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DEPARTMENT  OF  ENERGY 

10CFR  Part  490 

RIN  1904— AB69 

Alternative  Fuel  Transportation 
Program;  Private  and  Local 
Government  Fleet  Determination 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy  (DOE). 

ACTION:  Final  determination. 

SUMMARY:  Pursuant  to  the  Energy  Policy 
Act  of  1992  (EPAct  1992),  the 
Department  of  Energy  (DOE)  has 
determined  that  a  regulatory 
requirement  for  the  owners  and 
operators  of  certain  private  and  local 
government  fleets  to  acquire  alternative 
fueled  vehicles  (AFVs)  is  not  necessary 
to  achieve  the  recently  modified  EPAct 
1992  Replacement  Fuel  Goal.  DOE 
therefore  has  determined  that  it  cannot 
issue  a  requirement  for  certain  private 
and  local  government  fleets  to  acquire 
alternative  fueled  vehicles. 

DATES:  Effective  Date:  This 
determination  is  effective  April  1,  2008. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  this  final 
determination,  contact  Mr.  Dana  V. 
O’Hara,  Office  of  Energy  Efficiency  and 
Renewable  Energy  (EE-2G),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-0121;  (202)  586- 
9171;  regulatory_info@afdc.nrel.gov,  or 
Mr.  Chris  Calamita,  Office  of  the 
General  Counsel,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585-0121;  (202) 
586-9507. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  Background 

III.  Discussion  of  Public  Comments 

A.  Comments  on  Proposed  Determination 


B.  Comments  on  Analysis  for  the  Potential 
Impact  of  the  Rule 

C.  Comments  on  What  Fleets  and  Other 
Organizations  Are  Doing  To  Reduce 
Petroleum  Use 

D.  Comments  Providing  Suggestions  for 
DOE,  Other  Agencies,  or  Congress 

IV.  Definitions  and  Statutory  Requirements 

A.  Definitions 

B.  Key  Statutory  Requirements 

C.  Other  Relevant  Requirements 

D.  No  Fuel  Use  Requirement  Authority 

V.  Analysis  for  Private  and  Local  Fleets  Rule 

Determination 

A.  Achievability  of  the  Replacement  Fuel 
Goal 

B.  Potential  Contribution  of  a  Private  and 
Local  Government  Fleet  Requirement  to 
the  Production  Capacity  of  Alternative 
Fuel 

VI.  Determination 

VII.  Regulatory  Review 

VIII.  Approval  By  the  Office  of  the  Secretary 

I.  Introduction 

Under  the  Energy  Policy  Act  of  1992 
(EPAct  1992;  Pub.  L.  102-486),  DOE  is 
required  to  determine  if  a  requirement 
for  certain  private  and  local  government 
vehicle  fleets  to  acquire  alternative 
fueled  vehicles  (AFVs)  is  necessary,  as 
specified  in  EPAct  1992.  (42  U.S.C. 
13257(e))  If  DOE  determines  that  the 
Private  and  Local  Government  Fleet 
Requirement  is  “necessary,”  then  DOE 
must  issue  regulations  requiring  certain 
fleets  to  acquire  light-duty  AFVs 
annually.  (42  U.S.C.  13257(g))  Fleets 
subject  to  such  a  mandate  would 
include  all  fleets  that  have  at  least  50 
light  duty  motor  vehicles,  and  would 
exclude  Federal  fleets,  State  fleets,  and 
fleets  covered  under  the  Alternative 
Fuel  Provider  mandate.  (42  U.S.C. 
13257(g)(1))  If  DOE  determines  that  the 
Private  and  Local  Government  Fleet 
Requirement  is  not  necessary  then  DOE 
must  publish  such  determination  in  the 
Federal  Register  as  a  final  agency 
action,  including  an  explanation  of  the 
findings  on  which  such  a  determination 
is  made  and  the  basis  for  the 
determination.  (42  U.S.C.  13257(f)) 
Relevant  to  the  evaluation  of  a  Private 
and  Local  Government  Fleet 
Requirement  is  the  replacement  fuel 
goal  established  in  section  502(b)  of 
EPAct  1992.  (42  U.S.C.  13252(b)) 

Section  502(b)(2)  establishes  goals  of 
producing  sufficient  replacement  fuels 
to  replace: 

at  least  ten  percent  by  the  year  2000, 
and 

at  least  thirty  percent  by  the  year  2010 


of  the  projected  consumption  of  motor 
fuel  in  the  United  States  for  each  such 
year,  with  at  least  half  of  such 
replacement  fuels  being  domestic  fuels. 
(Replacement  Fuel  Goal;  42  U.S.C. 
13252(b)(2))  Under  section  504(b)  of 
EPAct  1992,  if  DOE  determines  that  the 
section  502  goals  are  unachievable,  DOE 
must  establish  achievable  goals.  (42 
U.S.C.  13254(b)) 

In  determining  whether  to  establish  a 
Private  and  Local  Government  Fleet 
Requirement,  DOE  is  directed  to 
determine  if  such  a  requirement  is 
“necessary.”  (42  U.S.C.  13257(e)(1))  The 
“necessity”  determination  is  a  two  part 
test.  First,  DOE  must  determine  if  the 
Replacement  Fuel  Goal  established 
under  section  502,  or  as  modified  under 
section  504  of  EPAct  1992,  is  achievable 
absent  a  Private  and  Local  Government 
Fleet  Requirement.  (42  U.S.C. 
13257(e)(1)(A))  Next,  the  “necessity” 
determination  requires  DOE  to 
determine  if  such  a  goal  is  practicable 
and  actually  achievable  through 
implementation  of  a  Private  and  Local 
Government  Fleet  Requirement  in 
combination  with  voluntary  means  and 
other  relevant  programs.  (42  U.S.C. 
13257(e)(1)(B))  If  DOE  determines  that 
the  Replacement  Fuel  Goal  is  not 
achievable  absent  the  Private  and  Local 
Fleet  Requirement,  and  that  such  goal 
would  be  practicable  and  actually 
achievable  through  implementation  of 
such  a  requirement,  DOE  must  then 
establish  the  Private  and  Local  Fleet 
Requirement  under  section  507(g).  (42 
U.S.C.  13257(e)(1))  If  either  of  these 
findings  cannot  be  made,  then  DOE  is 
precluded  from  establishing  the  Private 
and  Local  Fleet  Requirement  under 
section  507(g). 

Under  the  Private  and  Local 
Government  Fleet  provisions,  if  DOE 
initiates  a  rulemaking  under  section 
507(g),  DOE  is  again  directed  to 
determine  whether  to  modify  the 
Replacement  Fuel  Goal.  (42  U.S.C. 
13257(e)(2))  If  the  Replacement  Fuel 
Goal  is  not  achievable,  DOE  has  to  set 
a  Replacement  Fuel  Goal  that  is 
achievable.  (42  U.S.C.  13257(e)(2)) 

In  a  previous  rulemaking,  DOE  has 
already  determined  that  the  original 
Replacement  Fuel  Goal  of  30  percent  in 
2010  is  not  achievable  and  a  modified 
Replacement  Fuel  Goal  of  30  percent  by 
2030  was  published  March  15,  2007.  72 
FR  12042.  The  purpose  of  today’s 
document  is  to  determine  whether  or 
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not  the  Private  and  Local  Government 
Fleet  Requirement  is  necessary  to 
achieve  the  modified  Replacement  Fuel 
Goal. 

DOE  has  determined  that  it  is  not 
“necessary”  to  promulgate  a  regulation 
requiring  private  and  local  government 
fleets  to  acquire  AFVs.  DOE  has 
determined  that  establishment  of  a 
Private  and  Local  Government  Fleet 
Requirement  is  not  required  for 
achievement  of  the  Replacement  Fuel 
Goal  of  30  percent  of  U.S.  motor  fuels 
by  2030,  as  modified  by  DOE  in  March 
2007.  72  FR  12041.  As  discussed  below, 
this  determination  is  based  on  DOE’s 
analysis  in  revising  the  Replacement 
Fuel  Goal,  under  which  DOE 
demonstrated  a  pathway  to  achieve  the 
modified  Replacement  Fuel  Goal 
without  establishment  of  a  Private  and 
Local  Government  Fleet  Requirement. 

72  FR  12041.  Additionally,  DOE  also 
provides  an  analysis  demonstrating  that 
were  a  Private  and  Local  Government 
Fleet  Requirement  established,  the 
number  of  fleets  potentially  covered  by 
such  a  requirement,  the  number  of  AFVs 
likely  to  be  acquired,  and  the  amount  of 
U.S.  motor  fuel  likely  displaced  would 
not  make  an  appreciable  contribution 
towards  achieving  the  modified 
Replacement  Fuel  Goal. 

Today’s  document  implements  the 
March  6,  2006,  order  of  the  U.S.  District 
Court  for  Northern  District  of  California 
to  prepare  and  publish  a  determination 
on  the  Private  and  Local  Government 
Fleets  rule.  See  Center  for  Biological 
Diversity  v.  U.S.  Department  of  Energy 
et  al.,  C  05-01526  WHA  (N.D.  Cal.  2006) 
(Order  Re  Timing  of  Relief). 

II.  Background 

On  January  2,  2002,  Earthjustice,  on 
behalf  of  the  Center  for  Biological 
Diversity,  Bluewater  Network,  and 
Sierra  Club,  filed  a  lawsuit  in  the  U.S. 
District  Court  for  the  Northern  District 
of  California  that,  in  part,  sought  to 
compel  DOE  to  “issue  a  proposed  rule 
and  final  determination  on  the  necessity 
of  a  private  and  municipal  fleet 
program.”  (Plaintiffs  Complaint  for 
Injunctive  and  Declaratory  Relief,  pg  55, 
paragraph  171,  dated  January  2,  2002). 
On  July  26,  2002,  the  Court  granted 
plaintiffs’  motion  for  summary 
judgment  on  the  issue  of  whether  DOE 
had  missed  the  deadline  set  forth  in 
EPAct  1992  section  507(e)  for 
completing  the  rulemaking.  See  Center 
for  Biological  Diversity  v.  Abraham,  et 
al.,  (218  F.Supp.2d  1143  (N.D.  Cal., 
2002)).  On  September  27,  2002,  the 
District  Court  ordered  DOE  to  complete 
its  proposed  rulemaking  by  January  27, 
2003,  and  its  final  rule  bv  November  27, 
2003. 


v.  Abraham,  et  al.,  No.  C  02-00027 
(N.D.  Cal.,  2002).  On  January  17,  2003, 
the  Court  subsequently  granted  a  30-day 
extension  (to  February  26,  2003)  of  the 
deadline  for  DOE  to  complete  work  on 
the  notice  of  proposed  rulemaking. 
[Center  for  Biological  Diversity  v. 
Abraham,  et  al..  No.  C  02-00027  (N.D. 
Cal.,  2002),  Order  No.  55  (Entered  01/ 
23/2003)). 

On  March  4,  2003,  as  required  by 
section  507  of  EPAct  1992  and  in 
accordance  with  the  Court  order  under 
Center  for  Biological  Diversity  v. 
Abraham,  et  al.,  DOE  issued  a  notice  of 
a  proposed  determination  regarding  the 
Private  and  Local  Fleet  Requirement,  in 
which  DOE  tentatively  determined  that 
a  requirement  was  not  “necessary,”  and 
therefore  should  not  be  imposed.  68  FR 
10320.  DOE  finalized  the  proposed 
determination  that  a  regulation 
requiring  private  and  local  government 
fleets  to  acquire  AFVs  is  not 
“necessary”  and,  therefore,  cannot  be 
promulgated,  which  was  published 
January  29,  2004.  69  FR  4219.  The 
necessity  determination  was  based  on 
DOE’s  findings  that  a  private  and  local 
government  fleet  vehicle  acquisition 
mandate  would  not  appreciably  increase 
the  percentage  of  alternative  fuel  or 
replacement  fuel  used  in  motor  vehicles 
in  the  United  States  and  thus  would 
make  no  more  than  a  negligible 
contribution  to  the  achievement  of 
EPAct  1992’s  existing  2010  Replacement 
Fuel  Goal  of  30  percent,  or  of  a  revised 
Replacement  Fuel  Goal  were  one 
adopted. 

Subsequent  to  the  publication  of  the 
January  29,  2004,  final  rule,  DOE  was 
sued  in  Federal  court  by  the  Center  for 
Biological  Diversity  and  Friends  of  the 
Earth  for  failing  to  impose  a  private  and 
local  government  fleet  acquisition 
mandate  and  for  not  revising  the 
replacement  fuel  production  goal  for 
2010  as  part  of  its  determination.  On 
March  6,  2006,  the  U.S.  District  Court 
for  the  Northern  District  of  California 
vacated  DOE’s  final  determination 
regarding  the  Private  and  Local 
Government  Fleet  Mandate.  See  Center 
for  Biological  Diversity  v.  U.S. 
Department  of  Energy  et  al.,  419  F.Supp. 
2d  1166  (N.D.  Cal  2006).  The  Court 
directed  DOE  to  prepare  notices  of 
proposed  rulemaking  and  final  rules  on 
both  the  Replacement  Fuel  Goal  for 
2010  and  the  private  and  local 
government  fleet  determination.  See 
Center  for  Biological  Diversity  v.  U.S. 
Department  of  Energy  et  al.,  C  05-01526 
WHA  (N.D.  Cal.  2006)  (Order  Re  Timing 
of  Relief). 

On  September  19,  2006,  DOE 
published  a  notice  announcing  its 
proposed  determination  that  the  EPAct 


1992  Replacement  Fuel  Goal  of  30 
percent  by  2010  was  not  achievable  and 
announced  its  proposal  to  extend  the 
time  for  achieving  the  30  percent 
replacement  fuel  production  capacity 
goal  to  2030.  71  FR  54771.  In  that 
notice,  DOE  evaluated  four  scenarios 
that  identified  projected  replacement 
fuel  capacities  of  8.65  percent,  17.84 
percent,  35.25  percent,  and  47.06 
percent,  by  2030.  (Updated  analyses 
conducted  for  the  final  rule  resulted  in 
the  first  and  third  of  these  becoming 
7.38  percent  and  33.13  percent, 
respectively.)  These  projections 
reflected  considerations  of  numerous 
variables  including  oil  prices, 
technological  breakthroughs,  and 
market  acceptance.  The  modified  goal 
proposed  by  DOE  fell  in  the  mid-range 
among  these  scenarios. 

On  January  23,  2007,  the  President,  in 
his  State  of  the  Union  Address, 
proposed  replacing  20  percent  of  the 
projected  gasoline  usage  in  10  years 
(“Twenty  in  Ten”  initiative).  The  first 
element  was  to  increase  the  use  of 
alternative  fuels  to  35  billion  gallons  in 
2017,  reducing  projected  gasoline 
consumption  by  15  percent,  through 
advancements  in  many  fields  including 
cellulosic  ethanol,  butanol,  and 
biodiesel.  In  the  second  element  of 
“Twenty  in  Ten,”  the  President  asked 
Congress  to  give  the  Administration 
authority  to  reform  the  fuel  efficiency 
standards  for  passenger  cars,  which 
could  save  another  5  percent  of  U.S. 
projected  gasoline  usage  in  2017. 

On  March  15,  2007,  DOE  published  a 
final  rule  for  the  Replacement  Fuel 
Goal.  72  FR  12041.  In  the  final  rule, 

DOE  determined  that  the  EPAct  1992 
goal  of  establishing  sufficient 
replacement  fuel  production  capacity  to 
replace  30  percent  on  an  energy 
equivalent  basis  of  all  U.S.  motor  fuel  by 
2010  was  not  achievable.  This 
determination  was  based  on  a  similar 
evaluation  of  the  projected  U.S. 
production  capacity  of  replacement 
fuels  as  was  presented  in  the  notice  of 
proposed  rulemaking.  The  Replacement 
Fuel  Goal  final  rule  extended  the  30 
percent  Replacement  Fuel  Goal  out  to 
2030  based  on  an  analysis  similar  to  that 
presented  in  the  notice  of  proposed 
rulemaking.  The  Replacement  Fuel  Goal 
final  rule  complied  with  DOE’s 
obligation  under  section  504(b)  of  EPAct 
1992  to  “establish  goals  that  are 
achievable,  for  the  purposes  of  this 
title.”  (42  U.S.C.  13254(b)) 

On  September  14,  2007,  DOE 
published  a  proposed  determination  in 
which  DOE  preliminarily  determined 
that  a  Private  and  Local  Government 
Fleet  Rule  was  not  necessary  to  meet  the 
revised  Replacement  Fuel  Goal.  72  FR 
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52496.  DOE  requested  comment  on  the 
proposed  determination  and  held  a 
public  meeting.  The  comments  received 
are  discussed  below. 

Following  publication  of  the  proposed 
notice  of  a  determination,  and  partially 
in  response  to  the  President’s  Twenty  in 
Ten  initiative.  Congress  passed  and  on 
December  19,  2007,  President  Bush 
signed  into  law  the  Energy 
Independence  and  Security  Act  of  2007 
(Pub.  L.  110-140;  EISA  2007).  The  most 
significant  elements  of  EISA  2007  in  the 
context  of  the  EPAct  1992  fleet 
programs  follow  the  framework  of 
Twenty  in  Ten,  by  calling  for  greater  use 
of  non-petroleum  fuels  and  increases  in 
light-duty  vehicle  fuel  economy. 
Specifically,  EISA  2007  calls  for: 

•  An  increase  in  the  Renewable  Fuel 
Standard  required  under  Clean  Air  Act 
to  36  billion  gallons  per  year  by  2022 
(42  U.S.C.  7545(o)(2)); 

•  An  increase  in  Corporate  Average 
Fuel  Economy  (CAFE)  to  35  miles  per 
gallon  by  2020  (42  U.S.C.  32902(b)); 

•  Extending  CAFE  credits  for  flexible 
fuel  vehicle  manufacturing  through 
2019  (fully  through  2014,  and  ramping 
down  in  amount  of  credit  through 
2019); 

•  Federal  fleets  to  reduce  petroleum 
consumption,  increase  alternative  fuel 
use,  and  install  renewable  fuel 
infrastructure;  and 

•  The  inclusion  of  certain  vehicle 
types  and  activities  (e.g.,  hybrids, 
neighborhood  electric  vehicles, 
alternative  fuel  refueling  infrastructure, 
and  investments  in  technology 
development)  to  the  list  of  vehicles  and 
activities  that  can  qualify  for  acquisition 
credit  for  certain  EPAct  fleets. 

Each  of  these  elements,  but  in 
particular  the  significant  expansion  of 
the  Renewable  Fuel  Standard  and  the 
revised  CAFE  requirements,  will  greatly 
increase  the  achievability  of  the  revised 
Replacement  Fuel  Goal,  thus 
strengthening  DOE’s  preliminary 
determination  that  a  Private  and  Local 
Government  Fleet  Rule  would  not  be 
necessary  to  meet  the  revised 
Replacement  Fuel  Goal.  For  this  reason, 
DOE  concluded  that  the  provisions  of 
EISA  2007  did  not  materially  affect  the 
analysis  or  conclusions  described  in  the 
September  2007  NOPR  or  in  this  final 
determination. 

III.  Discussion  of  Public  Comments 

In  response  to  DOE’s  September  2007 
NOPR,  four  statements  were  provided  at 
the  public  hearing,  and  twelve  written 
comments  were  submitted.  The 
following  organizations  provided 
statements  at  the  hearing:  American 
Automotive  Leasing  Association 
(AALA),  Donlen  Corporation,  the 


National  Association  of  Fleet 
Administrators  (NAFA),  and  PHH/ 

Arval.  AALA;  Associated  Builders  and 
Contractors,  Inc.;  the  Automotive  Fleet 
and  Leasing  Association  (AFLA); 
Automotive  Resources  International 
(ARI);  General  Electric;  LeasePlan  USA; 
Mohawk  Industries,  Inc.;  Natural  Gas 
Vehicle  America  (NGV America);  PHH 
Arval;  ServiceMaster;  Small  Business 
and  Entrepreneurship  Council;  and 
Wheels,  Inc.  submitted  written 
statements.  It  should  be  noted  that  the 
Mohawk  Industries,  Inc.  comments  were 
submitted  three  days  after  the  deadline. 
While  DOE  chose  to  review  Mohawk’s 
comments,  they  were  in  line  with 
virtually  all  the  other  comments 
submitted,  and  therefore  did  not 
materially  impact  DOE’s  decision  in  this 
final  determination. 

All  statements  and  comments 
submitted  agreed  with  the  Department’s 
preliminary  determination  that  a  Private 
and  Local  Government  Fleet 
Requirement  is  not  “necessary”  and  that 
a  fleet  rule  is  not  to  be  promulgated.  It 
should  be  noted,  however,  that  six  of 
the  written  submissions  appeared  to 
largely  be  form  letters  with  slight 
variatiqms,  based  upon  the  rationale 
provided  by  AALA.  These  included: 
AFLA;  LeasePlan  USA;  Mohawk 
Industries,  Inc;  PHH/ Arval; 
ServiceMaster;  and  Wheels,  Inc. 

A.  Comments  on  Proposed 
Determination 

In  general,  all  of  the  comments 
received,  both  through  the  public 
meeting  and  the  comment  period, 
supported  DOE’s  proposed 
determination  not  to  promulgate  a 
Private  and  Local  Government  Fleet 
Rule.  All  but  one  commenter  agreed  that 
a  Private  and  Local  Government  Fleet 
Rule  was  not  necessary  to  meet  the 
Replacement  Fuel  Goal  (as  modified  to 
30  percent  by  2030,  72  FR  12041),  and 
that  this  goal  was  achievable.  One 
commenter,  NGVAmerica,  did  not 
comment  directly  on  whether  such  a 
rule  would  be  necessary,  and  instead 
focused  solely  on  the  potential  impact 
of  a  Private  and  Local  Government  Fleet 
Rule.  NGVAmerica  agreed  with  DOE’s 
initial  conclusion  that  such  a  rule 
would  result  in  a  small  amount  of 
additional  replacement  or  alternative 
fuel  use.  NGVAmerica  stated  that  “such 
a  rule,  by  itself,  would  not  appreciably 
increase  levels  of  alternative  fuel  use.” 
[See  NGVAmerica  comments,  page  3.) 
NGVAmerica  went  on  to  discuss  the 
many  limitations  on  the  overall  scope  of 
and  DOE’s  authority  under  the  Private 
and  Local  Government  Fleet  Rule  (only 
light-duty  vehicles  are  covered,  take- 


home  vehicles  are  excluded,  alternative 
fuel  use  cannot  be  required,  etc.). 

Of  the  other  commenters  that 
addressed  the  potential  impact  of  the 
rule  in  replacement  and  alternative  fuel 
use,  all  of  these  commenters  also  agreed 
with  DOE’s  initial  conclusion.  No 
commenters  expressed  support  for 
promulgating  a  fleet  rule. 

B.  Comments  on  Analysis  for  the 
Potential  Impact  of  the  Rule 

In  preparing  the  NOPR,  DOE  updated 
the  analysis  of  the  potential  impact  of  a 
Private  and  Local  Government  Fleet 
Rule  originally  presented  as  part  of  a 
previous  determination  in  2003, 
discussed  later  in  this  document.  The 
result  of  this  analysis  compared  closely 
with  previously  conducted  analyses, 
indicating  an  expected  replacement  fuel 
contribution  of  0.1-0. 7  percent.  72  FR 
52503. 

Three  of  the  four  statements  provided 
at  the  public  meeting  and  eight  of  the 
twelve  written  comments  submitted 
specifically  referred  to  this  analysis.  All 
but  one  stated  that  the  analysis  is 
reasonable  without  detailed  comment. 
AALA,  in  more  detailed  written 
comments,  conducted  a  more  thorough 
review  of  the  analysis.  While  AALA 
expressed  its  general  agreement  with  the 
approach  taken  in  the  analysis,  AALA 
stated  that  it  believes  that  the  lowest  (10 
percent)  alternative  fuel  use  rate  in  the 
analysis  was  the  most  likely  scenario 
given  the  lack  of  DOE’s  ability  to 
mandate  alternative  fuel  use  instead  of 
the  modest  25  percent.  It  then  cited  a 
General  Accountability  Office  (GAO) 
report  (U.S.  Postal  Service:  Vulnerability 
to  Fluctuating  Fuel  Prices  Requires 
Improved  Tracking  and  Monitoring  of 
Consumption  Information,  GAO-07- 
244,  February  16,  2007)  on  alternative 
fuel  use  by  the  United  States  Postal 
Service  (USPS),  pointing  out  that  given 
USPS’  alternative  fuel  usage  rate  of 
1.5%,  even  the  10%  utilization  rate  in 
the  NOPR  might  be  optimistic.  [See 
AALA  written  comments,  pages  3-10.] 

All  statements  and  comments 
indicated  that  there  was  a  probable 
additional  impact  from  a  potential  rule, 
which  was  not  explicitly  taken  into 
account  in  the  analysis  provided  in  the 
NOPR.  This  was  the  potential  of  fleets 
disbanding  and  changing  over  to 
employee  reimbursement  programs  in 
the  event  of  a  fleet  rule.  NGVAmerica 
also  pointed  out  that  it  might  be 
expected  that  some  fleets  would  simply 
acquire  larger  vehicles  (above  the  8,500 
pound  Gross  Vehicle  Weight  Rating  cut¬ 
off)  to  avoid  acquisition  requirements. 
AALA  indicated  that  decisions  whether 
to  continue  fleet  operations  are  highly 
cost-sensitive,  and  thus  any  change  to 


13732 


Federal  Register /Vol.  73,  No.  51  /Friday,  March  14,  2008 /Rules  and  Regulations 


the  economics  (such  as  from  a  rule) 
could  drive  fleets  to  employee 
reimbursement.  In  general,  the  vast 
majority  of  the  comments  and 
statements  (including  all  of  those  from 
fleets  or  fleet  management/leasing 
organizations)  more  or  less  agreed  with 
the  rationale  provided  for  not  imposing 
a  rule,  AALA  contended  that  fleets 
would  continue  to  be  able  to  make  the 
decisions  concerning  operating  fleets 
and  incorporating  AFVs  that  make  sense 
based  upon  their  particular 
circumstances. 

AALA  also  stated  that  energy  and 
environmental  impacts  are  typically 
much  less  under  a  managed  fleet  than 
under  employee  reimbursement 
programs,  because  under  reimbursement 
there  is  no  control  over  vehicle  types 
utilized  or  frequency  of  maintenance. 
Because  managed  fleets  have  a  specific 
interest  in  keeping  costs  down,  they  are 
more  likely  to  acquire  the  most  cost- 
effective  vehicle  necessary  to  complete 
a  job,  and  maintain  it  in  a  responsible 
manner.  AALA  contended  that  better 
maintained  vehicles  are  generally  more 
efficient  and  have  lower  tailpipe 
emissions. 

C.  Comments  on  What  Fleets  and  Other 
Organizations  are  Doing  To  Reduce 
Petroleum  Use 

While  all  of  the  fleet  organizations 
who  commented  on  the  NOPR  agreed 
with  the  proposed  determination  to  not 
promulgate  a  rule,  they  expressed 
support  for  efforts  to  reduce  petroleum 
use  or  minimize  environmental  impacts 
emissions  from  fleet  operations.  Many 
indicated  in  their  comments  that  they 
have  initiated  voluntary  efforts  within 
their  organizations  to  accomplish  these 
objectives. 

For  example,  PHH  noted  that  it  is 
voluntarily  implementing  a  Greenfleet 
program  (that  it  established  with 
Environmental  Defense).  As  described 
by  PHH,  it  works  with  fleets  to  identify 
ways  to  reduce  emissions  without 
increasing  costs  (which  actually  often 
results  in  lower  costs),  and  focuses  on 
overall  outcomes  rather  than  specific 
technologies.  The  key  component  of  the 
program  is  the  creation  of  a  greenhouse 
gas  baseline,  along  with 
recommendations  for  reducing  or 
offsetting  emissions  through  vehicle 
choice  or  operation.  PHH  further  stated 
that  it  makes  information  on  the  most 
fuel  efficient  or  cleanest  vehicles  easily 
available  to  fleets,  to  help  decision¬ 
making. 

Similarly,  Donlen  noted  that  it  has 
already  implemented  a  fuel 
management  program  for  customers  that 
monitors  fuel  economy  and  can  reduce 
consumption  by  up  to  15  percent  per 


year.  Donlen  stated  that  it  maintains  a 
call  center  to  ensure  that  vehicles  are 
maintained  properly  to  reduce 
consumption,  and  is  collaborating  with 
the  Sierra  Club  on  voluntary  measuring 
and  reducing  C02. 

GE  indicated  in  its  comments  that  it 
has  developed  programs  to  help 
customers  reduce  energy  consumption. 
ARI  indicated  that  some  of  its  clients  are 
already  reducing  carbon  emissions,  both 
voluntarily  and  to  meet  government-set 
goals.  LeasePlan  has  launched 
GreenPlan,  in  partnership  with 
American  Forests,  which  is  focused  on 
“carbon  neutralizing”  its  corporate  fleet 
and  planting  trees  in  Atlanta  and 
Chicago.  ServiceMaster  noted  that  it  is 
already  testing  and  evaluating  electric 
lawn  care  equipment,  mild  hybrids,  and 
idle  reduction  technologies;  has  already 
started  introducing  smaller  vehicles; 
and  will  continue  to  evaluate  alternative 
fuel  and  advanced  technologies. 
Mohawk  Industries,  Inc.  noted  that  it 
has  established  programs  to  reduce 
energy  and  water  consumption,  and  is 
promoting  recycling. 

D.  Comments  Providing  Suggestions  for 
DOE,  Other  Agencies,  or  Congress 

In  addition  to  discussing  existing 
voluntary  efforts  to  reduce  petroleum 
use  or  environmental  impacts,  several 
organizations  provided  suggestions  to 
DOE,  other  agencies,  or  Congress  to 
encourage  the  use  of  alternative  fuels 
and  to  reduce  petroleum  consumption. 

AALA  ended  its  written  comments 
with  several  recommendations  and 
statements  of  principles.  First,  it 
indicated  that  government  policies 
concerning  fleets  need  to  be  consistent, 
which  AALA  believes  they  have  not 
been.  AALA  indicated  that  more 
intergovernmental  coordination  is 
required.  Second,  AALA  stated  that 
future  programs  should  build  upon 
successful  efforts,  like  EPA’s  SmartWay 
program.  AALA  stated  that  it  simply 
does  not  believe  that  mandates  have 
been  successful.  Third,  AALA  stated 
that  lack  of  access  to  alternative  fuel  is 
the  current  “choke  point”,  and  efforts 
are  underway  to  improve  this.  Fourth, 
AALA  expressed  a  preference  for  broad- 
based  solutions  that  include  the  general 
public,  not  a  focus  on  a  narrow  band  of 
the  market  that  fleets  represent.  Fifth, 
AALA  stated  that  transitional 
approaches  must  be  selected  to  lessen 
disruptions.  It  indicated  that  a  desired 
path  would  be  if  cost-effective  after- 
market  devices  were  available  to  allow 
retrofitting  existing  vehicles. 

ARI  suggested  that  to  encourage 
petroleum  reduction  in  fleets,  the 
Federal  Government  should  focus  on 


incentives  for  deployment  of  new 
vehicle  technologies  and  fuels. 

The  most  extensive  list  of 
recommendations  was  provided  by 
NGV America,  which  indicated  that  such 
recommendations  should  be  reported  to 
Congress.  In  general,  NGV  America 
recommended  the  development  of 
further  support  for  natural  gas  as  an 
alternative  fuel.  NGVAmerica  also 
recommended  that  DOE  carefully 
review  the  recent  California  Energy 
Commission  (CEC)  report  list  of  policy 
measures  and  regulatory  actions.  [See 
State  Alternative  Fuels  Plan — FINAL 
Committee  Report,  publication  number 
CEC-600-2007-01 1-CTF,  October  2007, 
available  at  http://www.energy.ca.gov/ 
2007publications/CEC-600-2007-01 1  / 
CEC-600-2007-01 1  -CTF.PDF.  In 
particular,  NGVAmerica  expressed  its 
support  for  CEC’s  assessment 
concerning  continued  needs  for 
incentives,  the  benefits  of  focusing  on 
medium-  and  heavy-duty  vehicles,  the 
need  for  R&D,  the  need  for  incentives 
for  utilities  to  increase  involvement,  and 
the  need  for  dedicated  funding  for 
infrastructure.  All  of  NGVAmerica’s 
recommendations  are  provided  in  its 
comment,  which  can  be  viewed  at 
h  ttp :// wwwl .  eere.  en  ergy.gov/ 
vehiclesandfuels/epact/private/plg- 
ab69_docket.html. 

The  suggestions  provided  by 
commenters  on  possible  efforts  to 
reduce  petroleum  consumption  and 
increase  alternative  fuel  use  are  outside 
the  scope  of  this  determination. 
However,  DOE  will  consider  all  of  the 
recommendations  under  the  alternative 
fuel  programs,  as  appropriate.  DOE  will 
take  notice  of  this  information,  and 
review  it  and  include  it  as  relevant 
when  preparing  the  report  to  Congress 
under  section  509  of  EPAct  1992  (42 
U.S.C.  13259). 

IV.  Definitions  and  Statutory 
Requirements 

A.  Definitions 

Under  EPAct  1992,  an  “alternative 
fuel  vehicle”  is  a  “dedicated  vehicle  or 
a  dual  fueled  vehicle.”  (42  U.S.C. 
13211(3)) 

A  “dedicated  vehicle”  means  “a 
dedicated  automobile,  such  as  the  term 
is  defined  in  section  513(h)(1)(D)  of  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act  or  a  motor  vehicle  other 
than  an  automobile,  that  operates  solely 
on  alternative  fuels.”  (42  U.S.C. 
13211(6)) 

A  “dual  fuel  vehicle”  is  one  “capable 
of  operating  on  alternative  fuel  and  on 
gasoline  or  diesel  fuel.”  (42  U.S.C. 

1321 1(8)(A))  DOE  notes  that  because  a 
dual  fueled  vehicle  can  be  operated  on 
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gasoline  or  diesel,  the  purchase  of  a 
dual  fueled  vehicle  does  not  assure  that 
“alternative”  or  “replacement”  fuel  will 
be  used  to  operate  the  vehicle. 

“Replacement  fuel”  is  defined  by 
EPAct  1992  under  section  301(14)  to 
mean  “the  portion  of  any  motor  fuel  that 
is  methanol,  ethanol,  or  other  alcohols, 
natural  gas,  liquefied  petroleum  gas, 
hydrogen,  coal  derived  liquefied  fuels, 
fuels  (other  than  alcohol)  derived  from 
biological  materials,  electricity 
(including  electricity  from  solar  energy), 
ethers,  or  any  other  fuel  that  the 
Secretary  determines  meets  certain 
statutory  requirements.”  (42  U.S.C. 
13211(14);  emphasis  added) 

“Alternative  fuel”  is  defined  to 
include  many  of  the  same  types  of  fuels 
as  “replacement  fuel”  (such  as 
methanol,  natural  gas,  hydrogen  and 
electricity),  but  also  includes  certain 
“mixtures”  of  petroleum-based  fuel  and 
other  fuels.  (10  CFR  490.2  (2002)  *) 

Thus,  a  certain  mixture  might  constitute 
an  “alternative  fuel,”  but  only  the 
portion  of  the  fuel  that  is  within  the 
definition  of  “replacement  fuel”  would 
actually  constitute  “replacement  fuel.” 
For  example,  a  mixture  of  85  percent 
methanol  and  15  percent  gasoline 
would,  in  its  entirety,  constitute 
“alternative  fuel,”  but  only  the  85 
percent  that  was  methanol  would 
constitute  “replacement  fuel.”  Also  by 
way  of  example,  B20  (a  fuel  blend 
typically  consisting  of  approximately  20 
percent  biodiesel  and  80  percent  diesel), 
considered  as  a  total  fuel  blend,  would 
not  qualify  as  an  “alternative  fuel,”  but 
the  20  percent  that  is  biodiesel  would 
qualify  as  “replacement  fuel.” 

For  the  purpose  of  considering  a 
Private  and  Local  Government  Fleet 
Requirement,  the  term  “covered  fleet”  is 
a  “fleet,  other  than  Federal  fleet,  State 
fleet,  or  fleet  owned,  operated,  leased,  or 
otherwise  controlled  by  a  covered 
person  under  section  501  [of  EPAct 
1992].”  (42  U.S.C.  13257(g))  This  is 
interpreted  to  mean  all  private  and  local 
government  fleets  not  already  covered 
under  the  existing  fleet  requirements 
program. 

A  “fleet”  is  defined  in  section  301(9) 
of  EPAct  1992  as  follows: 

[T]he  term  “fleet”  means  a  group  of  20  or 
more  light  duty  motor  vehicles,  used 
primarily  in  a  metropolitan  statistical  area  or 
consolidated  metropolitan  statistical  area,  as 
established  by  the  Bureau  of  the  Census,  with 
a  1980  population  of  more  than  250,000,  that 
are  centrally  fueled  or  capable  of  being 
centrally  fueled  and  are  owned,  operated, 

1  EPAct  defines  “alternative  fuel"  (see  42  U.S.C. 
13211(2)),  but  DOE  has  exercised  its  authority  to 
modify,  by  regulation,  this  definition.  Therefore,  the 
currently  effective  definition  of  “alternative  fuel”  is 
set  forth  at  10  CFR  490.2  (2006). 


leased,  or  otherwise  controlled  by  a 
governmental  entity  or  other  person  who 
owns,  operates,  leases,  or  otherwise  controls 
50  or  more  such  vehicles,  by  any  person  who 
controls  such  person,  by  any  person 
controlled  by  such  person,  and  by  any  person 
under  common  control  with  such  person, 
except  that  such  term  does  not  include — 

(A)  Motor  vehicles  held  for  lease  or  rental 
to  the  general  public; 

(B)  Motor  vehicles  held  for  sale  by  motor 
vehicle  dealers,  including  demonstration 
motor  vehicles; 

(C)  Motor  vehicles  used  for  motor  vehicle 
manufacturer  product  evaluations  or  tests; 

(D)  Law  enforcement  motor  vehicles; 

(E)  Emergency  motor  vehicles; 

(F)  Motor  vehicles  acquired  and  used  for 
military  purposes  that  the  Secretary  of 
Defense  has  certified  to  the  Secretary  must  be 
exempt  for  national  security  reasons; 

(G)  Nonroad  vehicles,  including  farm  and 
construction  motor  vehicles;  or 

(H)  Motor  vehicles  which  under  normal 
operations  are  garaged  at  personal  residences 
at  night. 

(42  U.S.C.  13211(9)) 

EPAct  1992  defines  the  Replacement 
Fuel  Goal  in  terms  of  producing 
sufficient  replacement  fuels  to  replace, 
on  an  energy  equivalent  basis,  a 
specified  percentage  of  the  projected 
consumption  of  motor  fuel  in  the  United 
States  for  each  such  year,  with  at  least 
one  half  of  such  replacement  fuels  being 
domestic  fuels.  (42  U.S.C.  13252(b)(2)) 

Section  301(12)  of  EPAct  1992  defines 
“motor  fuel”  as  “any  substance  suitable 
as  fuel  for  a  motor  vehicle.”  (42  U.S.C. 
13211(12))  Moreover,  the  term  motor 
vehicle  is  defined  in  section  301(13)  of 
EPAct  1992,  through  reference  to  42 
U.S.C.  7550(2),  as  a  self-propelled 
vehicle  that  is  designed  for  transporting 
persons  or  property  on  a  street  or 
highway.  (42  U.S.C.  13261(13))  As  DOE 
is  required  to  evaluate  the  Replacement 
Fuel  Goals  established  in  section 
502(b)(2)  in  terms  of  the  capacity  of 
producing  sufficient  replacement  fuels 
to  offset  a  certain  percentage  of  U.S. 
“motor  fuel”  consumption,  DOE,  for  the 
purposes  of  Title  V  of  EPAct  1992,  has 
interpreted  the  term  motor  fuel  to 
include  all  fuels  that  are  used  in  motor 
vehicles.  This  includes  fuels  used  in 
light-,  medium-,  and  heavy-duty  on¬ 
road  vehicles.  71  FR  54771  (September 
9,  2006) 

B.  Key  Statutory  Requirements 

The  issue  DOE  addresses  in  this  final 
determination  is  whether  a  Private  and 
Local  Government  Fleet  Requirement  is 
“necessary”  under  section  507(e)  of 
EPAct  1992.  (42  U.S.C.  13257(e)(1)) 
Under  section  507(e)(1)  a  Private  and 
Local  Government  Fleet  shall  be 
promulgated  if  DOE  determines  such  a 
program  is  “necessary.”  (42  U.S.C. 
13257(e)(1))  A  Private  and  Local 


Government  Fleet  Requirement  “shall 
be  considered  necessary”  only  if  (1) 

DOE  finds  that  “the  goal  of  replacement 
fuel  use  *  *  *  is  not  expected  to  be 
actually  achieved  *  *  *  without  such  a 
fleet  requirement  program;”  and  (2) 
“such  goal  is  practicable  and  actually 
achievable  *  *  *  through 
implementation  of  such  a  fleet 
requirement  program  in  combination 
with  voluntary  means  and  the 
application  of  other  programs  relevant 
to  achieving  such  goals.”  (42  U.S.C. 
13257(e)(1)(A)  and  (B)) 

EPAct  1992  authorizes  DOE  to 
conduct  two  separate  rulemakings  to 
determine  whether  to  promulgate  a 
Private  and  Local  Government  Fleet 
Requirement.  First,  section  507(b) 
directs  DOE  to  conduct  an  early 
rulemaking,  to  be  completed  by 
December  15,  1996.  (42  U.S.C.  13257(b)) 
The  deadline  for  the  “early  rulemaking” 
passed  without  final  action  and  has  no 
continuing  relevance.  The  second 
rulemaking  provision  is  under  section 
507(e),  which  directs  DOE  to  make  a 
“necessity”  determination  by  January  1, 
2000.  (42  U.S.C.  13257(e)(1))  It  is  under 
section  507(e)  that  DOE  issues  today’s 
final  determination. 

C.  Other  Relevant  Requirements 

There  are  a  number  of  other  sections 
of  EPAct  1992  that  must  be  weighed  in 
considering  a  potential  Private  and 
Local  Government  Fleet  Requirement, 
primarily  under  the  second  prong  of  the 
“necessity”  determination.  These 
considerations  include  how  such  a 
requirement  would  be  limited  in 
application  and  practice,  and  other 
considerations  and  steps  related  to  the 
determination  process. 

Under  section  507(i),  a  promulgated 
Private  and  Local  Government  Fleet 
Requirement  must  provide  for  an 
exemption  of  a  fleet  from  the  applicable 
requirements  on  grounds  of:  (1)  Non¬ 
availability  of  appropriate  AFVs  and 
alternative  fuels;  (2)  non-availability  of 
appropriate  alternative  fuels;  and  (3) 
with  respect  to  local  government 
entities,  financial  hardship.  (42  U.S.C. 
13527(i)) 

EPAct  1992  furthermore  contains  a 
petition  provision  in  section  507{n). 
That  section  provides  that: 

As  part  of  the  rule  promulgated  *  *  * 
pursuant  to  subsection  *  *  *  (g)  of  this 
section,  the  Secretary  shall  establish 
procedures  for  any  fleet  owner  or  operator  or 
motor  vehicle  manufacturer  to  request  that 
the  Secretary  modify  or  suspend  a  fleet 
requirement  program  *  *  *  nationally,  by 
region,  or  in  an  applicable  fleet  area  because, 
as  demonstrated  by  the  petitioner,  the 
infrastructure  or  fuel  supply  or  distribution 
system  for  an  applicable  alternative  fuel  is 
inadequate  to  meet  the  needs  of  a  fleet. 
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(42  U.S.C.  13527(n))  As  a  result,  even  to 
the  extent  a  fleet  constitutes  a  “fleet” 
under  the  narrow  EPAct  1992 
definition,  and  does  not  otherwise 
qualify  for  one  of  the  statutory 
exemptions,  it  could  petition  for  relief 
or  suspension  of  a  fleet  mandate  for  any 
one  of  several  different  reasons. 

Section  507(m)  of  EPAct  1992 
requires  DOE  to  consult  with  the 
Secretary  of  Transportation  (DOT), 
Administrator  of  the  Environmental 
Protection  Agency  (EPA),  and  other 
appropriate  agencies  in  carrying  out  the 
requirements  of  section  507.  DOE 
provided  a  pre-publication  draft  of  the 
proposed  determination  to  DOT,  EPA, 
and  the  Office  of  Management  and 
Budget  (OMB)  for  their  review.  The 
analysis  presented  in  today’s  final 
determination  is  essentially  the  same  as 
that  previously  provided  to  DOT,  EPA, 
and  OMB. 

D.  No  Fuel  Use  Requirement  Authority 

It  is  important  to  note  that  the  ability 
of  a  Private  and  Local  Government  Fleet 
Requirement  to  affect  petroleum 
consumption  also  depends,  in 
significant  part,  on  whether  DOE  can 
require  covered  fleets  to  use  alternative 
or  replacement  fuels  in  addition  to 
requiring  that  they  acquire  AFVs.  The 
only  explicit  requirements  for  fuel  use 
in  EPAct  1992  are  contained  in  section 
501(a)(4),  which  applies  only  to 
alternative  fuel  provider  fleets,  and 
section  302(a)(2)  (amending  section 
400AA  of  the  Energy  Policy  and 
Conservation  Act),  which  applies  only 
to  Federal  fleets.  (42  U.S.C.  13251(a)(4) 
and  6374(a))  While  not  modifying  the 
specific  alternative  fuel  use  requirement 
for  Federal  Fleets  under  EPAct  1992 
Section  302(a)(2)  (as  modified  by  EPAct 
2005  Section  701),  EISA  2007  did 
include  a  related  provision.  Section  141 
of  EISA  2007  appears  to  incorporate  into 
legislation  the  primary  elements  of 
Executive  Order  13423,  which  required 
Federal  Fleets  to  reduce  petroleum 
consumption  by  20  percent  (2015  vs. 
2005),  while  increasing  use  of 
alternative  fuels  by  10  percent  per  year. 
Thus,  while  not  specifically  going 
beyond  the  existing  Federal  alternative 
fuel  use  requirement  from  EPAct  1992 
and  2005,  EISA  2007  did  add  an 
additional  overall  metric  for  Federal 
fleets  based  upon  alternative  fuel  use. 
Section  507  of  EPAct  1992,  which 
concerns  private  and  local  government 
fleets,  does  not  contain  any  similar 
provision,  nor  does  it  contain  a 
provision  either  authorizing  DOE  to 
mandate  fuel  use  or  explicitly 
prohibiting  DOE  from  mandating  fuel 
use.  -  • 


DOE  believes  that  because  Congress 
specifically  required  use  of  alternative 
fuel  in  sections  501(a)(4)  and  302(a)(2) 
of  EPAct  1992,  but  not  in  section  507, 
the  omission  was  deliberate.  As  a  result, 
DOE  believes  that  Congress  did  not 
intend  for  DOE,  when  acting  under 
section  507,  to  have  authority  to 
promulgate  regulations  containing  a 
requirement  that  fleet  vehicles  use 
particular  types  of  fuel. 

This  interpretation  is  consistent  with 
Congressman  Philip  Sharp’s  remarks 
when  he  called  up  the  conference  report 
on  EPAct  1992  for  U.S.  House  of 
Representatives  approval.  Congressman 
Sharp  was  one  of  the  key  architects  of 
EPAct  1992,  and  the  floor  manager  for 
the  bill  in  the  House  of  Representatives. 
Congressman  Sharp  said: 

Under  section  501,  covered  persons  must 
actually  run  their  alternative  fueled  vehicles 
on  alternative  fuels  when  the  vehicle  is 
operating  in  an  area  where  the  fuel  is 
available.  This  requirement  was  not  included 
in  the  fleet  requirement  program  under 
section  507,  because  the  conferees  were 
concerned  that  the  alternative  fuel  providers 
might  charge  unreasonable  fuel  prices  to  the 
fleets  that  are  not  alternative  fuel  providers 
if  such  fleets  were  required  to  use  the 
alternative  fuel. 

138  Cong.  Rec.  Hi  1399  at  Hi  1400 
(October  5,  1992). 

V.  Analysis  for  Private  and  Local  Fleets 
Rule  Determination 

As  stated  above,  DOE  must  issue  a 
Private  and  Local  Government  Fleet 
Requirement  if  DOE  determines  that 
such  a  requirement  is  “necessary.”  (42 
U.S.C.  13257(e)(1))  For  the  purpose  of 
this  determination,  a  Private  and  Local 
Government  Fleet  Requirement  is 
necessary  if: 

i.  The  Replacement  Fuel  Goal  under 
section  502(b)(2)(B),  or  as  modified  under 
section  504,  is  not  actually  expected  to  be 
achieved  by  2010,  or  the  date  established 
under  section  504,  without  such  a  fleet 
requirement;  and 

ii.  Such  a  goal  is  practicable  and  actually 
achievable  within  the  appropriate  period, 
through  implementation  of  such  a  fleet 
requirement  in  combination  with  voluntary 
means  and  the  application  of  other  programs 
relevant  to  achieving  such  goals. 

(42  U.S.C.  13257(e)(1)(A)  and  (B)) 

A.  Achievability  of  the  Replacement 
Fuel  Goal 

As  stated  above,  DOE  recently 
determined  that  the  Replacement  Fuel 
Goal  of  30  percent  by  2010  established 
under  section  502(b)(2)(B)  is  not 
achievable.  72  FR  12041.  Pursuant  to  its 
statutory  authority  to  do  so,  DOE 
established  a  modified  goal  by 
extending  the  goal  date  to  2030,  i.e., 
establishing  a  Replacement  Fuel  Goal  of 


30  percent  by  2030.  72  FR  12041.  In 
establishing  the  modified  Replacement 
Fuel  Goal,  DOE  determined  that  such  a 
goal  is  achievable. 

In  evaluating  and  modifying  the  goal, 
DOE  was  directed  to  balance 
considerations  to  establish  goals  that  are 
“achievable.”  (42  U.S.C.  13254(b))  The 
Replacement  Fuel  Goal  must  promote 
replacement  fuels  to  the  “maximum 
extent  possible”  while  remaining 
technologically  and  economically 
feasible.  (42  U.S.C.  13254(a)  and  (b)(2)) 
DOE  determined  that  the  modified  goal 
meets  these  requirements,  for  several 
reasons.  First,  DOE  based  its  analysis  on 
the  best  information  available,  from 
published  and  peer-reviewed  sources.  In 
particular,  much  of  DOE’s  analysis  was 
based  on  the  Energy  Information 
Administration’s  (EIA)  Annual  Energy 
Outlook  (AEO)  2005  through  2007. 
Second,  DOE’s  analysis  generally  was 
based  on  the  current  budget  and  policy 
framework,  under  which  many 
technologies  show  reasonable  potential 
for  success  and  market  penetration. 
Thus,  the  analysis  assumed  virtually  no 
major  new  policies  or  funding 
initiatives  beyond  those  already  in 
place.  Third  and  last,  the  modified  goal 
balances  the  minimum  and  maximum 
projected  replacement  fuel  production 
capacities  from  several  reasonable 
scenarios.  A  complete  discussion  of  the 
analysis  relied  on  in  the  final  rule  for 
the  modified  Replacement  Fuel  Goal 
and  the  supporting  documents  can  be 
reviewed  at  http ://wwwl.eere. energy. 
gov/vehiclesandfuels/epact/private/plg_ 
docket.html. 

In  evaluating  a  modification  to  the 
Replacement  Fuel  Goal,  DOE  analyzed 
four  scenarios  to  generate  a  range  of 
potential  replacement  fuel  production 
capacities.  In  none  of  these  scenarios 
did  DOE  include  potential  increases  in 
alternative  fuel  production  as  a  result  of 
a  Private  and  Local  Government  Fleet 
Requirement.  As  such,  DOE  determined 
that  the  modified  Replacement  Fuel 
Goal  of  30  percent  by  2030  is  expected 
to  be  achieved  without  establishing  a 
Private  and  Local  Government  Fleet 
Requirement. 

Given  the  determination  in  the 
modified  Replacement  Fuel  Goal  final 
rule  that  the  modified  goal  is  expected 
to  be  achieved  by  2030  without  a  Private 
and  Local  Government  Fleet 
Requirement,  DOE  has  determined  that 
the  first  prong  of  the  “necessity” 
determination  has  not  been  met. 

With  the  enactment  of  EISA  2007,  the 
Renewable  Fuel  Standard  has  been 
significantly  expanded  to  36B  gallons  by 
2022.  In  addition,  consumption  of 
petroleum  fuels  will  decrease  through 
the  increased  CAFE  requirements  as  a 
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result  of  the  Act.  Thus,  the  probability 
of  achieving  the  revised  Replacement 
Fuel  Goal  has  been  greatly  increased, 
further  negating  the  need  for  a  Private 
and  Local  Government  Fleet  Rule  to 
meet  the  Goal. 

B.  Potential  Contribution  of  a  Private 
and  Local  Government  Fleet 
Requirement  to  the  Production  Capacity 
of  Alternative  Fuel 

The  second  prong  of  the  “necessity” 
determination  requires  DOE  to 
determine  whether  the  Replacement 
Fuel  Goal  is  actually  achievable  were  a 
Private  and  Local  Fleet  Requirement 
established.  (42  U.S.C.  13257(e)(1)(B)) 

As  stated  above,  DOE  has  determined 
that  the  modified  Replacement  Fuel 
Goal  is  achievable.  Although  DOE  has 
determined  that  the  Private  and  Local 
Government  Fleet  Requirement  is  not 
necessary  to  achieve  the  modified 
Replacement  Fuel  Goal,  DOE  also 
performed  an  initial  analysis  to  estimate 
the  contribution  that  such  a  requirement 
would  make  to  the  Replacement  Fuel 
Goal,  if  such  a  requirement  were 
established.  This  analysis  was  revised 
with  the  latest  information  available  for 
the  Final  determination. 

In  the  mid-1990s,  DOE  initially 
estimated  that  between  1.7  and  7.3 
million  AFVs  would  be  acquired  over 
19  years  if  a  possible  Private  and  Local 
Government  Fleet  Requirement  was 
implemented.  The  purchases  of  AFVs 
under  such  a  fleet  program  level  out  at 
approximately  400,000  to  500,000  AFVs 
annually  starting  in  2010.  As  discussed 
below,  however,  more  detailed  analyses 
showed  DOE’s  initial  estimates  were 
probably  too  high. 

Several  follow-up  analyses  were 
conducted  by  DOE  from  1996  to  2000  to 
attempt  to  determine  not  just  how  many 
AFVs  would  be  required  to  be  acquired, 
but  more  importantly,  what  the 
potential  contribution  of  a  Private  and 
Local  Government  Fleet  Requirement 
would  be  to  replacing  U.S.  motor  fuel. 
The  limitations  on  the  potential 
contribution  of  a  private  and  local 
government  fleet  program  to  the 
Replacement  Fuel  Goal  are  discussed  in 
section  II  above.  In  brief,  however,  one 
DOE  report  issued  in  1996  estimated 
that  total  fuel  use  from  all  fleets, 
including  private  and  local  government 
fleets,  potentially  covered  by  EPAct 
1992  fleet  programs  to  be  approximately 
1.2  percent  of  U.S.  gasoline  use.  See 
Assessment  of  Costs  and  Benefits  of 
Flexible  and  Alternative  Fuel  Use  in  the 
U.S.  Transportation  Sector,  Technical 
Report  Fourteen:  Market  Potential  and 
Impacts  of  Alternative  Fuel  Use  in  Light- 
Duty  Vehicles:  A  2000/2010  Analysis 


(DOE/PO-0042)  (January  1996) 
[hereinafter  Technical  Report  14]. 

DOE’s  Section  506  Report2  was  only 
slightly  more  optimistic,  indicating  that 
“[ alternative  fuel  use  by  EPAct  [1992] 
covered  fleets,  even  with  the  contingent 
mandates  for  private  and  local 
government  fleets,  is  unlikely  to  provide 
more  than  about  1.5  percent 
replacement  fuel  use[.]”  Section  506 
Report  at  p.  35.  In  either  case, 
subtracting  the  portion  of  replacement 
fuel  use  represented  by  the  existing 
(Federal,  State,  and  alternative  fuel 
provider)  fleet  programs  would  leave 
the  potential  private  and  local 
government  fleet  program  contribution 
closer  to  a  maximum  of  1  percent. 

However,  both  these  earlier  reports 
included  calculations  based  only  upon 
the  percentage  of  light-duty  gasoline 
fuel  use.  For  purposes  of  the  goal 
contained  in  section  502  of  EPAct  1992, 
DOE  has  repeatedly  asserted  that  fuel 
replacement  should  be  considered  in 
the  context  of  all  on-highway  motor  fuel 
use,  including  heavy-duty  vehicle  fuel 
use,  because  the  goal  is  to  be  considered 
in  the  context  of  the  “projected 
consumption  of  motor  fuel  in  the  United 
States.”  (42  U.S.C.  13252(b)(2)) 
Therefore,  the  figures  provided  in  these 
earlier  reports,  when  adjusted  to  reflect 
the  impact  on  all  on-highway  motor  fuel 
use,  show  that  a  Private  and  Local 
Government  Fleet  Rule — even  with  a 
fuel  use  requirement,  which  as  noted 
above,  DOE  does  not  have  the  authority 
to  impose — would  provide  at  most  on 
the  order  of  0.7-0. 8  percent  motor  fuel 
replacement,  assuming  virtually 
complete  use  of  alternative  fuel  in  the 
AFVs  required. 

Both  the  analyses  in  Technical  Report 
14  and  the  Section  506  Report  were 
conducted  before  DOE  had  much 
experience  with  implementation  and 
operation  of  the  EPAct  1992  fleet 
programs.  DOE’s  experience  with  those 
programs  now  has  shown  that  the 
number  of  fleets  originally  envisioned  to 
be  covered  was  far  larger  than  the 
number  of  fleets  covered  in  actual 
practice,  and  that  these  fleets  could  not, 
in  the  absence  of  a  specific  mandate,  be 
assumed  to  use  alternative  fuel  in  their 
AFVs  100  percent  of  the  time.  Thus, 

DOE  believes  that  the  figures  in  these 
reports  probably  overstated  the  potential 
impact  of  a  Private  and  Local 
Government  Fleet  Rule.  This  view  was 
supported  by  analyses  contained  in  a 
later  DOE-supported  report.  The 

2  See  Energy  Efficiency  and  Renewable  Energy. 
DOE,  Replacement  Fuel  and  Alternative  Fuel 
Vehicle — Technical  and  Policy  Analysis  p.  viii-ix 
(Dec.  1999— Amendments  Sept.  2000);  http:// 
wwwl.eere.energy.gov/vehiclesandfuels/epact/pdfs/ 
plf_docket/section5 06.pdf. 


Alternative  Fuel  Transition:  Results 
from  the  TAFV  Model  of  Alternative 
Fuel  Use  in  Light-Duty  Vehicles  1996- 
2000  3  (TAFV  Model  Report),  which 
incorporated  more  realistic  assumptions 
regarding  these  fleet  programs.  The 
TAFV  Model  Report  stated  that. 

In  particular,  over  all  of  the  price 
scenarios,  we  find  that  the  [private  and  local 
government  fleet]  rule  increases  the 
alternative  fuel  penetration  in  2010  from 
0.12%  (without  the  private  and  local 
government  rule)  to,  at  most,  0.37%  [with  a 
private  and  local  government  rule]  of  total 
fuel  sales. 

TAFV  Model  Report  at  p.  28.  Thus, 
the  analysis  in  the  TAFV  Model  Report 
placed  contributions  from  the  Private 
and  Local  Government  Fleet  Rule  at 
0.25  percent.  As  with  Technical  Report 
14  and  the  Section  506  Report,  these 
percentages  were  calculated  based  on 
the  total  fuel  sales  of  the  fuel  used  by 
light-duty  vehicles  only.  Thus,  the 
projected  contribution  from  a  potential 
rule  dropped  to  below  0.2  percent  when 
evaluated  as  part  of  all  on-highway 
motor  fuel  use  and  can  be  reconciled 
somewhat  with  those  found  by  the 
earlier  reports.  As  indicated  in  section 
II  above,  DOE  does  not  have  authority 
to  mandate  that  AFVs  acquired  actually 
operate  on  alternative  fuels.  Experience 
with  the  existing  State  Fleet  Program, 
where  fleets  are  similarly  not  required 
to  use  alternative  fuel,  has  shown  that 
alternative  fuel  use  rates  are  typically  in 
the  ten  to  twenty-five  percent  range. 
Thus,  when  adjusting  the  levels  found 
in  Technical  Report  14  and  the  Section 
506  Report  by  such  utilization  levels, 
the  overall  projected  impacts  likely  end 
up  in  about  the  0.2  percent  range. 

It  also  should  be  noted  that  during 
earlier  rulemaking  processes,  no 
commenter  presented  any  persuasive 
analysis  or  data  to  counter  or  dispute 
the  data  and  conclusions  in  Technical 
Report  14,  the  Section  506  Report,  or  the 
TAFV  Model  Report.  Therefore,  DOE 
concluded  from  these  reports  that  a 
Private  and  Local  Government  Fleet 
Requirement  under  authority  provided 
to  DOE  by  EPAct  1992  section  507 
would  be  expected  to  contribute,  at  best, 
an  extremely  small  amount  toward 
achievement  of  the  Replacement  Fuel 
Goal  (below  1  percent  and  likely  below 
0.2  percent  of  all  on-highway  motor  fuel 
use).  Even  without  the  additional 
statutory  limitations  described  above, 
which  EPAct  1992  places  on  such  a 
Private  and  Local  Government  Fleet 
Requirement,  the  contribution  from 
such  a  mandate  to  the  EPAct  1992 

3  ORNL.TM2000/168)  (September  17,  2000) 
http://pzll  .ed.ornl.gov/tafv99report31  a_omltm.pdf. 
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Replacement  Fuel  Goal  would  be  very 
small. 

When  the  prior  private  and  local 
fleets  determination  was  conducted  in 
2003  through  2004,  the  analyses  relied 
upon  by  DOE  were  the  most  recent, 
relevant  analyses  that  it  had.  As  such, 
these  were  all  dated  2000  or  earlier. 

With  the  passage  of  several  more  years 
between  that  determination  and  this 
rulemaking,  DOE  believed  it  was 
important  to  conduct  an  updated 
analysis  to  determine  if  circumstances 
had  changed  sufficiently  to  warrant 
imposition  of  acquisition  requirements 
upon  fleets.  The  approach  taken  was  to 
first  conduct  a  somewhat  more 
simplified  analysis  than  the  previous 
ones,  and  if  this  analysis  indicated 
significantly  different  results,  than  a 
more  detailed  and  lengthy  analysis 
would  be  commissioned.  (Note  that  at 
the  end  of  this  section,  the  discussion  of 
the  analysis  is  included  which  was 
updated  for  today’s  final  action.) 

To  conduct  the  current  analysis,  the 
Department  relied,  in  large  part,  upon 
fleet  industry  data  developed  by 
Automotive  Fleet,  a  leading  publisher  in 
the  field.  Each  year,  Automotive  Fleet 
publishes  an  annual  Fact  Book,  which 
includes  detailed  data  on  a  number  of 
fleet  subjects.  Unfortunately, 
Automotive  Fleet  does  not  provide  the 
specific  data  necessary  to  support 
today’s  draft  determination  (namely  the 
likely  number  of  AFVs  that  would  need 
to  be  acquired  by  fleets  meeting  EPAct 
1992’s  coverage  criteria).  Therefore  the 
Fact  Book  data  was  used  as  a  starting 
point,  with  other  information  (such  as 
from  the  ELA  Annual  Energy  Outlook) 
and  various  assumptions  used  to  further 
refine  the  data  to  move  closer  to  the 
specific  types  of  numbers  required  for 
today’s  action. 

For  the  purpose  of  today’s  final 
determination,  two  analyses  were 
conducted  to  determine  what  portion  of 
U.S.  motor  fuel  use  might  be  replaced 
with  replacement  fuels  by  vehicle 
acquisitions  resulting  from  a  potential 
fleet  rule.  The  first  method  compares 
annual  acquisitions  under  a  potential 
rule  to  the  total  annual  U.S. 
acquisitions.  The  second  method  of 
analysis  compares  vehicles  in  operation 
due  to  a  potential  rule  to  all  vehicles  in 
operation.  Both  methods  were  used  as 
analogs  to  determine  the  overall 
percentage  replacement  of  U.S.  motor 
fuel. 

According  to  the  2005  Fact  Book 
(which  reports  data  for  2004),  fleets  in 


the  United  States  acquired  2,849,837 
light-duty  vehicles  (cars  and  light 
trucks),  of  which  1,944,581  (68.2 
percent)  were  acquired  for  rental  fleets. 
Because  rental  vehicles  are  specifically 
excluded  from  coverage  under  EPAct 
1992  section  301(9)  (42  U.S.C. 

13211(9)),  the  remaining  potentially 
covered  vehicle  acquisitions  drop  to 
905,256  vehicles.  Note  that  this  does  not 
exclude  any  leased  vehicles,  of  which 
the  Fact  Book  indicates  there  were 
another  326,832  acquired  in  2004.  Many 
of  these  may  ultimately  be  excluded  as 
perhaps  either  shorter  term  leases  or 
vehicles  specifically  held  for  lease  to 
others  (another  excluded  class).  Because 
there  is  no  way  to  determine  which 
portion  of  these  leased  vehicles  would 
most  likely  be  excluded,  DOE  chose  to 
rely  on  the  905,256  value  as  the  number 
of  vehicles  purchased  by  fleets  that 
would  potentially  be  subject  to  a  Private 
and  Local  Government  Fleet 
Requirement. 

Next,  the  current  annual  acquisitions 
of  vehicles  already  subject  to  EPAct 
1992  fleet  requirements  needed  to  be 
subtracted.  Data  was  obtained  from  the 
Department’s  EPAct  1992  Web  sites,  at 
http://wwwl  .eere. energy'. gov/ 
vehiclesandfuels/epact/ ’.  For  Federal 
Fleets,  there  were  18,426  covered  light- 
duty  vehicles  acquired  in  2004.  For 
State  and  Alternative  Fuel  Provider 
Fleets,  there  were  13,374  covered  light- 
duty  vehicles  acquired.  Thus,  the 
remaining  number  of  potentially 
covered  acquisitions  drops  to  873,456. 

In  2004,  a  total  of  16,537,440  light- 
duty  vehicles  were  acquired  throughout 
the  United  States.  This  means  that  the 
maximum  potential  pool  of  covered 
light-duty  vehicles  under  a  Private  and 
Local  Fleet  Requirement  would 
represent  5.3  percent  of  total 
acquisitions  for  the  year.  Because  the 
maximum  acquisition  requirement 
percentage  under  the  potential  Private 
and  Local  Government  Fleet  Rule  is  70 
percent  (42  U.S.C.  13257(g)),  the 
maximum  potential  number  of  AFVs 
that  would  need  to  be  acquired  on  an 
annual  basis  would  be  611,419.  This 
number  represents  approximately  3.7 
percent  of  all  light-duty  vehicles 
acquired  in  the  United  States. 

DOE’s  experience,  however,  is  that 
the  maximum  potential  number  of 
required  acquisitions  is  quite  different 
from  the  actual  number  of  required 
acquisitions.  This  is  because  section 
301(9)  includes  several  basic 


requirements  for  coverage  of  a  fleet’s 
acquisitions.  (42  U.S.C.  13211(9))  The 
fleet  must  be  owned  or  controlled  by  an 
entity  that  owns  at  least  50  light-duty 
vehicles  nationwide,  of  which  20  must 
reside  in  one  of  the  125  covered 
Metropolitan  Statistical  Areas  (MS As, 
with  1980  population  of  more  than 
250,000)  and  are  centrally  fueled  or 
capable  of  being  centrally  fueled.  (42 
U.S.C.  13211(9)) 

In  arriving  at  the  50  and  20  light-duty 
vehicle  minimums,  several  classes  of 
vehicles  are  excluded  from 
consideration,  including  emergency  and 
law  enforcement  vehicles  (42  U.S.C. 
13211(9)(D)  and  (E)),  vehicles  taken 
home  at  night  by  employees  (42  U.S.C. 
13211(9)(H)),  and  non-road  vehicles  (42 
U.S.C.  13211(9)(G)).  With  these 
exclusions  the  number  of  potentially 
required  AFV  acquisitions  drops  even 
further.  For  example,  if  just  the  2004 
acquisitions  of  Ford  Crown  Victorias 
and  Chevy  Impalas  are  reviewed,  the 
non-rental  numbers  acquired  for 
commercial  and  government  fleets  totals 
nearly  90,000  vehicles  (according  to  the 
2005  Fact  Book).  These  two  vehicles  are 
often  acquired  for  use  as  police  vehicles, 
or  else  taxicabs  (a  class  of  vehicles 
whose  status  under  the  program  is 
undetermined  for  this  analysis  and  for 
which  many  might  not  ultimately  be 
covered  due  to  fleet  size,  location,  or 
other  reasons). 

Based  on  DOE’s  experience  with  the 
Federal,  State,  and  Alternative  Fuel 
Provider  Fleet  requirements  and  the 
vehicle  classes  excluded  from 
consideration  by  EPAct  1992,  DOE 
considered  two  scenarios  for  this 
analysis,  one  where  50  percent  of  the 
maximum  potential  annual  acquisitions 
are  required  (305,710  AFVs),  and  one 
(considered  much  more  likely)  where  25 
percent  of  the  maximum  potential 
annual  acquisitions  are  required 
(152,855  AFVs).  These  two  scenarios 
thus  represent  1.8  and  0.9  percent, 
respectively,  of  overall  annual  light- 
duty  acquisitions. 

So  the  net  result  of  this  portion  of  the 
analysis  is  that  a  fleet  rule  could  result 
in  requirements  to  acquire  between 
150,000  and  just  over  600,000  AFVs 
each  year,  representing  between 
approximately  1  to  3.7  percent  of  total 
annual  light-duty  vehicle  acquisitions, 
based  on  2004  data.  This  portion  of  the 
annual  acquisition  analysis  is 
summarized  below  in  Figure  1. 

Fleet  Vehicles 


Figure  1  —Summary  of  Annual  Acquisition  Analysis, 


Total  New  Cars  and  Trucks  Registered  by  Fleets  in  2004  . 

Total  New  Cars  and  Trucks  Registered  by  Rental  Fleets  in  2004 


2,849,837 
1 ,944.581 
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Figure  1  —Summary  of  Annual  Acquisition  Analysis,  Fleet  Vehicles— Continued 


Percentage  in  Rental  Fleets  . ..... 

Remainder  of  New  Cars  and  Trucks,  not  in  Rental  Fleets  2004- . 

New  Covered  LDV  acquisitions  in  2004,  Federal  Fleet  . 

New  Covered  LDV  acquisitions  in  2004,  State  and  Fuel  Provider  Fleets  . 

Net  New  Cars/Truck  Registered,  not  in  Fleets  Already  Covered  . 

Total  New  LDV  Registrations,  2004  . 

Max  Potential  Portion  of  2004  Fleet  acquisitions  covered  out  of  total  registrations 

EPAct  1 992  Maximum  Acquisition  Requirement . 

Max  Potential  AFV  Acquisitions  per  year,  numbers  of  AFVs  required  . 

Max  Potential  AFV  Acquisitions  per  year,  percentage  of  total  acquisitions  . 

If  50%  of  maximum  potential  actually  covered,  number  of  AFVs  required  . 

If  50%  of  maximum  potential  actually  covered,  percentage  of  total  acquisitions  ... 

If  25%  of  maximum  potential  actually  covered,  number  of  AFVs  required  . 

If  25%  of  maximum  potential  actually  covered,  percentage  of  total  acquisitions  ... 


68.2% 

905,256 

18,426 

13,374 

873,456 

16,537,440 

5.3% 

70% 

611,419 

3.7% 

305,710 

1.8% 

152,855 

0.9% 


The  analysis  above  is  in  the  context 
of  light-duty  vehicles  and  would 
represent  between  one  and  3.7  percent 
of  motor  fuel  consumption  by  light-duty 
vehicles.  For  the  purpose  of  section 
507(e)(1)(B),  DOE  must  evaluate  the 
potential  contribution  of  a  Private  and 
Local  Government  Fleet  Requirement  to 
the  Replacement  Fuel  Goal.  (42  U.S.C. 
13257(e)(1)(B))  The  Replacement  Fuel 
Goal  is  in  terms  of  motor  fuel 
consumption,  including  consumption 
from  medium-  and  heavy-duty  vehicles. 
As  indicated  in  the  Energy  Information 
Administration’s  Annual  Energy 
Outlook  2007  (AEO  2007),  light-duty 
vehicles  only  account  for  75.22  percent 
of  on-road  motor  fuel  use  in  the  United 
States,  with  the  remainder  consumed  by 
medium-  and  heavy-duty  classes, 
neither  of  which  is  covered  by  the 
Private  and  Local  Government  Fleet 


Requirement.  In  terms  of  total  motor 
fuel  consumption,  the  contribution  of 
the  potential  AFV  acquisitions  under  a 
Private  and  Local  Government  Fleet 
Requirement  must  be  adjusted  down  to 
0.7  to  2.8  percent. 

The  expected  contribution  of  AFVs 
acquired  under  a  Private  and  Local 
Government  Fleet  to  alternative  fuel 
consumption  must  be  further  adjusted. 
As  explained  above,  EPAct  1992  does 
not  allow  DOE  to  require  alternative  fuel 
use  in  the  required  AFVs,  the  potential 
consumption  values  represent  the 
portion  of  petroleum  consumption 
replaced  at  an  alternative  fuel  use  level 
of  100  percent.  Experience  with 
programs  for  which  fuel  use  is  not 
required  (such  as  the  State  Fleet 
Program)  indicates  that  the  assumption 
of  100  percent  alternative  fuel  use  is  not 


realistic.  DOE  has  seen  alternative  fuel 
usage  levels  as  low  as  10  percent. 

For  the  purposes  of  this  analysis,  DOE 
looked  at  cases  where  alternative  fuels 
were  used  50,  25,  and  10  percent  of  the 
time  in  the  potentially  required  AFVs. 
These  results  yielded  percentages  of 
overall  motor  fuel  consumption 
replaced  of  0.1  to  1.4  percent,  with  the 
high  value  represented  by  the  maximum 
potential  case  (already  identified  as 
overly  optimistic)  with  a  50  percent 
alternative  fuel  use  level.  Thus,  the 
likely  range  of  consumption  replaced  is 
better  represented  by  the  25  and  50 
percent  of  maximum  potential 
acquisition  cases,  which  ranged  from 
0.1  to  0.7  percent. 

The  summary  for  this  portion  of  the 
analysis  is  shown  in  Figure  2,  where  the 
shaded  zone  represents  the  more  likely 
range  of  results. 


Figure  2.— Summary  of  Annual  Acquisition  Analysis,  Portion  of  Overall  Motor  Fuel  Consumption 

[In  Percent] 


Maximum 

potential 

acquisitions 

50%  of 
maximum  po¬ 
tential  acquisi¬ 
tions 

25%  of 
maximum  po¬ 
tential  acquisi¬ 
tions 

AFVs  Required,  Percentage  of  Total  LDVs  . 

' _ 

1.8 

0.9 

Portion  of  Total  Motor  Fuel  Use  Due  to  LDVs  . 

75.22 

Potential  Maximum  Consumption  Percentage  for  Required  AFVs  (100%  Alternative  Fuel 
Use) . . . 

2.8 

1.4 

0.7 

Potential  Consumption  Percentage  for  Required  AFVs  (50%  Alternative  Fuel  Use)  . 

1.4 

0.7 

0.3 

Potential  Maximum  Consumption  Percentage  for  Required  AFVs  (25%  Alternative  Fuel 
Use) . .- . 

0.7 

0.3 

0.2 

Potential  Maximum  Consumption  Percentage  for  Required  AFVs  (10%  Alternative  Fuel 
Use)  . 

0.3 

_ °A 

0.1 

It  should  be  noted  that  this  likely 
range  of  consumption  replacement 
under  the  potential  rule,  0.1  to  0.7 
percent,  is  very  close  to  that  predicted 
by  the  TAFV  report  in  2000  (0.2  to  0.8 
percent). 


The  second  analysis,  as  indicated 
above,  sought  to  use  the  portion  of  the 
in-use  inventory  of  vehicles  on  the  road 
in  the  United  States  that  were 
represented  by  the  cumulative  numbers 
of  AFVs  acquired  under  the  potential 


rule  as  a  way  to  determine  the  portion 
of  overall  motor  fuel  use  replaced.  This 
case  then  assumes  that  once  the 
program  reaches  the  maximum 
acquisition  requirement  (70  percent), 
and  levels  off,  all  relationships  between 
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the  consumption  of  the  required  AFVs 
and  the  overall  on-road  fleet  are 
relatively  unchanged  over  time.  It  also 
explicitly  assumes  that  the  AFVs 
acquired  under  this  potential  rule  use 
the  same  amount  of  fuel,  on  average,  as 
all  other  light-duty  vehicles  in  operation 
in  the  United  States. 

This  second  analysis,  therefore,  uses 
the  annual  AFV  acquisition 
requirements  identified  in  the  first 
analysis,  ranging  from  just  over  150,000 
AFVs/year  (25  percent  of  maximum 
potential  acquisitions  covered)  to  just 
over  610,000  AFVs/year  (for  maximum 
potential  acquisitions  covered).  The 
2004  Fact  Book  identifies  that  the 
average  amount  of  time  a  light-duty 
vehicle  stays  in  a  fleet  ranges  from  31 
to  56  months  depending  on  model  type, 
or  just  a  bit  less  than  five  years. 
Therefore,  to  provide  an  estimate  of  the 
maximum  portion  of  the  on-road  fleet 
that  could  be  AFVs  due  to  the  potential 
rule,  DOE  chose  to  use  a  five-year 
period  for  AFVs  to  operate  in  the 
covered  fleets. 

The  approach  taken  was  to  develop 
the  percentage  of  the  on-road  vehicles  in 


the  United  States  that  would  be  AFVs, 
once  the  potential  Private  and  Local 
Government  Fleet  Requirements 
reached  maximum,  steady-state 
requirements.  (Under  section  507(g),  the 
requirements  actually  include  a  ramp- 
up  of  the  AFV  acquisition  requirements, 
starting  at  20  percent  and  rising  to  70 
percent.  (42  U.S.C.  13257(g))  This 
steady-state,  maximum  case  status, 
therefore,  would  be  determined  by 
looking  at  the  portion  of  the  on-road 
fleet  that  would  be  AFVs  based  upon 
five  years  of  acquisitions  of  the  AFVs 
required  under  the  program.  For  the 
maximum  potential  case,  this  meant 
roughly  three  million  AFVs,  while  for 
the  50  percent  and  25  percent  of 
maximum  potential  cases  this  meant  1.5 
million  and  760,000  AFVs,  respectively. 
Because  AE02007  identified  the  on¬ 
road  inventory  of  light-duty  vehicles  in 
the  United  States  in  2004  as  just  over 
215  million  vehicles,  this  means  that  the 
AFVs  under  this  program  would 
represent  0.4  to  1.4  percent  of  all  light- 
duty  vehicles  on  the  road  in  the  United 
States. 


But,  as  indicated  in  the  first  (annual 
acquisition)  analysis  above,  light-duty 
vehicles  only  represent  approximately 
75  percent  of  U.S.  motor  fuel  use. 
Therefore,  even  if  everything  else  is 
equal  concerning  consumption  patterns, 
the  percentage  of  all  light-duty  vehicles 
that  the  AFVs  under  the  potential 
program  represent  must  be  adjusted 
before  identifying  the  likely 
replacement  of  petroleum  consumption. 
Thus,  if  these  AFVs  are  assumed  to  use 
alternative  fuels  one  hundred  percent  of 
the  time,  the  maximum  replacement  of 
petroleum  due  to  these  vehicles  ranges 
from  0.3  to  1.1  percent. 

There  is,  however,  one  final 
adjustment  that  needs  to  be  made.  Just 
as  in  the  first  analysis,  it  must  be  noted 
that  DOE  cannot  mandate  alternative 
fuel  use  in  these  vehicles.  To  account 
for  less  than  complete  alternative  fuel 
use,  DOE  further  adjusted  the  analysis, 
developing  estimates  for  alternative  fuel 
use  from  ten  to  fifty  percent  of  the  time. 
Thus,  the  more  likely  contribution  from 
the  potential  fleet  rule  ranged  from  0.03 
to  0.3  percent.  Figure  3  summarizes 
these  results.' 


Figure  3— Summary  of  Cumulative  Analysis 
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potential 
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Use) . 
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Potential  Maximum  Consumption  Percentage  for  Required  AFVs  (25%  Alternative  Fuel 
Use) . 
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In  preparing  today’s  final  action,  the 
Department  revisited  the  analysis 
conducted  for  the  NOPR.  During  the 
interim  between  the  proposed 
determination  and  today’s  action,  some 
additional  information  was  released.  To 
ensure  that  the  analysis  is  still  accurate 
and  correct  with  the  latest  data 
available,  DOE  updated  the  analysis. 

The  revised  analysis  was  done  with  data 
representing  primarily  2006,  rather  than 
2004  in  the  previous  action.  The  2006 


data  showed  some  changes  of  relevance 
to  the  analysis,  such  as  an  increase  in 
the  number  of  light-duty  vehicles 
acquired  by  fleets  during  the  year  from 
about  2.8  million  in  2004  to  nearly  3.3 
million  in  2006,  as  well  as  a  drop  in  the 
overall  acquisition  of  light-duty  vehicles 
by  the  U.S.  market,  from  approximately 
16. 5M  in  2004  to  just  under  16. 2M  in 
2006.  Thus  the  maximum  potential  AFV 
acquisitions  rose  from  611,000  and  3.7 
percent  of  total  light-duty  acquisitions 


to  approximately  760,000  and  4.7 
percent  of  total  light-duty  acquisitions. 
In  addition,  the  portion  of  overall  motor 
(on  highway)  fuel  use  represented  by 
light-duty  vehicles  rose  from  75.22 
percent  to  78.34  percent. 

Overall,  however,  these  changes  did 
not  impact  the  analysis  results 
significantly.  Under  the  annual 
acquisition  approach,  potential  impact 
from  the  Rule  changed  from  0.1  to  0.7 
percent  in  the  NOPR  analysis  to  0.1  to 
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0.9  percent.  Again,  this  result  was  not 
far  off  from  the  TAFV  result  in  2000  of 
0.2  to  0.8  percent.  Under  the  cumulative 
(inventory)  analysis  approach,  the 
changes  were  even  less.  While  the 
NOPR  analysis  had  indicated  that  a 
realistic  range  for  the  impact  was  0.03 
to  just  under  0.3  percent,  the  updated 
analysis  based  upon  2006  data  indicated 
that  this  range  would  be  0.03  to  just 
over  0.3  percent.  Thus,  neither  analysis 
method  as  revised  showed  sufficiently 
significant  changes  to  impact  today’s 
determination. 

It  should  be  noted,  however,  that  one 
other  relevant  change  occurred  in  the 
interim  between  the  NOPR  and  today’s 
final  determination.  When  Congress 
passed  EISA  2007,  it  included  in  section 
133  an  expansion  of  the  vehicle  types 
and  other  actions  that  qualified  for 
credit  as  AFVs  under  EPACT’s  Title  V 
fleet  programs.  In  doing  so,  it  included 
such  vehicle  types  or  actions  as  hybrid 
vehicles,  plug-in  hybrid  electric 
vehicles,  investments  in  refueling 
infrastructure,  investments  in  advanced 
technologies,  and  other  elements.  While 
improving  the  flexibility  for  covered 
fleets,  this  change  could  ultimately 
decrease  the  estimated  contribution 
from  a  potential  Private  and  Local 
Government  Fleet  Rule  even  further,  by 
allowing  fleets  to  comply  with 
currently-available  hybrid  vehicles. 
These  vehicles,  while  generally 
representing  an  increase  in  efficiency, 
do  not  allow  for  the  use  of  alternative 
fuels  as  do  AFVs,  and  thus  would  not 
contribute  significant  use  of 
replacement  fuels  beyond  low-level 
blends.  They  also  do  not  help  to  build 
demand  for  alternative  fuel  refueling 
infrastructure,  which  is  a  key  to  greater 
displacement  of  petroleum.  Thus,  this 
change  would  be  expected  in  many 
cases  to  result  in  replacement  of  even 
less  petroleum  fuel,  probably  reducing 
the  levels  estimated  in  the  analyses  even 
further. 

In  summary,  the  updated  analysis 
conducted  for  today’s  action  does  not 
appear  to  change  significantly  from 
those  analyses  relied  upon  for  the 
previous  private  and  local  fleet 
determination.  Under  either  updated 
analysis  approach  used  now,  the 
potential  contribution  from  a  Private 
and  Local  Government  Fleet  rule 
appears  to  be  far  below  one  percent, 
probably  on  the  order  of  0.2-0. 3 
percent,  similar  to  the  levels  identified 
in  the  2003-2004  determination. 
Therefore  no  further  analyses  were 
deemed  necessary  by  DOE. 

VI.  Determination 

In  establishing  a  revised  Replacement 
Fuel  Goal,  DOE  demonstrated  how  the 


modified  goal  could  be  achieved 
through  a  number  of  replacement  fuel 
technologies,  including  biofuels,  other 
alternative  fuels,  and  energy  efficiency. 
In  demonstrating  the  achievability  of  the 
new  goal,  DOE  did  not  assume 
imposition  of  a  Private  and  Local 
Government  Fleet  Requirement.  Given 
that  DOE  has  demonstrated  the 
achievability  of  the  Replacement  Fuel 
Goal  absent  a  Private  and  Local 
Government  Fleet  requirement,  DOE  has 
determined  that  a  Private  and  Local 
Government  Fleet  requirement  is  not 
necessary  under  the  EPAct  Fleet 
program.  Moreover,  were  DOE  to 
establish  such  a  requirement,  its 
projected  impact  would  likely  be  on  the 
order  of  about  0.2  percent  of  U.S.  motor 
fuel  consumption. 

Therefore,  DOE  has  determined  that 
the  Private  and  Local  Government  Fleet 
Requirement  is  not  “necessary”  as 
specified  in  section  507(e)(1)  of  EPAct 
1992,  and  DOE  is  not  proposing  to 
establish  a  Private  and  Local 
Government  Fleet  Requirement. 

VIL  Regulatory  Review 

A.  Review  Under  Executive  Order  12866 

This  action  has  been  determined  to  be 
a  “significant  regulatory  action”  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  58  FR  51735 
(October  4,  1993).  Accordingly,  today’s 
action  was  reviewed  under  the 
Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA). 

B.  Review  Under  Regulatory  Flexibility 
Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-612,  requires  preparation  of 
a  regulatory  flexibility  analysis  for  any 
rule  that  is  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  negative 
determination  under  EPAct  1992  section 
507(e)  will  not  result  in  compliance 
costs  on  small  entities.  Therefore,  DOE 
certifies  that  today’s  determination  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  and  accordingly,  no  initial 
regulatory  flexibility  analysis  has  been 
prepared. 

C.  Review  Under  the  Paperwork 
Reduction  Act 

Because  DOE  is  not  promulgating 
requirements  for  private  and  local 
government  fleets,  no  new 
recordkeeping  requirements,  subject  to 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501,  et  seq.,  would  be  imposed  by 
today’s  determination,  an  ' 


D.  Review  Under  the  National 
Environmental  Policy  Act  of  1 969 
(NEPA) 

DOE  has  not  prepared  an 
environmental  impact  statement  or  an 
environmental  assessment  for  this 
rulemaking,  and  has  determined  that 
neither  is  required.  This  final 
determination  implements  the  March  6, 
2006,  Order  of  the  U.S.  District  Court  of 
California  to  issue  a  final  determination 
under  section  507(e)  of  EPAct  1992. 
Center  for  Biological  Diversity,  419 
F.Supp  2d  1106.  The  Court  order  held 
that  the  Secretary  is  not  “obligated  to 
prepare  an  impact  statement  under 
NEPA  in  either  accepting  or  rejecting  a 
fleet  rule.”  Id.  at  1173. 

EPAct  1992  requires  DOE  to  issue  a 
Private  and  Local  Government  Fleet 
Requirement  if  such  a  requirement  is 
necessary.  (42  U.S.C.  13257(e))  Today’s 
final  determination  establishes  that  a 
Private  and  Local  Government  Fleet 
Requirement  is  not  necessary,  and 
therefore  DOE  is  not  issuing  a 
requirement.  Once  the  Secretary  has 
made  the  determination,  the  Secretary 
has  no  discretion  whether  to  issue  the 
requirement.  See  Center  for  Biological 
Diversity,  419  F.Supp.  2d  1166,  1173. 

E.  Review  Under  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  61  FR  4729  (February  7,  1996), 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  section  3(a), 
section  3(b)  of  Executive  Order  12988 
specifically  requires  that  Executive 
agencies  make  every  reasonable  effort  to 
ensure  that  the  regulation:  (1)  Clearly 
specifies  the  preemptive  effect,  if  any; 

(2)  clearly  specifies  any  effect  on 
existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3(c)  of  Executive  Order  12988  requires 
Executive  Agencies  to  review 
regulations  in  light  of  applicable 
standards  in  section  3(a)  and  3(b)  to 
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determine  whether  they  are  met  or  it  is 
unreasonable  to  meet  one  or  more  of 
them.  Today’s  final  action  does  not 
establish  a  new  regulation. 

F.  Review  Under  Executive  Order  13132 

Executive  Order  13132,  Federalism, 

64  FR  43255  (August  4,  1999),  imposes 
certain  requirements  on  agencies 
formulating  and  implementing  policies 
or  regulations  that  preempt  State  law  or 
that  have  federalism  implications. 
Agencies  are  required  to  examine  the 
constitutional  and  statutory  authority 
supporting  any  action  that  would  limit 
the  policymaking  discretion  of  the 
States  and  carefully  assess  the  necessity 
for  such  actions.  DOE  has  examined 
today’s  determination  and  has 
determined  that  it  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Because  DOE  is  determining  that  a 
private  and  local  government  fleet  AFV 
program  is  not  “necessary”  under 
section  507(e)  and  therefore  is  not 
promulgating  such  a  program,  no 
significant  impacts  upon  State  and  local 
governments  are  anticipated.  The 
position  of  State  fleets  currently  covered 
under  the  existing  EPAct  1992  fleet 
program  is  unchanged  by  this  action. 

G.  Review  of  Unfunded  Mandates 
Reform  Act  of  1 995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995,  Public  Law  104-4, 
requires  each  Federal  agency  to  assess 
the  effects  of  Federal  regulatory  actions 
on  State,  local  and  tribal  governments 
and  the  private  sector.  The  Act  also 
requires  a  Federal  agency  to  develop  an 
effective  process  to  permit  timely  input 
by  elected  officials  on  a  proposed 
“significant  intergovernmental 
mandate,”  and  requires  an  agency  plan 
for  giving  notice  and  opportunity  for 
timely  input  to  potentially  affected 
small  governments  before  establishing 
any  requirements  that  might 
significantly  or  uniquely  affect  small 
governments., On  March  18,  1997,  DOE 
published  in  the  Federal  Register  a 
statement  of  policy  on  its  process  for 
intergovernmental  consultation  under 
the  Act  (62  FR  12820).  Today’s  final 
determination  does  not  contain  any 
Federal  mandate,  so  the  requirements  of 
the  Unfunded  Mandates  Reform  Act  do 
not  apply. 

H.  Review  of  Treasury  and  General 
Government  Appropriations  Act,  1999 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 


Act,  1999,  Public  Law  105-277,  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any  rule 
that  may  affect  family  well-being. 
Today’s  determination  will  not  have  any 
impact  on  the  autonomy  or  integrity  of 
the  family  as  an  institution. 

Accordingly,  DOE  has  concluded  that  it 
is  not  necessary  to  prepare  a  Family 
Policymaking  Assessment. 

I.  Review  of  Treasury  and  General 
Government  Appropriations  Act,  2001 

The  Treasury  and  General 
Government  Appropriations  Act,  2001 
(44  U.S.C.  3516  note)  provides  for 
agencies  to  review  most  disseminations 
of  information  to  the  public  under 
guidelines  established  by  each  agency 
pursuant  to  general  guidelines  issued  by 
OMB.  OMB’s  guidelines  were  published 
at  67  FR  8452  (February  22,  2002),  and 
DOE’s  guidelines  were  published  at  67 
FR  62446  (October  7,  2002).  DOE  has 
reviewed  today’s  final  determination 
under  the  OMB  and  DOE  guidelines, 
and  has  concluded  that  it  is  consistent 
with  applicable  policies  in  those 
guidelines. 

/.  Review  Under  Executive  Order  13211 

Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy,  Supply, 
Distribution,  or  Use,  66  FR  28355  (May 
22,  2001)  requires  preparation  and 
submission  to  OMB  of  a  Statement  of 
Energy  Effects  for  significant  regulatory 
actions  under  Executive  Order  12866 
that  are  likely  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  A 
determination  that  a  private  and  local 
government  fleet  AFV  acquisition 
program  is  not  “necessary”  under  EPAct 
1992  section  507(e)  does  not  require 
private  and  local  government  fleets, 
suppliers  of  energy,  or  distributors  of 
energy  to  do  or  to  refrain  from  doing 
anything.  Thus,  although  today’s 
determination  is  a  significant  regulatory 
action,  the  determination  will  not  have 
a  significant  adverse  impact  on  the 
supply,  distribution,  or  use  of  energy. 

K.  Review  Under  Executive  Order  13432 

Executive  Order  13432,  Cooperation 
Among  Agencies  in  Protecting  the 
Environment  With  Respect  to 
Greenhouse  Gas  Emissions  from  Motor 
Vehicles,  Nonroad  Vehicles,  and 
Nonroad  Engines,  72  FR  27717  (May  16, 
2007)  requires  DOE  to  work  with  DOT 
and  EPA  when  conducting  rulemakings 
that  could  be  considered  to  affect 
emissions.  In  particular,  this  Executive 
Order  requires  that  “the  head  of  an 
agency  undertaking  a  regulatory  action 
that  can  reasonably  be  expected  to 


directly  regulate  emissions,  or  to 
substantially  and  predictably  affect 
emissions,  of  greenhouse  gases  from 
motor  vehicles,  nonroad  vehicles, 
nonroad  engines,  or  the  use  of  motor 
vehicle  fuels,  including  alternative 
fuels,  shall”  conduct  the  rulemaking 
jointly  with  other  agencies,  to  the  extent 
permitted  by  law;  consider,  as 
appropriate,  laws,  information,  and 
recommendations  of  the  other  agencies; 
exercise  the  agency’s  authority 
effectively;  and  obtain  concurrence  or 
other  views  by  the  other  agencies 
throughout  the  rulemaking  process.  In 
meeting  this  requirement,  the 
Department  consulted  with  both  DOT 
and  EPA  during  development  of  the 
proposed  determination.  The  analysis 
reviewed  by  the  DOT  and  EPA  is 
essentially  the  same  as  that  presented  in 
the  final  determination. 

VIII.  Approval  by  the  Office  of  the 
Secretary 

The  issuance  of  the  Private  and  Local 
Government  Fleet  Determination  has 
been  approved  by  the  Office  of  the 
Secretary. 

Issued  in  Washington,  DC,  on  March  6, 
2008. 

Alexander  A.  Karsner 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

[FR  Doc.  E 8— 5143  Filed  3-13-08;  8:45  am] 

BILLING  CODE  6450-01 -P 


FEDERAL  TRADE  COMMISSION 

16CFR  Part  453 

Regulatory  Review  of  the  Trade 
Regulation  Rule  on  Funeral  Industry 
Practices 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Confirmation  of  rule. 

SUMMARY:  The  Federal  Trade 
Commission  (the  “Commission”  or  the 
“FTC”)  has  completed  its  regulatory 
review  of  the  Trade  Regulation  Rule  on 
Funeral  Industry  Practices  (“the  Funeral 
Rule”  or  “the  Rule”).  The  Rule  sets  forth 
preventive  requirements  in  the  form  of 
price  and  information  disclosures  to 
ensure  funeral  providers  avoid  engaging 
in  acts  or  practices  the  Commission  has 
identified  as  unfair  or  deceptive  acts  or 
practices.  Pursuant  to  the  review,  the 
Commission  concludes  that  the  Rule  in 
its  current  form  continues  to  be  valuable 
to  consumers,  and  the  benefits  of  the 
Rule  outweigh  the  costs.  Because  of 
insufficient  support  ip  the  record,  the 
Commission  declines  to  propose 
amendments  that  some  commenters 
advocated,  namely  to:  expand  the  scope 
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of  the  Rule;  eliminate  the  basic  services 
fee  of  the  funeral  director;  allow  funeral 
providers  to  charge  casket  handling  fees; 
prohibit  discount  funeral  packages; 
require  additional  price  and  information 
disclosures  on  the  various  disclosure 
documents;  and  adopt  additional 
regulations  focused  on  contracts  for 
funeral  arrangements  made  on  a  pre¬ 
need  basis.  However,  to  further  the 
Commission’s  understanding  of  this 
evolving  industry,  the  Commission  will 
continue  to  accept  written  comment  and 
data,  as  described  below. 

ADDRESSES:  Written  comments  should 
refer  to  “Matter  Number  P984407 — 
Funeral  Rule  - 16  CFR  Part  453”  to 
facilitate  the  organization  of  comments. 
A  comment  filed  in  paper  form  should 
include  this  reference  both  in  the  text 
and  on  the  envelope,  and  should  be 
mailed  or  delivered,  with  two  complete 
copies,  to  the  following  address:  Federal 
Trade  Commission,  Office  of  the 
Secretary,  Room  H-135  (Annex  K),  600 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20580.  The  FTC  is  requesting  that 
any  comment  filed  in  paper  form  be  sent 
by  courier  or  overnight  service,  if 
possible,  because  U.S.  postal  mail  in  the 
Washington  area  and  at  the  Commission 
is  subject  to  delay  due  to  heightened 
security  precautions.  Comments 
containing  confidential  material, 
however,  must  be  filed  in  paper  form, 
must  be  clearly  labeled  “Confidential,” 
and  must  comply  with  Commission 
Rule  4.9(c),  which  requires  that  the 
comment  be  accompanied  by  an  explicit 
request  for  confidential  treatment, 
including  the  factual  and  legal  basis  for 
the  request,  and  must  identify  the 
specific  portions  of  the  comment  to  be 
withheld  from  the  public  record.  The 
request  will  be  granted  or  denied  by  the 
Commission’s  General  Counsel, 
consistent  with  applicable  law  and  the 
public  interest.  See  Commission  Rule 
4.9(c),  16  CFR  4.9(c). 

Comments  filed  in  electronic  form 
should  be  submitted  by  visiting  the  Web 
site  at  https:// 

secure.commentworks.com/FTC/ 
funeralrule  and  following  the 
instructions  on  the  web-based  form.  To 
ensure  that  the  Commission  considers 
an  electronic  comment,  you  must  file  it 
on  the  web-based  form  at  the  https:// 
secure.commentworks.com/FTC/ 
funeralrule  Web  site. 

If  this  notice  appears  at  http:// 
www.regulations.gov,  you  may  also  file 
an  electronic  comment  through  that 
Web  site.  The  Commission  will  consider 
all  comments  that  regulations.gov 
forwards  to  it. 

The  FTC  Act  and  other  laws  the 
Commission  administers  permit  the 


collection  of  public  comments  to 
consider  and  use  in  this  proceeding  as 
appropriate.  The  Commission  will 
consider  all  timely  and  responsive 
public  comments  that  it  receives, 
whether  filed  in  paper  or  electronic 
form.  Comments  received  will  be 
available  to  the  public  on  the  FTC  Web 
site,  to  the  extent  practicable,  at  http:// 
www.ftc.gov.  As  a  matter  of  discretion, 
the  FTC  makes  every  effort  to  remove 
home  contact  information  for 
individuals  from  public  comments  it 
receives  before  placing  those  comments 
on  the  FTC  Web  site.  More  information, 
including  routine  uses  permitted  by  the 
Privacy  Act,  may  be  found  in  the  FTC’s 
privacy  policy,  at  http://www.ftc.gov/ 
ftc/Pri  vacy.  h  tm. 

DATES:  This  action  is  effective  as  of 
March  14,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Monica  Vaca,  202-326-2245  or  Craig 
Tregillus,  202-326-2970,  Division  of 
Marketing  Practices,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  Washington,  DC  20580. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Commission,  as  part  of  its 
oversight  responsibilities,  reviews  its 
rules  and  guides  periodically  to  seek 
information  about  their  costs  and 
benefits  and  their  regulatory  and 
economic  impact.  The  information 
obtained  assists  the  Commission  in 
identifying  rules  and  guides  that 
warrant  modification  or  rescission. 
Where  appropriate,  as  in  this  review, 
the  Commission  combines  such  periodic 
general  reviews  with  reviews  seeking 
information  on  specific  questions  about 
an  industry. 

II.  Background 

The  Funeral  Rule  was  issued  pursuant 
to  the  Commission’s  authority  under 
Sections  5  and  18  of  the  Federal  Trade 
Commission  Act  to  proscribe  deceptive 
unfair  acts  or  practices.1  The 
Commission  adopted  the  Funeral  Rule 
on  September  24,  1982,  and  it  became 
fully  effective  on  April  30,  1984. 2  The 
essential  purposes  of  the  Funeral  Rule 


1  Section  5(a)  of  the  Federal  Trade  Commission 
Act,  15  U.S.C.  45(a),  prohibits  "unfair  or  deceptive 
acts  or  practices  in  or  affecting  commerce.”  Section 
18  of  the  FTC  Act,  15  U.S.C.  57a  et  seq.,  and  the 
provisions  of  Part  1,  Subpart  B  of  the  Commission’s 
Rules  of  Practice,  16  CFR  1.7,  and  5  U.S.C.  551  et 
seq.  permit  the  Commission  to  promulgate,  modify, 
and  repeal  trade  regulation  rules  that  define  with 
specificity  acts  or  practices  that  are  unfair  or 
deceptive  in  or  affecting  commerce  within  the 
meaning  of  Section  5(a). 

2  The  Rule  had  two  effective  dates.  Certain 
portions  became  effective  on  January  1, 1984  and 
others  on  April  30,  1984.  48  FR  45537,  45538  (Oct. 
6,  1983);  49  FR  564  (Jan.  5,  1984). 


are  to  ensure  that  consumers  receive 
information  necessary  to  make  informed 
purchasing  decisions,  and  to  lower 
existing  barriers  to  price  competition  in 
the  market  for  funeral  goods  and 
services.3  Subsequently,  the  FTC 
amended  the  Funeral  Rule.4  The 
Commission  published  the  amended 
Funeral  Rule  on  January  11, 1994, 5  and 
the  amendments  to  the  Rule  took  effect 
July  19,  1994.  The  Third  Circuit 
subsequently  affirmed  the  amended 
Rule  following  a  challenge  by  funeral 
industry  groups.  Pennsylvania  Funeral 
Directors  Ass’n,  Inc.  v.  FTC,  41  F.3d  81, 
83  (3d  Cir.  1994). 

The  current  Rule  specifies  that  it  is  an 
unfair  or  deceptive  act  or  practice  for  a 
funeral  provider  to:  (1)  fail  to  furnish 
consumers  with  accurate  price 
information  disclosing  the  costs  of  each 
funeral  good  or  service  used  in 
connection  with  the  disposition  of  dead 
bodies;  (2)  require  consumers  to 
purchase  a  casket  for  direct  cremations; 
(3)  condition  the  provision  of  any 
funeral  good  or  service  upon  the 
purchase  of  any  other  funeral  good  or 
service;  or  (4)  embalm  the  deceased  for 
a  fee  without  authorization.  The  Rule 
also  specifies  that  it  is  a  deceptive  act 
or  practice  for  funeral  providers  to 
misrepresent  the  legal  or  local  cemetery 
requirements  for:  (1)  embalming;  (2) 
caskets  in  direct  cremations;  (3)  outer 
burial  containers;  or  (4)  purchase  of  any 
other  funeral  good  or  service.  The  Rule 
also  prohibits  misrepresentations  that 
so-called  “cash  advance”  items  are 
provided  to  the  consumer  at  the  same 
price  as  that  paid  by  the  funeral 
provider,  when  such  is  not  the  case,  or 
that  any  funeral  goods  or  services  will 
delay  the  natural  decomposition  of 
human  remains  for  a  long-term  or 
indefinite  time.  The  Rule  sets  forth 
preventive  requirements  in  the  form  of 
price  and  information  disclosures  to 
ensure  funeral  providers  do  not  engage 
in  the  unfair  or  deceptive  acts  or 
practices  described  above. 

On  May  5,  1999,  the  Commission 
published  a  request  for  comment  on  the 
Rule,  64  FR  24250  (“FR  Notice”),  as  part 
of  its  continuing  review  of  its  trade 
regulation  rules  to  determine  their 
current  effectiveness  and  impact.  The 
FR  Notice  sought  comment  on  standard 
regulatory  review  questions,  such  as 
what  are  the  costs  and  benefits  of  the 


3  Funeral  Rule  Statement  of  Basis  and  Purpose 
(“SBP '),  47  FR  42260  (Sept.  24,  1982). 

4  Amended  Rule,  Advanced  Notice  of  Proposed 
Rulemaking.  52  FR  46706  (Dec.  9,  1987).  The  Rule 
was  amended  as  a  result  of  a  regulatory  review  and 
amendment  proceeding. 

5  Amended  Funeral  Rule  Statement  of  Basis  and 
Purpose  (“Amended  Rule  SBP")  59  FR  1592  (Jan. 
11,  1994). 
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Rule,  what  changes  in  the  Rule  would 
increase  the  Rule’s  benefits  to 
consumers,  how  those  changes  would 
affect  compliance  costs,  and  what 
changes  in  the  marketplace  and  new 
technologies6  may  affect  the  Rule. 

The  FR  Notice  also  sought  comment 
on  several  specific  issues,  including 
whether  the  Commission  should  amend 
the  Rule  by:  (1)  expanding  the  Rule’s 
scope  to  include  cemeteries, 
crematories,  and  third — party  sellers  of 
caskets,  monuments,  or  other  goods;  (2) 
changing  or  eliminating  the  provision 
that  allows  funeral  providers  to  charge 
a  single  non-declinable  fee;  (3) 
clarifying  the  “casket  handling  fee” 
prohibition;  (4)  revising  the  General 
Price  List  requirements;  or  (5) 
specifically  addressing  issues  relating  to 
pre-need  sales  of  funeral  goods  and 
services.  The  FR  Notice  elicited  153 
written  comments.7 

In  addition  to  soliciting  written 
comment  on  these  issues,  Commission 
staff  held  a  public  workshop  on  the  Rule 
on  November  18,  1999.  Participants 
representing  24  different  organizations 
discussed,  in  a  roundtable  format, 
whether  there  is  a  continuing  need  for 
the  Rule,  and,  if  so,  how  the 
Commission  could  improve  the  Rule.8 
Additionally,  13  individuals  made 
statements,  often  relating  their  own 
personal  experiences  and  beliefs,  for  the 
public  record.9 

III.  Standard  for  Retaining,  Amending, 
or  Repealing  a  Rule 

There  is  a  presumption  that  the 
existing  rule  should  be  retained.10 
Indeed,  a  decision  to  retain  any  portion 


6  By  and  large,  the  comments  did  not  address 
how  new  technologies  impact  the  industry  and 
whether  the  Rule  should  be  amended  to  reflect  such 
changes. 

7  The  commenters  included  funeral  directors, 
cemetery  representatives,  third-party  sellers, 
monument  dealers,  consumers,  consumer 
organizations,  memorial  societies,  trade 
associations,  and  regulators.  The  comments  are 
cited  as  “(name  of  commenter],  Comment 

[designated  number!,  at _ For  a  complete  list  of 

the  commenters,  and  the  abbreviations  used  to 
identify  each  commenter,  see  Appendix  1 .  All 
comments  are  on  the  public  record  and  are 
available  for  public  inspection.  The  comments,  and 
some  of  the  attachments,  are  also  available  in 
electronic  form  at  the  Commission’s  Internet  web 
site.  See  http://www.ftc.gov/bcp/mlemaking/ 
funeral/comments/index.html. 

8  The  transcript  of  the  workshop  is  cited  as 

“[name  of  commenter],  TR  at _ For  a  complete 

list  of  panelists,  and  the  abbreviations  used  to 
identify  each  panelist  at  the  workshop,  see 
Appendix  2.  Transcripts  of  the  workshop 
conference  are  on  the  public  record  and  are 
available  for  public  inspection. 

9  For  a  list  of  individuals  who  made  statements 
for  the  public  record  at  the  end  of  the  workshop, 
see  Appendix  3. 

10  See  Motor  Vehicle  Mfrs.  Ass'n  v.  State  Farm 

Mut.  Auto.  Ins.  Co.,  463  U.S.  29,  41-42  (1983). 


of  the  current  Rule  may  be  based  upon 
evidence  gathered  during  the  original 
rulemaking  and  the  Commission’s 
subsequent  enforcement  experience,  as 
well  as  evidence  adduced  during  the 
current  rulemaking.11  As  for  changes  to 
a  rule,  Section  18(d)(2)(B)  of  the  FTC 
Act,  15  U.S.C.  57a(d)(2)(B),  states  that 
“[a]  substantive  amendment  to,  or 
repeal  of,  a  rule  promulgated  under 
subsection  (a)(1)(B)  shall  be  prescribed, 
and  subject  to  judicial  review,  in  the 
same  manner  as  a  rule  prescribed  under 
such  subsection.”  Thus,  the  standard  for 
amending  or  repealing  a  section  18  rule 
is  identical  to  that  for  any  rule 
prescribed  pursuant  to  section  18. 

When  deciding  whether  to 
promulgate  or  amend  a  rule,  the 
Commission  engages  in  a  multi-step 
inquiry.  Initially,  the  Commission 
requires  evidence  that  an  existing  act  or 
practice  is  legally  unfair  or  deceptive. 
The  Commission  then  requires 
affirmative  answers,  based  upon  the 
preponderance  of  reliable  evidence,  to 
the  following  four  questions: 

(1)  Is  the  act  or  practice  prevalent?12 

(2)  Does  a  significant  harm  exist? 

(3)  Would  the  rule  provisions  under 
consideration  reduce  that  harm?  and 

(4)  Will  the  benefits  of  the  rule  exceed 
its  costs? 

See  Credit  Practices  Rule,  49  FR  7740, 
7742  (Mar.  1,  1984). 13  Because  of  the 
“potentially  pervasive  and  deep  effect” 
of  FTC  Rules,  American  Optometric 
Ass’n  v.  FTC,  626  F.2d  896,  905  (D.C. 
Cir.  1980),  the  Commission  carefully 
scrutinizes  the  record  evidence  to 
determine  whether  the  record  is  reliable 
and  provides  sufficient  support  for 
undertaking  an  industry-wide 
rulemaking. 

To  analyze  whether  the  Rule  should 
be  amended,  repealed,  or  retained,  the 
Commission  has  evaluated  a  number  of 
factors,  including  the  relative  costs  and 
benefits  of  the  Rule,  industry 
compliance,  the  effect  on  competition 


11  Amended  Rule  SBP,  59  FR  at  1596. 

12  Indeed,  the  Commission  may  not  issue  a  notice 
of  proposed  rulemaking  unless  it  has  “reason  to 
believe  that  the  unfair  or  deceptive  acts  or  practices 
which  are  the  subject  of  the  proposed  rulemaking 
are  prevalent.”  15  U.S.C.  57a(b)(3).  The 
Commission  may  find  prevalence  where  available 
information  “indicates  a  widespread  pattern  of 
unfair  or  deceptive  acts  or  practices.”  Id.  at 
57a(b)(3)(B).  The  finding  of  prevalence  will  vary 
depending  on  the  circumstances  of  each 
rulemaking.  See  Pennsylvania  Funeral  Directors 
Ass’n,  41  F.3d  at  86-87.  Herein,  “widespread”  is 
used  interchangeably  with  “prevalent.” 

13  See  also  15  U.S.C.  Section  57a(d)(l)(A) — (C) 
(requiring  in  the  Statement  of  Basis  and  Purpose 
accompanying  the  rule  a  statement  as  to  prevalence, 
the  manner  in  which  the  acts  or  practices  are  unfair 
or  deceptive,  and  the  economic  effect  of  the  rule). 
See  also  Federal  Trade  Commission  Organization, 
Procedures  and  Rules  of  Practice,  16  C.F.R.  1.14(a) 
(i) — (iv). 


and  consumer  choice,  and  the  adequacy 
of  case-by-case  law  enforcement  under 
sections  5  and  13(b)  of  the  FTC  Act  to 
address  existing  problems  that  fall 
outside  the  Rule’s  scope.  The  record 
evidence  from  this  review,  as  well  as  the 
record  established  in  the  two  prior 
rulemakings,  indicate  that  the  current 
rule  is  adequately  addressing  the 
practices  that  the  Commission  found  to 
be  deceptive  or  unfair.  Furthermore,  the 
record  here  does  not  support  proposals 
to  repeal  any  portion  of  the  Rule. 

As  to  amending  the  Rule,  the 
Commission  has  considered  a  number  of 
factors.  In  order  to  justify  embarking  on 
a  proceeding  as  time  and  resource 
intensive  as  a  rule  amendment 
proceeding  under  section  18,  the 
Commission  must  assess  the  likelihood 
that  the  evidence  in  the  regulatory 
review  record,  if  developed  further,  will 
ultimately  meet  the  rigorous  standard 
articulated  above.  The  Commission’s 
assessment  is  that  the  regulatory  review 
record  amassed  here  is  insufficient  to 
justify  initiating  a  rule  amendment 
proceeding.  The  record  here  does  not 
suggest  that,  were  the  Commission  to 
initiate  a  proceeding  to  adopt  specific 
amendments  that  various  commenters 
have  recommended,  such  a  proceeding 
would  likely  develop  evidence  that 
could  meet  the  applicable  legal  standard 
for  amending  a  rule.  As  to  the  six 
changes  to  the  Rule  that  some 
commenters  advocated:  (1)  The  Rule 
cannot  be  expanded  to  cover  the 
substantial  portion  of  cemeteries  that 
are  not-for-profit  entities  outside  the 
jurisdiction  of  the  FTC  Act,  and  there  is 
insufficient  evidence  that  commercial 
cemeteries,  crematories,  and  third-party 
sellers  of  funeral  goods  are  engaged  in 
widespread  unfair  or  deceptive  acts  or 
practices;  (2)  The  provision  allowing 
funeral  providers  to  charge  a  single  non- 
declinable  fee  should  be  retained 
because  it  is  fair  to  allow  charges  for  the 
use  of  a  funeral  provider’s  services  and 
facilities;  (3)  Casket  handling  fees  tend 
to  undermine  the  purpose  of  the  Rule 
and  should  continue  to  be  disallowed; 

(4)  There  is  insufficient  evidence  that 
discount  funeral  packages,  offered  in 
addition  to  itemized  services,  cause 
injury  to  consumers;  (5)  There  is 
insufficient  evidence  that  adding 
disclosure  requirements  to  those  already 
included  in  the  Rule  is  necessary  to 
remedy  any  unfair  practices,  and 
indeed,  additional  disclosures  could 
obscure  essential  information;  and  (6) 
There  is  insufficient  evidence  of 
widespread  unfair  or  deceptive 
practices  in  the  sale  of  pre-need  funeral 
arrangements,  and  such  contracts  are 
already  regulated  by  various  state  laws. 
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Therefore,  the  Commission  has 
determined  not  to  initiate  a  rule 
amendment  proceeding  at  this  lime. 

IV.  Regulatory  Review  Comments  and 
Analysis 

A.  The  Record  Supports  Retaining  the 
Rule 

The  comments  almost  unanimously 
expressed  continuing  support  for  the 
Rule,  with  most  comments  indicating 
that  the  Rule’s  benefits  outweigh  the 
costs  imposed  on  funeral  providers.14 
The  record  also  indicates  that  a  number 
of  new  entrants  to  the  market,  primarily 
in  the  area  of  casket  sales,  have  brought 
about  increased  competition.15  The  Rule 
further  benefits  consumers  by  increasing 
their  awareness  of  prices  and  options  as 
factors  to  consider  in  making  funeral 
purchase  decisions.  Comments 
indicated  that  the  Rule  promotes 
comparison  shopping  and  ultimately 
may  bring  about  increased 
competition.16  Consumers  can  choose  to 
select  fewer  or  lower-cost  funeral  goods 
or  services  and  to  purchase  caskets  from 
a  third-party  seller.17  Indeed,  the 
American  Association  of  Retired 
Persons  (“AARP”)  stated  that  survey 
results  from  1988  and  1999  suggested  an 
increased  trend  in  consumer  shopping 
for  funeral  goods  and  services.18  Other 
comments  also  suggested  that  requiring 
pre-sale  disclosure  of  certain  important 
information  is  helpful  in  preventing 
fraud.19 

Furthermore,  comments  generally 
reflected  the  view  that  pre-sale 
disclosure  is  a  cost-effective  way  to 
disseminate  to  consumers  material 
information  that  might  otherwise  be 
unavailable.  Some  comments 
specifically  stated  that  the  Rule  brought 
about  an  organized  pricing  structure  for 
funeral  goods  and  services  by 


14  See,  e.g.,  St.  George,  Comment  2,  at  3;  Apalm, 
Comment  A-16,  at  1;  Bean,  Comment  24,  at  1; 
Catlett,  Comment  35,  at  1;  Porter,  Comment  59,  at 
1;  NFDA,  Comment  A-56,  at  1,  4;  Swim,  Comment 
A-61,  at  1,  3-4;  FAMSA,  Comment  A- 76,  at  4; 
NACAA,  Comment  A-87,  at  1.  But  see  Sellers, 
Comment  32,  at  1  (stating  that  rule  has  increased 
costs);  DIG,  Comment  54,  at  1;  Caudle,  Comment  A- 
71,  at  1;  IFDA,  Comment  A-34,  at  1  (“Rule  has 
served  its  purpose  and  could  readily  be  made 
optional.”). 

15  FCSC,  Comment  55,  at  3  (stating  that  in 
Colorado,  more  independent  casket  sellers  compete 
with  funeral  homes  and  a  “considerable”  number 
of  new  small  independent  providers).  See  also  infra 
note  32. 

16  See,  e.g.,  Newcomer,  Comment  44,  at  2;  P 
Graham,  Comment  49,  at  1;  Collier,  Comment  A-66, 
at  2  &  Attachments  (consumer  surveys);  FAMSA, 
Comment  A-76,  at  4,  7;  Bean,  Comment  24,  at  1. 

17  See,  e.g.,  Newcomer,  Comment  44,  at  2;  BABG, 
Comment  A-13  at  1;  Collier,  Comment  A-66,  at  2  & 
Attachments. 

18  AARP,  Comment  A-55,  at  4-5. 

19  See,  e.g..  Wells,  Comment  31,  at  1;  AARP, 
Comment  A-55,  at  4;  NFDA,  Comment  A-56,  at  5. 


unbundling  prices.20  For  example, 
whereas  funeral  providers  used  to  set 
prices  in  bundled  packages,  the  General 
Price  List  (“GPL”)  now  requires 
itemization  of  charges  for  goods  and 
services  separately  so  that  consumers 
can  make  informed  decisions  about 
which  goods  and  services  they  wish  to 
purchase.  Because  the  Rule  requires 
providers  to  show  the  GPL  to 
consumers,  consumers  can  compare 
prices  as  they  search  for  their  chosen 
goods  and  services.21 

On  the  basis  of  the  commentary 
received,  the  Commission  has 
determined  that  the  Rule  continues  to 
serve  its  intended  purposes.  As  noted 
above,  there  is  a  presumption  in  favor 
of  retaining  the  Rule  because:  “A 
‘settled  course  of  behavior  embodies  the 
agency’s  informed  judgment  that,  by 
pursuing  that  course,  it  will  carry  out 
the  policies  committed  to  it  by 
Congress.  There  is,  then,  at  least  a 
presumption  that  those  policies  will  be 
carried  out  best  if  the  settled  rule  is  . 
adhered  to.’  ”  See  Motor  Vehicle  Mfrs. 
Ass’n  v.  State  Farm  Mut.  Auto.  Ins.  Co., 
463  U.S.  29,  41-42  (1983)  (internal 
citation  omitted).  Indeed,  the  standards 
and  procedures  required  for  a  de  novo 
rulemaking  or  a  proposed  amendment 
or  repeal  of  a  portion  of  a  rule  do  not 
apply  to  decisions  to  retain  the  Rule.22 
To  the  contrary,  the  Commission’s 
decision  may  be  based  on  evidence 
gathered  during  the  previous 
rulemaking  proceedings  and  the 
Commission’s  subsequent  enforcement 
experience.23 

In  this  regard,  the  Commission  finds 
that  the  evidence  in  the  current  record 
echoes  the  evidence  cited  in  support  of 
the  Rule  in  1994.  For  example,  in  1994, 
the  evidence  showed  that  the  Rule, 
particularly  the  availability  of  the  price 
disclosure  provisions  on  the  GPL,  had 
increased  “price  consciousness”  in  the 
industry  and  among  consumers.24  The 
Commission  concluded  that  the  Rule’s 
unbundling  and  price  disclosure 
provisions  on  the  GPL  encouraged 
competition  by  allowing  third-party 
casket  sellers  and  low-cost  funeral 
homes' to  enter  the  market.25  Further, 
the  Commission  found  that  increased 
price  competition  emerged,  and  that 
consumers  additionally  benefited  from 


20  See,  e.g.,  P.  Graham,  Comment  49,  at  1;  Neel, 
Comment  A-14,  at  6;  NFDA,  Comment  A-56,  at  10. 

21  NFDA,  Comment  A-56,  at  4. 

22  Amended  Rule  SBP,  59  FR  at  1560  (rejecting 
the  contention  that  a  decision  to  retain  the  Funeral 
Rule  must  be  supported  by  “a  new  administrative 
record  compiled  afresh”). 

13  Id. 

24  Id.  at  1599. 

25  Id. 


the  ability  to  reject  items  they  did  not 
wish  to  purchase. 

Also  relevant  is  the  Commission’s 
experience  with  the  funeral  industry. 
The  AARP  presented  a  1999  survey 
indicating  that  numerous  funeral 
providers  still  were  failing  to  provide 
GPLs,  casket  price  lists,  and  the 
Statement  of  Funeral  Goods  and 
Services  Selected  (an  itemized  list  of 
goods  and  services  the  consumer 
purchased).26  The  Commission’s  own 
enforcement  efforts  between  1996  and 
2007  indicate  a  more  optimistic  picture 
of  industry  compliance,  perhaps 
indicating  an  increase  in  compliance 
rates.  Since  1996,  the  Commission  has 
surveyed  the  compliance  of  2,059 
funeral  homes  in  33  states  and  has 
referred  286  funeral  homes  to  the 
Funeral  Rule  Offenders  Program  for 
certain  Rule  violations,  particularly 
failing  to  provide  GPLs.27  The  small  but 
nevertheless  significant  amount  of  non- 
compliance  uncovered  during  the 
Commission’s  enforcement  work 
suggests  that  the  Commission  must 
remain  vigilant  to  ensure  that 
consumers  get  the  benefit  of  the  Rule’s 
price  disclosure  provisions.  In  sum,  the 
Rule  continues  to  be  necessary  and 
continues  to  advance  the  goals 
articulated  in  the  previous  rulemaking 
record  and  the  Commission’s 
enforcement  experience. 

B.  The  Record  Does  Not  Support 
Amending  the  Rule 

Numerous  comments  suggested 
proposed  revisions  to  the  Rule,  some  to 
increase  consumer  protections,  others  to 
relax  requirements  of  the  Rule. 

However,  the  rule  review  record  does 
not  suggest  that  a  rule  amendment 
proceeding  would  likely  yield  evidence 
of  prevalent  unfair  or  deceptive 
practices  necessary  as  a  basis  to  amend 
the  Rule.  Furthermore,  it  is  questionable 
that  the  proposed  revisions  to  the  Rule 
would  remedy  the  alleged  injury. 

1.  The  Record  Does  Not  Support 
Expanding  the  Scope  of  the  Rule 

Some  comments  suggested  expanding 
the  Rule  to  cover  crematories,  third- 
party  sellers  of  funeral  goods,  and 
cemeteries.  When  the  Rule  was  initially 
adopted,  the  Commission  stated  that 
funeral  director  practices  were  the  focus 


26  AARP,  Comment  A-55,  at  3  (surveying 
consumers  who  had  arranged  funerals). 

27  See  http://www.ftc.gov/opa/2007/12/ 
funeral.shtm  The  Commission  has  also  been  active 
in  preventing  anti-competitive  practices.  In  March 
of  2007,  Missouri  funeral  regulators  settled  antitrust 
charges  by  the  FTC  affirming  that  they  will  not 
prohibit  or  discourage  the  sale  or  rental  of  caskets, 
services,  or  other  funeral  merchandise  by  persons 
not  licensed  as  funeral  directors.  See  http:// 
www.ftc.gov/opa/2007/03/missouriboard.shtm. 
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of  the  rule-making  proceeding,  and  thus, 
the  Rule  applies  to  persons  who  sell 
funeral  goods  and  services.28  The 
Commission  considered  expanding  the 
definition  of  funeral  provider  in  the  rule 
review  that  culminated  in  the  1994 
amended  Rule.29  At  that  time,  several 
commenters  proposed  changing  the 
Rule  to  cover  entities  selling  funeral 
goods  or  services.  However,  the  record 
evidence  did  not  establish  that  these 
sellers,  particularly  cemeteries  and 
crematories,  engaged  in  the  types  of 
abuses  addressed  by  the  Rule  (e.g.,  lack 
of  price  disclosure,  forced  bundling  of 
goods  and  services,  and 
misrepresentations  of  funeral  goods  and 
services).30  Moreover,  at  that  time,  non- 
traditional  sellers,  particularly  third- 
party  casket  sellers,  had  just  recently 
begun  to  enter  the  market  for  funeral 
goods,  and  the  record  lacked  evidence 
of  these  sellers  engaging  in  unfair  or 
deceptive  acts  or  practices.  Therefore, 
the  Commission  determined  not  to 
expand  coverage  to  other  segments  of 
the  funeral  industry.31 

Since  the  prior  regulatory  review,  the 
Commission  has  observed  an  increase  in 
competition  in  the  sale  of  funeral  goods 
and  services.32  Traditional  entities  in 


28  Statement  of  Basis  and  Purpose  (of  the  Rule), 

47  Fed.  Reg.  42260,  42261-42262,  42285  (1982). 
Indeed,  the  FTC  Improvements  Act  of  1980 
prohibited  the  Commission  from  expending  funds 
during  fiscal  years  1980-82  to  promulgate  a  rule 
that,  inter  alia,  applied  to  persons  that  sold  funeral 
goods  or  funeral  services.  Pub.  L.  96-252,  94  Stat. 

374  (codified  as  amended  in  scattered  sections  of 
15  U.S.C.). 

29  A  Final  Staff  Report  describing  the  evidence 
was  prepared  by  staff  in  the  Bureau  of  Consumer 
Protection  in  1990.  See  Final  Staff  Report  to  the 
Federal  Trade  Commission  and  Proposed  Amended 
Rule  (“1990  Staff  Report")  at  109-20. 

30  Id. 

31  Id. 

32  See  generally,  Valerie  Kellogg,  Who  Says  This 
is  a  Dying  Business?,  Long  Island  Voice,  Mar.  31, 
1999,  at  6;  Liz  )ohnson,  The  Retail  Way  to  Go: 

Casket  Sellers  Latest  Factor  in  Death  Care  Industry, 
Asbury  Park  Press  (Neptune,  NJ),  June  5, 1998,  at 
B8;  Greg  Hardesty,  Cremation,  Casket  Stores  are 
Options  for  Those  Trying  to  Cut  Funeral  Costs, 
Buffalo  News,  Nov.  10, 1997,  at  2C. 

Recent  news  reports  suggest  that  increased 
competition  continues  to  flourish.  See  generally, 
Craig  Harris,  Funeral  Co-op  Offers  Lower  Cost  Than 
Traditional  Facilities,  The  Seattle  Post-Intelligencer, 
July  11,  2007;  Scott  Simonson,  Tusconan  Offers 
Alternative  to  Expensive  Caskets,  The  Associated 
Press  State  &  Local  Wire,  April  7,  2006;  Tom  Long, 
Casket  Sellers  Think  Outside  the  Box,  The  Boston 
Globe,  March  23,  2006,  at  1;  Eddie  North-Hager, 

The  Last  Discount  You  Will  Ever  Need,  Copley 
News  Service,  January  7,  2006;  Laguna  Niguel,  At 
Costco,  Bargains  for  the  Bereaved,  The  Washington 
Post,  December  18,  2005,  at  A23;  Tommy 
Fernandez,  Funeral  Homes  Dig  In;  Discounters  Pose 
Grave  New  Threat;  Putting  An  End  To  Cheap 
Burials,  Crain’s  New  York  Business,  October  17, 
2005,  at  3.  See  also  Melissa  Bean  Sterzick,  Casket 
Retailers  Provide  Cheaper  Options,  Dallas  Morning 
News,  Aug.  6,  2000,  at  4A;  Death  Goes  Discount 
with  Casket  Sales,  Associated  Press  State  &  Local 
Wire,  June  7,  2000;  Casket  Business  Breaks  Out  of 


the  death  care  industry  such  as 
cemeteries  and  monument  dealers  are 
now  selling  goods  outside  of  their 
traditional  product  line.33  Further, 
according  to  the  National  Casket 
Retailers  Association,  as  of  1999  there 
were  approximately  300  casket  stores  in 
existence.34 

Accordingly,  as  part  of  the  current 
Rule  review,  the  Commission’s  FR 
Notice  sought  comment  on  issues 
surrounding  non-traditional  sellers  of 
funeral  goods  and  services,  and  also 
asked  whether  the  Commission  should 
expand  the  definition  of  “funeral 
provider”  in  order  to  bring  such  entities 
within  the  scope  of  the  Rule’s 
coverage.35  These  issues  were  also 
explored  at  the  workshop  along  with 
questions  that  probed  whether  the 
requirements  should  be  the  same  or 
different  for  additional  entities  should 
the  Commission  decide  to  expand  the 
Rule’s  coverage.36 

a.  Cemeteries 

Traditionally,  the  Rule  has  not 
applied  to  cemeteries  because  while 
cemeteries  often  offer  funeral  goods  and 
a  funeral  ceremony,  as  a  general  matter, 
they  do  not  prepare  deceased  bodies  for 
burial  and  so  do  not  meet  the  definition 
of  “funeral  provider.”37  Even  cemeteries 
that  operate  as  “funeral  providers,” 
however,  may  be  exempt  from  the  Rule 
because  they  are  owned  by  non-profit 
entities,  such  as  religious  and  fraternal 
organizations.  Indeed,  according  to  a 
survey  presented  by  the  International 
Cemetery  and  Funeral  Association 
(“ICFA”),  some  states  including  New 
York,  New  Jersey,  Massachusetts, 
Wyoming,  Connecticut,  and  Maine 
prohibit  for-profit  cemeteries.38  Non- 


the  Box,  Patriot  Ledger  (Quincy,  MA),  June  2,  2000, 
at  25. 

33  AARP,  Comment  A-55,  at  10;  NSM,  Comment 
A-54,  at  6  (stating  that  cemeteries  now  sell  all  types 
of  funeral  merchandise).  See  also  Are  Consumers 
Getting  Fair  Funeral  Deals?,  Consumers’  Research 
Magazine,  May  1,  2000,  at  16. 

34  AARP,  Comment  A-55,  at  10  (citing  National 
Casket  Retailers  Association  Newsletter,  April 
1999).  See  also  B.  Brown,  Comment  A-75,  at  1 
(stating  there  are  approximately  500  third-party 
casket  retail  stores  throughout  the  United  States  and 
Canada). 

35  FR  Notice,  64  FR  at  24251,  24252-24253. 

36  See  generally,  TR  at  22-78. 

37  To  qualify  as  a  funeral  provider,  an  entity  must 
offer  funeral  goods  and  two  types  of  funeral 
services.  16  CFR  453. l(i).  The  two  types  of  funeral 
services  the  Rule  requires  are  those  used  to:  "(1) 
care  for  and  prepare  deceased  human  bodies  for 
burial,  cremation  or  other  final  disposition;  and  (2) 
arrange,  supervise  or  conduct  the  funeral  ceremony 
or  the  final  disposition  of  deceased  human  bodies.” 
16  CFR  453. l(j). 

38  See  ICFA,  Comment  A-38,  at  18  &  Ex.  13 
(presenting  a  survey  of  state  regulatory  boards).  See 
also  GAO  Report,  Death  Care  Industry,  Regulation 
Varies  Across  States  and  by  Industry  Segment 
(“GAO  Report”),  August  2003,  at  11-12  (New  York 


profit  entities  fall  outside  the  scope  of 
the  Federal  Trade  Commission  Act 
(“FTC  Act”)  and,  therefore,  outside  the 
scope  of  the  Rule.39  Because  the  FTC 
Act  excludes  non-profit  organizations 
from  the  Commission’s  jurisdiction, 
even  if  the  Commission  were  to  amend 
the  Rule’s  definition  of  a  “funeral 
provider”  in  a  manner  designed  to  bring 
cemeteries  within  the  scope  of  the  Rule, 
non-profit  cemeteries  would  remain 
outside  the  jurisdiction  of  the 
Commission  and  outside  the  scope  of 
the  Rule’s  coverage. 

Putting  aside  non-profit  entities,  an 
issue  remains  as  to  whether  the  Rule 
should  be  amended  to  cover  commercial 
cemeteries.  In  response  to  the 
Commission’s  FR  Notice,  nearly  all  of 
the  funeral  providers,  trade 
organizations  representing  funeral 
homes,  third-party  sellers  of  funeral  or 
burial  goods,  regulators,  and  consumers 
commenting  on  this  issue  advocated 
expansion  of  the  Rule  to  cover  cemetery 
practices.40  Many  of  these  commenters 
urged  the  Commission  to  “level  the 
playing  field”  because  some  cemeteries 
have  shifted  their  practice  “from  sellers 
of  burial  plots  to  one-stop,  full-service 
funeral  providers,  competing  against 
funeral  homes  for  sales  of  every 
conceivable  funeral  good,”  and  that 
“cemeteries  now  arrange  funerals  at  on¬ 
site  chapels,  or  graveside,  market 
cremation  services  directly  to  the  public 
from  their  on-site  crematories,  and  sell 
all  types  of  funeral  merchandise  ranging 
from  caskets  and  urns  to  vaults  and 
markers.”41 

Inasmuch  as  the  Rule  defines  “funeral 
providers,”  to  include  “any  person, 


requires  all  cemeteries  to  be  not-for-profit 
corporations);  Carpenter,  Comment  A-30,  at  1; 
Burke,  Comment  6,  at  1. 

39  The  FTC  Act  gives  the  Commission  authority 
over  “corporations,”  which  is  defined  as  “any 
company  .  .  .  which  is  organized  to  carry  on 
business  for  its  own  profit  or  that  of  its  members.” 
15  U.S.C.  44,  45(a)(2). 

40  AARP,  Comment  A-55,  at  15;  AIFDF,  Comment 
A-70,  at  2;  BAFS,  Comment  64,  at  1;  Infinity, 
Comment  A-23;  Bean,  Comment  24,  at  1;  C.  Brown, 
Comment  A-45,  at  1;  CMA,  Comment  A-40,  at  1;  EJ, 
Comment  A-79,  at  2,  4;  FAMSA,  Comment  A-76,  at 
17;  FD1292,  Comment  22,  at  1;  FMS  of  GKC,  A-52, 
at  9-10;  IFDA,  Comment  A-34  at  11;  IFDA  of  DC, 
Comment  57,  at  1;  I  OCR,  Comment  A-27;  FEA, 
Comment  A-10;  Hendrickson,  Comment  A-67,  at  1; 
Lamb,  Comment  A-68,  at  1;  MBNA,  Comment  A-57, 
at  3;  McCune,  Comment  A-32;  McQueen,  Comment 
27,  at  2;  Nelsen,  Comment  A-46;  NFDA,  Comment 
A-56,  at  56;  Mayor  Norquist,  Comment  A-60  at  1; 
NSM,  Comment  A-54,  at  2;  NYSMBA,  Comment  A- 
35;  Oswald,  Comment  51,  at  1;  Pinkerton,  Comment 
A-63,  at  3;  Richardson,  Comment  A-37  at  1;  Scott, 
Comment  47,  at  1;  Spear,  Comment  A-06  at  1;  St. 
George,  Comment  2,  at  3;  Vassar,  Comment  62,  at 

1;  Walmck,  Comment  A-42,  at  1. 

41  NSM,  Comment  A-54,  at  6-8  (citing  specific 
examples).  See  also  IFDA  of  DC,  Comment  57,  at 
1  (urging  the  Commission  to  “level  the  playing 
field”);  NJF&MA,  Comment  58;  AARP,  Comment  A- 
55,  at  15;  Pinkerton,  Comment  A-63,  at  3. 
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partnership  or  corporation  that  sells  or 
offers  to  sell  funeral  goods  and  funeral 
services  to  the  public,”  the  playing  field 
is  level.42  While  it  has  been  the 
traditional  province  of  funeral  homes  to 
operate  in  the  manner  described  by  the 
Rule,  the  Rule  is  broad  enough  to 
encompass  commercial  cemeteries, 
crematories,  or  other  businesses  that 
market  funeral  goods  and  both  types  of 
funeral  services  to  the  public.43 

Another  group  of  commenters 
asserted  that  cemeteries  engage  in  the 
“tying”  and  “bundling”  of  burial  goods 
and  funeral  services,  that  they  fail  to 
make  adequate  price  disclosures,  or  that 
they  engage  in  other  practices 
prohibited  by  the  Rule.  These  comments 
urged  the  expansion  of  the  Rule  to  cover 
cemeteries  by  changing  the  definition  of 
funeral  provider  to  anyone  who  sells  or 
offers  to  sell  “funeral  goods  or  funeral 
services  to  the  public.”  In  particular,  the 
comments  argued  that  a  number  of 
cemeteries  refuse  to  permit  consumers 
'to  purchase  monuments  and  grave 
markers  from  another  party,  refuse  to 
permit  the  installation  of  monuments 
and  grave  markers  by  third  parties,  or, 
alternatively,  charge  a  “handling”  fee 
for  monuments  and  grave  markers 
purchased  from  or  installed  by  third 
parties.44  Another  comment  further 
stated  that  some  cemeteries  require 
consumers  to  purchase  grave  liners,  urn 
vaults,  or  expensive  cremation 
containers.45  AARP’s  comment 
provided  statistics  indicating  that  29% 
of  consumers  it  surveyed  reported  that 
cemeteries  made  representations 
regarding  the  protective  or  preservation 
qualities  of  certain  burial  goods.46 
Another  comment  argued  that 
cemeteries  engage  in  unfair  practices  in 
the  sale  of  pre-need  arrangements.47 

Other  commenters  opposed  expansion 
of  the  Rule  to  cover  cemetery  practices, 
asserting  that  there  is  no  evidence  of 
widespread  abuse  in  the  cemetery 
industry.48  ICFA  accurately  observed 


42  16  CFR  453. l(i)  (emphasis  added).  Funeral 
goods  are  “the  goods  which  are  sold  or  offered  for 
sale  directly  to  the  public  for  use  in  connection 
with  funeral  services.”  16  CFR  453.1(h). 

43  See  supra  note  37. 

44  MBNA,  Comment  A-57,  at  6. 

45  NSM,  Comment  A-54,  at  16-18.  In  fact,  the  Rule 
acknowledges  that  some  cemeteries  require  outer 
burial  containers  so  that  the  grave  will  not  sink  in. 
See  16  CFR  453.3(c)(2). 

4<i  AARP,  Comment  A-55,  at  4.  The  same  AARP 
study  showed  that  even  those  covered  by  the  Rule 
apparently  continue  to  violate  it  by  making 
representations  about  the  preservative  value  of  a 
casket.  The  AARP  survey  reported  that  such 
representations  were  made  to  34%  of  surveyed 
consumers  who  had  viewed  a  casket. 

47  IFDA,  Comment  A- 34,  at  12 

48  Carpenter,  Comment  A-30,  at  1;  ICFA, 
Comment  A-38,  at  2;  Neel,  Comment  A-14,  at  3-4; 
WCA,  Comment  A-72,  at  1;  VA  CB,  Comment  A-20, 
at  1. 


that  the  Commission  received  very  few 
complaints  concerning  cemeteries  in  the 
four  years  preceding  this  review,  and 
pointed  to  survey  data  showing  that 
consumers  view  cemeteries  very 
favorably.49  It  also  noted  that  unlike 
funeral  homes  which  are  run  almost 
exclusively  as  for-profit  businesses, 
many  cemeteries  are  not-for-profit 
organizations  run  by  religious  groups, 
municipalities,  and  fraternal 
organizations.50  Other  commenters 
suggested  that  the  cemetery  industry  is 
adequately  regulated,  or  should  be 
exclusively  regulated,  by  the  states.51 

The  Commission  does  not  believe  that 
the  record  developed  during  the 
regulatory  review  would  justify 
initiating  a  rule  amendment  proceeding 
to  expand  the  scope  of  the  Rule  to  cover 
commercial  cemeteries  not  operating  as 
“funeral  providers.”  First,  there  is 
insufficient  evidence  that  commercial 
cemeteries  are  engaged  in  widespread 
practices  that  injure  consumers.  Second, 
even  if  expanding  the  scope  of  the  Rule 
would  benefit  consumers  who  use 
commercial  rather  than  non-profit 
cemeteries,  the  lopsided  application  of 
the  Rule  to  some,  but  not  all,  cemeteries 
would  likely  prove  unduly  costly.  There 
would  be  confusion  among  the  general 
public  as  to  what  type  of  information 
they  could  expect  to  receive  and  what 
rights  they  have  to  purchase  goods  from 
third  parties.  To  the  extent  additional 
requirements  are  intended  to  allow 
consumers  to  compare  costs  among 
cemeteries,  the  inconsistent  application 
of  the  Rule  to  some  cemeteries  and  not 
others  could  make  such  comparisons 
impossible  or  impractical.  Thus,  on  the 
basis  of  this  record,  the  Commission 
declines  to  embark  on  a  proceeding  to 
expand  the  scope  of  the  Rule  to  cover 
cemeteries  that  currently  are  not 
covered. 

b.  Third-Party  Sellers  of  Funeral  Goods 

Nearly  all  of  the  regulators,  funeral 
providers,  and  consumer  organizations 
commenting  on  this  issue  suggested  that 
the  Rule  should  be  expanded  to  cover 
third-party  sellers  of  funeral  goods,  e.g., 
casket  retailers  and  monument 
dealers.52  More  specifically,  some 


49  ICFA,  Comment  A-38,  at  1-2  &  Attachment  at 
11.  As  another  commenter  pointed  out,  however, 
other  reasons  may  exist  for  the  lack  of  complaints. 
See  Bean,  Comment  24  at  1. 

50  See  supra  note  38. 

51  VA  CB,  Comment  A-20  at  1-2;  SCI,  Comment 
A-59,  at  1-2.  According  to  a  report  issued  by  the 
General  Accounting  Office  in  2003,  34  out  of  44 
states  responding  to  its  survey  reported  that  they 
regulate  cemeteries  that  are  not  run  by  religious 
organizations  or  non-profit  groups.  See  supra  note 
38. 

52  See,  e.g.,  CA  C&FP-l,  Comment  A-ll,  at  2;  NJ 
DCA,  Comment  56,  at  1;  WI  DR&L,  Comment  5,  at 


commenters  advocated  that  third-party 
sellers  be  required  to  provide  price  lists, 
based  on  an  argument  that  the 
Commission  should  “level  the  playing 
field.”53  Third-party  sellers,  on  the 
other  hand,  argued  that  they  already 
provide  price  lists.54  Furthermore,  they 
argued  that  there  is  no  evidence  of 
widespread  consumer  abuse  in  this  part 
of  the  industry  that  would  warrant  such 
expansion  of  the  Rule.55 

As  discussed  below,  the  Commission 
concludes  that  expansion  of  the  Rule  to 
cover  third-party  sellers  is  not 
warranted.  The  record  is  bereft  of 
evidence  indicating  significant 
consumer  injury  caused  by  third-party 
sellers.  Indeed,  third-party  retailers  have 
a  strong  economic  incentive  to  display 
their  prices  to  the  public  at  large 
because  offering  a  lower  price  is  the 
primary  way  they  compete  against 
funeral  providers  for  sales  of  funeral 
goods,  such  as  caskets. 

c.  Crematories;  Crematory  Practices 

The  Rule  expressly  applies  to 
crematories  that  provide  cremation 
services  and  sell  or  offer  to  sell  funeral 
goods  to  the  public.56  In  particular,  the 
Rule  prohibits  all  crematories  from 
requiring  consumers  to  purchase  a 
casket  for  direct  cremation.57  However, 
the  Rule  does  not  apply  to  crematories 
that  do  not  sell  or  offer  to  sell  funeral 
goods.  In  response  to  the  FR  Notice,  the 
Commission  received  very  few 
comments  regarding  crematories  or 
crematory  practices  not  currently 
covered  by  the  Rule.  The  Cremation 
Association  of  North  America 
(“CANA”),  a  trade  organization  with 
over  1,000  members,  pointed  out  that 
many  of  its  members  are  already 
covered  by  the  Rule.58 

As  a  whole,  the  record  does  not 
suggest  that  crematories  engage  in  unfair 
or  deceptive  practices  that  are  prevalent 
and  that  would  justify  proposing  to 
expand  the  Rule’s  regulation  of 
crematories.  Nevertheless,  some 
comments  described  the  allegedly  unfair 


1;  KS  OAG,  Comment  A-77,  at  1;  Mayor  Norquist, 
Comment  A-60,  at  2;  Senator  Schumer,  Comment 
19,  at  1;  NFDA,  Comment  A-56;  NSM,  Comment  A- 
54,  at  2,  20. 

53  Stradling,  Comment  4.  at  1  (expressing  concern 
that  consumers  have  no  reasonable  basis  to  compare 
prices  and  services  of  all  the  different  entities  in  the 
death  care  industry). 

54  Gray,  Comment  10b,  at  1;  Lamb,  Comment  A- 
68,  at  1;  St.  George,  Comment  2,  at  2. 

55  BABC,  Comment  A-13,  at  1;  Oswald,  Comment 
51,  at  1;  Rapozo,  Comment  18,  at  1;  Rubin, 

Comment  A-47,  at  1.  See  also  Swim,  Comment  A- 
61,  at  2. 

56  See  16  CFR  453.4(a)(1). 

57  16  CFR  453.4(a)(1). 

98  CANA,  Comment  A-58,  at  3.  CANA’s  members 
include  crematories  and  suppliers  to  the  crematory 
segment  of  the  death  care  industry.  Id. 
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practices  of  some  funeral  providers  in 
connection  with  cremation  services  they 
offer.59  Other  comments  discussed 
pricing  and  antitrust  concerns.60 
Because  there  is  insufficient  evidence  to 
support  a  finding  that  crematories 
engage  in  widespread  acts  or  practices 
that  injure  consumers,  the  Commission 
declines  to  propose  expansion  of  the 
Rule’s  coverage  of  crematories. 

2.  The  Record  Does  Not  Support 
Eliminating  the  Non-declinable  Fee 

Under  the  Funeral  Rule,  funeral 
providers  can  charge  consumers  only 
one  non-declinable  fee  -  for  the 
“services  of  funeral  director  and 
staff.”61  The  non-declinable  fee  grew 
out  of  the  Rule’s  unbundling  provisions, 
which  required  funeral  providers  to 
itemize  prices.  These  unbundling 
requirements  meant  that  funeral 
providers  could  no  longer  sweep  into 
the  price  of  a  funeral  package  their  fee 
for  the  basic  services  they  perform  in 
connection  with  planning  a  funeral.  By 
including  a  Rule  provision  expressly 
permitting  providers  to  charge  a  basic 
services  fee,  the  Commission 
acknowledged  that  “irrespective  of  the 
combination  of  goods  and  services  [a 
consumer  selects],  the  very  process  of 
selection  itself  will  involve  use  of  the 
funeral  provider’s  services.”62  The 
Commission  made  several  amendments 
to  this  provision  in  1994,  designed  to 
“clarify  the  Commission’s  intent  and 
providers’  obligations  in  distinguishing 
non-declinable  service  fees  from  other 


59  FAMSA,  for  example,  opined  that  some  funeral 
providers  that  also  offer  cremation  services  charge 

a  fee  for  identifying  the  body  prior  to  cremation, 
and  fail  to  offer  low-cost  alternative  containers  for 
cremated  remains.  Comment  A-76,  at  13-14.  See 
also  C.  Graham,  Comment  42,  at  1;  Greenlee, 
Comment  12,  at  1;  McQueen,  Comment  27,  at  1; 
Pinkerton,  Comment  A-63,  at  2;  SCI,  Comment  A- 
59;  Vassar,  Comment  62,  at  2-3.  Finally,  a  few 
comments  stated  that  the  Rule  should  be  expanded 
to  include  all  members  of  the  death  care  industry, 
expressly  or  implicitly  including  crematories  that 
offer  only  funeral  services  (but  not  funeral  goods) 
to  the  public.  FEA,  Comment  A-10,  at  5,7;  IFDA  of 
DC,  Comment  57,  at  1;  NSM,  Comment  A-54,  at  2. 

60  For  example,  the  Bay  Area  Funeral  Society 
(“BAFS”).  a  San  Francisco-based  trade  organization 
that  represents  different  members  of  the  death  care 
industry,  including  some  crematories,  expressed  the 
view  that  large  corporations  are  monopolizing  the 
crematory  industry.  BAFS,  Comment  64,  at  1.  The 
Commission  also  received  one  comment  from  a 
consumer  complaining  about  the  price  paid  for 
cremation.  Ordes,  Comment  A-28,  at  1-2. 

61  16  CFR  453.4(b)(l)(ii).  Services  of  funeral 
director  and  staff  ("basic  services  fee”)  is  defined 
as: 

[t)he  basic  services,  not  to  be  included  in  prices 
of  other  categories  in  §  453.2(b)(4),  that  are 
furnished  by  a  funeral  provider  in  arranging  any 
funeral,  such  as  conducting  the  arrangements 
conference,  planning  the  funeral,  obtaining 
necessary  permits,  and  placing  obituary  notices. 

16  CFR  453. l(p). 

62  SBP,  47  FR  at  42282. 


service  charges  associated  with 
providing  separately  listed,  declinable 
goods  and  services.”63  As  it  stands 
today,  the  basic  services  fee  is  to 
include  only  the  charges  for  a  funeral 
provider’s  basic  services  that  are 
associated  with  arranging  and  planning 
a  funeral  (and  a  portion  of  overhead,  if 
the  provider  chooses  to  include  it).64 

Comments  that  discussed  the  efficacy 
of  the  non-declinable  fee  are  polarized. 
Comments  from  individuals,  consumer 
groups  and  third-party  sellers  generally 
opposed  the  basic  services  fee,  while 
comments  from  funeral  homes  and  trade 
associations  supported  it.  The  most 
common  arguments  espoused  by  those 
opposing  the  fee  are  that  the  fee  is  too 
expensive  and  confusing,  and  provides 
little  consumer  benefit.65  The  Funeral 
and  Memorial  Societies  of  America 
(“FAMSA” — predecessor  of  the  Funeral 
Consumers  Alliance),  for  instance, 
indicated  that  the  basic  services  fee  on 
average  amounts  to  almost  25%  of  the 
total  funeral  bill.  FAMSA  contended 
that  most  of  the  items  included  in  this 
fee  belong  elsewhere  on  the  GPL,  and 
that  the  non-declinable  fee  has  turned 
into  another  form  of  bundling.  As  a 
result,  according  to  FAMSA,  the  non- 
declinable  fee  has  essentially 
undermined  the  original  Rule’s  purpose 
of  promoting  “full  itemization  and 
informed  consumer  choice.”66  The 
Funeral  and  Memorial  Society  of 
Greater  Kansas  City  (“FMS  of  GKC”) 
conveyed  concern  that  the  fee  is  a  “wild 
card  that  most  families  know  nothing 
about,”  and  many  consumers  inquiring 
about  prices  over  the  telephone  do  not 


63  Amended  Rule  SBP,  59  FR  at  1607.  The 
amended  Rule  further  explains  that  “(t]he  changes 
are  designed  to  promote  industry  compliance  and 
consumer  understanding  of  the  services  they  must 
purchase  and  those  they  may  decline,  without 
substantially  altering  providers’  obligations.  The 
amendment  permitting  providers  to  add  the  phrase 
‘and  overhead’  to  the  non-declinable  service  fee 
disclosure  responds  to  industry’s  stated  concern 
that  consumers  may  be  deceived  by  service  fee 
price  disclosures  that  fail  to  disclose  a  charge  for 
overhead,  and  clarifies  for  providers  that  the  non- 
declinable  fee  can  include  overhead  not  allocated 
to  other  charges.”  Id.  at  1609  (footnote  omitted). 

64  The  Commission’s  1994  Rule  amendments 
added  an  optional  phrase  “and  overhead’’  to  its 
basic  services  fee  disclosure  requirement,  allowing 
funeral  providers  to  decide  whether  or  not  to 
include  the  phrase  in  its  required  disclosure.  16 
CFR  453.2(b)(4)(iii)(C)(l)  and  (2). 

65  See,  e.g.,  FAMSA,  Comment  A-76,  at  20-21; 
FMS  of  GKC,  Comment  A-52,  at  9-10;  Swim, 
Comment  A-61,  at  3;  St.  George,  Comment  2,  at  2. 
The  comment  submitted  by  the  Funeral  and 
Memorial  Society  of  Greater  Kansas  City  included 
survey  information  that  demonstrates  a  wide 
disparity  in  basic  services  fees  in  the  Kansas  City 
market.  According  to  its  1998  survey,  the  basic 
services  fees  ranged  from  $690  to  $2,770.  Comment 
A-52,  at  9-10.  The  survey  does  not  reveal  whether 
different  costs  to  the  funeral  home  or  different  sets 
of  services  account  for  the  price  disparity. 

66  FAMSA,  Comment  A-76,  at  25. 


know  even  to  ask  about  the  fee.67  FMS 
of  GKC  advocated  eliminating  the  basic 
services  fee  or,  at  the  very  least, 
clarifying  exactly  what  is  included  in 
the  fee.68  All  in  all,  most  of  the 
commenters  that  opposed  the  current 
formulation  of  the  basic  services  fee 
encouraged  the  Commission  either  to  set 
limits  on  the  fee  or  eliminate  it 
completely.69 

The  vast  majority  of  funeral  homes 
and  trade  organizations,  as  well  as  a  few 
individuals  and  consumer  groups, 
supported  the  non-declinable  fee 
provision.  Most  supporters  offered 
various  economic  arguments  to  defend 
the  non-declinable  fee.  Some 
commenters  point  to  the  rationale 
behind  the  basic  services  fee,  which  is 
to  impose  a  fixed  charge  for  the  most 
commonly-utilized  services  provided  to 
most  customers.70  Another  commenter 
noted  that  because  it  costs  money  for 
funeral  providers  to  maintain  their 
funeral  homes  (and  pay  for  staff  to  be 
on-call  24  hours  per  day),  consumers 
who  utilize  their  facilities  and  services 
must  pay  for  them.71  Finally,  Peter 
Stefan,  a  Massachusetts  funeral  director, 
observed  that  funeral  providers  have  to 
be  able  to  recover  their  costs  to  stay  in 
business,  but  additionally  reminded 
critics  that  because  the  Rule  has  opened 
the  door  to  competition  in  the  sale  of 
funeral  goods,  costs  no  longer  can  be 
recovered  by  simply  adding  them  on  to 
casket  prices.72 

Other  commenters  agreed  that 
economic  theory  and  basic  efficiency 
support  maintaining  the  non-declinable 
fee.  One  commenter  surmised  that  if  the 
basic  services  fee  were  eliminated, 
funeral  providers  would  have  to  spread 
their  costs  over  other  items,  which,  he 
believed,  would  lead  to  higher 
charges.73  Commenter  Charles  Graham, 


67  FMS  of  GKC,  Comment  A-52. 

68  Id.  At  the  public  workshop,  FMS  of  GKC’s 
representative  opined  that  due  to  the  problems 
inherent  in  the  basic  services  fee,  it  is  "not  in  the 
consumer’s  best  interests  to  have  this  fee  here.” 
Bem-Klug,  TR  at  219-220.  Another  commenter  who 
vehemently  opposed  the  non-declinable  fee  insists 
that  it  is  "an  anti-consumer  loophole  through  which 
the  Funeral  Industry  has  driven  a  billion  dollar 
truck.”  Hale-Rowe,  Comment  34,  at  1. 

69  See,  e.g.,  Sandy,  Comment  33,  at  1;  Infinity, 
Comment  A-23,  at  1;  FMS  of  GKC,  Comment  A-52, 
at  9. 

70  See,  e.g.,  C.  Graham,  Comment  42,  at  2;  Pray, 
Comment  46,  at  1;  Stefan,  Comment  A-41,  at  10; 

SCI,  Comment  A-59,  at  2.  See  also  Carmon,  TR  at 
207-213  (discussing  basic  services  that  apply  to  all 
situations). 

71  Apalm,  Comment  A-16,  at  1.  The  commenter 
also  noted  that  some  people  balk  at  the  fee,  but 
likens  their  objections  to  what  he  would  consider  . 
an  unreasonable  expectation:  being  able  “to  shop  at 
Saks  and  pay  K-Mart  (sic)  prices.” 

72  Stefan,  Comment  A-41,  at  10. 

73  McCrnie,  Comment  A-32,  at  1  (predicting  that 
funeral  providers  would  allocate  more  than  100% 


Federal  Register/ Vol.  73,  No.  51 /Friday,  March  14,  2008 /Rules  and  Regulations 


13747 


a  licensed  funeral  director  and 
embalmer,  also  contended  that 
prohibiting  the  non-declinable  fee 
would  require  costs  once  again  to  be 
spread  over  other  services  and 
merchandise.  He  further  asserted  that 
the  basic  services  fee  allows  consumers 
the  widest  choice  among  options,  gives 
consumers  the  advantage  of  paying  for 
common  costs  only  once,  and  enables 
funeral  providers  to  recoup  their  costs 
even  when  consumers  use  their  own 
goods,  as  allowed  by  the  Rule.74  Finally, 
the  International  Order  of  the  Golden 
Rule  (“IOGR”),  looked  at  the  bundle  of 
basic  services  included  in  the  non- 
declinable  fee,  and  noted  that  the  fee 
“assures  a  family  that  the  funeral  home 
staff  will  take  responsibility  for  all 
aspects  of  planning  a  funeral.”75 

After  careful  consideration,  the 
Commission  has  determined  not  to 
amend  the  basic  services  fee  provisions 
in  the  Rule.  The  purpose  of  the  Rule  is 
not  to  regulate  prices,  nor  does  an 
increase  in  the  price  of  the  basic 
services  fee  necessarily  indicate  an 
unfair  practice.  Regardless  of  the 
particular  funeral  arrangements  a 
consumer  seeks,  there  are  a  number  of 
fixed  costs  related  to  funeral 
arrangements  for  which  funeral 
providers  are  entitled  to  seek  payment 
when  their  services  and  facilities  are 
used.  Prior  to  the  adoption  of  the  Rule, 
all  costs  were  bundled  into  one  package, 
none  of  which  consumers  could  decline. 
By  allowing  a  basic  services  fee,  the 
Rule  ensures  that  consumers  get  the 
benefit  of  choosing  goods  and  services 
among  a  variety  of  options — including 
the  option  to  purchase  goods  from  the 
funeral  provider’s  competitors — and 
paying  for  common  costs  only  once.  The 
evidence  does  not  support  a  finding  that 
the  non-declinable  basic  services  fee 
causes  injury  to  consumers,  and 
therefore,  amending  this  portion  of  the 
Rule  is  unwarranted. 

3.  The  Record  Does  Not  Support 
Altering  the  “Casket  Handling  Fee  ” 
Prohibition 

The  1994  Rule  amendment  clarified 
the  Commission’s  “unbundling” 
provision,  by  prohibiting  a  funeral 
provider  from  charging  any  fee  that  is 
not  for  either  the  basic  services  of  the 
funeral  director  and  staff  or  the  specific 
items  selected  by  the  consumer.  This 
limitation  on  permissible  fees  served  to 
prohibit  a  funeral  provider  from 
charging  consumers  a  “casket  handling 

of  the  basic  services  fee  to  other  charges  to 
compensate  for  the  fact  that  consumers  will  choose 
some  services  but  not  others). 

74  Id. 

75  IOGR,  Comment  A-27,at  2. 


fee”  for  using  a  casket  purchased 
elsewhere.  The  Commission  determined 
that  the  clarification  was  necessary 
because  the  imposition  of  substantial 
casket  handling  fees  was  undermining 
the  Rule’s  unbundling  requirements, 
and  it  was  frustrating  the  Rule’s  goal  of 
encouraging  competition. 

The  Commission’s  1999  FR  Notice 
solicited  comment  on  whether  the  1994 
amendments  were  effective  in 
prohibiting  casket  handling  fees.  Most 
comments  that  addressed  this  issue 
expressed  the  view  the  1994 
amendments  eliminated  “casket 
handling  fees”  per  se.76  However,  some 
commenters  advocated  the 
reinstatement  of  casket  handling  fees  to 
allow  funeral  providers  to  recoup  costs 
of  handling  caskets  purchased  from 
third-party  sellers. 

Some  funeral  providers  agreed  that 
the  ban  on  casket  handling  fees  benefits 
consumers  and  results  in  increased 
competition  and  consumer  choice.77  A 
number  of  other  funeral  providers 
contended  that  the  prohibition  on  casket 
handling  fees  is  detrimental  to  funeral 
providers.  They  argued  that  there  are 
real  costs  associated  with  accepting 
delivery  of  a  casket  as  well  as  preparing 
the  casket  for  use.78  Commenters 
contended  that  when  a  casket  is 
purchased  from  a  source  other  than  the 
funeral  provider,  the  provider  has  no 
mechanism  to  recoup  the  preparation 
costs,  short  of  adding  those  costs  to  the 
basic  services  fee.79  Some  of  these 
commenters,  therefore,  suggested  that  a 
reasonable  casket  handling  fee  should 
be  allowed.80  Some  commenters  who 
advocated  allowing  a  reasonable  casket 
handling  fee  argued  that  such  a  fee 
should  apply  to  any  casket  used  in  a 
funeral,  regardless  of  whether  it  is 
purchased  at  the  funeral  home  or 
elsewhere.81 

The  Commission  does  not  propose 
amending  the  Rule  to  allow  casket 


76  See,  e.g.,  McQueen,  Comment  27,  at  1;  Sandy. 
Comment  33,  at  1;  DIG,  Comment  54,  at  7;  Neel, 
Comment  A-14,  at  3. 

77  See,  e.g.,  McQueen,  Comment  27,  at  1;  P. 
Graham,  Comment  49,  at  2. 

7B  See.  e.g.,  FEA,  Comment  A-10,  at  2-3,  9, 
Attachment  (identifying  the  following  services: 
unloading  the  casket,  moving  it  into  a  room,  and 
inspecting  it);  IFDA,  Comment  A-34,  at  2 
(suggesting  a  fee  between  $100  and  $300). 

79  See,  e.g.,  FEA.  TR  at  100-102. 

80  See,  e.g.,  IFDA  of  DC,  Comment  57,  at  2;  DeBor, 
Comment  A-9,  at  1  (if  reasonable  casket  handling 
fee  is  not  permitted,  creative  packaging  will  likely 
continue);  FEA,  Comment  A-10,  at  2-3,  9  (without 
allowing  a  reasonable  casket  handling  fee,  casket 
sellers  have  shifted  “some  of  their  costs  to  funeral 
homes  for  handling,  inspection  and  movement  of 
the  casket”);  Apalm.  Comment  A-16,  at  1;  IOGR, 
Comment  A-27,  at  1;  IFDA,  Comment  A-34,  at  2, 
Attachment. 

81  See,  e.g.,  Newcomer,  Comment  44,  at  7. 


handling  fees.  The  arguments  that 
funeral  providers  qeed  the  fees  as  a 
mechanism  to  recover  lost  profit  were 
raised  during  the  last  Rule  amendment 
proceeding,  and  the  Commission 
rejected  them.82  Though  some 
commenters  contended  that  there  are 
costs  associated  with  accepting  delivery 
of  a  casket  from  a  third-party  seller,  the 
record  is  insufficient  to  support  a 
proposal  to  repeal  this  provision  of  the 
Rule.  Indeed,  at  least  two  funeral 
providers  commenting  on  this  issue 
supported  the  ban  on  casket  handling 
fees,  noting  that  funeral  providers 
accept  delivery  of  caskets  from  other 
funeral  homes  routinely  and  that  costs 
are  already  included  in  the  service 
fees.83  The  record  from  the  previous 
review  also  showed  that  the  costs,  if 
any,  associated  with  preparing  a  third- 
party  casket  are  normally  small  and  are 
already  included  in  the  service  fees.84 

4.  The  Record  Does  Not  Support 
Eliminating  Discount  Packages 

In  contrast  to  commenters  who 
supported  reinstating  casket  handling 
fees  are  those  who  contended  that  the 
Commission  should  regulate  the  use  of 
discount  packages  which,  these 
commenters  asserted,  undermine  the 
casket  handling  fee  prohibition.85  Some 
commenters  pointed  to  instances  of 
funeral  providers  inflating  their 
itemized  prices  so  that  they  could  offer 
package  “discounts”  which  most 
consumers  choose.86  Some  casket 
retailers  argued  that  widespread  use  of 
“sham”  discount  packages,  especially 
when  the  discount  packages  are 


8-  Amended  Rule  SBP,  59  FR  at  1605. 

83  McQueen.  Comment  27,  at  1;  P.  Graham, 
Comment  49,  at  2.  These  commenters  also  opined 
that  allowing  casket  handling  fees  would  cause 
consumers  injury.  See  also  Neel,  Comment  A-14,  at 
3  (funeral  home  owner  stating  casket  handling  fees 
are  unfair  to  consumers  and  constitute  profit 
recovery  fees). 

84  1990  Staff  Report  at  123  &  n.  614. 

85  In  addition,  some  third-party  sellers  contended 
that  some  funeral  providers  make  allegedly 
deceptive  statements  or  use  unfair  practices  in 
order  to  increase  their  casket  sales.  For  instance, 
one  commenter  reported  that  some  funeral 
providers  have  refused  to  extend  credit  to 
consumers  who  do  not  purchase  a  casket  from 
them,  and  that  other  providers  have  intentionally 
damaged  caskets  that  their  customers  have 
purchased  from  third-party  sellers.  B.  Brown, 
Comment  A-75,  at  1.  Because  there  is  only 
anecdotal  evidence  of  potentially  unlawful 
practices  in  the  sale  of  caskets  and  no  commenter 
submitted  data  suggesting  that  these  practices  are 
widespread,  the  Commission  lacks  a  basis  to  believe 
that  such  practices  are  prevalent  in  the  industry 

86  See,  e.g..  NCRA,  Comment  48.  at  1;  Vassar. 
Comment  62,  at  1;  Neel,  Comment  A-14,  at  3; 
Infinity,  Comment  A-23,  at  2;  Gray,  A-29,  at  1; 

Swim,  TR  at  106.  But  see  NSM.  Comment  54,  at  7 
(arguing  that  discount  packages  are  not  harmful  but 
instead  offer  consumers  increased  choice  and 
simplicity,  save  consumers  money,  and  are 
generally  pro-competitive). 
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available  only  with  a  casket  purchased 
from  the  funeral  provider,  has 
diminished  the  benefits  of  the 
prohibition  on  casket  handling  fees.87  A 
few  commenters  stated  that  discount 
packages  should  be  prohibited 
completely  or,  alternatively,  that  the 
Commission  should  regulate  the 
discount  package  price.88  Another  view, 
taken  by  one  workshop  participant,  is 
that  packages  are  “an  appropriate 
marketing  tool,”  but  they  should  not  be 
tied  to  the  purchase  of  a  casket.89  The 
National  Funeral  Directors  Association 
(“NFDA”)  stated  that  25%  of  its 
members  offer  discounts  on  funeral 
packages,  and  14%  of  its  members  offer 
discount  packages  tied  to  the  purchase 
of  caskets.90 

The  Commission  recognizes  that 
discount  packages  tied  to  casket  sales 
may  undermine  the  Rule  if  the  increase 
in  cost  for  a  la  carte  services  results  in 
higher  total  costs  to  consumers  who 
choose  to  purchase  a  casket  elsewhere. 
One  casket  retailer  described  such  an 
experience,  where  a  family  could  not 
purchase  his  casket  because  the  overall 
cost  of  the  funeral  would  have  increased 
by  $1,000. 91  Another  comment 
presented  evidence  of  three  funeral 
homes  that  offered  discount  packages 
tied  to  casket  sales  and  showed  that 
service  charges  would  increase 
significantly  if  consumers  opted  to 
purchase  caskets  elsewhere.92  While 
this  practice  could  raise  concerns  if  the 
discount  effectively  swallows  any  cost 
savings  associated  with  purchasing  a 
less  expensive  casket  from  a  competitor, 
there  is  insufficient  evidence  to  show  a 
prevalent  practice  of  funeral  providers 
offering  discount  packages  in  a  manner 
that  unfairly  interferes  with  consumers’ 
ability  to  provide  their  own  caskets. 
Some  indication  of  prevalence  would  be 


87  See,  e.g.,  St.  George.  Comment  2,  at  2;  Rapozo, 
Comment  18,  at  1;  Vassar,  Comment  62,  at  1; 
Broussard,  Comment  A-24,  at  1;  Gray,  Comment  A- 
29,  at  1;  Lamb,  Comment  A-68,  at  1;  B.  Brown,. 
Comment  A-75,  at  2;  Graham,  TR  at  109;  Nguyen, 
Comment  16,  at  1;  NCRA,  Comment  48,  at  1;  Cheris, 
TR  at  91;  Infinity,  Comment  A-23,  at  2:  Taira, 
Comment  A-53,  at  1-2.  See  also,  Swim,  TR  at  104- 
106  (consumers  often  do  not  know  the  actual  price 
of  a  package). 

88  See,  e.g.,  Vassar,  Comment  62,  at  1  (suggesting 
that  discount  packages  not  be  allowed  by  requiring 
the  total  package  price  to  equal  the  sum  its  parts); 
Graham,  Comment  49,  at  2  (recommending  the  FTC 
limit  the  percentage  discount  allowable  on 
packages). 

89  Karlin,  TR  at  108. 

90  Gilligan,  TR  at  112-13;  NFDA,  Comment  A-56, 
Exhibit  A. 

91  Nguyen,  Comment  16,  at  1. 

92  NCRA,  Comment  48,  at  1  (reproducing  price 
lists  of  three  funeral  homes  in  Illinois).  It  is  not 
clear  whether  the  total  net  cost  of  the  funeral  would 
increase  if  consumers  purchased  their  casket  from 

a  retailer  rather  than  using  the  package  discount 
from  the  funeral  home. 


necessary  to  justify  a  rule  amendment 
proceeding. 

In  sum,  the  record  does  not  provide 
a  basis  to  support  any  amendment. 
Accordingly,  the  Commission  does  not 
propose  to  amend  the  Rule  to  regulate 
the  offer  of  discount  packages.  As  noted 
in  the  FR  Notice,  the  Rule  does  not 
regulate  prices,  nor  does  it  prohibit 
offering  discount  funeral  packages.93 
The  goal  of  the  Rule’s  unbundling 
requirement  was  to  increase,  not  stifle, 
consumer  choice  and  competition.  To 
the  extent  consumers  wish  to  purchase 
a  combination  of  the  goods  and  services 
a  funeral  provider  offers,  bundling  of 
discount  packages  likely  confers 
benefits. 

5.  The  Record  Does  Not  Support 
Altering  the  Rule's  Disclosure 
Requirements  , 

The  Rule  requires  funeral  providers  to 
give  any  consumer  who  inquires  in 
person  about  making  funeral 
arrangements  a  general  price  list 
(“GPL”)  that  shows  the  itemized  prices 
for  16  specific  goods  and  services  and 
also  contains  several  required 
disclosures.94  The  GPL  must  be  given 
out  at  the  beginning  of  any  discussion 
of  funeral  goods  or  services, 
arrangements,  or  prices,  and  consumers 
must  be  allowed  to  keep  the  price  list.95 
The  current  Rule  does  not  mandate  a 
specific  format  for  the  list;  other  goods, 
services,  or  packages  besides  the  16 
specified  goods  or  services  can  be 
included  on  the  GPL. 

The  Rule  further  provides  that  if  the 
GPL  does  not  include  the  prices  of  all 
of  the  caskets  and  outer  burial 
containers  regularly  offered  by  the 
funeral  provider,  additional  price  lists 
must  be  provided  to  consumers 
inquiring  in  person  about  those  items.96 
The  other  price  lists  -  a  casket  price  list 
(“CPL”)  and  an  outer  burial  container 
price  list  (“OBCPL”)  -  must  be  shown  to 
consumers  “upon  beginning  discussion 
of,  but  in  any  event  before  showing” 
caskets  or  containers.97  The  Rule  also 
requires  funeral  providers  to  give 
consumers  an  itemized  written 
statement  (“statement  of  funeral  goods 
and  services  selected”  or  “SFGSS”)  at 
the  conclusion  of  the  arrangements 
conference.  This  statement  must  contain 
a  detailed  list  of  all  goods  and  services 


93  FR  Notice,  64  FR  at  24251  &  n.12.  A  staff 
advisory  opinion  states  that  "funeral  homes  may 
encourage  consumers  to  purchase  a  casket  from 
their  organization  by  offering  discounts  on  services 
or  items  except  for  a  non-declinable  Basic  Services 
Fee.”  Opinion  97-3. 

94  16  CFR  453.2(b)(4). 

95  16  CFR  453.2(b)(4)(i)(A). 

96  16  CFR  453.2(b)(2)  and  453.2(b)(3). 

97  16  CFR  453.2(b)(2)(i)  and  453.2(b)(3)(i). 


selected,  prices,  cash  advance  items,98 
the  total  cost  of  the  arrangements,  as 
well  as  several  prescribed  disclosures.99 
In  general,  the  disclosures  currently 
required  are  designed  to  prevent 
economic  injury  to  consumers  by 
informing  consumers  about  their  right  to 
purchase  only  those  goods  and  services 
they  desire.  The  disclosures  also 
address  embalming,  mark-ups  charged 
for  any  “cash  advance”  item,  and 
charges  resulting  from  legal,  cemetery, 
or  crematory  requirements. 

According  to  many  commenters,  the 
GPL  provides  significant  benefits  to 
consumers.100  Indeed,  no  commenter 
advocated  eliminating  any  of  the 
required  disclosures.  Neither  did  any  of 
the  workshop  participants,  in  response 
to  a  question,  advocate  eliminating  price 
or  other  disclosures  from  the  GPL.101 

a.  Proposed  Revisions 

Commenters  made  numerous 
suggestions  to  add  specific  itemized 
price  disclosures  to  the  GPL  and  to  add 
other  informative  disclosures  to  the 
various  disclosure  statements.  Also, 
commenters  proposed  other  changes  to 
the  disclosure  statements,  such  as 
altering  the  format  of  the  disclosure 
statements  and  changing  the  timing  of 
delivering  the  GPL. 

1.  GPL  Itemized  Price  Requirements 

The  FR  Notice  set  forth  several 
specific  questions  about  the  GPL,  such 
as  whether  the  Commission  should  add 
or  delete  any  required  itemized  price 
disclosures.  The  FR  Notice  also  asked 
for  comment  on  FAMSA’s  suggestion  to 
include  the  following  four  additional 
items  to  the  GPL’s  required  price 
itemization:  the  price  for  private 
viewing  without  embalming,  the  price 
for  body  donation  to  a  medical  school, 
the  price  for  the  cremation  process 
itself,  and  the  price  for  rental  caskets.102 

The  comments  are  divided  as  to  the 
benefits  of  expanding  the  GPL. 
Individuals  and  consumer  groups 
generally  advocated  expanding  the 


98  “A  ‘cash  advance  item’  is  any  item  of  service 
or  merchandise  described  to  a  purchaser  as  a  ‘cash 
advance, ’.‘accommodation,’  'cash  disbursement,’  or 
similar  term.  A  cash  advance  item  is  also  any  item 
obtained  from  a  third  party  and  paid  for  by  the 
funeral  provider  on  the  purchaser’s  behalf.  Cash 
advance  items  may  include,  but  are  not  limited  to: 
cemetery  or  crematory  services;  pallbearers;  public 
transportation;  clergy  honoraria;  flowers;  musicians 
or  singers;  nurses;  obituary  notices;  gratuities  and 
death  certificates.”  16  CFR  453.1(b). 

99  16  CFR  453.2(b)(5),  453.3(d)  and  (f),  and 
453.4(b)(2)(i)(B). 

100  See,  e.g.,  Newcomer,  Comment  44,  at  2;  R. 
Adams,  Comment  A-19,  at  1;  Johnson,  Comment  A- 
43,  at  2;  AARP,  Comment  A-55,  at  4;  AIFDF, 
Comment  A-70,  at  1. 

101  TR  at  190. 

102  FR  Notice,  64  FR  at  24250-51. 


Federal  Register/ Vol.  73,  No.  51  /Friday,  March  14,  2008 /Rules  and  Regulations 


13749 


GPL’s  required  itemized  price 
disclosures,103  while  on  the  whole, 
funeral  providers  and  trade  associations 
tended  to  oppose  expansion.104  The 
consumer  groups  and  individuals  that 
favor  adding  any  or  all  of  the  four 
recommended  itemized  price 
disclosures  suggested  that  the  consumer 
benefits  realized  by  receiving  the 
additional  information  would  outweigh 
any  associated  burdens.  However,  none 
of  the  suggested  price  list  additions 
received  overwhelming  support. 

By  contrast,  funeral  providers  and 
trade  associations  generally  opposed 
expanding  the  GPL’s  required  itemized 
price  disclosures.105  They  agreed  that 
the  GPL  is  valuable  to  consumers,  but 
argued,  for  instance,  that  the  GPL 
already  is  too  complicated.106  These 
commenters  contended  that  the  GPL’s 
value  to  consumers  will  diminish  as  it 
gets  longer.  Some  of  these  commenters 
also  believed  that  adding  the  particular 
items  mentioned  in  the  FR  Notice  is 
unnecessary  because  they  are  generally 
included  elsewhere  in  the  GPL  itself.107 
Finally,  one  commenter  noted  that 
adding  additional  items  to  the  price  list 
could  actually  increase  costs  to 
consumers  because  what  once  was  a 
“professional  courtesy”  would  become  a 
new  charge.108 

2.  GPL  Information  Disclosures 

A  number  of  commenters 
recommended  the  Commission  add 
several  other  new  required  disclosures 
to  the  GPL.109  Specifically,  commenters 
expressed  an  interest  in  the  following 
additional  disclosures  in  the  GPL: 

1.  A  disclosure  that  informs 
consumers  of  their  right  to  purchase 
funeral  items  elsewhere  or  use  their 


103  See,  e.g.,  Ceremsak,  Comment  13,  at  1; 
FAMSA,  Comment  A-76,  at  22-24;  FMS  of  GKC, 
Comment  A-52,  at  8-11;  AARP,  Comment  A-55,  at 
19-20  (suggesting  that  GPL  include  all  funeral  and 
burial  expenses).  But  see  Wells,  Comment  31,  at  1 
(stating  that  price  lists  are  already  too  long). 

104  See,  e.g.,  DIG,  Comment  54,  at  8;  ICFA, 
Comment  A-38,  at  37;  B.  Johnson,  Comment  A-43, 
at  5.  See  also  NJDCA,  Comment  56,  at  1  (regulator 
that  recommends  no  GPL  modifications). 

105  Besides  the  few  funeral  providers  that 
supported  -  or  at  least  did  not  oppose  -  a 
requirement  to  disclose  the  price  of  rental  caskets, 
a  few  funeral  providers  also  did  not  oppose  limited 
expansion  of  the  GPL.  See,  e.g.,  C.  Graham, 
Comment  42,  at  3-4  (referring  to  adding  a  body 
donation  charge  and  casket  “delivery  fee”  to  GPL, 
and  rental  casket  (to  CPL)  only  if  funeral  provider 
charges  fees  for  those  services). 

106  See,  e.g.,  FEA,  Comment  A-10,  at  10  (also 
asserting  that  the  government’s  required  itemization 
is  responsible  for  higher  prices);  IFT3A,  Comment  A- 
34,  at  10;  NFDA,  Comment  A-56,  at  80. 

107  See,  e.g.,  Pray,  Comment  46,  at  2;  E.  Adams, 
Comment  A-18,  at  1. 

108  Mikell,  Comment  53,  at  2. 

,B9  See,  e.g.,  B.  Brown,  Comment  11,  at  1; 
Greenlee,  Comment  12,  at  2;  CCRA,  Comment  A-51, 
at  2;  NACAA,  Comment  A-87,  at  3. 


own  funeral  goods  without  incurring  an 
extra  charge  from  the  funeral 
provider;110 

2.  A  disclosure  of  whether  the  funeral 
facility  is  corporate-owned;111 

3.  A  disclosure  of  whether  the  funeral 
provider  is  a  for-profit  entity;112 

4.  Disclosures  that  address  facts  about 
embalming113  and  viewing;114 

5.  A  disclosure  if  funeral  home  staff 
is  paid  a  commission  based  on  the  total 
cost  of  the  funeral;115 

6.  A  price  disclosure  of  only  10  or  20 
of  the  most  commonly  purchased 
caskets  on  the  GPL;116  and 

7.  A  bilingual  price  list.117 

3.  Additional  GPL  Issues 

A  number  of  commenters  addressed 
issues  that  go  beyond  the  GPL’s  content. 
Some  commenters,  primarily  industry 
members,  objected  to  the  timing 
provisions.  These  commenters 
advocated  relaxing  the  timing  of 
disclosure,  arguing  that  the  current 
requirement  to  provide  a  GPL  upon 
beginning  the  discussion  of  specifics 
can  be  awkward  for  the  funeral 
provider,  may  make  the  funeral  provider 
appear  insensitive,  and  may  cause 
grieving  family  members  to  become 
indignant.118  Other  commenters  focused 
on  the  difficulty  of  comparing  different 
providers’  GPLs,  and  suggested,  for 
instance,  requiring  a  standard  GPL 


1,0  See,  e.g.,  B.  Brown,  Comment  11,  at  1; 
Greenlee,  Comment  12,  at  2;  Swim,  Comment  A-61, 
at  3;  Oswald,  Comment  51,  at  1;  BABG,  Comment 
A-13,  at  1;  CCRA,  Comment  A-51,  at  2;  NACAA, 
Comment  A-87,  at  3;  Cheris,  TR  at  202. 

,11  See,  e.g.,  Fredrick,  Comment  26,  at  1;  CCRA, 
Comment  A-51,  at  2;  Swim,  Comment  A-61.  at  1; 
Levi,  Comment  A-21,  at  1;  Leonard,  Comment  A-48, 
at  3-4;  Kim,  Comment  A-83,  at  1  (stating  that 
sometimes  corporate-owned  funeral  homes  charge 
twice  as  much  as  others);  Silva,  Comment  39  at 
Attachment  p.2-3.  A  Market  Facts  survey 
commissioned  by  The  Family  Funeral  Home 
Association  (“FFHA”)  indicated  that  84%  of  the 
survey  respondents  prefer  to  do  business  with  a 
locally  owned  funeral  home.  FFHA,  Comment  A-85, 
at  4.  One  commenter  asserted  that  advertisements 
by  corporate-owned  funeral  homes  suggest  to 
consumers  that  the  funeral  home  is  family-owned. 
Chedotal,  Comment  A-69,  at  1. 

112  McAdams,  Comment  A-86,  at  1. 

113  B.  Brown,  Comment  11,  at  1  (“Embalming  is 
only  a  short  method  of  preserving  the  remains  for 
a  viewing”);  Leonard,  Comment  A-48,  at  4-5; 
Wagoner,  Comment  A-49,  at  1. 

1,4  B.  Brown,  Comment  11,  at  1  (“A  viewing  can 
be  had  with  or  without  the  embalming  required  in 
this  establishment .  .  .  (t]he  viewing  does  not  have 
to  have  the  use  of  any  container  (casket).”). 

,,s  FFHA,  Comment  A-85,  at  4. 

116  Neel,  Comment  A-14,  at  6. 

1,7  Swim,  Comment  A-61,  at  3. 

118  See,  e.g.,  NSM,  Comment  A-54,  at  26-29; 
CANA,  Comment  A-58,  at  4  -5  (also  suggested  FTC 
loosen  requirements  to  allow  asterisks  and 
footnotes  on  price  lists).  The  timing  issue  was 
raised  in  the  previous  Rule  Amendment 
proceeding,  and  the  provision  was  changed 
somewhat  to  clarify  the  timing  requirements.  See 
Amended  Rule  SBP,  59  FR  at  1605-08. 


format,119  devising  a  unique  numbering 
system  to  identify  a  particular  good  or 
service  on  every  GPL,120  requiring  a 
certain  font  size,121  and  requiring 
disclosure  of  a  manufacturer’s  suggested 
retail  price  (“MSRP”)  on 
merchandise.122  One  commenter  also 
suggested  that  the  Commission  use 
different  terms  (e.g.,  use  “merchandise” 
instead  of  “goods”)  and  definitions  for 
such  items  as  “alternative  container.”123 
Another  commenter  recommended  that 
the  Rule  require  consumers  to  sign  a 
statement  acknowledging  receipt  of  the 
GPL.124 

A  few  commenters  recommended 
changes  to  the  other  price  lists,  namely 
the  casket  price  list  (“CPL”)  and  the 
outer  burial  container  price  list 
(“OBCPL”).  One  comment  suggested  a 
disclosure  that  outer  burial  containers 
and  sealed  or  gasketed  caskets  do  not 
protect  human  remains  from 
decomposition,125  and  other  comments 
suggested  requiring  standardized 
descriptions  of  casket  models.126 
Another  commenter  suggested  that  all 
price  lists  be  given  to  consumers  to 
keep.127 

The  comments  also  offered  a  few 
suggested  changes  to  the  statement  of 
funeral  goods  and  services  selected. 
Most  of  these  suggestions  involved  cash 
advances;  the  suggestions  ranging  from 
having  to  disclose  the  actual  markup  to 
not  allowing  a  markup  at  all.128  Other 
commenters  recommended  adding  a 
statement  to  the  SFGSS  directing 
consumers’  attention  to  the  important 
GPL  disclosures.129 

b.  Analysis 

The  applicable  standard  for  amending 
a  Rule  demands,  among  other  things. 


119  See,  e.g.,  P.  Graham,  TR  at  182, 184;  Carlson, 
TR  at  184.  But  see  Gilligan,  TR  at  182-183,  185; 
Hayes,  TR  at  188. 

120  FMS  MB.  Comment  25,  at  1. 

121  See,  e.g.,  AARP,  Comment  A-55.  at  21; 
FAMSA,  Comment  A-76,  at  27. 

122  Fredrick,  Comment  26,  at  1. 

123  See,  e.g.,  CANA,  Comment  A-58,  at  7-8 
(suggesting  that  “cremation  container"  is  more 
descriptive  than  "alternative  container"). 

124  Stefan,  Comment  A-41,  at  3. 

125  Greenlee,  Comment  12,  at  2. 

126  See,  e.g.,  Vassar,  Comment  62,  at  2  (suggesting 
use  of  manufacturer's  description  on  the  CPL); 
AARP,  Comment  A-55,  at  21  (suggesting  including 
gauge  and  description  of  metal  used). 

127  Lamb.  Comment  A-68,  at  1. 

128  See.  e.g.,  Vassar,  Comment  62,  at  3;  Levi, 
Comment  A-21,  at  1;  Neel,  Comment  A-14,  at  5 
(recommending  a  disclosure  about  the  mark-up  on 
cash  advances);  FAMSA,  Comment  A-76,  at  27 
(stating  that  the  current  disclosure  is  inadequate); 
FMS  of  GKC,  Comment  A-52,  at  11  (stating  that 
markup  on  cash  advances  should  be  disclosed);  C. 
Graham,  Comment  42,  at  4  (suggesting  funeral 
providers  recoup  cash  advance  costs  in  basic 
services  fee,  charge  consumer  actual  cost,  thereby 
alleviate  the  need  for  disclosure). 

129  Greenlee,  Comment  12,  at  2. 
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evidence  that  a  prevalent 
misrepresentation  or  failure  to  disclose 
material  information  is  causing  injury  to 
consumers  and  that  certain  disclosures 
will  remedy  the  injury.  Here,  the 
regulatory  review  record  provides  an 
insufficient  basis  to  propose  initiation  of 
a  rule  amendment  proceeding  to  address 
injury  resulting  from  the  lack  of 
additional  disclosures  or  to  suppose  that 
the  proposed  disclosures  would  remedy 
such  injury.130  To  the  contrary, 
additional  disclosures  could  have  the 
effect  of  obscuring  essential  information 
while  increasing  the  burdens  on  funeral 
providers.  The  Commission  believes 
that  it  is  inappropriate  to  propose  new 
disclosure  requirements  in  the  absence 
of  some  likelihood  that  a  rule 
amendment  proceeding  could  develop 
evidence  that  they  are  necessary  to 
remedy  prevalent  unfair  or  deceptive 
practices.  Many  of  the  suggested 
revisions  to  the  GPL  were  extensively 
analyzed  and  discussed  in  the  prior 
Rule  review,  and  there  is  no  showing  of 
changed  circumstances  warranting  a 
fresh  analysis  of  these  issues.131 

With  respect  to  the  proposal  that  the 
timing  of  providing  the  GPL  to 
consumers  should  be  delayed,  the 
Commission  observes  that  for  the  GPL  to 
have  the  intended  benefit  of  increasing 
price  awareness  and  competition,  it 
must  be  made  available  at  the  earliest 
opportunity.  Most  significantly, 
however,  there  is  insufficient  evidence 
that  consumers  suffer  injury  from 
receiving  the  GPL  when  they  begin 
discussing  funeral  arrangements;  nor 
does  the  record  support  a  conclusion 
that  amendment  of  the  Rule  should  be 
initiated  to  alleviate  unjustified 
compliance  costs  to  industry.  The 
Commission  believes  that  the  timing  of 
providing  the  GPL  is  clear  and  that  the 
bright  line  standard  articulated  in  the 
Rule  benefits  industry,  and  it  produces 
benefits  to  consumers  that  likely 
outweigh  the  compliance  costs. 

Therefore,  the  Commission  declines 
to  initiate  a  rule  amendment  proceeding 
to  amend  or  repeal  any  portion  of  the 
disclosure  requirements  in  the  Rule. 


130  The  only  comment  suggesting  disclosures  are 
needed  to  counter  deceptive  statements  came  from 
FMS  of  GKC.  FMS  of  GKC  stated  that  some  funeral 
providers  tell  consumers  that  homemade  caskets  or 
those  purchased  elsewhere  must  comply  with  “any 
applicable  state  or  cemetery  requirement”  when 
there  are  no  such  requirements.  Comment  A-52,  at 
12.  The  Rule  already  forbids  the  practice  of 
misrepresenting  any  such  requirements,  and  it 
specifically  requires  a  disclosure  that:  “If  we  are 
required  by  law  or  by  a  cemetery  or  crematory  to 
use  any  items,  we  will  explain  the  reasons  in 
writing  below.”  16  CFR  453.4(b)(2)(i)(B). 

131  1990  Staff  Report  at  144-73. 


6.  The  Record  Does  Not  Support 
Amending  the  Rule  to  Address  the  Sale 
of  Pre-need  Funeral  Arrangements 

The  FR  Notice  set  forth  some  specific 
questions  about  pre-need  issues,  such  as 
whether  pre-need  transactions  are  easily 
distinguished  from  at-need  transactions, 
whether  pre-need  consumers  spend  less 
than  at-need  consumers,  and  whether 
widespread  unfair  or  deceptive 
practices  exist  in  pre-need  funeral 
transactions.132  Additional  pre-need 
issues  were  discussed  at  the  public 
workshop,  including  the  apparent  trend 
towards  increased  pre-need 
transactions,  the  distinction  between 
prearrangement  and  prepayment,  and 
the  incidence  of  consumer 
dissatisfaction  at  the  time  of  fulfillment 
of  a  preplanned  funeral  arrangement.133 

Although  the  current  Rule  does  not 
specifically  discuss  pre-need  funeral 
arrangements,  it  does  apply  to  both  at- 
need  and  pre-need  funeral  transactions. 
The  Rule  requires  funeral  providers  to 
make  the  appropriate  disclosures  at  the 
time  that  funeral  arrangements  are  made 
regardless  of  when  the  funeral  goods 
and  services  will  be  required.134  While 
pre-need  shoppers  are  obviously  not 
under  the  same  stringent  time 
constraints  as  at-need  shoppers,  the 
important  objectives  of  increasing 
consumers’  choices  and  awareness  of 
price  certainly  apply  to  both  types  of 
transactions.135 

Commenters  agreed  that  pre-need 
sales  are  on  the  rise.136  The  AARP 
pointed  to  its  1999  survey  results, 
showing  that  44%  of  consumers  pre¬ 
planned  their  funeral  and  67%  of  those 
consumers  pre-paid.137  Several  reasons 
were  put  forth  for  the  rise  in  these  types 
of  transactions.  It  is  possible  that 
consumers  are  becoming  better 
educated,  do  more  comparison 
shopping,  and  thus  make  more  advance 
arrangements.  One  commenter 
suggested  that  part  of  the  increase  could 
be  attributable  to  the  belief  held  by 
some  consumers  that  they  need  to 
reduce  their  assets  to  qualify  for  certain 
income-based  benefits.138  Another 


132  FR  Notice,  64  FR  at  24253. 

133  TR  at  133-34. 

134  16  CFR  453.2. 

135  Indeed,  another  objective — encouraging 
comparison  shopping — may  have  even  more  of  an 
impact  on  pre-need  shoppers  than  on  at-need 
shoppers. 

136  See,  e.g.,  AARP,  Comment  A-55,  at  10,  22; 
FAMSA,  Comment  A-76,  at  28. 

137  AARP,  Comment  A-55,  at  22  (citing  to  their 
survey,  “Funeral  and  Burial  Planners  Survey,” 
Washington,  D.C.,  August  1999  at  11).  These 
numbers  showed  a  notable  increase  from  the  1988 
survey  that  indicated  that  34%  of  consumers  pre¬ 
planned  their  funerals,  and  50%  of  those  consumers 
pre-paid. 

138  Churchman,  TR  at  139-40. 


possibility  is  that  a  greater  number  of 
solicitations  stimulate  a  greater  number 
of  pre-need  arrangements.  In  fact, 
according  to  another  survey  conducted 
for  AARP,  in  1999,  43%  of  the 
population  more  than  50  years  of  age 
reported  being  solicited  about 
purchasing  pre-need  funeral 
arrangements.139  Some  commenters 
pointed  to  this  increased  activity  and 
the  increased  potential  for  abuse  as  a 
reason  to  strengthen  the  Rule  in  this 
area.140  Commenters  urged  two  types  of 
amendments:  additional  disclosures  and 
protections  against  abusive  practices. 

a.  Disclosures 

A  group  of  commenters  supported 
amending  the  Rule  to  add  disclosures 
specific  to  the  sale  of  pre-need  funeral 
arrangements.  While  suggesting  that 
more  consumers  comparison  shop  for 
pre-need  arrangements  than  for  at-need 
arrangements,  some  commenters 
contended  that  the  additional  time  does 
not  necessarily  translate  to  additional 
information.141  In  fact,  these 
commenters  claimed  that  pre-need 
consumers  may  routinely  miss  out  on 
the  Rule’s  benefits  because  funeral 
providers  fail  to  make  the  required 
disclosures  when  dealing  with 
consumers  making  pre-need  funeral 
arrangements.142 

In  addition,  some  commenters 
advocated  requiring  disclosures  about 
issues  they  deem  critical  to  these 
transactions,  such  as  interest  payments, 
penalties  for  contract  cancellations,  and 
contract  portability  (or  lack  thereof).143 
However,  commenters  disagreed  about 
who  should  address  these  issues,  with 
some  concluding  that  pre-need  concerns 


139  AARP,  Comment  A-55,  at  22  (citing  to  “Older 
Americans  and  Preneed  Funeral  and  Burial 
Arrangements,  Results  from  a  National  Telephone 
Survey,"  AARP,  May  1999  at  3). 

140  See,  e.g.,  AARP,  Comment  A-55,  at  22  (calling 
for  uniform  federal  standards);  Graham,  TR  at  134 
(indicating  that  pre-need  arrangements  account  for 
30%  to  40%  of  his  funeral  business);  Kramer,  TR 

at  135  (indicating  that  32%  of  consumers  aged  50 
and  older  have  prepaid  for  funeral  services). 

141  See,  e  g.,  FMS  of  GKC,  Comment  A-52,  at  7; 
AARP,  Comment  A-55,  at  14;  CANA,  Comment  A- 
58,  at  12. 

142  See,  e.g.,  AARP,  Comment  A-55,  at  10 
(mentioning  that  some  consumers  are  purchasing 
pre-need  contracts  over  the  Internet  without  ever 
seeing  any  disclosure  documents);  Kramer,  TR  at 
136  (compliance  with  Rule  at  67%  to  75%  for  pre¬ 
need).  See  also  Pinkerton,  Comment  A-63,  at  3 
(describing  a  pre-need  marketing  plan  developed  by 
a  local  group  of  religious  cemeteries  in  conjunction 
with  local  funeral  homes  in  which  consumers 
purchase  an  insurance  policy  to  fund  a  funeral  but 
never  see  a  General  Price  List). 

143  See,  e.g.,  B.  Johnson,  A-43,  at  6;  AARP, 
Comment  A-55,  at  23;  FAMSA,  Comment  A-76,  at 
29. 
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are  better  left  to  state  regulation,144 
while  others  argued  that  the 
Commission  should  include  additional 
disclosures  for  pre-need  contracts  in  the 
Rule.145 

b.  Abusive  Practices 

A  number  of  commenters  contended 
that  pre-need  transactions  that  involve 
advance  payment  have  led  to  abusive 
practices.146  One  commenter  suggested 
that  deceptive  statements  are  made 
regarding  the  cost  savings  of 
prepayment.147  Some  commenters 
suggested  that  consumers  may  be 
charged  more  money  at  the  time  of  need 
even  though  the  funeral  arrangements 
were  prepaid.148  A  number  of  comments 
from  consumer  groups  further  suggested 
that  pre-need  consumers  are  subject  to 
lengthy,  repetitive  and/or  high- 
pressured  sales  tactics,  which  may  lead 
consumers  to  purchase  more  goods  and 
services  than  needed.149  Although  pre¬ 
need  transactions  lack  the  time 
constraints  and  emotional  factors 
associated  with  at-need  transactions, 
these  commenters  urged  the 
Commission  to  address  directly  pre¬ 
need  practices  in  the  Rule,  to  eliminate 
some  of  these  “predatory”  practices.150 

On  the  other  hand,  a  number  of 
comments  that  addressed  this  issue 
stated  that  abuse  in  this  area  is  not 
widespread,  and  that  pre-need  shoppers 
pay  less  than,  or  at  least  no  more  than, 
at-need  shoppers.151  For  instance,  a 


144  See,  e.g.,  FCSC,  Comment  55,  at  6;  ICFA, 
Comment  A-38,  at  25-26;  CANA,  Comment  A-58,  at 
13;  NFDA,  Comment  A-56,  at  89-90. 

145  See,  e.g.,  B.  Johnson,  A-43,  at  6;  AARP, 
Comment  A-55,  at  23;  FAMSA,  Comment  A-76,  at 
29. 

14B  Commenters  pointed  out  the  differences 
between  funeral  preplanning,  which  is  common  to 
all  pre-need  transactions,  and  prepaying,  which  is 
common  to  only  some  pre-need  transactions.  See, 
e.g.,  ICFA,  Comment  A-38,  at  21;  AARP,  Comment 
A-55,  at  21-23. 

147  FCSC,  Comment  55,  at  6  (commenter, 
however,  believes  that  this  is  a  state  issue).  See  also 
IFDA,  Comment  A-34,  at  11-12  (noting  deceptive 
statements  from  cemetery  industry). 

148  See,  e.g.,  Leonard,  Comment  A-48,  at  5;  FMS 
of  GKC,  Comment  A-52,  at  7  (relating  an  anecdote 
that  the  only  casket  available  cost  $700  more  than 
what  had  been  arranged). 

149  See,  e.g.,  AARP,  Comment  A-55,  at  23; 
FAMSA,  Comment  A-76,  at  28-29;  EJ,  Comment  A- 
79.  at  4. 

150  See,  e.g.,  FAMSA,  Comment  A-76,  at  29; 
Pinkerton,  Comment  A-63,  at  3;  Johnson,  Comment 
A-43.  One  suggestion  made  by  FAMSA  is  to  impose 
a  cooling-off  period,  to  reduce  the  incidence  of 
“inappropriately  aggressive  sales  practices.  .  .” 
FAMSA,  Comment  A-76,  at  29. 

151  See,  e.g.,  FEA,  Comment  A-10,  at  6;  Neel,  A- 
14,  at  8;  ICFA,  Comment  A-38,  at  21-22;  FMS  of 
GKC,  Comment  A-52,  at  6-7;  CANA,  Comment  A- 
58,  at  9.  But  see  FEA,  Comment  A-10,  at  10-12; 
IFDA,  Comment  A-34,  at  11-12  (two  funeral  home 
trade  groups  that  believe  the  problems  that  exist  in 
the  pre-need  setting  relate  to  cemeteries,  and  not  to 
funeral  homes). 


comment  from  a  memorial  society 
presented  a  survey  showing  that  pre¬ 
need  funeral  transactions  cost  less  than 
at-need  funeral  transactions.152  Several 
potential  reasons  were  suggested  for  the 
cost  difference:  perhaps,  in  general, 
consumers  are  more  frugal  when 
purchasing  for  themselves,  and  perhaps 
the  more  cost  conscious  consumers  are 
the  ones  that  opt  for  pre-need  funeral 
transactions,  and  thus  do  more 
comparison  shopping.153 

c.  Analysis 

The  Commission  does  not  propose 
amending  the  Rule  to  address  pre-need 
funeral  arrangements  specifically.  First, 
there  is  insufficient  evidence  in  the 
record  to  show  that  abusive  practices  in 
the  sale  of  pre-need  funeral 
arrangements  are  prevalent.  Second, 
there  is  insufficient  record  evidence 
showing  that  federally-mandated 
disclosures  specific  to  pre-need  funeral 
arrangements  will  remedy  any  alleged 
injury  to  consumers. 

In  particular,  the  Commission  does 
not  propose  to  amend  the  Rule  to 
impose  disclosure  requirements  that  are 
not  already  in  the  GPL.  There  is  no 
question  that  the  Rule’s  current 
requirements,  including  the  provision  of 
the  GPL,  apply  to  both  at-need  and  pre¬ 
need  funeral  transactions.  It  is 
inappropriate  to  propose  amending  the 
Rule  in  the  absence  of  evidence 
suggesting  that  a  rulemaking  proceeding 
would  likely  develop  a  record  to 
support  imposition  of  additional 
disclosures  to  remedy  a  prevalent 
deceptive  or  unfair  act.  Nothing  in  this 
record  suggests  that  Section  5  of  the 
FTC  Act  is  inadequate  to  address  such 
practices  when  and  where  they  occur. 
Furthermore,  a  great  variety  of  state 
laws  address  the  sale  of  pre-need 
funeral  plans.  According  to  a  report 
issued  by  the  General  Accounting  Office 
in  2003,  most  states  impose  trusting  and 
insurance  requirements  and  impose 
state  licensing  or  registration 
requirements  on  sellers  of  pre-need 
contracts.154  State  laws  vary  on  the 


152  FMS  of  GKC,  Comment  A-52,  at  6-7 
(mentioning  the  Funeral  Information  Project  survey 
showing  that  the  average  cost  of  pre-need  burial 
arrangement  is  $5,316  compared  to  $7,036  for  at- 
need);  FEA,  Comment  A-10,  at  6  (based  on  46,000 
pre-need  arrangements,  the  average  cost  is 
approximately  $4,600,  which  is  well-below  the  cost 
of  at-need  funerals).  See  also  CANA,  Comment  A- 
58.  at  9. 

153  FMS  of  GKC,  Comment  A-52,  at  6-7;  FEA, 
Comment  A-10,  at  7  (opining  that  some  consumers 
are  restricted  in  how  much  they  can  spend). 

154  See  GAO  Report,  Death  Care  Industry, 
Regulation  Varies  Across  States  and  by  Industry 
Segment,  August  2003,  at  11-12  (stating  that  all  42 
states  responding  to  the  GAO’s  survey  reported  that 
they  regulate  sales  of  pre-need  funeral  plans  funded 
by  trusts,  and  34  responding  states  regulate  all  sales 


amount  of  refunds  to  which  consumers 
are  entitled  if  they  cancel  their  funeral 
plans.155  Because  states  have  been 
active  in  regulating  the  sale  of  pre-need 
funeral  arrangements,  it  is  unclear  that 
mandating  additional  disclosures  at  the 
federal  level  will  remedy  any  perceived 
problem  in  this  industry. 

In  sum,  the  evidence  on  the  record, 
while  suggesting  that  some  sellers 
engage  in  deceptive  conduct  in  the  sale 
of  pre-need  funeral  arrangements,  is 
primarily  anecdotal  or  simply 
conclusory,  and  falls  well  short  of 
showing  that  deceptive  or  unfair 
practices  are  widespread  in  the 
industry.  The  Commission  further  notes 
that  deceptive  conduct  by  funeral 
providers  selling  prepaid  funeral  plans 
could  be  challenged  under  Section  5  of 
the  FTC  Act,  15  U.S.C.  Sec.  45,  in 
appropriate  circumstances. 

V.  Conclusion 

The  evidence  is  strong  that  the  Rule 
continues  to  benefit  consumers  and  the 
industry,  as  a  whole.  The  Commission 
appreciates  the  comments  and  evidence 
submitted  in  this  regulatory  review  as  it 
continues  to  further  the  Commission’s 
understanding  of  the  ways  in  which  the 
industry  is  evolving.  Having  carefully 
considered  the  evidence  and  arguments 
made  in  support  of  amending  the  Rule 
to  prohibit  discounts,  reinstate  casket 
handling  fees,  revise  the  GPL 
requirements,  expand  the  scope  to  cover 
cemeteries  or  other  members  of  the 
funeral  industry,  and  impose  additional 
regulations  on  the  sale  of  pre-need 
funeral  contracts,  the  Commission 
declines  to  amend  the  Rule  at  this  time. 
Because  the  industry  is  not  static,  the 
Commission  welcomes  additional 
comments  about  the  effectiveness  of  the 
Funeral  Rule. 

List  of  Subjects  in  CFR  Part  453 

Funerals,  Trade  practices. 

By  direction  of  the  Commission. 

Donald  S.  Clark 

Secretary 

Appendix  1 

Funeral  Rule  Review:  Comments 

Comment  1  George  Silva,  Competitive 

Caskets,  Inc.  (“Silva”) 

Comment  2  James.  M.  St.  George. 

ConsumerCasket  USA,  Inc.  (“St.  George”) 
Comment  3  Maynard  Cheris,  Impressive 

Casket  (“Cheris”) 


of  pre-need  funeral  plans,  including  those  funded 
by  insurance).  New  York,  for  instance,  permits  only 
licensed  funeral  directors  to  sell  pre-need  funeral 
plans.  Id.  See  also  Carpenter,  Comment  6,  at  1  (pre- 
need  sales  in  Nebraska  are  covered  by  Nebraska 
statutes). 

155  Id. 


13752 


Federal  Register/ Vol.  73,  No.  51 /Friday,  March  14,  2008 /Rules  and  Regulations 


Comment  4  G.  Tomlinson  Stradling,  III, 
Stradling  Funeral  Homes,  Inc. 

(“Stradling”) 

Comment  5  Cletus  J.  Hansen,  State  of 
Wisconsin  Department  of  Regulation  & 
Licensing  (“WI  DR&L”) 

Comment  6  Thomas  R.  Burke,  Catholic 
Cemeteries  Archdiocese  of  Omaha 
(“Burke”) 

Comment  7  George  Silva,  Competitive 
Caskets,  Inc.  (“Silva”) 

Comment  8  Don  Watters,  Watters  Cemetery 
Memorials  (“Watters”) 

Comment  9  Patrick  Allen  (“Allen”) 

Comment  10  Kevin  Gray,  Direct  Casket  (2  E- 
mailed  comments,  10a  and  10b)  (“Gray”) 
Comment  11  Betty  Brown,  A  Team  Masters 
Casket  Store  (“Brown”) 

Comment  12  Stewart  David  Greenlee 
(“Greenlee”) 

Comment  13  Robert  Ceremsak  (“Ceremsak”) 
Comment  14  Robert  L.  Creal,  Licensed 
Funeral  Director  (“Creal”) 

Comment  15  Caryl  J.  Amet,  Arnet’s  Inc. 
(“Amet”) 

Comment  16  Thiem  Nguyen  V.,  Tobia  Casket 
(“Nguyen”) 

Comment  17  Charles  Graves,  Evans  Casket 
Store  (“Graves”) 

Comment  18  Evelyn  and  Richard  Rapozo, 
American  Casket  Company  (“Rapozo”) 
Comment  19  Charles  E.  Schumer,  United 
States  Senate  (“Senator  Schumer”) 
Comment  20  Clifford  L.  Hornsby,  Jr. 
(“Hornsby”) 

Comment  21  Hilton  Peel  (“Peel”) 

Comment  22  FD1292,  Licensed  Funeral 
Director  (“FD  1292“) 

Comment  23  Tim  Wilt  (“Wilt”) 

Comment  24  Kevin  M.  Bean,  Licensed 
Funeral  Director  (“Bean”) 

Comment  25  Howard  S.  Robertson,  Funeral 
&  Memorial  Society  of  Monterey  Bay 
(“FMS  of  MB”) 

Comment  26  Don  Fredrick,  Funeral  Director 
(“Fredrick”) 

Comment  27  John  T.  McQueen,  An 
independent  funeral  establishment 
(“McQueen”) 

Comment  28  Inge  W.  Horowitz,  Emek 
Sholom  Holocaust  Memorial  Cemetery 
(“Horowitz”) 

Comment  29  Sam  J.  Elkins,  Funeral  & 
Memorial  Society  of  Chattanooga  (“FMS  of 
C”) 

Comment  30  Brian  L.  Cotter,  Davis  Mortuary 
(“Cotter”) 

Comment  31  Mercille  Wells  (“Wells”) 
Comment  32  J.  Duran  Sellers,  Licensed 
Funeral  Director  (“Sellers”) 

Comment  33  Doris  Sandy  (“Sandy”) 
Comment  34  Wye  Hale-Rowe  (“Hale-Rowe”) 
Comment  35  Bruce  N.  Catlett  (“Catlett”) 
Comment  36  F.  Leon  Duke  (“Duke”) 
Comment  37  Susan  G.  Glaser,  Glaser 
Enterprises,  Inc.  (“Glaser”) 

Comment  38  Patricia  Martin,  M.S.W.,  Casket 
Royale  of  Kentucky  (“Martin”) 

Comment  39  George  Silva,  Competitive 
Caskets,  Inc.  (“Silva”) 

Comment  40  Roy  M.  Smith  (“Smith”) 
Comment  41  William  R.  Noto,  Eulogy 
International  (“Noto”) 

Comment  42  Charles  A.  Graham,  Licensed 
Funeral  Director/Registered  Embalmer  (“C. 
Graham”) 


Comment  43  Donald  M.  Pence  ("Pence”) 
Comment  44  Abbey  Memorial  Association 
(“Abbey”) 

Comment  45  Julius  and  Edith  Falwell 
(“Falwell”) 

Comment  46  Joseph  Ernest  Pray,  Pray 
Funeral  Home,  Inc.  (“Pray”) 

Comment  47  Pamela  Scott,  Kansas  Funeral 
Directors  &  Embalmers  Assoc.,  Inc.  (“KS 
FDEA”) 

Comment  48  Maynard  Cheris,  National 
Casket  Retailers  Association,  Inc. 

(“NCRA”) 

Comment  49  Pat  Graham,  Graham  Funeral 
Home  (“P.  Graham”) 

Comment  50  Linda  M.  Johnson  (“Johnson”) 
Comment  51  Thomas  Oswald,  Oswald 
Memorials  (“Oswald”) 

Comment  52  David  A.  Kesner,  Gendemalik 
Funeral  Home,  Inc.  (“Gendemalik”) 
Comment  53  Gerald  H.  (Skip)  Mikell,  Sr., 
Suburban  Funeral  Home,  Inc.  (“Mikell”) 
Comment  54  Brian  R.  Davis,  Directors 
Investment  Group,  Inc.  (“DIG”) 

Comment  55  James  E.  Peterson,  Funeral 
Consumer  Society  of  Colorado  (“FCS  CO”) 
Comment  56  Edith  S.  Brower,  New  Jersey 
Division  of  Consumer  Affairs  (“NJ  DCA”) 
Comment  57  Billie  Watson  Hughes,  The 
Independent  Funeral  Directors  Association 
of  the  District  of  Columbia  (“IFDA  DC”) 
Comment  58  Edith  Churchman,  Ph.D., 
National  Funeral  Directors  and  Morticians 
Association,  Inc.  (“NFDMA”) 

Comment  59  Peggy  F.  Porter  (“Porter”) 
Comment  60  Philip  L.  Minard,  Obsequy 
Associates,  LLC  (“Minard”) 

Comment  61  Arthur  R.  Angel,  Abel,  Musser, 
Sokolosky  Mares  &  Kouri  (“Angel”) 
Comment  62  John  D.  Vassar,  Vassar-Rawls 
Funeral  Home,  Inc.  (“Vassar”) 

Comment  63  Robert  R.  Johnson  (“R. 

Johnson”) 

Comment  64  Ernest  Landauer,  Bay  Area 
Funeral  Society  (“BAFS”) 

Comment  A-01156  Edward  Yee  (“Yee”) 

1.  Richard  F.  Cody.  Resthaven  Memorial 
Gardens  [Comment  A-02) 

2.  Jules  Polonetsky,  New  York  City 
Department  of  Consumer  Affairs  [Comment 
A-03] 

3.  William  Withenmidt  [Comment  A-04] 

4.  Norma  R.  Rees  [Comment  A-05] 

5.  Jeffrey  Spear,  Hansen-Spear  Funeral  Home 
(“Spear”)  [Comment  A-06] 

6.  T.  V.  Picraux  Jr.  [Comment  A-07] 

7.  John  Armiger,  Jr.,  Dulaney  Valley 
Memorial  Gardens  &  Mausoleum 
[Comment  A-08] 

8.  Frank  David  DeBor,  Esq.,  DeBor  Funeral 
Home,  Inc.  [Comment  A-09] 

9.  Robert  IV.  Ninker,  Funeral  Ethics 
Association  (“FEA”)  [Comment  A-10] 

10.  Glen  V.  Ayers,  State  of  California 
Cemetery  and  Funeral  Program  (“CA 
C&FP-l”)  [Comment  A-ll] 

11.  Dennis  L.  Goethe,  Schrader  Funeral 
Home,  Inc.  [Comment  A-12] 

12.  Robert  G.  Donald,  Bay  Area  Burial  Group 
(“BABG”)  [Comment  A-13] 


i56  Note:  All  comments  received  after  publication 
of  the  Federal  Register  Notice  announcing  the 
extension  of  the  comment  period  were  renumbered 
starting  with  01.  To  avoid  confusion,  these 
comments  will  be  designated  as  “A-01,”  etc. 


13.  Harry  C.  Neel,  Jefferson  Memorial 
Cemetery  and  Funeral  Home  (“Neel”) 
[Comment  A-14] 

14.  Val  f.  Franz  [Comment  A-15] 

15.  Apalm0226  (“Apalm”)  [Comment  A-16] 

16.  Dean  Magliocca,  Affordable  Monuments 
&  Caskets  (“Magliocca”)  [Comment  A-17J 

17.  Ernest  C.  Adams,  Jr.,  Funeral  Service 
Professional  (“E.  Adams”)  [Comment  A-18] 

18.  Roger  Adams  (“R.  Adams”)  [Comment  A- 
19] 

19.  William  S.  French,  Jr.,  Virginia  Cemetery 
Board  (“VA  CB”)  [Comment  A-20] 

20.  John  Levi  (“Levi”)  [Comment  A-21] 

21.  Sam  McKeever  [Comment  A-22) 

22.  Infinity  Caskets  (“Infinity”)  [Comment  A- 
23] 

23.  Jim  Broussard  Jr.,  Broussard’s  Mortuary 
(“Broussard”)  [Comment  A-24] 

24.  Pete  Van  Wassberge,  Jr.  [Comment  A-25] 

25.  Norma  M.  Vodanovich  [Comment  A-26] 

26.  G.  Tomlinson  Stradling  III,  The 
International  Order  of  the  Golden  Rule 
(“IOGR”)  [Comment  A-27] 

27.  June  J.  Ordes  (“Ordes”)  [Comment  A-28] 

28.  Kevin  Gray,  Direct  Casket  (“Gray”) 
[Comment  A-29] 

29.  John  E.  Carpenter,  Diocese  of  Toledo 
(“Carpenter”)  [Comment  A-30] 

30.  John  O.  Mitchell  IV,  Mitchell-Wiedefeld 
Home,  Inc.  [Comment  A-31] 

31.  John  G.  McCune,  Jr.  (“McCune”) 
[Comment  A-32] 

32.  Frederick  H.  Kitchen,  Funeral  Director/ 
Embalmer  [Comment  A-33] 

33.  David  T.  Froelich,  Illinois  Funeral 
Directors  Association  (“IFDA”)  [Comment 
A-34] 

34.  John  S.  Wallenstein,  New  York  State 
Monument  Builders  Association 
(“NYSMBA”)  [Comment  A-35) 

35.  Kerry  John  Anzalone  [Comment  A-36] 

36.  Blanche  Richardson  (“Richardson”) 
[Comment  A-37] 

37.  Irwin  W.  Shipper,  International  Cemetery 
and  Funeral  Association  (“ICFA”) 
[Comment  A-38]* 

38.  Ronald  G.  E.  Smith,  Ph.D.,  (On  behalf  of 
ICFA)  (“Smith  ICFA”)  [Comment  A-39] 

39.  David  Simich,  California  Monument 
Association  (“CMA”)  [Comment  A-40] 

40.  Peter  A.  Stefan,  Graham,  Putnam  & 
Mahoney  Funeral  Parlors  (“Stefan”) 
[Comment  A-41] 

41.  Walmck@aol.com,  (“Walmck”)  [Comment 
A-42] 

42.  Bradly  T.  Johnson,  Shultz-Vogel-Johnson 
Mortuary  [Comment  A-43] 

43.  David  Coughran,  [Comment  A-44] 

44.  Craig  Brown,  (“C.  Brown”)  [Comment  A- 
45] 

45.  Blair  Nelsen,  Nelsen  Funeral  Home 
(“Nelsen”)  [Comment  A-46] 

46.  Barry  Rubin,  The  Casket  Store  (“Rubin”) 
[Comment  A-47] 

47.  Karen  Leonard/Bob  Treuhaft,  (On  behalf 
of  Jessica  Mitford’s  The  American  Way  of 
Death)  (“Leonard”)  [Comment  A-48] 

48.  Carter  Wagoner,  (“Wagoner”)  Advent 
Funeral  and  Cremation  Services  [Comment 
A-49] 

49.  Doris  Carlton,  [Comment  A-50] 

50.  Robeil  Karlin,  California  Casket  Retailers 
Association  (“CCRA”)  [Comment  A-51] 

51.  Mercedes  Bern-Klug,  Funeral  &  Memorial 
Society  of  Greater  Kansas  City  (“FMS  of 
GKC”)  [Comment  A-52]* 


Federal  Register /Vol.  73,  No.  51 /Friday,  March  14,  2008 /Rules  and  Regulations 


13753 


52.  Barry  M.  Taira,  Caskets  &  Urns  For  Less 
(“Taira”)  [Comment  A-53] 

53.  Michael  P.A.  Cohen,  National  Selected 
Morticians  (“NSM”)  [Comment  A-54]* 

54.  Jeff  Kramer,  AARP  [Comment  A-55]* 

55.  T.  Scott  Gilligan,  National  Funeral 
Directors  Association  (“NFDA”)  [Comment 
A-56] 

56.  John  M.  Peterson,  Monument  Builders  of 
North  America  (“MBNA”)  [Comment  A- 

57] * 

57.  Harry  I.  Lapin,  Cremation  Association  of 
North  America  (“CANA”)  [Comment  A- 

58] * 

58.  Service  Corporation  International  (“SCI”) 
[Comment  A-59] 

59.  John  O.  Norquist,  Mayor,  City  of 
Milwaukee  (“Mayor  Norquist”)  [Comment 
A-60] 

60.  David  N.  Swim,  Casket  Gallery 
Showrooms  (“Swim”)  [Comment  A-61] 

61.  David  Lew,  The  Casket  Outlet  [Comment 
A-62] 

62.  James  O.  Pinkerton,  Orion  C.  Pinkerton 
Funeral  Home,  Inc.  (“Pinkerton”) 
[Comment  A-63] 

63.  Robert  Presiatt,  [Comment  A-64] 

64.  Dennis  N.  Britson,  North  American 
Cemetery  Regulators  Association 
(“NCRA”)  [Comment  A-65] 

65.  Bill  Collier,  Collier  Casket  Co.  (“Collier”) 
[Comment  A-66]* 

66.  Jed  Hendrickson,  Santa  Barbara 
Monumental  Co.,  Inc.  (“Hendrickson”) 
[Comment  A-67] 

67.  Richard  Lamb,  Richard  Lamb  Funeral 
Service  &  Resource  Center  (“Lamb”) 
[Comment  A-68] 

68.  Larry  Chedotal,  Sr.,  Restlawn  Park 
Cemetery  &  Mausoleum,  Inc.  (“Chedotal”) 
[Comment  A-69] 

69.  Charles  E.  Davis,  Association  of 
Independent  Funeral  Directors  of  Florida 
(“AIFDF”)  [Comment  A-70] 

70.  Robert  C.  Caudle,  (“Caudle”)  [Comment 
A-71] 

71.  William  P.  Conway,  Western  Cemetery 
Alliance  ("WCA”)  [Comment  A-72] 

72.  William  P.  Conway,  Interment 
Association  of  California  [Comment  A-73] 

73.  Wanda  Upper,  Arborcrest  Memorial  Park 
&  Chapel  Mausoleum  [Comment  A-74] 

74.  Betty  Brown,  A-Team  Casket  Stores  & 
National  Casket  Retailer’s  Association  (“B. 

.  Brown”)  [Comment  A-75]* 

75.  Lisa  Carlson,  Funeral  and  Memorial 
Societies  of  America  (“FAMSA”) 
[Comment  A-76]* 

76.  Carla  J.  Stovall,  State  of  Kansas,  Office  of 
the  Attorney  General  (“KS  OAG”) 
[Comment  A-77] 

77.  Kathie  Milligan  [Comment  A-78] 

78.  Carolyn  Jacobi,  Eternal  Justice  (“EJ”) 
[Comment  A-79]* 

79.  Morris  Nilsen,  Minnesota  Funeral 
Directors  Association  [Comment  A-80] 

80.  Elmer  Feldheim,  [Comment  A-81] 

81.  Charles  E.  Evans,  John  H.  Evans  Funeral 
Home  {“Evans”)  [Comment  A-82] 

82.  Don  Kim,  Rainbow  Casket  Company 
(“Kim”)  [Comment  A-83] 

83.  Stephanie  Lawrence,  [Comment  A-84] 

84.  Thomas  Crean,  Family  Funeral  Home 
Association  (“FFHA”)  [Comment  A-85] 

85.  Robert  McAdams,  Twin  Cities  Cremation 
(“McAdams”)  [Comment  A-86] 


86.  Larry  Kaplan,  National  Association  of 
Consumer  Agency  Administrators 
(“NACAA”)  [Comment  A-87] 

87.  Harold  Goyette,  Lewis  E.  Wint  and  Son 
Funeral  Home  [Comment  A-88] 

88.  Richard  F.  Cody,  Resthaven  Memorial 
Gardens  [Comment  A-89] 

*  NOTE:  Not  all  referenced  attachments  are 
included  in’electronic  form.  Copies  are 
available  from  the  FTC’s  Consumer 
Response  Center,  Room  130.  600 
Pennsylvania  Avenue,  N.W.,  Washington, 
D.C.  20580;  1-800-FTC-HELP. 

Appendix  2 

Participant  List 

Funeral  Rule  Review  Workshop,  November 
18, 1999 

A-55  Jeffrey  A.  Kramer.  American 
Association  of  Retired  Persons  (AARP) 

A-51  Robert  Karlin,  California  Casket 
Retailers  Association 
A-61  David  Swim,  Casket  Gallery 
Showrooms 

A-ll  G.  V.  Ayers,  Cemetery  &  Funeral 
Program  of  the  CA  Dept,  of  Cons.  Affairs 
(CFP-1  of  CA) 

A-58  Harvey  Lapin,  Cremation  Association  of 
North  America  (CANA) 

54  Bill  Seale,  Directors  Investment  Group, 

Inc.  (DIG) 

A-79  Carolyn  Jacobi,  Eternal  Justice 
A-76  Lisa  Carlson,  Funeral  and  Memorial 
Societies  of  America  (FAMSA) 

A-10  Robert  Ninker,  Funeral  Ethics 
Association  (FEA) 

Jonathan  Siedlecki,  FEA 
A-52  Mercedes  Bern-Klug,  Funeral  and 
Memorial  Society  of  Greater  Kansas  City 
49  Pat  Graham,  Graham  Funeral  Home 
(Graham) 

A-38  Paul  M.  Elvig,  International  Cemetery 
and  Funeral  Association  (ICFA) 

57  Billie  Watson  Hughes,  Independent 
Funeral  Directors  Assoc,  of  the  District  of 
Columbia  (IFDADC) 

A-27  Randall  L.  Earl,  International  Order  of 
the  Golden  Rule  (IOGR) 

A-14  Harry  Neel,  Jefferson  Memorial 
Cemetery  and  Funeral  Home 
A-57  John  M.  Peterson,  Monument  Builders 
of  North  America  (MBNA) 

A-87  Jennifer  L.  Rawls,  National  Association 
of  Consumer  Agency  Administrators 
(NACAA) 

48  Maynard  Cheris,  National  Casket  Retailers 
Association,  Inc. 

A-56  John  Carmon,  National  Funeral 
Directors  Association  (NFDA) 

T.  Scott  Gilligan,  NFDA 
A-54  George  W.  Clarke,  National  Selected 
Morticians  (NSM) 

58  Edith  Churchman,  Ph.D.,  National  Funeral 
Directors  &  Morticians  Association 
(NFDMA) 

A-35  John  S.  Wallenstein,  New  York  State 
Monument  Builders  Association  (NYSMB) 
A-63  James  Pinkerton,  Orion  C.  Pinkerton 
Funeral  Home,  Inc. 

A-59  Glenn  McMillen,  Service  Corporation 
International  (SCI) 


Appendix  3 

Statements  Made  On  The  Public  Record 

Funeral  Rule  Review  Workshop,  November 
18, 1999 

Sylvia  Brown,  Greensboro,  NC 
Robert  Creal,  Creal  Funeral  Home,  St. 
Petersburg,  FL 

Tom  Crean,  Family  Funeral  Home  Assn., 

New  Westminister,  British  Columbia, 
Canada 

Gere  Fulton,  FCA-FAMSA,  Board  Member, 
Columbia,  SC 

Samuel  Frain,  Indiana  Funeral  Directors 
Assn.,  Frain  Mortuary  Inc.,  Winamac,  IN 
John  R.  Harmon,  NFDA-MA,  Tyler,  TX 
John  Horan,  Horan  &  McConaty  Funeral  Svc./ 
Cremation,  Aurora,  CO 
Deicie  May  James,  Milwaukee,  WI 
David  McComb,  D.O.  McComb  &  Sons,  Ft. 
Wayne,  IN 

John  McDonough,  Electronic  Funeral  Service 
Assn.,  McDonough  Funeral  Home,  Lowell, 
MA 

Rev.  Partick  Pollard,  Natl.  Catholic  Cemetery 
Conference,  Hillside,  IL 
Eileen  Santangelo,  Evergreen  Memorial 
Garden 

Richard  Santore,  Today  in  Death  Care, 
Kingsport,  TX 

Steven  Sklar,  Chairman,  N.A.M.  Cemetery 
Regulators  Assn.,  Chair,  Consumer  Affairs, 
Baltimore,  MD 

Douglas  Stowell,  Funeral  Sendees,  Inc., 
Stowell,  Anton  &  Kraemer,  Tallahassee,  FL 
Shirley  VanArsdale,  Nft)A,  Gardner,  KS 
[FR  Doc.  E8-5065  Filed  3-13-08:  8:45  am] 

BILLING  CODE  6750-01-S 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

[Docket  No.  OSHA-2007-0040] 

RIN  1218-AC08 

Updating  OSHA  Standards  Based  on 
National  Consensus  Standards 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Department  of 
Labor. 

ACTION:  Final  rule;  confirmation  of 
effective  date. 

SUMMARY:  OSHA  is  confirming  the 
effective  date  of  its  direct  final  rule  that 
revises  a  number  of  standards  for 
general  industry  that  refer  to  national 
consensus  standards.  The  direct  final 
rule  states  that  it  would  become 
effective  on  March  13,  2008  unless 
OSHA  receives  significant  adverse 
comment  on  these  revisions  by  January 
14,  2008.  OSHA  received  no  adverse 
comments  by  that  date  and,  therefore,  is 
confirming  that  the  rule  will  become 
effective  on  March  13,  2008. 
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DATES:  The  direct  final  rule  published 
on  December  14,  2007  (72  FR  71061)  is 
effective  March  13,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Press  Inquiries:  Kevin  Ropp,  OSHA 
Office  of  Communications,  Room  N- 
3647,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210;  telephone:  (202)  693-1999. 
General  and  technical  information:  Don 
Pittenger,  Director,  Office  of  Safety 
Systems,  Directorate  of  Standards  and 
Guidance,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  Room  N-3609,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210;  telephone  (202)  693-2508. 
ADDRESSES:  In  compliance  with  28 
U.S.C.  2112(a),  OSHA  designates  the 
Associate  Solicitor  for  Occupational 
Safety  and  Health  as  the  recipient  of 
petitions  for  review  of  the  final 
standard.  Contact  the  Associate  Solicitor 
at  the  Office  of  the  Solicitor,  Room  S- 
4004,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  telephone:  (202)  693-5445. 
SUPPLEMENTARY  INFORMATION:  The  direct 
final  rule,  which  applies  to  general 
industry,  removes  a  number  of 
references  to  national  consensus 
standards  that  have  requirements  that 
duplicate,  or  are  comparable  to,  other 
OSHA  rules;  this  action  includes 
correcting  a  paragraph  citation  in  one  of 
these  OSHA  rules.  The  direct  final  rule 
also  removes  a  reference  to  American 
Welding  Society  standard  A3. 0-1969 
(“Terms  and  Definitions”). 

On  December  14,  2007,  OSHA 
published  the  direct  final  rule  in  the 
Federal  Register  with  a  statement  that 
the  rule  would  become  effective  on 
March  13,  2008  unless  the  Agency 
received  a  significant  adverse  comment 
by  January  14,  2008  (72  FR  71061). 
OSHA  published  simultaneously  with 
the  direct  final  rule  a  companion 
proposed  rule  (72  FR  71091).  In  both  the 
direct  final  rule  and  the  proposed  rule, 
OSHA  requested  comment  on  any  issues 
related  to  this  action. 

OSHA  received  six  comments  on  the 
direct  final  rule;  none  of  these 
comments  was  significantly  adverse. 
Some  commenters  suggested  that 
OSHA,  instead  of  removing  the 
duplicative  and  outdated  references, 
update  the  references  to  the  latest 
versions  of  the  consensus  standards. 
While  OSHA  will  consider  updating  its 
rules  to  incorporate  more  recent 
versions  of  the  consensus  standards  in 
the  future,  updating  the  references  is 
outside  the  scope  of  this  rulemaking.  In 
addition,  some  commenters  mistakenly 
believed  that  removing  the  duplicative 
references  would  diminish  employee 


protection.  As  explained  in  the 
December  14,  2007  Federal  Register 
notice,  OSHA  is  removing  references 
that  essentially  duplicate  requirements 
found  elsewhere  in  OSHA’s  standards. 
For  this  reason,  employee  protection 
will  not  be  diminished  by  the  direct 
final  rule.  Therefore,  the  direct  final  rule 
will  become  effective  on  March  13, 

2008. 

Authority  and  Signature 

Edwin  G.  Foulke,  Jr.,  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  directed  the 
preparation  of  this  document.  OSHA  is 
issuing  this  document  pursuant  to 
Sections  4,  6,  and  8  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
653,  655,  657),  Secretary  of  Labor’s 
Order  5-2007  (72  FR  31160);  and  29 
CFR  part  1911. 

Signed  at  Washington,  DC  on  March  11, 
2008. 

Edwin  G.  Foulke,  Jr. 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 

[FR  Doc.  E8-5120  Filed  3-13-08;  8:45  am] 

BILLING  CODE  4510-2&-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4022  and  4044 

Benefits  Payable  in  Terminated  Single- 
Employer  Plans;  Allocation  of  Assets 
in  Single-Employer  Plans;  Interest 
Assumptions  for  Valuing  and  Paying 
Benefits 

AGENCY:- Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Final  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation’s  regulations  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  and  Allocation  of  Assets  in 
Single-Employer  Plans  prescribe  interest 
assumptions  for  valuing  and  paying 
benefits  under  terminating  single- 
employer  plans.  This  final  rule  amends 
the  regulations  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  April  2008.  Interest 
assumptions  are  also  published  on  the 
PBGC’s  Web  site  [http://www.pbgc.gov). 
DATES:  Effective  April  1,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  B.  Klion,  Manager,  Regulatory 
and  Policy  Division,  Legislative  and 
-  Regulatory  Department,  Pension  Benefit 
Guaranty  Corporation.  1200  K  Street, 
NW.,  Washington,  DC  20005,  202-326- 
4024.  (TTY/TDD  users  may  call  the 


Federal  relay  service  toll-free  at  1-800- 
877-8339  and  ask  to  be  connected  to 
202-326-4024.) 

SUPPLEMENTARY  INFORMATION:  The 

PBGC’s  regulations  prescribe  actuarial 
assumptions — including  interest 
assumptions — for  valuing  and  paying 
plan  benefits  of  terminating  single- 
employer  plans  covered  by  title  IV  of 
the  Employee  Retirement  Income 
Security  Act  of  1974.  The  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Three  sets  of  interest  assumptions  are 
prescribed:  (1)  A  set  for  the  valuation  of 
benefits  for  allocation  purposes  under 
section  4044  (found  in  Appendix  B  to 
Part  4044),  (2)  a  set  for  the  PBGC  to  use 
to  determine  whether  a  benefit  is 
payable  as  a  lump  sum  and  to  determine 
lump-sum  amounts  to  be  paid  by  the 
PBGC  (found  in  Appendix  B  to  Part 
4022),  and  (3)  a  set  for  private-sector 
pension  practitioners  to  refer  to  if  they 
wish  to  use  lump-sum  interest  rates 
determined  using  the  PBGC’s  historical 
methodology  (found  in  Appendix  C  to 
Part  4022). 

This  amendment  (1)  adds  to 
Appendix  B  to  Part  4044  the  interest 
assumptions  for  valuing  benefits  for 
allocation  purposes  in  plans  with 
valuation  dates  during  March  2008,  (2) 
adds  to  Appendix  B  to  Part  4022  the 
interest  assumptions  for  the  PBGC  to 
use  for  its  own  lump-sum  payments  in 
plans  with  valuation  dates  during  April 
2008,  and  (3)  adds  to  Appendix  C  to 
Part  4022  the  interest  assumptions  for 
private-sector  pension  practitioners  to 
refer  to  if  they  wish  to  use  lump-sum 
interest  rates  determined  using  the 
PBGC’s  historical  methodology  for 
valuation  dates  during  April  2008. 

For  valuation  of  benefits  for  allocation 
purposes,  the  interest  assumptions  that 
the  PBGC  will  use  (set  forth  in 
Appendix  B  to  part  4044)  will  be  5.64 
percent  for  the  first  20  years  following 
the  valuation  date  and  4.71  percent 
thereafter.  These  interest  assumptions 
represent  an  increase  (from  those  in 
effect  for  March  2008)  of  0.10  percent 
for  the  first  20  years  following  the 
valuation  date  and  0.10  percent  for  all 
years  thereafter. 

The  interest  assumptions  that  the 
PBGC  will  use  for  its  own  lump-sum 
payments  (set  forth  in  Appendix  B  to 
part  4022)  will  be  3.25  percent  for  the 
period  during  which  a  benefit  is  in  pay 
status  and  4.00  percent  during  any  years 
preceding  the  benefit’s  placement  in  pay 
status.  These  interest  assumptions 
represent  an  increase  (from  those  in 
effect  for  March  2008)  of  0.25%  in  the 
immediate  annuity  rate  and  are 
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otherwise  unchanged.  For  private-sector 
payments,  the  interest  assumptions  (set 
forth  in  Appendix  C  to  part  4022)  will 
be  the  same  as  those  used  by  the  PBGC 
for  determining  and  paying  lump  sums 
(set  forth  in  Appendix  B  to  part  4022). 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect  current 
market  conditions  as  accurately  as 
possible. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation 
and  payment  of  benefits  in  plans  with 
valuation  dates  during  April  2008,  the 


amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  “significant  regulatory 
action”  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  Jor  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  4022 

Employee  benefit  plans.  Pension 
insurance,  Pensions,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4044 


■  In  consideration  of  the  foregoing,  29 
CFR  parts  4022  and  4044  are  amended 
as  follows: 

PART  4022— BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

■  1.  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302,  1322,  1322b, 
1341(c)(3)(D),  and  1344. 

■  2.  In  appendix  B  to  part  4022,  Rate  Set 
174,  as  set  forth  below,  is  added  to  the 
table. 

Appendix  B  to  Part  4022 — Lump  Sum 
Interest  Rates  for  PBGC  Payments 


PBGC  finds  that  good  cause  exists  for 
making  the  assumptions  set  forth  in  this 

Employee  benefit  plans,  Pension 
insurance,  Pensions. 

*  *  *  * 

* 

For  plans  with  a  valuation 
date 

Immediate 

Defered  annuities  (percent) 

Rate  set 

annuity  rate 

On  or  after  Before 

(percent) 

i  i  h 

h 

n  i 

n2 

174 

04-1-08  0S-1 -08 

3.25 

4.00  4.00 

4.00 

7 

8 

■  3.  In  appendix  C  to  part  4022,  Rate  Set 
174,  as  set  forth  below,  is  added  to  the 
table. 

Appendix  C  to  Part  4022 — Lump  Sum 
Interest  Rates  for  Private  Sector 
Payments 

***** 

For  plans  with  a  valuation 
date 

Immediate 

Deferred  annuities  (percent) 

Rate  set 

annuity  rate 

On  or  after  Before 

(percent) 

i  i  i  2 

h 

n, 

^2 

174 

04-1-08  05-1-08 

3.25 

4.00  4.00 

4.00 

7 

8 

PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

■  4.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 


Authority:  29  U.S.C.  1301(a),  1302(b)(3),  Appendix  B  to  Part  4044 — Interest 
1341, 1344, 1362.  Rates  Used  to  Value  Benefits 

■  5.  In  appendix  B  to  part  4044,  anew  ***** 
entry  for  April  2008,  as  set  forth  below, 
is  added  to  the  table. 


For  valuation  dates  occurring  in  the  month — 


The  values  of  i  t  are: 

i ,  for  t  =  i  i  for  t  =  i ,  for  t  = 
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Issued  in  Washington,  DC,  on  this  7th  day 
of  March  2008. 

Vincent  K.  Snowbarger, 

Deputy  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  E8-5192  Filed  3-13-08;  8:45  am] 

BILLING  CODE  7709-01 -P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[USCG-2008-01 69] 

RIN  1 625-AA-09 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway  (AIWW), 
Wrightsville  Beach;  Cape  Fear  and 
Northeast  Cape  Fear  Rivers,  Both  in 
Wilmington,  NC 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  Temporary  Deviation 
from  Regulations. 

SUMMARY:  The  Commander,  Fifth  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  regulation  governing 
the  operation  of  three  North  Carolina 
Department  of  Transportation  (NCDOT) 
drawbridges;  The  S.R.  74  Bridge,  across 
the  Atlantic  Intracoastal  Waterway  mile 
283.1  at  Wrightsville  Beach,  NC;  the 
Cape  Fear  River  Memorial  Bridge  at 
mile  26.8,  and  the  Isabel  S.  Holmes 
Bridge,  at  mile  1.0,  across  Northeast 
Cape  Fear  River  both  in  Wilmington, 

NC,  to  accommodate  distance  races. 
DATES:  This  deviation  is  effective  from 

7  a.m.  to  11:59  p.m.  on  November  1, 
2008. 

ADDRESSES:  Materials  referred  to  in  this 
document  are  available  for  inspection  or 
copying  at  Commander  (dpb),  Fifth 
Coast  Guard  District,  Federal  Building, 
1st  Floor.  431  Crawford  Street, 
Portsmouth,  VA  23704-5004  between 

8  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (757)  398-6629. 
Commander  (dpb).  Fifth  Coast  Guard 
District  maintains  the  public  docket  for 
this  temporary  deviation. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  S.  Heyer,  Bridge  Management 
Specialist,  Fifth  Coast  Guard  District,  at 
(757) 398-6629. 

SUPPLEMENTARY  INFORMATION:  The  S.R. 

74  Bridge  across  the  Atlantic 
Intracoastal  Waterway  (AIWW)  mile 
283.1  at  Wrightsville  Beach,  a  lift 
drawbridge,  has  a  vertical  clearance  in 
the  closed  position  to  vessels  of  20  feet, 
above  mean  high  water  (MHW).  The 


Cape  Fear  River  Memorial  Bridge,  a 
vertical  lift  drawbridge,  has  vertical 
clearances  in  full  open  and  closed 
positions  to  vessels  of  135  feet  and  65 
feet  above  MHW,  respectively.  The 
Isabel  S.  Holmes  Bridge,  at  mile  1.0, 
across  Northeast  Cape  Fear  River,  a  lift 
drawbridge,  has  a  vertical  clearance  in 
the  closed  position  to  vessels  of  40  feet 
above  MHW. 

The  Wilmington  Family  YMCA  on 
behalf  of  the  NCDOT  (the  bridge  owner) 
requested  a  temporary  deviation  from 
the  current  operating  regulations  of  the 
aforementioned  bridges  set  out  in  33 
CFR  117.821(a)(5),  33  CFR  117.823  and 
33  CFR  117.829(a),  respectively,  to 
accommodate  “The  Carolinian”  Iron 
and  Half-Iron  distance  races  scheduled 
for  Saturday,  November  1,  2008. 

The  Coast  Guard  will  inform  the  users 
of  the  waterways  through  our  Local  and 
Broadcast  Notices  to  Mariners  of  the 
closure  periods  for  the  bridges  so  that 
vessels  can  arrange  their  transits  to 
minimize  any  impact  caused  by  the 
temporary  deviation. 

To  facilitate  the  races,  the 
drawbridges  will  be  maintained  in  the 
closed-to-navigation  position  on 
November  1,  2008,  at  the  following 
times:  From  7  a.m.  to  10  a.m.  for  the 
S.R.  74  Bridge;  from  11  a.m.  to  11:59 
p.m.  for  the  Cape  Fear  River  Memorial 
Bridge;  and  from  8  a.m.  to  11:59  p.m.  for 
the  Isabel  S.  Holmes  Bridge. 

In  accordance  with  33  CFR  117.35(e), 
the  drawbridges  must  return  to  its 
regular  operating  schedule  immediately 
at  the  end  of  the  designated  time  period. 
This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35. 

We  analyzed  this  temporary  deviation 
under  Commandant  Instruction 
M16475.1D  which  guides  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321— 4370f).  The 
environmental  impact  that  this 
temporary  deviation  will  have  is 
minimal  because  holding  the 
drawbridges  in  the  closed  position  for  a 
limited  period,  for  a  public  function, 
will  not  result  in  a  change  in  functional 
use,  or  an  impact  on  a  historically 
significant  element  or.setting. 

Dated:  March  5,  2008. 

Waverly  W.  Gregory,  Jr., 

Chief,  Bridge  Administration,  Branch,  Fifth 
Coast  Guard  District. 

[FR  Doc.  E8-5127  Filed  3-13-08;  8:45  ami 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[USCG-2008-0061] 

RIN  1 625-AA1 1 

Regulated  Navigation  Areas:  Cape 
Fear  River,  Wilmington,  NC 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  regulated  navigation  area 
(RNA)  on  the  waters  of  the  Cape  Fear 
River,  Wilmington,  NC.  This  action  is 
necessary  to  minimize  the  potential  risk 
of  allision  to  the  USS  NORTH 
CAROLINA,  a  United  States  Navy 
submarine,  while  moored  at  the  North 
Carolina  State  Port,  Wilmington,  NC. 
This  rule  will  enhance  the  safety  of 
vessels  transiting  this  area  of  the  Cape 
Fear  River  during  the  period  of  reduced 
horizontal  clearance. 

DATES:  This  rule  is  effective  from  8  a.m. 
on  April  25,  2008,  through  8  p.m.  on 
May  7,  2008. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  USCG-2008- 
0061  and  are  available  online  at  http:// 
www.regulations.gov.  They  are  also 
available  for  inspection  or  copying  at 
Docket  Management  Facility  (M-30), 
U.S.  Department  of  Transportation, 

West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590-0001,  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  202-366-9329. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  concerning  this  rule, 
phone  CW04  Stephen  Lyons, 

Waterways  Management  Division  Chief, 
Sector  North  Carolina,  at  (252)  247- 
4525. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  The  USS  NORTH 
CAROLINA  will  be  moored  in  the  Cape 
Fear  River,  Wilmington,  North  Carolina 
for  an  official  United  States  Navy 
commissioning  ceremony.  As  the 
ceremony  is  a  military  function  within 
the  meaning  of  5  U.S.C.  553(a)(1),  the 
Coast  Guard  will  not  conduct  a  notice 
and  comment  period  for  this  temporary 
final  rule. 
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Background  and  Purpose 

The  USS  NORTH  CAROLINA,  a 
United  States  Navy  submarine,  will  be 
moored  at  the  port  in  Wilmington, 

North  Carolina  Cape  Fear  River,  in 
preparation  for  the  Navy’s 
commissioning  ceremony  of  the 
submarine.  This  rule  provides  for  the 
safety  and  security  of  a  U.S.  Navy 
submarine  and  vessels  transiting  past  it 
while  it  is  moored  in  close  proximity  to 
the  shipping  channel  at  the  North 
Carolina  State  Port,  Wilmington,  NC. 
This  action  is  necessary  to  protect  the 
USS  NORTH  CAROLINA  and  prevent 
vessels  300  gross  tons  or  more  and  all 
tugs  and  tows  with  a  combined  tonnage 
of  300  gross  tons  or  more  from  abiding 
with  the  submarine  due  to  a  loss  of 
steering  or  propulsion,  other  mechanical 
failure,  or  human  error. 

Discussion  of  Rule 

The  RNA  will  encompass  the  waters 
of  the  Cape  Fear  River  from  1  nautical 
mile  south  of  the  North  Carolina  State 
Port,  Wilmington,  NC,  to  1  nautical  mile 
north  of  the  North  Carolina  State  Port, 
Wilmington,  NC.  Each  operator  of  a 
vessel  of  300  gross  tons  or  more  or  a  tug 
and  tow  with  a  combined  tonnage  of 
300  gross  tons  or  more  that  intends  to 
enter  the  RNA  shall: 

(i)  Ensure  they  have  sufficient 
propulsion  and  directional  control  to 
safely  navigate  the  RNA  under 
prevailing  conditions, 

(ii)  Make  the  necessary  arrangements 
and  be  escorted  through  the  RNA  by  a 
<ug  with  sufficient  horsepower  to  arrest 
and  control  their  vessel  or  tug  and  tow 
in  the  event  of  a  steering,  propulsion,  or 
other  casualty, 

(hi)  Ensure  they  do  not  meet  or 
overtake  any  other  vessel  of  300  gross 
tons  or  more  or  a  tug  and  tow  with  a 
combined  tonnage  of  300  gross  tons  or 
more  in  the  RNA,  and 

(iv)  Obtain  authorization  from  the 
Captain  of  the  Port,  Cape  Fear  River.  To 
seek  permission  to  transit  the  area,  the 
Captain  of  the  Port,  Cape  Fear  River  can 
be  contacted  via  Sector  North  Carolina 
at  telephone  number  (252)  247-4570.  If 
permission  is  granted,  all  persons  and 
vessels  must  comply  with  the 
instructions  of  the  Captain  of  the  Port, 
Cape  Fear  River  and  proceed  at  the 
minimum  speed  necessary  to  maintain  a 
safe  course  while  transiting  the  RNA. 

The  Captain  of  the  Port,  Cape  Fear 
River  by  the  direction  of  the  District 
Commander,  may  grant  waivers  upon 
request,  and  authorize  a  deviation  from 
any  part  of  this  regulation  if  it  is  found 
that  the  proposed  operation  can  be  done 
safely.  A  request  for  a  wavier  and  or 
deviation  must  be  submitted  in  writing 


and  received  not  less  than  24  hours 
before  the  intended  operation  and  must 
state  specifically  why  this  action  is 
necessary. 

Regulatory  Evaluation 

This  rule  is  not  a  “significant 
regulatory  action”  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  The  limited  amount  of  time  this 
RNA  will  be  in  place  and  the  need  to 
protect  the  public  while  the  USS 
NORTH  CAROLINA  is  moored  in  the 
Cape  Fear  River  prompts  the  Coast 
Guard  to  promulgate  this  temporary 
final  rule. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule*  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  term  “small  entities”  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be 
minimal.  Although  this  regulation  will 
restrict  movement  in  the  regulated  area, 
the  effect  of  this  rule  will  not  be 
significant  because:  (i)  The  regulated 
navigation  area  will  be  in  effect  for  a 
limited  duration  of  time  and  (ii)  the 
Coast  Guard  will  make  notifications  via 
maritime  advisories  so  mariners  can 
adjust  their  plans  accordingly. 

Assistance  for  Small  Entitles 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offer  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency’s 


responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG— FAIR  (1-888-734-3247).  The 
Coast  Guard  will  not  retaliate  against 
small  entities  that  question  or  complain 
about  this  rule  or  any  policy  or  action 
of  the  Coast  Guard. 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  would  not  result  in 
such  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  would  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  ride  and 
would  not  create  an  environmental  risk 
to  health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
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13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  “significant 
energy  action”  under  that  order  because 
it  is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Technical  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  (NTTAA)  (15 
U.S.C.  272  note)  directs  agencies  to  use 
voluntary  consensus  standards  in  their 
regulatory  activities  unless  the  agency 
provides  Congress,  through  the  Office  of 
Management  and  Budget,  with  an 
explanation  of  why  using  these 
standards  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  (e.g.,  specifications 
of  materials,  performance,  design,  or 
operation;  test  methods;  sampling 
procedures;  and  related  management 
systems  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies. 

This  proposed  rule  does  not  use 
technical  standards.  Therefore,  we  did 
not  consider  the  use  of  voluntary 
consensus  standards. 

Environment 

We  have  analyzed  this  proposed  rule 
under  Commandant  Instruction 
M16475.1D  which  guides  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321— 4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded  under 
figure  2-1,  paragraph  34(gfof  the 
Instruction  from  further  environmental 
documentation.  A  final  “Environmental 
Analysis  Checklist”  and  a  final 


“Categorical  Exclusion  Determination” 
are  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

Regulatory  Text 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-1,  6.04-1,  6.04-6  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1 

■  2.  Add  temporary  §  165.T05-007  to 
read  as  follows: 

§165.T05-007  Regulated  Navigation  Area; 
Cape  Fear  River,  Wilmington  North  Carolina 

(a)  Definitions.  For  the  purposes  of 
enforcing  the  temporary  RNA  for  the 
location  identified  in  paragraph  (b)  of 
this  section,  a  Designated 
Representative  means  a  Coast  Guard 
commissioned,  warrant  or  petty  officer 
who  has  been  authorized  by  the  COTP 
Cape  Fear  River  to  act  on  his  behalf. 

(b)  Location.  The  following  area  is  a 
regulated  navigation  area:  Waters  of  the 
Cape  Fear  River,  from  surface  to  bottom, 
encompassed  by  latitude  34°  10"N 
thence  north  to  the  Cape  Fear  Memorial 
Bridge. 

(c)  Regulations.  (1)  The  general 
regulations  governing  regulated 
navigation  areas  found  in  §  165.13  of 
this  part  apply  to  the  regulated 
navigation  area  described  in  paragraph 
(b)  of  this  section. 

(2)  All  persons  are  required  to  comply 
with  the  general  regulations  governing 
this  regulated  navigation  area  (RNA). 

(3)  This  rule  provides  for  the  safety  of 
a  U.S.  Navy  submarine  and  vessels 
transiting  past  it  while  it  is  moored  in 
close  proximity  to  the  shipping  channel 
at  the  North  Carolina  State  Port, 
Wilmington,  NC.  This  action  is 
necessary  to  protect  the  USS  NORTH 
CAROLINA  and  prevent  vessels  300 
gross  tons  or  more  and  all  tugs  and  tows 
with  a  combined  tonnage  of  300  gross 
tons  or  more  from  abiding  with  the 
submarine  due  to  a  loss  of  steering  or 
propulsion,  other  mechanical  failure,  or 
human  error. 

(4)  The  RNA  will  encompass  the 
waters  of  the  Cape  Fear  River  from  1 


nautical  mile  south  of  the  North 
Carolina  State  Port,  Wilmington  NC  to  1 
nautical  mile  north  of  the  North 
Carolina  State  Port,  Wilmington,  NC. 
Each  operator  of  a  vessel  of  300  gross 
tons  or  more  or  a  tug  and  tow  with  a 
combined  tonnage  of  300  gross  tons  or 
more  that  intends  to  enter  the  RNA 
shall: 

(i)  Ensure  that  they  have  sufficient 
propulsion  and  directional  control  to 
safely  navigate  the  RNA  under 
prevailing  conditions, 

(ii)  Make  the  necessary  arrangements 
and  be  escorted  through  the  RNA  by  a 
tug  with  sufficient  horsepower  to  arrest 
and  control  their  vessel  or  tug  and  tow 
in  the  event  of  a  steering,  propulsion,  or 
other  casualty, 

(iii)  Ensure  they  do  not  meet  or 
overtake  any  other  vessel  of  300  gross 
tons  or  more  or  a  tug  and  tow  with  a 
combined  tonnage  of  300  gross  tons  or 
more  in  the  RNA,  and 

(iv)  Obtain  authorization  from  the 
Captain  of  the  Port,  Cape  Fear  River.  To 
seek  permission  to  transit  the  area,  the 
Captain  of  the  Port,  Cape  Fear  River  can 
be  contacted  via  Sector  North  Carolina 
at  telephone  number  (252)  247-4570.  If 
permission  is  granted,  all  persons  and 
vessels  must  comply  with  the 
instructions  of  the  Captain  of  the  Port, 
Cape  Fear  River  and  proceed  at  the 
minimum  speed  necessary  to  maintain  a 
safe  course  while  transiting  the  RNA. 

(5)  The  Captain  of  the  Port,  Cape  Fear 
River  by  the  direction  of  the  District 
Commander,  may  grant  waivers  upon 
request,  and  authorize  a  deviation  from 
any  part  of  this  regulation  if  it  is  found 
that  the  proposed  operation  can  be  done 
safely.  A  request  for  a  wavier  and  or 
deviation  must  be  submitted  in  writing 
and  received  not  less  than  24  hours 
before  the  intended  operation  and  must 
state  specifically  why  this  action  is 
necessary. 

(d)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  the  zone  by  Federal, 
State,  and  local  agencies. 

(e)  Enforcement  period.  This  section 
will  be  enforced  from  8  a.m.  on  April 
25,  2008  through  8  p.m.  May  7,  2008. 

Dated;  February  20,  2008. 

F.M.  Rosa, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 

[FR  Doc.  E8-5126  Filed  3-13-08;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[USCG-2008-01  03] 

RIN  1625-AA87 

Security  Zone;  Cape  Fear  River, 
Wilmington,  NC 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  will 
establish  a  temporary  security  zone  on 
the  waters  of  the  Cape  Fear  River  off  the 
North  Carolina  State  Port  Authority 
facilities,  Wilmington,  North  Carolina 
during  the  USS  NORTH  CAROLINA 
Commissioning  ceremony.  The  security 
zone  is  necessary  to  provide  for  the 
security  oflhe  USS  NORTH  CAROLINA 
and  the  safety  of  life  of  event 
participants,  spectators  and  mariners  on 
U.S.  navigable  waters  during  the  event. 
Entry  into  the  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
a  designated  representative. ' 

DATES:  This  rule  is  effective  from  8  a.m. 
on  May  3,  2008,  through  1  p.m.  May  3, 
2008. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  USCG-2008- 
0103  and  are  available  online  at 
http://www.regulations.gov.  This 
material  is  also  available  for  inspection 
or  copying  at  two  locations:  The  Docket 
Management  Facility  (M-30),  U.S. 
Department  of  Transportation.  West 
Building  Ground  Floor,  Room  Wl  2-140, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays  and  the  United 
States  Coast  Guard  Marine  Safety  Unit, 
721  Medical  Center  Drive,  Suite  100, 
Wilmington,  North  Carolina  28401 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  concerning  this  rule, 
phone  CW04  Stephen  Lyons, 

Waterways  Management  Division  Chief, 
Sector  North  Carolina,  at  (252)  247- 
4525. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  The  USS  NORTH 
CAROLINA  will  be  the  subject  of  an 
official  United  States  Navy 
commissioning  ceremony,  a  military 


function  within  the  meaning  of  5  U.S.C. 
553(a)(1),  and  as  such  the  Coast  Guard 
will  not  conduct  a  notice  and  comment 
period  for  this  regulation.  Safely  and 
securely  navigating  the  narrow  Cape 
Fear  River  will  prove  challenging  with 
a  submarine  in  the  water.  This 
regulation  is  necessary  to  protect  the 
public,  the  christening  event’s 
attendees,  and  to  secure  the  submarine. 

Background  and  Purpose 

This  security  zone  is  part  of  a 
comprehensive  port  security  regime 
designed  to  safeguard  human  life, 
vessels,  and  waterfront  facilities. 

The  Navy  will  conduct  the  USS 
NORTH  CAROLINA’S  Commissioning 
ceremony  at  the  North  Carolina  State 
Port  Wilmington,  North  Carolina.  To 
address  the  aforementioned  security 
concerns,  the  Captain  of  the  Port,  Cape 
Fear  River  is  establishing  a  security 
zone  upon  certain  waters  of  the  Cape 
Fear  River.  This  security  zone  will 
prevent  vessels  or  persons  from 
engaging  in  waterborne  terrorist  actions 
during  the  USS  NORTH  CAROLINA’S 
Commissioning  ceremony.  A  security 
zone  is  prudent  for  this  type  of  event. 

Discussion  of  Rule 

On  Saturday  May  3,  2008,  the  USS 
NORTH  CAROLINA’S  Commissioning 
ceremony  will  be  held  at  North  Carolina 
State  Port.  The  security  zone  is  required 
from  8  a.m.  through  1  p.m.  on  May  3, 
2008  to  safeguard  the  USS  NORTH 
CAROLINA  and  event  participants 
during  the  commissioning  ceremony. 
The  security  zone  will  encompass  the 
waters  of  the  Cape  Fear  River  from  V2 
nautical  mile  south  of  the  North 
Carolina  State  Port  Wilmington,  North 
Carolina  to  V2  nautical  mile  north  of  the 
North  Carolina  State  Port  Wilmington, 
North  Carolina.  U.S.  Coast  Guard  patrol 
vessels  will  be  on  scene  to  control  the 
movement  of  persons  and  vessels  in  the 
security  zone. 

No  person  or  vessel  may  enter  or 
remain  in  the  security  zone  at  any  time 
without  the  permission  of  the  Captain  of 
the  Port.  Cape  Fear  River.  Each  person 
or  vessel  operating  within  the  security 
zone  will  obey  any  direction  or  order  of 
the  Captain  of  the  Port,  Cape  Fear  River. 
The  Captain  of  the  Port  may  take 
possession  and  control  of  any  vessel  in 
a  security  zone  and/or  remove  any 
person,  vessel,  article  or  thing  from  this 
security  zone. 

Persons  desiring  to  transit  the  area  of 
the  security  zone  may  contact  the 
Captain  of  the  Port  via  the  Sector  North 
Carolina  Command  Center  via  telephone 
at  (252)  247-4570  or  on  VHF  channel  16 
(156.8  MHz)  to  seek  permission  to 
transit  the  area.  If  permission  is  granted. 


all  persons  and  vessels  must  comply 
with  the  instructions  of  the  Captain  of 
the  Port,  Cape  Fear  River  or  a  designated 
representative.  ^ 

Regulatory  Evaluation 

This  rule  is  not  a  “significant 
regulatory  action”  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order. 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  is 
unnecessary.  Although  this  regulation 
restricts  access  to  certain  waters  of  the 
Cape  Fear  River,  the  effect  of  this 
regulation  will  not  be  significant 
because:  (i)  The  Captain  of  the  Port  or 
a  representative  may  authorize  access  to 
the  security  zone,  (ii)  the  security  zone 
will  be  enforced  for  limited  duration, 
and  (iii)  the  Coast  Guard  will  make 
notifications  via  maritime  advisories  so 
mariners  can  adjust  their  plans 
accordingly. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a. 
substantial  number  of  small  entities. 

The  term  "small  entities”  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  term  “small  entities”  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  rule  would  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  on 
certain  waters  of  the  Cape  Fear  River. 
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This  security  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  Although  the 
security  zone  will  apply  to  certain 
waters  of  the  Cape  Fear  River,  traffic 
will  be  allowed  to  pass  through  the  zone 
with  the  permission  of  the  Captain  of 
the  Port  or  a  designated  representative. 
The  duration  of  the  security  zone  will 
be  limited  to  five  hours.  Before  the 
effective  period,  we  will  issue  maritime 
advisories  widely  available  to  users  of 
the  river. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offer  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call 
1-888-REG— FAIR  (1-888-734-3247). 
The  Coast  Guard  will  not  retaliate 
against  small  entities  that  question  or 
complain  about  this  rule  or  any  policy 
or  action  of  the  Coast  Guard. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 


aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultatiormnd  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  “significant 
energy  action”  under  that  order  because 
it  is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Technical  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  (NTT  A  A)  (15 
U.S.C.  272  note)  directs  agencies  to  use 
voluntary  consensus  standards  in  their 


regulatory  activities  unless  the  agency 
provides  Congress,  through  the  Office  of 
Management  and  Budget,  with  an 
explanation  of  why  using  these 
standards  would  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Voluntary  consensus  standards  are 
technical  standards  (e.g.,  specifications 
of  materials,  performance,  design,  or 
operation;  test  methods;  sampling 
procedures;  and  related  management 
systems  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies. 

This  rule  does  not  use  technical 
standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  consensus 
standards. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  Ml 64 75. ID 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321— 4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded  under 
figure  2-1,  paragraph  (34)(g)  of  the 
Instruction  from  further  environmental 
documentation.  A  final  “Environmental 
Analysis  Check  List”  and  a  final 
“Categorical  Exclusion  Determination” 
are  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

Words  of  Issuance  and  Proposed 
Regulatory  Text 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-1.  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  Add  temporary  §  165.T05-01 1  to 
read  as  follows: 

§  1 65.T05— 01 1  Security  Zone;  Cape  Fear 
River,  Wilmington,  North  Carolina. 

(a)  Location.  The  following  area  is  a 
security  zone:  The  waters  of  the  Cape 
Fear  River,  from  surface  to  bottom, 
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encompassed  by  a  line  connecting  the 
following  points,  beginning  at  34°10'56" 
N,  077°57'18"  W;  thence  west  to 
position  34°10'56"  N,  077°57'30"  W; 
thence  north  along  the  western  edge  of 
the  Cape  Fear  River  to  position 
34°12'53"  N,  077°57'36"  W;  thence  east 
to  position  34°12'53"  N,  077°57'18"  W; 
thence  south  along  the  eastern  edge  of 
the  Cape  Fear  River  to  the  starting  point. 
These  coordinates  are  based  upon  NAD 
1983. 

(b)  Definitions.  As  used  in  this 
section,  for  purposes  of  enforcing  the 
security  zone  identified  in  paragraph  (a) 
of  this  section,  designated 
representative  means  Coast  Guard  Patrol 
Commanders  including  Coast  Guard 
coxswains,  petty  officers  and  other 
officers  operating  Coast  Guard  vessels, 
and  federal,  state,  and  local  officers 
designated  by  the  Captain  of  the  Port 
Cape  Fear. 

(c)  Regulations.  (1)  Under  general 
regulations  in  §  165.33,  entry  into, 
anchoring,  mooring,  or  transiting  this 
zone  by  persons  or  vessels  is  prohibited 
without  the  prior  permission  of  the 
Captain  of  the  Port  Cape  Fear  River  or 

a  designated  representative. 

(2)  U.S.  Coast  Guard  patrol  vessels 
will  be  on  scene  to  control  the 
movement  of  persons  and  vessels  in  the 
security  zone. 

(3)  No  person  or  vessel  may  enter  or 
remain  in  the  security  zone  at  any  time 
without  the  permission  of  the  Captain  of 
the  Port,  Cape  Fear  River.  Each  person 
or  vessel  operating  within  the  security 
zone  must  obey  any  direction  or  order 
of  the  Captain  of  the  Port,  Cape  Fear 
River.  The  Captain  of  the  Port  may  take 
possession  and  control  of  any  vessel  in 

a  security  zone  and/or  remove  any 
person,  vessel,  article  or  thing  from  this 
security  zone. 

(4)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  via  the  Sector  North 
Carolina  Command  Center  via  telephone 
at  (252)  247-4570  or  on  VHF  channel  16 
(156.8  MHz)  to  seek  permission  to 
transit  the  area.  If  permission  is  granted, 
all  persons  and  vessels  must  comply 
with  the  instructions  of  the  Captain  of 
the  Port,  Cape  Fear  River  or  a  designated 
representative. 

(d)  Effective  period.  This  section  is 
effective  on  May  3,  2008  from  8  a.m. 
through  1  p.m. 

Dated:  February  25,  2008. 

J.P.  Nadeau, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port,  Cape  Fear  River. 

[FR  Doc.  E8-5125  Filed  3-13-08;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  242 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  100 

[FWS-R7-SM-2008-0021 ;  70101-1335- 
0064L6] 

RIN  1 01 8— AU71 

Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska,  Subpart  C 
and  Subpart  D — 2008-09  Subsistence 
Taking  of  Fish  and  Shellfish 
Regulations 

AGENCIES:  Forest  Service,  Agriculture: 
Fish  and  Wildlife  Service,  Interior. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes 
regulations  for  seasons,  harvest  limits, 
methods,  and  means  related  to  taking  of 
fish  and  shellfish  for  subsistence  uses 
during  the  2008-09  regulatory  year.  The 
rulemaking  is  necessary  because 
Subpart  D  is  subject  to  an  annual  public 
review  cycle.  This  rulemaking  replaces 
the  fish  and  shellfish  taking  regulations 
included  in  the  “Subsistence 
Management  Regulations  for  Public 
Lands  in  Alaska,  Subpart  D — 2007-08 
Subsistence  Taking  of  Fish  and  Wildlife 
Regulations,”  which  expire  on  March 
31,  2008. 

DATES:  This  rule  is  effective  April  1, 
2008,  through  March  31,  2009. 
ADDRESSES:  The  Board  meeting 
transcripts  are  available  for  review  at 
the  Office  of  Subsistence  Management, 
3601  C  Street,  Suite  1030,  Anchorage, 
AK  99503,  or  on  the  Office  of 
Subsistence  Management  Web  site 
(http://alaska.fws.gov/asm/home.html). 
FOR  FURTHER  INFORMATION  CONTACT: 
Chair,  Federal  Subsistence  Board,  c/o 
U.S.  Fish  and  Wildlife  Service, 
Attention:  Peter  J.  Probasco,  Office  of 
Subsistence  Management;  (907)  786- 
3888.  For  questions  specific  to  National 
Forest  System  lands,  contact  Steve 
Kessler,  Subsistence  Program  Leader, 
USDA,  Forest  Service,  Alaska  Region, 
(907)  786-3592. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  Title  VIII  of  the  Alaska  National 
Interest  Lands  Conservation  Act 
(ANILCA)  (16  U.S.C.  3111-3126), 
Congress  found  that  “the  situation  in 
Alaska  is  unique  in  that,  in  most  cases, 
no  practical  alternative  means  are 


available  to  replace  the  food  supplies 
and  other  items  gathered  from  fish  and 
wildlife  which  supply  rural  residents 
dependent  on  subsistence  uses  *  *  *” 
and  that  “continuation  of  the 
opportunity  for  subsistence  uses  of 
resources  on  public  and  other  lands  in 
Alaska  is  threatened  *  *  *.”  As  a  result. 
Title  VIII  requires,  among  other  things, 
that  the  Secretary  of  the  Interior  and  the 
Secretary  of  Agriculture  (Secretaries) 
implement  a  joint  program  to  grant  a 
preference  for  subsistence  uses  of  fish 
and  wildlife  resources  on  Federal  public 
lands  and  waters  in  Alaska,  unless  the 
State  of  Alaska  enacts  and  implements 
laws  of  general  applicability  that  are 
consistent  with  ANILCA  and  that 
provide  for  the  subsistence  definition, 
preference,  and  participation  specified 
in  Sections  803,  804,  and  805  of 
ANILCA. 

The  State  implemented  a  program  that 
the  Department  of  the  Interior 
previously  found  to  be  consistent  with 
ANILCA.  However,  in  December  1989, 
the  Alaska  Supreme  Court  ruled  in 
McDowell  v.  State  of  Alaska  that  the 
rural  preference  in  the  State  subsistence 
statute  violated  the  Alaska  Constitution. 
The  Court’s  ruling  in  McDowell 
required  the  State  to  delete  the  rural 
preference  from  its  subsistence  statute 
and,  therefore,  negated  State  compliance 
with  ANILCA.  The  Court  stayed  the 
effect  of  the  decision  until  July  1,  1990. 

As  a  result  of  the  McDowell  decision, 
on  July  1,  1990,  the  Department  of  the 
Interior  and  the  Department  of 
Agriculture  (Departments)  assumed 
responsibility  for  implementation  of 
Title  VIII  of  ANILCA  on  public  lands 
and  waters.  In  anticipation  of  carrying 
out  this  responsibility,  the  Departments 
published  temporary  subsistence 
management  regulations  for  public 
lands  in  Alaska  in  the  Federal  Register 
on  June  29,  1990  (55  FR  27114).  Because 
the  State  was  unable  to  create  a  program 
in  compliance  with  Title  VIII,  the 
Departments  published  final  subsistence 
management  regulations  in  the  Federal 
Register  in  1992  (57  FR  22940,  May  29, 
1992). 

As  a  result  of  this  joint  process 
between  Interior  and  Agriculture,  these 
regulations  can  be  found  in  two  titles  of 
the  Code  of  Federal  Regulations  (CFR): 
Title  36,  “Parks,  Forests,  and  Public 
Property,”  and  title  50,  “Wildlife  and 
Fisheries,”  at  36  CFR  242.1-28  and  50 
CFR  100.1-28,  respectively.  The 
regulations  contain  subparts  as  follows: 
Subpart  A,  General  Provisions:  subpart 
B,  Program  Structure:  subpart  C,  Board 
Determinations;  and  subpart  D, 
Subsistence  Taking  of  Fish  and  Wildlife. 

Consistent  with  subparts  A,  B,  and  C 
of  these  regulations,  as  revised  May  7, 
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2007  (72  FR  25688).  the  Departments 
established  a  Federal  Subsistence  Board 
to  administer  the  Federal  Subsistence 
Management  Program.  The  Board’s 
composition  includes: 

•  A  Chair  appointed  by  the  Secretary 
of  the  Interior  with  concurrence  of  the 
Secretary  of  Agriculture; 

•  The  Alaska  Regional  Director,  U.S. 
Fish  and  Wildlife  Service; 

•  The  Alaska  Regional  Director,  U.S. 
National  Park  Service; 

•  The  Alaska  State  Director,  U.S. 
Bureau  of  Land  Management; 

•  The  Alaska  Regional  Director,  U.S. 
Bureau  of  Indian  Affairs;  and 

•  The  Alaska  Regional  Forester,  U.S. 
Forest  Service. 

Through  the  Board,  these  agencies 
participate  in  the  development  of 
regulations  for  subparts  A,  B,  and  C, 
which  set  forth  and  guide  the  program, 
and  the  subpart  D  regulations,  which  are 
revised  annually. 


Federal  Subsistence  Regional  Advisory 
Councils 

The  Federal  subsistence  management 
regulations  divide  Alaska  into  10 
subsistence  resource  regions,  each  of 
which  is  represented  by  a  Federal 
Subsistence  Regional  Advisory  Council 
(Regional  Council)  (36  CFR  242.11  and 
50  CFR  100.11).  The  Regional  Councils 
provide  a  forum  for  rural  residents,  who 
have  personal  knowledge  of  local 
conditions  and  resource  requirements, 
to  have  a  meaningful  role  in  the 
subsistence  management  of  fish  and 
wildlife  on  Alaska  public  lands  and 
waters.  The  Regional  Council  members 
represent  varied  geographical,  cultural, 
and  user  diversity  within  each  region. 

Because  the  subpart  D  regulations, 
which  establish  seasons  and  harvest 
limits  and  methods  and  means,  are 
subject  to  an  annual  cycle,  they  require 
development  of  an  entire  new  rule  each 

Modifications  to  §  .24 


year.  Customary  and  traditional  use 
determinations  (subpart  C)  are  subject  to 
an  annual  review  process  providing  for 
modification  each  year.  Section  .24 
(customary  and  traditional  use 
determinations)  was  originally 
published  in  the  Federal  Register  on 
May  29,  1992  (57  FR  22940).  The 
regulations  at  36  CFR  242.4  and  50  CFR 
100.4  define  “customary  and  traditional 
use”  as  “a  long-established,  consistent 
pattern  of  use,  incorporating  beliefs  and 
customs  which  have  been  transmitted 
from  generation  to  generation  *  *  *.” 
Since  that  time,  the  Board  has  made  a 
number  of  customary  and  traditional 
use  determinations  at  the  request  of 
impacted  subsistence  users.  Those 
modifications,  along  with  some 
administrative  corrections,  were 
published  in  the  Federal  Register  as 
follows: 


Federal  Register  citation 

Date  of  publication 

Rule  made  changes  to  the  fol¬ 
lowing  provisions  of _ .24: 

59  FR  27462  . 

May  27,  1994  . 

Wildlife  and  Fish/Shellfish. 

59  FR  51855  . 

October  13,  1994  . 

Wildlife  and  Fish/Shellfish. 

60  FR  10317  . 

February  24,  1995  . 

Wildlife  and  Fish/Shellfish. 

61  FR  39698  . 

July  30,  1996  . 

Wildlife  and  Fish/Shellfish. 

62  FR  29016  . 

May  29.  1997  . 

Wildlife  and  Fish/Shellfish. 

63  FR  35332  . 

June  29,  1998  . 

Wildlife  and  Fish/Shellfish. 

63  FR  46148  . 

August  28,  1998  . 

Wildlife  and  Fish/Shellfish. 

64  FR  1276  . 

January  8,  1999  . 

Fish/Shellfish. 

64  FR  35776  . 

July  1,  1999  . 

Wildlife. 

65  FR  40730  . 

June  30,  2000  ...: . 

Wildlife. 

66  FR  10142  . 

February  13,  2001  . 

Fish/Shellfish. 

66  FR  33744  . 

June  25,  2001  . 

Wildlife. 

67  FR  5890  . 

February  7,  2002  . 

Fish/Shellfish. 

67  FR  43710  . 

June  28,  2002  . 

Wildlife. 

68  FR  7276  . 

February  12,  2003  . 

Fish/Shellfish. 

Note:  The  Board  met  May  20-22,  2003,  but  did  not  make  any  additional  customary  and  traditional  use  determinations. 


69  FR  5018  . 

69  FR  40174  . 

February  3,  2004  . 

July  1.  2004  . 

Fish/Shellfish. 

Wildlife. 

70  FR  13377  . 

70  FR  36268  . 

71  FR  15569  . 

71  FR  37642  . 

72  FR  12676  . 

March  21 ,  2005  . 

June  22,  2005  . . 

March  29,  2006  . 

June  30,  2006  . 

March  16,  2007  . 

Fish/Shellfish. 

Wildlife. 

Fish/Shellfish. 

Wildlife. 

Fish/Shellfish. 

72  FR  73426  . 

December  27,  2007  . 

Wildlife/Fish. 

Current  Rule 

The  Departments  published  a 
proposed  rule  on  December  19,  2006  (71 
FR  75899),  to  amend  subparts  C  and  D 
of  36  CFR  242  and  50  CFR  100.  The 
proposed  rule  opened  a  comment 
period,  which  closed  on  March  23, 

2007.  The  Departments  advertised  the 
proposed  rule  by  mail,  radio,  and 
newspaper.  During  that  period,  the 
Regional  Councils  met  and,  in  addition 
to  other  Regional  Council  business, 
received  suggestions  for  proposals  from 


the  public.  The  Board  received  a  total  of 
17  proposals  for  changes  and  1  proposal 
deferred  from  the  previous  cycle  to 
subparts  C  and  D.  After  the  proposal 
period  closed,  the  Board  prepared  a 
booklet  describing  the  proposals  and 
distributed  them  to  the  public;  this  was 
also  available  online.  The  public  then 
had  an  additional  30  days  in  which  to 
comment  on  the  proposals  for  changes 
to  the  regulations. 

The  10  Regional  Councils  met  again, 
received  public  comments,  and 
formulated  their  recommendations  to 


the  Board  on  proposals  for  their 
respective  regions.  The  Regional 
Councils  had  a  substantial  role  in 
reviewing  the  proposed  rule  and  making 
recommendations  for  the  final  rule. 
Moreover,  a  Council  Chair,  or  a 
designated  representative,  presented 
each  Council’s  recommendations  at  the 
Board  meeting  of  December  11-13, 

2007.  These  final  regulations  reflect 
Board  review  and  consideration  of 
Regional  Council  recommendations  and 
public  comments.  The  public  has  had 


Federal  Register/ Vol.  73,  No.  51 /Friday,  March  14,  2008 /Rules  and  Regulations 


13763 


extensive  opportunity  to  review  and 
comment  on  all  changes. 

Of  the  18  proposals,  including  one 
that  had  been  deferred  the  previous 
cycle,  the  Board  adopted  8,  rejected  7, 
took  no  action  on  2,  and  deferred  1.  Of 
the  eight  adopted  proposals,  four  were 
with  modifications.  The  Board  took  no 
action  on  two  proposals  due  to  action 
that  they  had  taken  on  other  similar 
proposals  and  then  deferred  one 
proposal  to  allow  collection  of 
additional  information. 

Summary  of  Proposals  Rejected  by  the 
Board 

The  Board  rejected,  deferred,  or  took 
no  action  on  10  proposals.  The  rejected 
proposals  were  recommended  for 
rejection  by  at  least  one  of  the  Regional 
Councils,  except  for  the  two  as  noted  in 
the  summary.  Detailed  information 
relating  to  justification  for  the  action  on 
each  proposal  may  be  found  in  the 
Board  meeting  materials  and  transcripts, 
available  for  review  at  the  Office  of 
Subsistence  Management,  3601  C  Street, 
Suite  1030,  Anchorage,  Alaska  99503,  or 
on  the  Office  of  Subsistence 
Management  Web  site  (http:// 
alaska.fws.gov/asm/home.html). 

•  The  Board  rejected  one  proposal  to 
have  “no  Federal  subsistence  priority” 
for  customary  and  traditional  use 
determination  for  the  Juneau  road 
system  area  as  unnecessarily  restrictive 
for  subsistence  users. 

•  The  Board  rejected  one  proposal  to 
close  the  subsistence  steelhead  fishery 
on  the  Admiralty,  Baranof,  and 
Chichagof  Islands  as  unnecessarily 
restrictive  for  subsistence  users. 

•  The  Board  rejected  one  proposal  to 
close  commercial  herring  fishing  in 
Federal  public  waters  in  the  Makhnati 
Island  area,  contrary  to  the 
recommendation  of  the  Southeast 
Council,  based  on  a  lack  of  substantial 
evidence  to  support  th4  closure. 

•  The  Board  rejected  one  proposal  to 
allow  dipnetting  from  the  banks  of  the 
Kenai  River  at  the  Moose  Range 
Meadows  site,  contrary  to  the 
recommendation  of  the  Southcentral 
Council,  based  on  conservation 
concerns. 

•  The  Board  rejected  two  proposals, 
one  that  would  restrict  gillnet  mesh  size 
and  one  to  restrict  gillnet  depth  on  the 
Yukon  River,  at  the  request  of  two 
Councils  and  contrary  to  one  Council’s 
recommendation.  The  Board  based  its 
decisions  on  the  need  for  additional 
evidence  to  support  the  proposals  and  a 
concern  for  unnecessary  restrictions  on 
subsistence  users. 

•  The  Board  deferred  one  proposal 
concerning  elders  fishing  on  the  Yukon 
River  for  a  year  to  allow  the  proponent 


more  time  to  address  and  further  review 
the  implications  and  issues  related  to 
who  could  or  could  not  assist  the  elder 
while  fishing. 

Summary  of  Proposals  Adopted  by  the 
Board 

The  Board  adopted  eight  proposals. 
Four  of  these  proposals  were  adopted  a's 
submitted,  and  four  were  adopted  with 
modifications  suggested  by  the 
respective  Regional  Council, 
modifications  developed  during  the 
analysis  process,  or  modifications 
developed  during  the  Board’s  public 
deliberations. 

All  of  the  adopted  proposals  were 
recommended  for  adoption  by  at  least 
one  of  the  Regional  Councils,  although 
further  modifications  were  made  to 
some  during  Board  deliberations,  and 
were  based  on  harvest  practices  or  on 
protecting  fish  populations.  Detailed 
information  relating  to  justification  for 
the  action  on  each  proposal  may  be 
found  in  the  Board  meeting  materials 
and  transcripts,  available  for  review  at 
the  Office  of  Subsistence  Management, 
3601  C  Street,  Suite  1030,  Anchorage, 
Alaska  99503,  or  on  the  Office  of 
Subsistence  Management  Web  site 
(http://alaska.fws.gov/asm/home.htmI). 

The  Board  adopted  regulations 
pertaining  to  specific  management  areas 
as  follows: 

Yakutat  Fishery  Management  Area 

•  Removed  the  prohibition  against 
subsistence  fishing  48  hours  before  and 
after  commercial  fishing  periods  in  the 
Yakutat  area. 

Southeast  Alaska  Fishery  Management 
Area 

•  Rescinded  the  closure  to  non- 
Federally  qualified  subsistence  users  for 
the  taking  of  sockeye  salmon  in  the  Falls 
Lake,  Gut  Bay  Lake  and  Bay  of  Pillars 
drainages. 

•  Changed  the  starting  date  of  the 
subsistence  coho  salmon  fishery  and 
changed  the  permit  requirements  to 
allow  issuance  of  an  annual  permit  for 
the  Siikine  River. 

Alaska  Peninsula  Fishery  Management 
Area 

•  Allowed  the  taking  of  salmon  in  the 
Alaska  Peninsula  and  Chignik  Areas 
without  a  permit  by  snagging,  using  a 
spear,  bow  and  arrow,  or  by  capturing 
by  hand. 

Bristol  Bay  Fishery  Management  Area 

•  Allowed  the  use  of  fyke  nets  and 
leads  in  the  tributaries  of  Lake  Clark  and 
Sixmile  Lake  by  Federal  permit. 


Cook  Inlet  Fishery  Management  Area 

•  Created  a  temporary  3-year  salmon 
fish  wheel  fishery  on  the  Kasilof  River 
for  residents  of  Niriilchik. 

Yukon-Northern  Fishery  Management 
Area 

•  Expanded  the  fishing  time  for  the 
Federal  drift  gillnet  fishery  in  a  portion 
of  the  Yukon  River. 

A  clarification  of  the  regulations  for 
the  Southeast  Alaska  area  was  made  to 
show  that  there  is  no  subsistence 
salmon  fishery  in  the  Taku  River.  This 
is  because  no  subsistence  salmon 
fishery  is  authorized  by  the  Pacific 
Salmon  Treaty  and  its  annexes. 

These  final  regulations  reflect  Board 
review  and  consideration  of  Regional 
Council  recommendations  and  public 
comments.  All  Board  members  have 
reviewed  this  rule  and  agree  with  its 
substance.  Because  this  rule  concerns 
public  lands  managed  by  an  agency  or 
agencies  in  both  the  Departments  of 
Agriculture  and  the  Interior,  identical 
text  will  be  incorporated  into  36  CFR 
part  242  and  50  CFR  part  100. 

Conformance  With  Statutory  and 
Regulatory  Authorities 

Administrative  Procedure  Act 
Compliance 

The  Board  has  provided  extensive 
opportunity  for  public  input  and 
involvement  in  compliance  with 
Administrative  Procedure  Act 
requirements,  including  participation  in 
multiple  Regional  Council  meetings, 
additional  public  review  and  comment 
on  all  proposals  for  regulatory  change, 
and  opportunity  for  additional  public 
comment  during  the  Board  meeting 
prior  to  deliberation.  Additionally,  an 
administrative  mechanism  exists  (and 
has  been  used  by  the- public)  to  request 
reconsideration  of  the  Board’s  decision 
on  any  particular  proposal  for  regulatory 
change.  Therefore,  we  believe  that 
sufficient  public  notice  has  been  given 
to  affected  persons  about  the  Board 
decisions. 

In  the  more  than  17  years  the  Program 
has  been  operating,  no  benefit  to  the 
public  has  been  demonstrated  by 
delaying  the  effective  date  of  the 
subsistence  regulations.  A  lapse  in 
regulatory  control  could  affect  the 
continued  viability  of  fish  or  wildlife 
populations  and  future  subsistence 
opportunities  for  rural  Alaskans,  and 
would  generally  fail  to  serve  the  overall 
public  interest.  Therefore,  the  Board 
finds  good  cause  pursuant  to  5  U.S.C. 
553(d)(3)  to  make  this  rule  effective 
upon  the  date  set  forth  in  DATES  to 
ensure  continued  operation  of  the 
subsistence  program. 
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National  Environmental  Policy  Act 
Compliance 

A  Draft  Environmental  Impact 
Statement  (DEIS)  for  developing  a 
Federal  Subsistence  Management 
Program  was  distributed  for  public 
comment  on  October  7,  1991.  That 
document  described  the  major  issues 
associated  with  Federal  subsistence 
management  as  identified  through 
public  meetings,  written  comments,  and 
staff  analyses  and  examined  the 
environmental  consequences  of  four 
alternatives.  Proposed  regulations 
(subparts  A,  B,  and  C)  that  would 
implement  the  preferred  alternative 
were  included  in  the  DEIS  as  an 


appendix.  The  DEIS  and  the  proposed 
administrative  regulations  presented  a 
framework  for  an  annual  regulatory 
cycle  regarding  subsistence  hunting  and 
fishing  regulations  (subpart  D).  The 
Final  Environmental  Impact  Statement 
(FEIS)  was  published  on  February  28, 
1992. 

Based  on  public  comments  received, 
analysis  contained  in  the  FEIS,  and 
recommendations  of  the  Federal 
Subsistence  Board  and  the  Department 
of  the  Interior’s  Subsistence  Policy 
Group,  the  Secretary  of  the  Interior, 
with  the  concurrence  of  the  Secretary  of 
Agriculture,  through  the  U.S. 
Department  of  Agriculture-Forest 
Service,  implemented  Alternative  IV  as 


identified  in  the  DEIS  and  FEIS  (Record 
of  Decision  on  Subsistence  Management 
for  Federal  Public  Lands  in  Alaska 
(ROD),  signed  April  6, 1992).  The  DEIS 
and  the  selected  alternative  in  the  FEIS 
defined  the  administrative  framework  of 
an  annual  regulatory  cycle  for 
subsistence  hunting  and  fishing 
regulations.  The  final  rule  for 
subsistence  management  regulations  for 
public  lands  in  Alaska,  subparts  A,  B, 
and  C,  implemented  the  Federal 
Subsistence  Management  Program  and 
included  a  framework  for  an  annual 
cycle  for  subsistence  hunting  and 
fishing  regulations.  The  following 
Federal  Register  documents  pertain  to 
this  rulemaking: 


Subsistence  Management  Regulations  for  Public  Lands  in  Alaska,  Subparts  A,  B,  and  C:  Federal  Register 

Documents  Pertaining  to  the  Final  Rule 


Federal  Register  citation 

Date  of  publication 

Category 

Details 

57  FR  22940  . 

May  29,  1992  . 

Final  Rule . 

“Subsistence  Management  Regulations  for 
Public  Lands  in  Alaska;  Final  Rule”  was 
published  in  the  Federal  Register. 

64  FR  1276  . 

January  8,  1999  . 

Final  Rule . 

Amended  the  regulations  to  include  subsist¬ 
ence  activities  occurring  on  inland  navi¬ 
gable  waters  in  which  the  United  States 
has  a  reserved  water  right  and  to  identify 
specific  Federal  land  units  where  reserved 
water  rights  exist.  Extended  the  Federal 
Subsistence  Board’s  management  to  all 
Federal  lands  selected  under  the  Alaska 
Native  Claims  Settlement  Act  and  the  Alas¬ 
ka  Statehood  Act  and  situated  within  the 
boundaries  of  a  Conservation  System  Unit, 
National  Recreation  Area,  National  Con¬ 
servation  Area,  or  any  new  national  forest 
or  forest  addition,  until  conveyed  to  the 
State  of  Alaska  or  to  an  Alaska  Native  Cor¬ 
poration.  Specified  and  clarified  the  Secre¬ 
taries’  authority  to  determine  when  hunting, 
fishing,  or  trapping  activities  taking  place  in 
Alaska  off  the  public  lands  interfere  with 
the  subsistence  priority. 

66  FR  31533  . 

June  12,  2001  . 

Interim  Rule  . 

Expanded  the  authority  that  the  Board  may 
delegate  to  agency  field  officials  and  clari¬ 
fied  the  procedures  for  enacting  emergency 
or  temporary  restrictions,  closures,  or 
openings. 

67  FR  30559  . 

May  7,  2002  . 

Final  Rule . 

Amended  the  operating  regulations  in  re¬ 
sponse  to  comments  on  the  June  12,  2001, 
interim  rule.  Also  corrected  some  inad¬ 
vertent  errors  and  oversights  of  previous 
rules. 

68  FR  7703  . 

February  18,  2003  . 

Direct  Final  Rule  . 

Clarified  how  old  a  person  must  be  to  receive 
certain  subsistence  use  permits  and  re¬ 
moved  the  requirement  that  Regional 

Councils  must  have  an  odd  number  of 
members. 

68  FR  23035  . 

April  30,  2003  . 

Affirmation  of  Direct  Final  Rule 

Because  we  received  no  adverse  comments 
on  the  direct  final  rule  (67  FR  30559),  we 
adopted  the  direct  final  rule. 

69  FR  60957  . 

October  14,  2004  . 

Final  Rule . 

Clarified  the  membership  qualifications  for 
Regional  Advisory  Council  membership 
and  relocated  the  definition  of  “regulatory 
year”  from  subpart  A  to  subpart  D  of  the 
regulations. 

70  FR  76400  . 

December  27,  2005  . 

Final  Rule . 

Revised  jurisdiction  in  marine  waters  and 
clarified  jurisdiction  relative  to  military 
lands. 
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Subsistence  Management  Regulations  for  Public  Lands  in  Alaska,  Subparts  A,  B,  and  C:  Federal  Register 

Documents  Pertaining  to  the  Final  Rule 


Federal  Register  citation 

Date  of  publication 

Category 

Details 

71  FR  49997  . 

August  24,  2006  . 

.  Final  Rule . 

Revised  the  jurisdiction  of  the  subsistence 
program  by  adding  submerged  lands  and 
waters  in  the  area  of  Makhnati  Island,  near 
Sitka,  AK.  This  allowed  subsistence  users 
to  harvest  marine  resources  in  this  area 
under  seasons,  harvest  limits,  and  methods 
specified  in  the  regulations. 

72  FR  25688  . 

May  7,  2007  . 

.  Final  Rule . 

Revised  nonrural  determinations. 

An  environmental  assessment  was 
prepared  in  1997  on  the  expansion  of 
Federal  jurisdiction  over  fisheries  and  is 
available  from  the  office  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  The 
Secretary  of  the  Interior  with  the 
concurrence  of  the  Secretary  of 
Agriculture  determined  that  the 
expansion  of  Federal  jurisdiction  did 
not  constitute  a  major  Federal  action 
significantly  affecting  the  human 
environment  and,  therefore,  signed  a 
Finding  of  No  Significant  Impact. 

Compliance  With  Section  810  of 
ANILCA 

The  intent  of  all  Federal  subsistence 
regulations  is  to  accord  subsistence  uses 
of  fish  and  wildlife  on  public  lands  a 
priority  over  the  taking  of  fish  and 
wildlife  on  such  lands  for  other 
purposes,  unless  restriction  is  necessary 
to  conserve  healthy  fish  and  wildlife 
populations.  A  Section  810  analysis  was 
completed  as  part  of  the  FEIS  process. 
The  final  Section  810  analysis 
determination  appeared  in  the  April  6, 
1992,  ROD,  which  concluded  that  the 
Federal  Subsistence  Management 
Program  may  have  some  local  impacts 
on  subsistence  uses,  but  the  program  is 
not  likely  to  significantly  restrict 
subsistence  uses. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
information  collection  requirements  that 
need  Office  of  Management  and  Budget 
(OMB)  approval  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  This  rule  applies  to  the  use  of 
public  lands  in  Alaska.  The  information 
collection  requirements  described  in 
this  rule  are  already  approved  by  OMB 
and  have  been  assigned  control  number 
1018-0075,  which  expires  October  31, 
2009.  We  may  not  conduct  or  sponsor 
and  you  are  not  required  to  respond  to 
a  collection  of  information  request 
unless  it  displays  a  currently  valid  OMB 
control  number. 


Other  Requirements 

Economic  Effects — This  rule  is  not  a 
significant  rule  subject  to  OMB  review 
under  Executive  Order  12866.  This 
rulemaking  will  impose  no  significant 
costs  on  small  entities;  this  rule  does 
not  restrict  any  existing  sport  or 
commercial  fishery  or  hunting  and 
trapping  on  the  public  lands,  and 
subsistence  fisheries  will  continue  at 
essentially  the  same  levels  as  they 
presently  occur.  The  number  of 
businesses  and  the  amount  of  trade  that 
will  result  from  this  Federal  land- 
related  activity  is  unknown  but 
expected  to  be  insignificant. 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires 
preparation  of  regulatory  flexibility 
analyses  for  rules  that  will  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities, 
which  include  small  businesses, 
organizations,  or  governmental 
jurisdictions.  The  Departments  have 
determined  that  this  rulemaking  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

This  rulemaking  will  impose  no 
significant  costs  on  small  entities;  the 
exact  number  of  businesses  and  the 
amount  of  trade  that  will  result  from 
this  Federal  land-related  activity  is 
unknown.  The  aggregate  effect  is  an 
insignificant  positive  economic  effect  on 
a  number  of  small  entities,  such  as 
sporting  goods,  ammunition,  and 
gasoline  dealers.  The  number  of  small 
entities  affected  is  unknown;  however, 
the  fact  that  the  positive  effects  will  be 
seasonal  in  nature  and  will,  in  most 
cas’es,  merely  continue  preexisting  uses 
of  public  lands  indicates  that  the  effects 
will  not  be  significant. 

This  rule  benefits  those  participants 
who  engage  in  the  subsistence  harvest  of 
fish  and  wildlife  in  Alaska  in  two 
identifiable  ways:  first,  participants  get 
the  consumptive  value  of  the  food 
harvested,  and  second,  participants  get 
the  cultural  benefit  associated  with  the 
maintenance  of  a  subsistence  lifestyle. 


We  can  estimate  the  consumptive  value 
for  fish  and  wildlife  harvested  under 
this  rule  but  can  place  no  dollar  value 
on  the  maintenance  of  a  subsistence 
lifestyle.  However,  we  estimate  that  8.7 
million  pounds  of  fish  and  wildlife  are 
harvested  by  the  local  subsistence  users 
annually  and,  if  based  on  a  replacement 
value  of  $5.00  per  pound,  would  equate 
to  $43.5  million  in  food  value 
Statewide.  The  cultural  benefits  of 
maintaining  a  subsistence  lifestyle  can 
also  be  of  considerable  value  to  the 
participants. 

Title  VIII  of  ANILCA  requires  the 
Secretaries  to  administer  a  subsistence 
preference  on  public  lands.  The  scope  of 
this  program  is  limited  by  definition  to 
certain  public  lands.  Likewise,  these 
regulations  have  no  potential 
implications  for  takings  of  private 
property  as  defined  by  Executive  Order 
12630. 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
Mandates  Reform  Act,  2  U.S.C.  1502  et 
seq.,  that  this  rulemaking  will  not 
impose  a  cost  of  $100  million  or  more 
in  any  given  year  on  local  Or  State 
governments  or  private  entities.  The 
implementation  of  this  rule  is  by 
Federal  agencies,  and  no  cost  is 
involved  to  any  State  or  local  entities  or 
Tribal  governments. 

The  Service  has  determined  that  these 
regulations  meet  the  applicable 
standards  provided  in  Sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988  on 
Civil  Justice  Reform. 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
Title  VIII  of  ANILCA  precludes  the  State 
from  exercising  subsistence 
management  authority  over  fish  and 
wildlife  resources  on  Federal  lands 
unless  the  State’s  program  is  compliant 
with  the  requirements  of  that  Title. 

In  accordance  with  the  President’s 
memorandum  of  April  29,  1994, 
“Government-to-Government  Relations 
with  Native  American  Tribal 
Governments”  (59  FR  22951),  512  DM  2, 
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and  E.O.  13175,  we  have  evaluated 
possible  effects  on  Federally  recognized 
Indian  tribes  and  have  determined  that 
there  are  no  significant  direct  effects. 

The  Bureau  of  Indian  Affairs  is  a 
participating  agency  in  this  rulemaking. 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  or  use.  This  Executive 
Order  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  As  this  rule 
is  not  a  significant  regulatory  action 
under  Executive  Order  13211,  affecting 
energy  supply,  distribution,  or  use,  no 
Statement  of  Energy  Effects  is  required. 

Drafting  Information 

Theo  Matuskowitz  drafted  these 
regulations  under  the  guidance  of  Peter 
J.  Probasco  of  the  Office  of  Subsistence 
Management,  Alaska  Regional  Office, 
U.S.  Fish  and  Wildlife  Service, 
Anchorage,  Alaska.  Charles  Ardizzone, 
Alaska  State  Office,  Bureau  of  Land 
Management;  Sandy  Rabinowitch  and 
Nancy  Swanton,  Alaska  Regional  Office, 
National  Park  Service;  Drs.  Warren 
Eastland  and  Glenn  Chen,  Alaska 
Regional  Office,  Bureau  of  Indian 
Affairs:  Jerry  Berg  and  Carl  Jack.  Alaska 
Regional  Office,  U.S.  Fish  and  Wildlife 
Service;  and  Steve  Kessler.  Alaska 
Regional  Office,  U.S.  Forest  Service, 
provided  additional  assistance. 

List  of  Subjects 

36  CFR  Part  242 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
forests.  Public  lands,  Reporting  and 
recordkeeping  requirements,  Wildlife. 

50  CFR  Part  100 

Administrative  practice  and 
procedure,  Alaska,  Fish,  National 
forests,  Public  lands,  Reporting  and 
recordkeeping  requirements.  Wildlife. 

■  For  the  reasons  set  out  in  the 
preamble,  the  Federal  Subsistence 
Board  amends  title  36,  part  242,  and 
title  50,  part  100,  of  the  Code  of  Federal 
Regulations,  as  set  forth  below. 

PART— SUBSISTENCE  MANAGEMENT 
REGULATIONS  FOR  PUBLIC  LANDS  IN 
ALASKA 

■  1.  The  authority  citation  for  both  36 
CFR  part  242  and  50  CFR  part  100 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  3,  472,  551,  668dd, 
3101-3126;  18  U.S.C.  3551-3586;  43  U.S.C. 
1733. 


Subpart  D — Subsistence  Taking  of 
Fish  and  Wildlife 

■  2.  In  subpart  D  of  36  CFR  part  242  and 

50  CFR  part  100,  § _ .27  is  revised  to 

read  as  follows: 

§ _ .27  Subsistence  taking  of  fish. 

(a)  Applicability.  (1)  Regulations  in 
this  section  apply  to  the  taking  of  fish 
or  their  parts  for  subsistence  uses. 

(2)  You  may  take  fish  for  subsistence 
uses  at  any  time  by  any  method  unless 
you  are  restricted  by  the  subsistence 
fishing  regulations  found  in  this  section. 
The  harvest  limit  specified  in  this 
section  for  a  subsistence  season  for  a 
species  and  the  State  harvest  limit  set 
for  a  State  season  for  the  same  species 
are  not  cumulative,  except  as  modified  . 

by  regulations  in  § _ ,27(i).  This 

means  that  if  you  have  taken  the  harvest 
limit  for  a  particular  species  under  a 
subsistence  season  specified  in  this 
section,  you  may  not,  after  that,  take  any 
additional  fish  of  that  species  under  any 
other  harvest  limit  specified  for  a  State 
season. 

(b)  [Reserved]. 

(c)  Methods,  means,  and  general 
restrictions.  (1)  Unless  otherwise 
specified  in  this  section  or  under  terms 
of  a  required  subsistence  fishing  permit 
(as  may  be  modified  by  this  section), 
you  may  use  the  following  legal  types  of 
gear  for  subsistence  fishing: 

(1)  A  set  gillnet; 

(ii)  A  drift  gillnet; 

(iii)  A  purse  seine; 

(iv)  A  hand  purse  seine; 

(v)  A  beach  seine;. 

(vi)  Troll  gear; 

(vii)  A  fish  wheel; 

(viii)  A  trawl; 

(ix)  A  pot; 

(x)  A  longline; 

(xi)  A  fyke  net; 

(xii)  A  lead; 

(xiii)  A  herring  pound; 

(xiv)  A  dip  net; 

(xv)  Jigging  gear; 

(xvi)  A  mechanical  jigging  machine; 

(xvii)  A  handline; 

(xviii)  A  cast  net; 

(xix)  A  rod  and  reel;  and 

(xx)  A  spear. 

(2)  You  must  include  an  escape 
mechanism  on  all  pots  used  to  take  fish 
or  shellfish. 

The  escape  mechanisms  are  as 
follows: 

(i)  A  sidewall,  which  may  include  the 
tunnel,  of  all  shellfish  and  bottomfish 
pots  must  contain  an  opening  equal  to 
or  exceeding  18  inches  in  length,  except 
that  in  shrimp  pots  the  opening  must  be 
a  minimum  of  6  inches  in  length.  The 
opening  must  be  laced,  sewn,  or  secured 
together  by  a  single  length  of  untreated, 


100  percent  cotton  twine,  no  larger  than 
30  thread.  The  cotton  twine  may  be 
knotted  at  each  end  only.  The  opening 
must  be  within  6  inches  of  the  bottom 
of  the  pot  and  must  be  parallel  with  it. 
The  cotton  twine  may  not  be  tied  or 
looped  around  the  web  bars.  Dungeness 
crab  pots  may  have  the  pot  lid  tie-down 
straps  secured  to  the  pot  at  one  end  by 
a  single  loop  of  untreated,  100  percent 
cotton  twine  no  larger  than  60  thread,  or 
the  pot  lid  must  be  secured  so  that, 
when  the  twine  degrades,  the  lid  will  no 
longer  be  securely  closed; 

(ii)  All  king  crab,  Tanner  crab, 
shrimp,  miscellaneous  shellfish  and 
bottomfish  pots  may,  instead  of 
complying  with  paragraph  (c)(2)(i)  of 
this  section,  satisfy  the  following:  A 
sidewall,  which  may  include  the  tunnel, 
must  contain  an  opening  at  least  18 
inches  in  length,  except  that  shrimp 
pots  must  contain  an  opening  at  least  6 
inches  in  length.  The  opening  must  be 
laced,  sewn,  or  secured  together  by  a 
single  length  of  treated  or  untreated 
twine,  no  larger  than  36  thread.  A 
galvanic  timed-release  device,  designed 
to  release  in  no  more  than  30  days  in 
saltwater,  must  be  integral  to  the  length 
of  twine  so  that,  when  the  device 
releases,  the  twine  will  no  longer  secure 
or  obstruct  the  opening  of  the  pot.  The 
twine  may  be  knotted  only  at  each  end 
and  at  the  attachment  points  on  the 
galvanic  timed-release  device.  The 
opening  must  be  within  6  inches  of  the 
bottom  of  the  pot  and  must  be  parallel 
with  it.  The  twine  may  not  be  tied  or 
looped  around  the  web  bars. 

(3)  For  subsistence  fishing  for  salmon, 
you  may  not  use  a  gillnet  exceeding  50 
fathoms  in  length,  unless  otherwise 
specified  in  this  section.  The  gillnet  web 
must  contain  at  least  30  filaments  of 
equal  diameter  or  at  least  6  filaments, 
each  of  which  must  be  at  least  0.20 
millimeter  in  diameter. 

(4)  Except  as  otherwise  provided  for 
in  this  section,  you  may  not  obstruct 
more  than  one-half  the  width  of  any 
stream  with  any  gear  used  to  take  fish 
for  subsistence  uses. 

(5)  You  may  not  use  live 
nonindigenous  fish  as  bait. 

(6)  You  must  have  your  first  initial, 
last  name,  and  address  plainly  and 
legibly  inscribed  on  the  side  of  your  fish 
wheel  facing  midstream  of  the  river. 

(7)  You  may  use  kegs  or  buoys  of  any 
color  but  red  on  any  permitted  gear, 
except  in  the  following  areas  where  kegs 
or  buoys  of  any  color,  including  red, 
may  be  used: 

(i)  Yukon-Northern  Area;  and 

(ii)  Kuskokwim  Area. 

(8)  You  must  have  your  first  initial, 
last  name,  and  address  plainly  and 
legibly  inscribed  on  each  keg,  buoy, 
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stakes  attached  to  gillnets,  stakes 
identifying  gear  fished  under  the  ice, 
and  any  other  unattended  fishing  gear 
which  you  use  to  take  fish  for 
subsistence  uses. 

(9)  You  may  not  use  explosives  or 
chemicals  to  take  fish  for  subsistence 
uses. 

(10)  You  may  not  take  fish  for 
subsistence  uses  within  300  feet  of  any 
dam,  fish  ladder,  weir,  culvert  or  other 
artificial  obstruction,  unless  otherwise 
indicated. 

(11)  Transactions  between  rural 
residents.  Rural  residents  may  exchange 
in  customary  trade  subsistence- 
harvested  fish,  their  parts,  or  their  eggs, 
legally  taken  under  the  regulations  in 
this  part,  for  cash  from  other  rural 
residents.  The  Board  may  recognize 
regional  differences  and  define 
customary  trade  differently  for  separate 
regions  of  the  State. 

(i)  Bristol  Bay  Fishery  Management 
Area — The  total  cash  value  per 
household  of  salmon  taken  within 
Federal  jurisdiction  in  the  Bristol  Bay 
Fishery  Management  Area  and 
exchanged  in  customary  trade  to  rural 
residents  may  not  exceed  $500.00 
annually. ' 

(ii)  Upper  Copper  River  District — The 
total  number  of  salmon  per  household 
taken  within  the  Upper  Copper  River 
District  and  exchanged  in  customary 
trade  to  rural  residents  may  not  exceed 
50%  of  the  annual  harvest  of  salmon  by 
the  household.  No  more  than  50%  of  the 
annual  household  limit  may  be  sold 

under  paragraphs _ .27(c)(ll)  and 

(12)  when  taken  together.  These 
customary  trade  sales  must  be  . 
immediately  recorded  on  a  customary 
trade  recordkeeping  form.  The  recording 
requirement  and  the  responsibility  to 
ensure  the  household  limit  is  not 
exceeded  rests  with  the  seller. 

(12)  Transactions  between  a  rural 
resident  and  others.  In  customary  trade, 
a  rural  resident  may  trade  fish,  their 
parts,  or  their  eggs,  legally  taken  under 
the  regulations  in  this  part,  for  cash 
from  individuals  other  than  rural 
residents  if  the  individual  who 
purchases  the  fish,  their  parts,  or  their 
eggs  uses  them  for  personal  or  family 
consumption.  If  you  are  not  a  rural 
resident,  you  may  not  sell  fish,  their 
parts,  or  their  eggs  taken  under  the 
regulations  in  this  part.  The  Board  may 
recognize  regional  differences  and 
define  customary  trade  differently  for 
separate  regions  of  the  State. 

(i)  Bristol  Bay  Fishery  Management 
Area — The  total  cash  value  per 
household  of  salmon  taken  within 
Federal  jurisdiction  in  the  Bristol  Bay 
Fishery  Management  Area  and 
exchanged  in  customary  trade  between 


rural  residents  and  individuals  other 
than  rural  residents  may  not  exceed 
$400.00  annually.  These  customary 
trade  sales  must  be  immediately 
recorded  on  a  customary  trade 
recordkeeping  form.  The  recording 
requirement  and  the  responsibility  to 
ensure  the  household  limit  is  not 
exceeded  rest  with  the  seller. 

(ii)  Upper  Copper  River  District — The 
total  cash  value  of  salmon  per 
household  taken  within  the  Upper 
Copper  River  District  and  exchanged  in 
customary  trade  between  rural  residents 
and  individuals  other  than  rural 
residents  may  not  exceed  $500.00 
annually.  No  more  than  50%  of  the 
annual  household  limit  may  be  sold 

under  paragraphs _ .27(c)(ll)  and 

(12)  when  taken  together.  These 
customary  trade  sales  must  be 
immediately  recorded  on  a  customary 
trade  recordkeeping  form.  The  recording 
requirement  and  the  responsibility  to 
ensure  the  household  limit  is  not 
exceeded  rest  with  the  seller. 

(13)  No  sale  to,  nor  purchase  by, 
fisheries  businesses,  (i)  You  may  not  sell 
fish,  their  parts,  or  their  eggs  taken 
under  the  regulations  in  this  part  to  any 
individual,  business,  or  organization 
required  to  be  licensed  as  a  fisheries 
business  under  Alaska  Statute  AS 
43.75.011  (commercial  limited-entry 
permit  or  crew  license  holders 
excluded)  or  to  any  other  business  as 
defined  under  Alaska  Statute 
43.70.110(1)  as  part  of  its  business 
transactions. 

(ii)  If  you  are  required  to  be  licensed 
as  a  fisheries  business  under  Alaska 
Statute  AS  43.75.011  (commercial 
limited-entry  permit  or  crew  license 
holders  excluded)  or  are  a  business  as 
defined  under  Alaska  Statute 
43.70.110(1),  you  may  not  purchase, 
receive,  or  sell  fish,  their  parts,  or  their 
eggs  taken  under  the  regulations  in  this 
part  as  part  of  your  business 
transactions. 

(14)  Except  as  provided  elsewhere  in 
this  section,  you  may  not  take  rainbow/ 
steelhead  trout. 

(15)  You  may  not  use  fish  taken  for 
subsistence  use  or  under  subsistence 
regulations  in  this  part  as  bait  for 
commercial  or  sport  fishing  purposes. 

(16)  Unless  specified  otherwise  in  this 
section,  you  may  use  a  rod  and  reel  to 
take  fish  without  a  subsistence  fishing 
permit.  Harvest  limits  applicable  to  the 
use  of  a  rod  and  reel  to  take  fish  for 
subsistence  uses  shall  be  as  follows: 

(i)  If  you  are  required  to  obtain  a 
subsistence  fishing  permit  for  an  area, 
that  permit  is  required  to  take  fish  for 
subsistence  uses  with  rod  and  reel  in 
that  area.  The  harvest  and  possession 
limits  for  taking  fish  with  a  rod  and  reel 


in  those  areas  are  the  same  as  indicated 
on  the  permit  issued  for  subsistence 
fishing  with  other  gear  types; 

(ii)  Except  as  otherwise  provided  for 
in  this  section,  if  you  are  not  required 
to  obtain  a  subsistence  fishing  permit 
for  an  area,  the  harvest  and  possession 
limits  for  taking  fish  for  subsistence 
uses  with  a  rod  and  reel  are  the  same 
as  for  taking  fish  under  State  of  Alaska 
subsistence  fishing  regulations  in  those 
same  areas.  If  the  State  does  not  have  a 
specific  subsistence  season  and/or 
harvest  limit  for  that  particular  species, 
the  limit  shall  be  the  same  as  for  taking 
fish  under  State  of  Alaska  sport  fishing 
regulations. 

(17)  Unless  restricted  in  this  section, 
or  unless  restricted  under  the  terms  of 
a  subsistence  fishing  permit,  you  may 
take  fish  for  subsistence  uses  at  any 
time. 

(18)  Provisions  on  ADF&G  subsistence 
fishing  permits  that  are  more  restrictive 
or  in  conflict  with  the  provisions 
contained  in  this  section  do  not  apply 
to  Federal  subsistence  users. 

(19)  You  may  not  intentionally  waste 
or  destroy  any  subsistence-caught  fish 
or  shellfish;  however,  you  may  use  for 
bait  or  other  purposes,  whitefish, 
herring,  and  species  for  which  harvest 
limits,  seasons,  or  other  regulatory 
methods  and  means  are  not  provided  in 
this  section,  as  well  as  the  head,  tail, 
fins,  and  viscera  of  legally  taken 
subsistence  fish. 

(20)  The  taking  of  fish  from  waters 
within  Federal  jurisdiction  is  authorized 
outside  of  published  open  seasons  or 
harvest  limits  if  the  harvested  fish  will 
be  used  for  food  in  traditional  or 
religious  ceremonies  that  are  part  of 
funerary  or  mortuary  cycles,  including 
memorial  potlatches,  provided  that: 

(i)  Prior  to  attempting  to  take  fish,  the 
person  (or  designee)  or  Tribal 
Government  organizing  the  ceremony 
contacts  the  appropriate  Federal 
fisheries  manager  to  provide  the  nature 
of  the  ceremony,  the  parties  and/or 
clans  involved,  the  species  and  the 
number  of  fish  to  be  taken,  and  the 
Federal  waters  from  which  the  harvest 
will  occur; 

(ii)  The  taking  does  not  violate 
recognized  principles  of  fisheries 
conservation,  and  uses  the  methods  and 
means  allowable  for  the  particular 
species  published  in  the  applicable 
Federal  regulations  (the  Federal 
fisheries  manager  will  establish  the 
number,  species,  or  place  of  taking  if 
necessary  for  conservation  purposes); 

(iii)  Each  person  who  takes  fish  under 
this  section  must,  as  soon  as  practical, 
and  not  more  than  1 5  days  after  the 
harvest,  submit  a  written  report  to  the 
appropriate  Federal  fisheries  manager, 
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specifying  the  harvester’s  name  and 
address,  the  number  and  species  of  fish 
taken,  and  the  date  and  locations  of  the 
taking;  and 

(iv)  No  permit  is  required  for  taking 
under  this  section;  however,  the 
harvester  must  be  eligible  to  harvest  the 
resource  under  Federal  regulations. 

(d)  [Reserved]. 

(e)  Fishing  permits  and  reports.  (1) 
You  may  take  salmon  only  under  the 
authority  of  a  subsistence  fishing 
permit,  unless  a  permit  is  specifically 
not  required  in  a  particular  area  by  the 
subsistence  regulations  in  this  part,  or 
unless  you  are  retaining  salmon  from 
your  commercial  catch  consistent  with 
paragraph  (f)  of  this  section. 

(2)  The  U.S.  Fish  and  Wildlife  Service 
Office  of  Subsistence  Management  may 
issue  a  permit  to  harvest  fish  for  a 
qualifying  cultural/educational  program 
to  an  organization  that  has  been  granted 
a  Federal  subsistence  permit  for  a 
similar  event  within  the  previous  5 
years.  A  qualifying  program  must  have 
instructors,  enrolled  students,  minimum 
attendance  requirements,  and  standards 
for  successful  completion  of  the  course. 
Applications  must  be  submitted  to  the 
Office  of  Subsistence  Management  60 
days  prior  to  the  earliest  desired  date  of 
harvest.  Permits  will  be -issued  for  no 
more  than  25  fish  per  culture/education 
camp.  Appeal  of  a  rejected  request  can 
be  made  to  the  Federal  Subsistence 
Board.  Application  for  an  initial  permit 
for  a  qualifying  cultural/educational 
program,  for  a  permit  when  the 
circumstances  have  changed 
significantly,  when  no  permit  has  been 
issued  within  the  previous  5  years,  or 
when  there  is  a  request  for  harvest  in 
excess  of  that  provided  in  this 
paragraph  (e)(2),  will  be  considered  by 
the  Federal  Subsistence  Board. 

(3)  If  a  subsistence  fishing  permit  is 
required  by  this  section,  the  following 
permit  conditions  apply  unless 
otherwise  specified  in  this  section: 

(i)  You  may  not  take  more  fish  for 
subsistence  use  than  the  limits  set  out 
in  the  permit; 

(ii)  You  must  obtain  the  permit  prior 
to  fishing; 

(iii)  You  must  have  the  permit  in  your 
possession  and  readily  available  for 
inspection  while  fishing  or  transporting 
subsistence-taken  fish: 

(iv)  If  specified  on  the  permit,  you 
must  record,  prior  to  leaving  the  harvest 
site,  daily  records  of  the  catch,  showing 
the  number  of  fish  taken  by  species, 
location  and  date  of  catch,  and  other 
such  information  as  may  be  required  for 
management  or  conservation  purposes; 
and 

(v)  If  the  return  of  catch  information, 
necessary  for  management  and 


conservation  purposes  is  required  by  a 
fishing  permit  and  you  fail  to  comply 
with  such  reporting  requirements,  you 
are  ineligible  to  receive  a  subsistence 
permit  for  that  activity  during  the 
following  calendar  year,  unless  you 
demonstrate  that  failure  to  report  was 
due  to  loss  in  the  mail,  accident, 
sickness,  or  other  unavoidable 
circumstances.  You  must  also  return 
any  tags  or  transmitters  that  have  been 
attached  to  fish  for  management  and 
conservation  purposes. 

(f)  Relation  to  commercial  fishing 
activities.  (1)  If  you  are  a  Federally 
qualified  subsistence  user  who  also 
commercial  fishes,  you  may  retain  fish 
for  subsistence  purposes  from  your 
lawfully  taken  commercial  catch. 

(2)  When  participating  in  a 
commercial  and  subsistence  fishery  at 
the  same  time,  you  may  not  use  an 
amount  of  combined  fishing  gear  in 
excess  of  that  allowed  under  the 
appropriate  commercial  fishing 
regulations. 

(g)  You  may  not  possess,  transport, 
give,  receive,  or  barter  subsistence-taken 
fish  or  their  parts  which  have  been 
taken  contrary  to  Federal  law  or 
regulation  or  State  law  or  regulation 
(unless  superseded  by  regulations  in 
this  part). 

(h)  [Reserved]. 

(i)  Fishery  management  area 
restrictions.  (1)  Kotzebue  Area.  The 
Kotzebue  Area  includes  all  waters  of 
Alaska  between  the  latitude  of  the 
westernmost  tip  of  Point  Hope  and  the 
latitude  of  the  westernmost  tip  of  Cape 
Prince  of  Wales,  including  those  waters 
draining  into  the  Chukchi  Sea. 

(1)  You  may  take  fish  for  subsistence 
purposes  without  a  permit. 

(ii)  You  may  take  salmon  only  by 
gillnets,  beach  seines,  or  a  rod  and  reel. 

(iii)  In  the  Kotzebue  District,  you  may 
take  sheefish  with  gillnets  that  are  not 
more  than  50  fathoms  in  length,  nor 
more  than  12  meshes  in  depth,  nor  have 
a  stretched-mesh  size  larger  than  7 
inches. 

(iv)  You  may  not  obstruct  more  than 
one-half  the  width  of  a  stream,  creek,  or 
slough  with  any  gear  used  to  take  fish 
for  subsistence  uses,  except  from  May 
15  to  July  15  and  August  15  to  October 
31  when  taking  whitefish  or  pike  in 
streams,  creeks,  or  sloughs  within  the 
Kobuk  River  drainage  and  from  May  15 
to  October  31  in  the  Selawik  River 
drainage.  Only  one  gillnet  100  feet  or 
less  in  length  with  a  stretched-mesh  size 
from  2V2  to  4  Vz  inches  may  be  used  per 
site.  You  must  check  your  net  at  least 
once  in  every  24-hour  period. 

(2)  Norton  Sound — Port  Clarence 
Area.  The  Norton  Sound — Port  Clarence 
Area  includes  all  waters  of  Alaska 


between  the  latitude  of  the  westernmost 
tip  of  Cape  Prince  of  Wales  and  the 
latitude  of  Point  Romanof,  including 
those  waters  of  Alaska  surrounding  St. 
Lawrence  Island  and  those  waters 
draining  into  the  Bering  Sea. 

(i)  Unless  otherwise  restricted  in  this 
section,  you  may  take  fish  at  any  time 
in  the  Port  Clarence  District. 

(ii)  In  the  Norton  Sound  District,  you 
may  take  fish  at  any  time  except  as 
follows: 

(A)  In  Subdistricts  2  through  6,  if  you 
are  a  commercial  fishermen,  you  may 
not  fish  for  subsistence  purposes  during 
the  weekly  closures  of  the  State  * 
commercial  salmon  fishing  season, 
except  that  from  July  15  through  August 
1,  you  may  take  salmon  for  subsistence 
purposes  7  days  per  week  in  the 
Unalakleet  and  Shaktoolik  River 
drainages  with  gillnets  which  have  a 
stretched-mesh  size  that  does  not 
exceed  4V2  inches,  and  with  beach 
seines; 

(B)  In  the  Unalakleet  River  from  June 
1  through  July  15,  you  may  take  salmon 
only  from  8  a.m.  Monday  until  8  p.m. 
Saturday. 

(iii)  You  may  take  salmon  only  by 
gillnets,  beach  seines,  fish  wheel,  or  a 
rod  and  reel. 

(iv)  You  may  take  fish  other  than 
salmon  by  set  gillnet,  drift  gillnet,  beach 
seine,  fish  wheel,  pot,  long  line,  fyke 
net,  jigging  gear,  spear,  lead,  or  a  rod 
and  reel. 

(v)  In  the  Unalakleet  River  from  June 
1  through  July  15,  you  may  not  operate 
more  than  25  fathoms  of  gillnet  in  the 
aggregate  nor  may  you  operate  an 
unanchored  gillnet. 

(vi)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 

(3)  Yukon — Northern  Area.  The 
Yukon — Northern  Area  includes  all 
waters  of  Alaska  between  the  latitude  of 
Point  Romanof  and  the  latitude  of  the 
westernmost  point  of  the  Naskonat 
Peninsula,  including  those  waters 
draining  into  the  Bering  Sea,  and  all 
waters  of  Alaska  north  of  the  latitude  of 
the  westernmost  tip  of  Point  Hope  and 
west  of  141°  West  longitude,  including 
those  waters  draining  into  the  Arctic 
Ocean  and  the  Chukchi  Sea. 

(i)  Unless  otherwise  restricted  in  this 
section,  you  may  take  fish  in  the 
Yukon — Northern  Area  at  any  time.  You 
may  subsistence  fish  for  salmon  with 
rod  and  reel  in  the  Yukon  River 
drainage  24  hours  per  day,  7  days  per 
week,  unless  rod  and  reel  are 
specifically  otherwise  restricted  in 

§ _ -27(0(3). 

(ii)  For  the  Yukon  River  drainage, 
Federal  subsistence  fishing  schedules, 
openings,  closings,  and  fishing  methods 


Federal  Register/ Vol.  73,  No.  51 /Friday,  March  14,  2008 /Rules  and  Regulations 


13769 


are  the  same  as  those  issued  for  the 
subsistence  taking  of  fish  under  Alaska 
Statutes  (AS  16.05.060),  unless 
superseded  bv  a  Federal  Special  Action. 

(iii)  In  the  following  locations,  you 
may  take  salmon  during  the  open 
weekly  fishing  periods  of  the  State 
commercial  salmon  fishing  season  and 
may  not  take  them  for  24  hours  before 
the  opening  of  the  State  commercial 
salmon  fishing  season: 

(A)  In  District  4,  excluding  the 
Koyukuk  River  drainage; 

(B)  In  Subdistricts  4B  and  4C  from 
June  15  through  September  30,  salmon 
may  be  taken  from  6  p.m.  Sunday  until 
6  p.m.  Tuesday  and  from  6  p.m. 
Wednesday  until  6  p.m.  Friday; 

(C)  In  District  6,  excluding  the 
Kantishna  River  drainage,  salmon  may 
be  taken  from  6  p.m.  Friday  until  6  p.m. 
Wednesday. 

(iv)  During  any  State  commercial 
salmon  fishing  season  closure  of  greater 
than  five  days  in  duration,  you  may  not 
take  salmon  during  the  following 
periods  in  the  following  districts: 

(A)  In  District  4,  excluding  the 
Koyukuk  River  drainage,  salmon  may 
not  be  taken  from  6  p.m.  Friday  until  6 
p.m.  Sunday; 

(B)  In  District  5,  excluding  the  Tozitna 
River  drainage  and  Subdistrict  5D, 
salmon  may  not  be  taken  from  6  p.m. 
Sunday  until  6  p.m.  Tuesday. 

(v)  Except  as  provided  in  this  section, 
and  except  as  may  be  provided  by  the 
terms  of  a  subsistence  fishing  permit, 
you  may  take  fish  other  than  salmon  at 
any  time. 

(vi)  In  Districts  1,  2,  3,  and  Subdistrict 
4A,  excluding  the  Koyukuk  and  Innoko 
River  drainages,  you  may  not  take 
salmon  for  subsistence  purposes  during 
the  24  hours  immediately  before  the 
opening  of  the  State  commercial  salmon 
fishing  season. 

(vii)  In  Districts  1,  2,  and  3: 

(A)  After  the  opening  of  the  State 
commercial  salmon  fishing  season 
through  July  15,  you  may  not  take 
salmon  for  subsistence  for  18  hours 
immediately  before,  during,  and  for  12 
hours  after  each  State  commercial 
salmon  fishing  period; 

(B)  After  July  15,  you  may  not  take 
salmon  for  subsistence  for  12  hours 
immediately  before,  during,  and  for  12 
hours  after  each  State  commercial 
salmon  fishing  period. 

(viii)  In  Subdistrict  4A  after  the 
opening  of  the  State  commercial  salmon 
fishing  season,  you  may  not  take  salmon 
for  subsistence  for  12  hours 
immediately  before, -during,  and  for  12 
hours  after  each  State  commercial 
salmon  fishing  period;  however,  you 
may  take  Chinook  salmon  during  the 
State  commercial  fishing  season,  with 


drift  gillnet  gear  only,  from  6:00  p.m. 
Sunday  until  6:00  p.m.  Tuesday  and 
from  6:00  p.m.  Wednesday  until  6:00 
p.m.  Friday. 

(ix)  You  may  not  subsistence  fish  in 
the  following  drainages  located  north  of 
the  main  Yukon  River: 

(A)  Kanuti  River  upstream  from  a 
point  5  miles  downstream  of  the  State 
highway  crossing; 

(B)  Bonanza  Creek; 

(C)  Jim-River  including  Prospect  and 
Douglas  Creeks. 

(x)  You  may  not  subsistence  fish  in 
the  Delta  River. 

(xi)  In  Beaver  Creek  downstream  from 
the  confluence  of  Moose  Creek,  a  gillnet 
with  mesh  size  not  to  exceed  3  inches 
stretch-measure  may  be  used  from  June 
15  through  September  15.  You  may 
subsistence  fish  for  all  non-salmon 
species  but  may  not  target  salmon 
during  this  time  period  (retention  of 
salmon  taken  incidentally  to  non¬ 
salmon  directed  fisheries  is  allowed). 
From  the  mouth  of  Nome  Creek 
downstream  to  the  confluence  of  Moose 
Creek,  only  rod  and  reel  may  be  used. 
From  the  mouth  of  Nome  Creek 
downstream  to  the  confluence  of 
O’Brien  Creek,  the  daily  harvest  and 
possession  limit  is  5  grayling;  from  the 
mouth  of  O’Brien  Creek  downstream  to 
the  confluence  of  Moose  Creek,  the 
daily  harvest  and  possession  limit  is  10 
grayling.  The  Nome  Creek  drainage  of 
Beaver  Creek  is  closed  to  subsistence 
fishing  for  grayling. 

(xii)  You  may  not  subsistence  fish  in 
the  Toklat  River  drainage  from  August 
15  through  May  15. 

(xiii)  You  may  take  salmon  only  by 
gillnet,  beach  seine,  fish  wheel,  or  rod 
and  reel,  subject  to  the  restrictions  set 
forth  in  this  section. 

(xiv)  In  District  4.  if  you  are  a 
commercial  fisherman,  you  may  not 
take  salmon  for  subsistence  purposes 
during  the  State  commercial  salmon 
fishing  season  using  gillnets  with 
stretched  mesh  larger  than  6  inches  after 
a  date  specified  by  ADF&G  emergency 
order  issued  between  July  10  and  July 
31. 

(xv)  In  Districts  4,5,  and  6,  you  may 
not  take  salmon  for  subsistence 
purposes  by  drift  gillnets,  except  as 
follows: 

(A)  In  Subdistrict  4A  upstream  from 
the  mouth  of  Stink  Creek,  you  may  take 
Chinook  salmon  by  drift  gillnets  less 
than  150  feet  in  length  from  June  10 
through  July  14,  and  chum  salmon  by 
drift  gillnets  after  August  2; 

(B)  In  Subdistrict  4A  downstream 
from  the  mouth  of  Stink  Creek,  you  may 
take  Chinook  salmon  by  drift  gillnets 
less  than  150  feet  in  length  from  June  10 
through  July  14; 


(C)  In  the  Yukon  River  mainstem, 
Subdistricts  4B  and  4C  with  a  Federal 
subsistence  fishing  permit,  you  may 
take  Chinook  salmon  during  the  weekly 
subsistence  fishing  opening(s)  by  drift 
gillnets  no  more  than  150  feet  long  and 
no  more  than  35  meshes  deep,  from 
June  10  through  July  14. 

(xvi)  Unless  otherwise  specified  in 
this  section,  you  may  take  fish  other 
than  salmon  and  halibut  by  set  gillnet, 
drift  gillnet,  beach  seine,  fish  wheel, 
long  line,  fyke  net,  dip  net,  jigging  gear, 
spear,  lead,  or  rod  and  reel,  subject  to 
the  following  restrictions,  which  also 
apply  to  subsistence  salmon  fishing: 

(A)  During  the  open  weekly  fishing 
periods  of  the  State  commercial  salmon 
fishing  season,  if  you  are  a  commercial 
fisherman,  you  may  not  operate  more 
than  one  type  of  gear  at  a  time,  for 
commercial,  personal  use,  and 
subsistence  purposes; 

(B)  You  may  not  use  an  aggregate 
length  of  set  gillnet  in  excess  of  150 
fathoms  and  each  drift  gillnet  may  not 
exceed  50  fathoms  in  length; 

(C)  In  Districts  4,  5,  and  6,  you  may 
not  set  subsistence  fishing  gear  within 
200  feet  of  other  operating  commercial 
use,  personal  use,  or  subsistence  fishing 
gear  except  that,  at  the  site 
approximately  1  mile  upstream  from 
Ruby  on  the  south  bank  of  the  Yukon 
River  between  ADF&G  regulatory 
markers  containing  the  area  known 
locally  as  the  “Slide,”  you  may  set 
subsistence  fishing  gear  within  200  feet 
of  other  operating  commercial  or 
subsistence  fishing  gear,  and  in  District 
4,  from  Old  Paradise  Village  upstream  to 
a  point  4  miles  upstream  from  Anvik, 
there  is  no  minimum  distance 
requirement  between  fish  wheels; 

(D)  During  the  State  commercial 
salmon  fishing  season,  within  the 
Yukon  River  and  the  Tanana  River 
below  the  confluence  of  the  Wood 
River,  you  may  use  drift  gillnets  and 
fish  wheels  only  during  open 
subsistence  salmon  fishing  periods; 

(E)  In  Birch  Creek,  gillnet  mesh  size 
may  not  exceed  3  inches  stretch- 
measure  from  June  15  through 
September  15. 

(xvii)  In  District  4,  from  September  21 
through  May  15,  you  may  use  jigging 
gear  from  shore  ice. 

(xviii)  You  must  possess  a  subsistence 
fishing  permit  for  the  following 
locations: 

(A)  For  the  Yukon  River  drainage 
from  the  mouth  of  Hess  Creek  to  the 
mouth  of  the  Dali  River; 

(B)  For  the  Yukon  River  drainage  from 
the  upstream  mouth  of  22  Mile  Slough 
to  the  U.S. -Canada  border; 
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(C)  Only  for  salmon  in  the  Tanana 
River  drainage  above  the  mouth  of  the 
Wood  River. 

(xix)  Only  one  subsistence  fishing 
permit  will  be  issued  to  each  household 
per  year. 

(xx)  In  Districts  1,  2,  and  3,  you  may 
not  possess  Chinook  salmon  taken  for 
subsistence  purposes  unless  the  dorsal 
fin  has  been  removed  immediately  after 
landing. 

(xxi)  In  the  Yukon  River  drainage, 
Chinook  salmon  must  be  used  primarily 
for  human  consumption  and  may  not  be 
targeted  for  dog  food.  Dried  Chinook 
salmon  may  not  be  used  for  dog  food 
anywhere  in  the  Yukon  River  drainage. 
Whole  fish  unfit  for  human 
consumption  (due  to  disease, 
deterioration,  deformities),  scraps,  and 
small  fish  (16  inches  or  less)  may  be  fed 
to  dogs.  Also,  whole  Chinook  salmon 
caught  incidentally  during  a  subsistence 
chum  salmon  fishery  in  the  following 
time  periods  and  locations  may  be  fed 
to  dogs: 

(A)  After  July  10  in  the  Kovukuk  River 
drainage; 

(B)  After  August  10,  in  Subdistrict  5D, 
upstream  of  Circle  City. 

(4)  Kuskokwim  Area.  The  Kuskokwim 
Area  consists  of  all  waters  of  Alaska 
between  the  latitude  of  the  westernmost 
point  of  Naskonat  Peninsula  and  the 
latitude  of  the  southernmost  tip  of  Cape 
Newenham,  including  the  waters  of 
Alaska  surrounding  Nunivak  and  St. 
Matthew  Islands  and  those  waters 
draining  into  the  Bering  Sea. 

(i)  Unless  otherwise  restricted  in  this 
section,  you  may  take  fish  in  the 
Kuskokwim  Area  at  any  time  without  a 
subsistence  fishing  permit. 

(ii)  For  the  Kuskokwim  area,  Federal 
subsistence  fishing  schedules,  openings, 
closings,  and  fishing  methods  are  the 
same  as  those  issued  for  the  subsistence 
taking  of  fish  under  Alaska  Statutes  (AS 
16.05.060).  unless  superseded  by  a 
Federal  Special  Action. 

(iii)  In  District  1,  Kuskokuak  Slough, 
from  June  1  through  July  31  only,  you 
may  not  take  salmon  for  16  hours  before 
and  during  each  State  open  commercial 
salmon  fishing  period  in  the  district. 

(iv)  In  Districts  4  and  5,  from  June  1 
through  September  8,  you  may  not  take 
salmon  for  16  hours  before  or  during, 
and  for  6  hours  after  each  State  open 
commercial  salmon  fishing  period  in 
each  district. 

(v)  In  District  2,  and  anywhere  in 
tributaries  that  flow  into  the 
Kuskokwim  River  within  that  district, 
from  June  1  through  September  8  you 
may  not  take  salmon  by  net  gear  or  fish 
wheel  for  16  hours  before  or  during,  and 
for  6  hours  after  each  open  commercial 
salmon  fishing  period  in  the  district. 


You  may  subsistence  fish  for  salmon 
with  rod  and  reel  24  hours  per  day,  7 
days  per  week,  unless  rod  and  reel  are 
specifically  restricted  by  paragraph  (i)(4) 
of  this  section. 

(vi)  You  may  not  take  subsistence  fish 
by  nets  in  the  Goodnews  River  east  of 

a  line  between  ADF&G  regulatory 
markers  placed  near  the  mouth  of  the 
Ufigag  River  and  an  ADF&G  regulatory 
marker  placed  near  the  mouth  of  the 
Tunulik  River  16  hours  before  or  during, 
and  for  6  hours  after  each  State  open 
commercial  salmon  fishing  period. 

(vii)  You  may  not  take  subsistence 
fish  by  nets  in  the  Kanektok  River 
upstream  of  ADF&G  regulatory  markers 
placed  near  the  mouth  16  hours  before 
or  during,  and  for  6  hours  after  each 
State  open  commercial  salmon  fishing 
period. 

(viii)  You  may  not  take  subsistence 
fish  by  nets  in  the  Arolik  River 
upstream  of  ADF&G  regulatory  markers 
placed  near  the  mouth  16  hours  before 
or  during,  and  for  6  hours  after  each 
State  open  commercial  salmon  fishing 
period. 

(ix)  You  may  only  take  salmon  by 
gillnet,  beach  seine,  fish  wheel,  or  rod 
and  reel  subject  to  the  restrictions  set 
out  in  this  section,  except  that  you  may 
also  take  salmon  by  spear  in  the 
Kanektok,  and  Arolik  River  drainages, 
and  in  the  drainage  of  Goodnews  Bay. 

(x)  You  may  not  use  an  aggregate 
length  of  set  gillnets  or  drift  gillnets  in 
excess  of  50  fathoms  for  taking  salmon. 

(xi)  You  may  take  fish  other  than 
salmon  by  set  gillnet,  drift  gillnet,  beach 
seine,  fish  wheel,  pot,  long  line,  fyke 
net,  dip  net,  jigging  gear,  spear,  lead, 
handline,  or  rod  and  reel. 

(xii)  You  must  attach  to  the  bank  each 
subsistence  gillnet  operated  in 
tributaries  of  the  Kuskokwim  River  and 
fish  it  substantially  perpendicular  to  the 
bank  and  in  a  substantially  straight  line. 

(xiii)  Within  a  tributary  to  the 
Kuskokwim  River  in  that  portion  of  the 
Kuskokwim  River  drainage  from  the 
north  end  of  Eek  Island  upstream  to  the 
mouth  of  the  Kolmakoff  River,  you  may 
not  set  or  operate  any  part  of  a  set 
gillnet  within  150  feet  of  any  part  of 
another  set  gillnet. 

(xiv)  The  maximum  depth  of  gillnets 
is  as  follows: 

(A)  Gillnets  with  6-inch  or  smaller 
stretched-mesh  may  not  be  more  than  45 
meshes  in  depth; 

(B)  Gillnets  with  greater  than  6-inch 
stretched-mesh  may  not  be  more  than  35 
meshes  in  depth. 

(xv)  You  may  take  halibut  only  by  a 
single  handheld  line  with  no  more  than 
two  hooks  attached  to  it. 

(xvi)  You  may  not  use  subsistence  set 
and  drift  gillnets  exceeding  15  fathoms 


in  length  in  Whitefish  Lake  in  the  Ophir 
Creek  drainage.  You  may  not  operate 
more  than  one  subsistence  set  or  drift 
gillnet  at  a  time  in  Whitefish  Lake  in  the 
Ophir  Creek  drainage.  You  must  check 
the  net  at  least  once  every  24  hours. 

(xvii)  You  may  take  rainbow  trout 
only  in  accordance  with  the  following 
restrictions: 

(A)  You  may  take  rainbow  trout  only 
by  the  use  of  gillnets,  dip  nets,  fyke 
nets,  handline,  spear,  rod  and  reel,  or 
jigging  through  the  ice; 

(B)  You  may  not  use  gillnets,  dip  nets, 
or  fyke  nets  for  targeting  rainbow  trout 
from  March  15  through  June  15; 

(C)  If  you  take  rainbow  trout 
incidentally  in  other  subsistence  net 
fisheries  and  through  the  ice,  you  may 
retain  them  for  subsistence  purposes; 

(D)  There  are  no  harvest  limits  with 
handline,  spear,  rod  and  reel,  or  jigging. 

(5)  Bristol  Bay  Area.  The  Bristol  Bay 
Area  includes  all  waters  of  Bristol  Bay, 
including  drainages  enclosed  by  a  line 
from  Cape  Newenham  to  Cape 
Menshikof. 

(i)  Unless  restricted  in  this  section,  or 
unless  under  the  terms  of  a  subsistence 
fishing  permit,  you  may  take  fish  at  any 
time  in  the  Bristol  Bay  area. 

(ii)  In  all  State  commercial  salmon 
districts,  from  May  1  through  May  31 
and  October  1  through  October  31,  you 
may  subsistence  fish  for  salmon  only 
from  9:00  a.m.  Monday  until  9  a.m. 
Friday.  From  June  1  through  September 
30,  within  the  waters  of  a  commercial 
salmon  district,  you  may  take  salmon 
only  during  State  open  commercial 
salmon  fishing  periods. 

(iii)  In  the  Egegik  River  from  9  a.m. 
June  23  through  9  a.m.  July  17,  you  may 
take  salmon  only  during  the  following 
times:  From  9  a.m.  Tuesday  to  9  a.m. 
Wednesday  and  from  9  a.m.  Saturday  to 
9  a.m.  Sunday. 

(iv)  You  may  not  take  fish  from  waters 
within  300  feet  of  a  stream  mouth  used 
by  salmon. 

(v)  You  may  not  subsistence  fish  with 
nets  in  the  Tazimina  River  and  within 
one-fourth  mile  of  the  terminus  of  those 
waters  during  the  period  from 
September  1  through  June  14. 

(vi)  Within  any  district,  you  may  take 
salmon,  herring,  and  capelin  by  set 
gillnets  only. 

(vii)  Outside  the  boundaries  of  any 
district,  unless  otherwise  specified,  you 
may  take  salmon  by  set  gillnet  only. 

(A)  You  may  also  take  salmon  by 
spear  in  the  Togiak  River,  excluding  its 
tributaries. 

(B)  You  may  also  use  drift  gillnets  not 
greater  than  10  fathoms  in  length  to  take 
salmon  in  the  Togiak  River  in  the  first 
two  river  miles  upstream  from  the 
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mouth  of  the  Togiak  River  to  the  ADF&G 
regulatory  markers. 

(C)  You  may  also  take  salmon  without 
a  permit  in  Lake  Clark  and  its  tributaries 
by  snagging  (by  handline  or  rod  and 
reel),  using  a  spear,  bow  and  arrow,  or 
capturing  by  bare  hand. 

(D)  You  may  also  take  salmon  by 
beach  seines  not  exceeding  25  fathoms 
in  length  in  Lake  Clark,  excluding  its 
tributaries. 

(E)  You  may  also  take  fish  (except 
rainbow  trout)  with  a  fyke  net  and  lead 
in  tributaries  of  Lake  Clark  and  the 
tributaries  of  Sixmile  Lake  within  and 
adjacent  to  the  exterior  boundaries  of 
Lake  Clark  National  Park  and  Preserve 
unless  otherwise  prohibited. 

(1)  You  may  use  a  fyke  net  and  lead 
only  with  a  permit  issued  by  the  Federal 
in-season  manager. 

(2)  All  fyke  nets  and  leads  must  be 
attended  at  all  times  while  in  use. 

(3)  All  materials  used  to  construct  the 
fyke  net  and  lead  must  be  made  of  wood 
and  be  removed  from  the  water  when 
the  fyke  net  and  lead  is  no  longer  in  use. 

(viii)  The  maximum  lengths  for  set 
gillnets  used  to  take  salmon  are  as 
follows: 

(A)  You  may  not  use  set  gillnets 
exceeding  10  fathoms  in  length  in  the 
Egegik  River; 

(B)  In  the  remaining  waters  of  the 
area,  you  may  not  use  set  gillnets 
exceeding  25  fathoms  in  length. 

(ix)  You  may  not  operate  any  part  of 
a  set  gillnet  within  300  feet  of  any  part 
of  another  set  gillnet. 

(x)  You  must  stake  and  buoy  each  set 
gillnet.  Instead  of  having  the  identifying 
information  on  a  keg  or  buoy  attached 
to  the  gillnet,  you  may  plainly  and 
legibly  inscribe  your  first  initial,  last 
name,  and  subsistence  permit  number 
on  a  sign  at  or  near  the  set  gillnet. 

(xi)  You  may  not  operate  or  assist  in 
operating  subsistence  salmon  net  gear 
while  simultaneously  operating  or 
assisting  in  operating  commercial 
salmon  net  gear. 

(xii)  During  State  closed  commercial 
herring  fishing  periods,  you  may  not  use 
gillnets  exceeding  25  fathoms  in  length 
for  the  subsistence  taking  of  herring  or 
capelin. 

(xiii)  You  may  take  fish  other  than 
salmon,  herring,  capelin,  and  halibut  by 
gear  listed  in  this  part  unless  restricted 
under  the  terms  of  a  subsistence  fishing 
permit. 

(xiv)  You  may  take  salmon  only  under 
authority  of  a  State  subsistence  salmon 
permit  (permits  are  issued  by  ADF&G) 
except  when  using  a  Federal  permit  for 
fyke  net  and  lead. 

(xv)  Only  one  State  subsistence 
fishing  permit  for  salmon  and  one 
Federal  permit  for  use  of  a  fyke  net  and 


lead  for  all  fish  (except  rainbow  trout) 
may  be  issued  to  each  household  per 
year. 

(xvi)  In  the  Togiak  River  section  and 
the  Togiak  River  drainage: 

(A)  You  may  not  possess  coho  salmon 
taken  under  the  authority  of  a 
subsistence  fishing  permit  unless  both 
lobes  of  the  caudal  fin  (tail)  or  the  dorsal 
fin  have  been  removed. 

(B)  You  may  not  possess  salmon  taken 
with  a  drift  gillnet  under  the  authority 
of  a  subsistence  fishing  permit  unless 
both  lobes  of  the  caudal  fin  (tail)  or  the 
dorsal  fin  have  been  removed. 

(xvii)  You  may  take  rainbow  trout 
only  by  rod  and  reel  or  jigging  gear. 
Rainbow  trout  daily  harvest  and 
possession  limits  are  2  per  day/2  in 
possession  with  no  size  limit  from  April 
10  through  October  31  and  5  per  day/ 

5  in  possession  with  no  size  limit  from 
November  1  through  April  9. 

(xviii)  If  you  take  rainbow  trout 
incidentally  in  other  subsistence  net 
fisheries,  or  through  the  ice,  you  may 
retain  them  for  subsistence  purposes. 

(6)  Aleutian  Islands  Area.  The 
Aleutian  Islands  Area  includes  all 
waters  of  Alaska  west  of  the  longitude 
of  the  tip  of  Cape  Sarichef,  east  of  172° 
East  longitude,  and  south  of  54°36' 

North  latitude. 

(i)  You  may  take  fish  other  than 
salmon,  rainbow/steelhead  trout,  or  char 
at  any  time  unless  restricted  under  the 
terms  of  a  subsistence  fishing  permit.  If 
you  take  rainbow/steelhead  trout 
incidentally  in  other  subsistence  net 
fisheries,  you  may  retain  them  for 
subsistence  purposes. 

(ii)  In  the  Unalaska  District,  you  may 
take  salmon  for  subsistence  purposes 
from  6:00  a.m.  until  9:00  p.m.  from 
January  1  through  December  31,  except 
as  may  be  specified  on  a  subsistence 
fishing  permit. 

(iii)  In  the  Adak,  Akutan,  Atka-Amlia, 
and  Umnak  Districts,  you  may  take 
salmon  at  any  time. 

(iv)  You  may  not  subsistence  fish  for 
salmon  in  the  following  waters: 

(A)  The  waters  of  Unalaska  Lake,  its 
tributaries  and  outlet  stream; 

(B)  The  waters  of  Summers  and 
Morris  Lakes  and  their  tributaries  and 
outlet  streams; 

(C)  All  streams  supporting 
anadromous  fish  runs  that  flow  into 
Unalaska  Bay  south  of  a  line  from  the 
northern  tip  of  Cape  Cheerful  to  the 
northern  tip  of  Kalekta  Point; 

(D)  Waters  of  McLees  Lake  and  its 
tributaries  and  outlet  stream; 

(E)  All  fresh  water  on  Adak  Island  and 
Kagalaska  Island  in  the  Adak  District. 

(v)  You  may  take  salmon  by  seine  and 
gillnet,  or  with  gear  specified  on  a 
subsistence  fishing  permit. 


(vi)  In  the  Unalaska  District,  if  you 
fish  with  a  net,  you  must  be  physically 
present  at  the  net  at  all  times  when  the 
net  is  being  used. 

(vii)  You  may  take  fish  other  than 
salmon  by  gear  listed  in  this  part  unless 
restricted  under  the  terms  of  a 
subsistence  fishing  permit. 

(viii)  You  may  take  salmon,  trout,  and 
char  only  under  the  terms  of  a 
subsistence  fishing  permit,  except  that 
you  do  not  need  a  permit  in  the  Akutan, 
Umnak,  and  Atka-Amlia  Islands 
Districts. 

(ix)  You  may  take  no  more  than  250 
salmon  for  subsistence  purposes  unless 
otherwise  specified  on  the  subsistence 
fishing  permit,  except  that  in  the 
Unalaska  and  Adak  Districts,  you  may 
take  no  more  than  25  salmon  plus  an 
additional  25  salmon  for  each  member 
of  your  household  listed  on  the  permit. 
You  may  obtain  an  additional  permit. 

(x)  You  must  keep  a  record  on  the 
reverse  side  of  the  permit  of 
subsistence-caught  fish.  You  must 
complete  the  record  immediately  upon 
taking  subsistence-caught  fish  and  must 
return  it  no  later  than  October  31. 

(xi)  The  daily  harvest  limit  for  halibut 
is  two  fish,  and  the  possession  limit  is 
two  daily  harvest  limits.  You  may  not 
possess  sport-taken  and  subsistence- 
taken  halibut  on  the  same  day. 

(7)  Alaska  Peninsula  Area.  The 
Alaska  Peninsula  Area  includes  all 
waters  of  Alaska  on  the  north  side  of  the 
Alaska  peninsula  southwest  of  a  line 
from  Cape  Menshikof  (57°28.34'  North 
latitude,  157°55.84'  West  longitude)  to 
Cape  Newenham  (58°39.00'  North 
latitude,  162°  West  longitude)  and  east 
of  the  longitude  of  Cape  Sarichef  Light 
(164°55.70'  West  longitude)  and  on  the 
south  side  of  the  Alaska  Peninsula  from 
a  line  extending  from  Scotch  Cape 
through  the  easternmost  tip  of  Ugamak 
Island  to  a  line  extending  135°  southeast 
from  Kupreanof  Point  (55°33.98/  North 
latitude,  159°35.88'  West  longitude). 

(i)  You  may  take  fish,  other  than 
salmon,  rainbow/steelhead  trout,  or 
char,  at  any  time  unless  restricted  under 
the  terms  of  a  subsistence  fishing 
permit.  If  you  take  rainbow/steelhead 
trout  incidentally  in  other  subsistence 
net  fisheries  or  through  the  ice,  you  may 
retain  them  for  subsistence  purposes. 

(ii)  You  may  take  salmon,  trout,  and 
char  only  under  the  authority  of  a 
subsistence  fishing  permit. 

(iii)  You  must  keep  a  record  on  the 
reverse  side  of  the  permit  of 
subsistence-caught  fish.  You  must 
complete  the  record  immediately  upon 
taking  subsistence-caught  fish  and  must 
return  it  no  later  than  October  31. 

(iv)  You  may  take  salmon  at  any  time, 
except  in  those  districts  and  sections 
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open  to  commercial  salmon  fishing 
where  salmon  may  not  be  taken  during 
the  24  hours  before  and  12  hours 
following  each  State  open  weekly 
commercial  salmon  fishing  period,  or  as 
may  be  specified  on  a  subsistence 
fishing  permit. 

(v)  You  may  not  subsistence  fish  for 
salmon  in  the  following  waters: 

(A)  Russell  Creek  and  Nurse  Lagoon 
and  within  500  yards  outside  the  mouth 
of  Nurse  Lagoon: 

(B)  Trout  Creek  and  within  500  yards 
outside  its  mouth. 

(vi)  You  may  take  salmon  by  seine, 
gillnet,  rod  and  reel,  or  with  gear 
specified  on  a  subsistence  fishing 
permit.  You  may  also  take  salmon 
without  a  permit  by  snagging  (by 
handline  or  rod  and  reel),  using  a  spear, 
bow  and  arrow,  or  capturing  by  bare 
hand. 

(vii)  You  may  take  fish  other  than 
salmon  by  gear  listed  in  this  part  unless 
restricted  under  the  terms  of  a 
subsistence  fishing  permit. 

(viii)  You  may  not  use  a  set  gillnet 
exceeding  100  fathoms  in  length. 

(ix)  You  may  take  halibut  for 
subsistence  purposes  only  by  a  single 
handheld  line  with  no  more  than  two 
hooks  attached. 

(x)  You  may  take  no  more  than  250 
salmon  for  subsistence  purposes  unless 
otherwise  specified  on  your  subsistence 
fishing  permit. 

(xi)  The  daily  harvest  limit  for  halibut 
is  two  fish  and  the  possession  limit  is 
two  daily  harvest  limits.  You  may  not 
possess  sport-taken  and  subsistence- 
taken  halibut  on  the  same  day. 

(8)  Chignik  Area.  The  Chignik  Area 
includes  all  waters  of  Alaska  on  the 
south  side  of  the  Alaska  Peninsula 
bounded  by  a  line  extending  135° 
southeast  for  3  miles  from  a  point  near 
Kilokak  Rocks  at  57°10.34'  North 
latitude,  156°20.22' West  longitude  (the 
longitude  of  the  southern  entrance  to 
Imuya  Bay)  then  due  south,  and  a  line 
extending  135°southeast  from 
Kupreanof  Point  at  55°  33.98'  North 
latitude,  159c35.88' West  longitude. 

(i)  You  may  take  fish  other  than 
salmon,  rainbow/steelhead  trout,  or  char 
at  any  time,  except  as  may  be  specified 
by  a  subsistence  fishing  permit.  For 
salmon,  Federal  subsistence  fishing 
openings,  closings  and  fishing  methods 
are  the  same  as  those  issued  for  the 
subsistence  taking  of  fish  under  Alaska 
Statutes  (AS  16.05.060),  unless 
superseded  by  a  Federal  Special  Action. 
If  you  take  rainbow/steelhead  trout 
incidentally  in  other  subsistence  net 
fisheries,  you  may  retain  them  for 
subsistence  purposes. 

(ii)  You  may  not  take  salmon  in  the 
Chignik  River,  from  a  point  300  feet 


upstream  of  the  ADF&G  weir  to  Chignik 
Lake  from  July  1  through  August  31. 

You  may  not  take  salmon  in  Black  Lake 
or  any  tributary  to  Black  or  Chignik 
Lakes. 

(iii)  You  may  take  salmon,  trout,  and 
char  only  under  the  authority  of  a 
subsistence  fishing  permit. 

(iv)  You  must  keep  a  record  on  your 
permit  of  subsistence-caught  fish.  You 
must  complete  the  record  immediately 
upon  taking  subsistence-caught  fish  and 
must  return  it  no  later  than  October  31. 

(v)  If  you  hold  a  commercial  fishing 
license,  you  may  only  subsistence  fish 
for  salmon  as  specified  on  a  State 
subsistence  salmon  fishing  permit. 

(vi)  You  may  take  salmon  by  seines, 
gillnets,  rod  and  reel,  or  with  gear 
specified  on  a  subsistence  fishing 
permit,  except  that  in  Chignik  Lake,  you 
may  not  use  purse  seines.  You  may  also 
take  salmon  without  a  permit  by 
snagging  (by  handline  or  rod  and  reel), 
using  a  spear,  bow  and  arrow,  or 
capturing  by  bare  hand. 

(vii)  You  may  take  fish  other  than 
salmon  by  gear  listed  in  this  part  unless 
restricted  under  the  terms  of  a 
subsistence  fishing  permit. 

(viii)  You  may  take  halibut  for 
subsistence  purposes  only  by  a  single 
handheld  line  with  no  more  than  two 
hooks  attached. 

(ix)  You  may  take  no  more  than  250 
salmon  for  subsistence  purposes  unless 
otherwise  specified  on  the  subsistence 
fishing  permit. 

(x)  The  daily  harvest  limit  for  halibut 
is  two  fish,  and  the  possession  limit  is 
two  daily  harvest  limits.  You  may  not 
possess  sport-taken  and  subsistence- 
taken  halibut  on  the  same  day. 

(9)  Kodiak  Area.  The  Kodiak  Area 
includes  all  waters  of  Alaska  south  of  a 
line  extending  east  from  Cape  Douglas 
(58°51.10'  North  latitude),  west  of  150° 
West  longitude,  north  of  55°30.00'  North 
latitude,  and  north  and  east  of  a  line 
extending  135°  southeast  for  three  miles 
from  a  point  near  Kilokak  Rocks  at 
57°10.34'  North  latitude,  156°20.22' 

West  longitude  (the  longitude  of  the 
southern  entrance  of  Imuya  Bay),  then 
due  south. 

(i)  You  may  take  fish  other  than 
salmon,  rainbow/steelhead  trout,  char, 
bottomfish,  or  herring  at  any  time  unless 
restricted  by  the  terms  of  a  subsistence 
fishing  permit.  If  you  take  rainbow/ 
steelhead  trout  incidentally  in  other 
subsistence  net  fisheries,  you  may  retain 
them  for  subsistence  purposes. 

(ii)  You  may  take  salmon  for 
subsistence  purposes  24  hours  a  day 
from  January  1  through  December  31, 
with  the  following  exceptions: 

(A)  From  June  1  through  September 
15,  you  may  not  use  salmon  seine 


vessels  to  take  subsistence  salmon  for  24 
hours  before  or  during,  and  for  24  hours 
after  any  State  open  commercial  salmon 
fishing  period.  The  use  of  skiffs  from 
any  type  of  vessel  is  allowed; 

(B)  From  June  1  through  September 
15,  you  may  use  purse  seine  vessels  to 
take  salmon  only  with  gillnets,  and  you 
may  have  no  other  type  of  salmon  gear 
on  board  the  vessel. 

(iii)  You  may  not  subsistence  fish  for 
salmon  in  the  following  locations: 

(A)  Womens  Bay  closed  waters — All 
waters  inside  a  line  from  the  tip  of  the 
Nyman  Peninsula  (57°43.23'  North 
latitude,  152°31.51'  West  longitude),  to 
the  northeastern  tip  of  Mary’s  Island 
(57°42.40' North  latitude,  152°32.00' 
West  longitude),  to  the  southeastern 
shore  of  Womens  Bay  at  57°41.95'  North 
latitude,  152°31.50'  West  longitude; 

(B)  Buskin  River  closed  waters — All 
waters  inside  of  a  line  running  from  a 
marker  on  the  bluff  north  of  the  mouth 
of  the  Buskin  River  at  approximately 
57°45.80'  North  latitude,  152°28.38' 

West  longitude,  to  a  point  offshore  at 
57°45. 35' North  latitude,  152°28.15' 

West  longitude,  to  a  marker  located 
onshore  south  of  the  river  mouth  at 
approximately  57°45.15'  North  latitude, 
152°28.65'  West  longitude; 

(C)  All  waters  closed  to  commercial 
salmon  fishing  within  100  yards  of  the 
terminus  of  Selief  Bay  Creek; 

(D)  In  Afognak  Bay  north  and  west  of 
a  line  from  the  tip  of  Last  Point  to  the 
tip  of  River  Mouth  Point; 

(E)  From  August  15  through 
September  30,  all  waters  500  yards 
seaward  of  the  terminus  of  Little  Kitoi 
Creek: 

(F)  All  fresh  water  systems  of  Afognak 
Island. 

(iv)  You  must  have  a  subsistence 
fishing  permit  for  taking  salmon,  trout, 
and  char  for  subsistence  purposes.  You 
must  have  a  subsistence  fishing  permit 
for  taking  herring  and  bottomfish  for 
subsistence  purposes  during  the  State 
commercial  herring  sac  roe  season  from 
April  15  through  June  30. 

(v)  With  a  subsistence  salmon  fishing 
permit  you  may  take  25  salmon  plus  an 
additional  25  salmon  for  each  member 
of  your  household  whose  names  are 
listed  on  the  permit.  You  may  obtain  an 
additional  permit  if  you  can  show  that 
more  fish  are  needed. 

(vi)  You  must  record  on  your 
subsistence  permit  the  number  of 
subsistence  fish  taken.  You  must 
complete  the  record  immediately  upon 
landing  subsistence-caught  fish,  and  ■ 
must  return  it  by  February  1  of  the  year 
following  the  year  the  permit  was 
issued. 

(vii)  You  may  take  fish  other  than 
salmon  and  halibut  by  gear  listed  in  this 
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part  unless  restricted  under  the  terms  of 
a  subsistence  fishing  permit. 

(viii)  You  may  take  salmon  only  by 
gillnet,  rod  and  reel,  or  seine. 

(ix)  You  must  be  physically  present  at 
the  net  when  the  net  is  being  fished. 

(x)  You  may  take  halibut  only  by  a 
single  handheld  line  with  not  more  than 
two  hooks  attached  to  it. 

(xi)  The  daily  harvest  limit  for  halibut 
is  two  fish,  and  the  possession  limit  is 
two  daily  harvest  limits.  You  may  not 
possess  sport-taken  and  subsistence- 
taken  halibut  on  the  same  day. 

(10)  Cook  Inlet  Area.  The  Cook  Inlet 
Area  includes  all  waters  of  Alaska 
enclosed  by  a  line  extending  east  from 
Cape  Douglas  (58°51.10'  N.Lat.)  and  a 
line  extending  south  from  Cape  Fairfield 
(148°50.25'  W.  Long.). 

(i)  Unless  restricted  in  this  section,  or 
unless  restricted  under  the  terms  of  a 
subsistence  fishing  permit,  you  may 
take  fish  at  any  time  in  the  Cook  Inlet 
Area.  If  you  take  rainbow/steelhead 
trout  incidentally  in  subsistence  net 
fisheries,  you  may  retain  them  for 
subsistence  purposes,  unless  otherwise 
prohibited  or  provided  for  in  this 
section.  With  jigging  gear  through  the 
ice  or  rod  and  reel  gear  in  open  waters 
there  is  an  annual  limit  of  2  rainbow/ 
steelhead  trout  20  inches  or  longer, 
taken  from  Kenai  Peninsula  fresh 
waters. 

(11)  You  may  take  fish  by  gear  listed 
in  this  part  unless  restricted  in  this 
section  or  under  the  terms  of  a 
subsistence  fishing  permit  (as  may  be 
modified  by  this  section). 

(iii)  You  may  not  take  grayling  or 
burbot  for  subsistence  purposes. 

(iv)  You  may  only  take  salmon,  trout, 
Dolly  Varden,  and  other  char  under 
authority  of  a  Federal  subsistence 
fishing  permit.  Seasons,  harvest  and 
possession  limits,  and  methods  and 
means  for  take  are  the  same  as  for  the 
taking  of  those  species  under  Alaska 
sport  fishing  regulations  (5  AAC  56  and 
5  AAC  57)  unless  modified  herein. 
Additionally  for  Federally  managed 
waters  of  the  Kasilof  and  Kenai  River 
drainages: 

(A)  Residents  of  Ninilchik  may  take 
sockeye,  Chinook,  coho,  and  pink 
salmon  through  a  dip  net  and  a  rod  and 
reel  fishery  on  the  upper  mainstem  of 
the  Kasilof  River  from  a  Federal 
regulatory  marker  on  the  river  below  the 
outlet  of  Tustumena  Lake  downstream 
to  a  marker  on  the  river  at  Silver  Salmon 
Rapids.  Residents  using  rod  and  reel 
gear  may  fish  with  up  to  2  baited  single 
or  treble  hooks.  Other  species 
incidentally  caught  during  the  dip  net 
and  rod  and  reel  fishery  may  be  retained 
for  subsistence  uses,  including  up  to 
200  rainbow/steelhead  trout  taken 


through  August  15.  After  200  rainbow/ 
steelhead  trout  have  been  taken  in  this 
fishery  or  after  August  15,  all  rainbow/ 
steelhead  trout  must  be  released  unless 
otherwise  provided  for  in  this  section. 
Before  leaving  the  fishing  site,  all 
retained  fish  must  be  recorded  on  the 
permit  and  marked  by  removing  the 
dorsal  fin.  Harvests  must  be  reported 
within  72  hours  to  the  Federal  fisheries 
manager  upon  leaving  the  fishing 
location. 

(1)  Fishing  for  sockeye  and  Chinook 
salmon  will  be  allowed  from  June  16- 
August  15. 

(2)  Fishing  for  coho  and  pink  salmon 
will  be  allowed  from  June  16-October 
31. 

(3)  Fishing  for  sockeye,  Chinook, 
coho,  or  pink  salmon  will  end  prior  to 
regulatory  end  dates  if  the  annual  total 
harvest  limit  for  that  species  is  reached 
or  superseded  by  Federal  special  action. 

(4)  Each  household  may  harvest  their 
annual  sockeye,  Chinook,  coho,  or  pink 
salmon  limits  in  one  or  more  days,  and 
each  household  member  may  fish  with 
a  dip  net  or  a  rod  and  reel  during  this 
time.  Salmon  taken  in  the  Kenai  River 
system  dip  net  and  rod  and  reel  fishery 
will  be  included  as  part  of  each 
household’s  annual  limit  for  the  Kasilof 
River. 

(i)  For  sockeye  salmon — annual  total 
harvest  limit  of  4,000;  annual  household 
limits  of  25  for  each  permit  holder  and 

5  additional  for  each  household 
member; 

(ii)  For  Chinook  salmon — annual 
harvest  limit  of  500;  annual  household 
limit  of  10  for  each  permit  holder  and 
2  additional  for  each  household 
member; 

(iii)  For  coho  salmon — annual  total 
harvest  limit  of  500;  annual  household 
limits  of  10  for  each  permit  holder  and 
2  additional  for  each  household 
member;  and 

(iv)  For  pink  salmon — annual  total 
harvest  limit  of  500:  annual  household 
limits  of  10  for  each  permit  holder  and 
2  additional  for  each  household 
member. 

(B)  In  addition  to  the  dip  net  and  rod 
and  reel  fishery  on  the  upper  mainstem 
of  the  Kasilof  River  described  under 
paragraph  (i)(10)(iv)(A)  of  this  section, 
residents  of  Ninilchik  may  also  take 
coho  and  pink  salmon  through  a  rod 
and  reel  fishery  in  Tustumena  Lake. 
Before  leaving  the  fishing  site,  all 
retained  salmon  must  be  recorded  on 
the  permit  and  marked  by  removing  the 
dorsal  fin.  Seasons,  areas,  harvest  and 
possession  limits,  and  methods  and 
means  for  take  are  the  same  as  for  the 
taking  of  these  species  under  Alaska 
sport  fishing  regulations  (5  AAC  56), 


except  for  the  following  methods  and 
means,  and  bag  and  possession  limits: 

(1)  Fishing  will  be  allowed  with  up  to 
2  baited  single  or  treble  hooks. 

(2)  For  coho  salmon  16  inches  and 
longer,  the  daily  bag  and  possession 
limits  are  4  per  day  and  4  in  possession. 

(3)  For  pink  salmon  16  inches  and 
longer,  daily  bag  and  possession  limits 
are  6  per  day  and  6  in  possession. 

(C)  Resident  fish  species  including 
lake  trout,  rainbow/steelhead  trout,  and 
Dolly  Varden/ Arctic  char  may  be 
harvested  in  Federally  managed  waters 
of  the  Kasilof  River  drainage.  Resident 
fish  species  harvested  in  the  Kasilof 
River  drainage  under  the  conditions  of 
a  Federal  subsistence  permit  must  be 
marked  by  removing  the  dorsal  fin 
immediately  after  harvest  and  recorded 
on  the  permit  prior  to  leaving  the 
fishing  site. 

(1)  Lake  trout  may  be  harvested  with 
rod  and  reel  gear  the  entire  year.  For 
fish  20  inches  or  longer,  daily  bag  and 
possession  limits  are  4  per  day  and  4  in 
possession.  For  fish  less  than  20  inches, 
daily  bag  and  possession  limits  are  15 
per  day  and  15  in  possession. 

(2)  Dolly  Varden/ Arctic  char  may  be 
harvested  with  rod  and  reel  gear  the 
entire  year.  In  flowing  waters,  daily  bag 
and  possession  limits  are  4  per  day  and 
4  in  possession.  In  lakes  and  ponds, 
daily  bag  and  possession  limits  are  10 
fish  per  day  and  10  in  possession. 

(3)  Rainbow  trout  may  be  harvested 
with  rod  and  reel  gear  the  entire  year  for 
fish  less  than  20  inches  in  length.  In 
flowing  waters,  daily  bag  and 
possession  limits  are  2  per  day  and  2  in 
possession.  In  lakes  and  ponds,  daily 
bag  and  possession  limits  are  5  per  day 
and  5  in  possession. 

(4)  You  may  fish  in  Tustumena  Lake 
with  a  gillnet,  no  longer  than  10 
fathoms,  fished  under  the  ice  or  jigging 
gear  used  through  the  ice  under 
authority  of  a  Federal  subsistence 
fishing  permit.  The  total  annual  harvest 
quota  for  this  fishery  is  200  lake  trout, 
200  rainbow  trout,  and  500  Dolly 
Varden/Arctic  char.  The  use  of  a  gillnet 
will  be  prohibited  by  special  action  after 
the  harvest  quota  of  any  species  has 
been  met.  For  the  jig  fishery,  annual 
household  limits  are  30  fish  in  any 
combination  of  lake  trout,  rainbow  trout 
or  Dolly  Varden/Arctic  char. 

(i)  Y ou  may  harvest  fish  under  the  ice 
only  in  Tustumena  Lake.  Gillnets  are 
not  allowed  within  a  V4  mile  radius  of 
the  mouth  of  any  tributary  to 
Tustumena  Lake,  or  the  outlet  of 
Tustumena  Lake. 

(ii)  Permits  will  be  issued  by  the 
Federal  fisheries  manager  or  designated 
representative,  and  will  be  valid  for  the 
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winter  season,  unless  the  season  is 
closed  by  special  action. 

(Hi)  All  harvests  must  be  reported 
within  72  hours  to  the  Federal  fisheries 
manager  upon  leaving  the  fishing 
location.  Reported  information  must 
include  number  of  each  species  caught; 
number  of  each  species  retained;  length, 
depth  (number  of  meshes  deep)  and 
mesh  size  of  gillnet  fished;  location 
fished;  and  total  hours  fished.  Harvest 
data  on  the  permit  must  be  filled  out 
before  transporting  fish  from  the  fishing 
area. 

(iv)  The  gillnet  must  be  checked  at 
least  once  in  every  48-hour  period. 

(v)  For  unattended  gear,  tne 
permittee’s  name  and  address  must  be 
plainly  and  legibly  inscribed  on  a  stake 
at  one  end  of  the  gillnet. 

(vj)  Incidentally  caught  fish  may  be 
retained  and  must  be  recorded  on  the 
permit. 

(vii)  Failure  to  return  the  completed 
harvest  permit  by  May  31  may  result  in 
issuance  of  a  violation  notice  and/or 
denial  of  a  future  subsistence  permit. 

(D)  Residents  of  Hope,  Cooper 
Landing,  and  Ninilchik  may  take  only 
sockeye  salmon  through  a  dip  net  and 
a  rod  and  reel  fishery  at  one  specified 
site  on  the  Russian  River,  and  sockeye, 
late-run  Chinook,  coho,  and  pink 
salmon  through  a  dip  net/rod  and  reel 
fishery  at  two  specified  sites  on  the 
Kenai  River  below  Skilak  Lake  and  as 
provided  in  this  section.  For  Ninilchik 
residents,  salmon  taken  in  the  Kasilof 
River  Federal  subsistence  fish  wheel, 
and  dip  net/rod  and  reel  fishery  will  be 
included  as  part  of  each  household’s 
annual  limit  for  the  Kenai  and  Russian 
Rivers’  dip  net  and  rod  and  reel  fishery. 
For  both  Kenai  River  fishing  sites  below 
Skilak  Lake,  incidentally  caught  fish 
may  be  retained  for  subsistence  uses, 
except  for  early-run  Chinook  salmon 
(unless  otherwise  provided  for), 
rainbow  trout  18  inches  or  longer,  and 
Dolly  Varden  18  inches  or  longer,  which 
must  be  released.  For  the  Russian  River 
fishing  site,  incidentally  caught  fish 
may  be  retained  for  subsistence  uses, 
except  for  early-  and  late-run  Chinook 
salmon,  coho  salmon,  rainbow  trout, 
and  Dolly  Varden,  which  must  be 
released.  Before  leaving  the  fishing  site, 
all  retained  fish  must  be  recorded  on  the 
permit  and  marked  by  removing  the 
dorsal  fin.  Harvests  must  be  reported 
within  72  hours  to  the  Federal  fisheries 
manager  upon  leaving  the  fishing  site, 
and  permits  must  be  returned  to  the 
manager  at  the  end  of  the  season.  Chum 
salmon  that  are  retained  are  to  be 
included  within  the  annual  limit  for 
sockeye  salmon.  Only  residents  of  Hope 
and  Cooper  Landing  may  retain 
incidentally  caught  resident  species. 


(2)  The  household  dip  net  and  rod 
and  reel  gear  fishery  is  limited  to  three 
sites: 

(1)  At  the  Kenai  River  Moose  Range 
Meadows  site,  dip  netting  is  allowed 
only  from  a  boat  from  a  Federal 
regulatory  marker  on  the  Kenai  River  at 
about  river  mile  29  downstream 
approximately  2.5  miles  to  another 
marker  on  the  Kenai  River  at  about  river 
mile  26.5.  Residents  using  rod  and  reel 
gear  at  this  fishery  site  may  fish  from 
boats  or  from  shore  with  up  to  2  baited 
single  or  treble  hooks  from  June  15- 
August  31.  Seasonal  riverbank  closures 
and  motor  boat  restrictions  are  the  same 
as  those  listed  in  State  of  Alaska  fishing 
regulations  (5  AAC  56  and  5  AAC  57 
and  5  AAC  77.540). 

(ii)  At  the  Kenai  River  Mile  48  site, 
dip  netting  is  allowed  while  either 
standing  in  the  river  or  from  a  boat, 
from  Federal  regulatory  markers  on  both 
sides  of  the  Kenai  River  at  about  river 
mile  48  (approximately  2  miles  below 
the  outlet  of  Skilak  Lake)  downstream 
approximately  2.5  miles  to  a  marker  on 
the  Kenai  River  at  about  river  mile  45.5. 
Residents  using  rod  and  reel  gear  at  this 
fishery  site  may  fish  from  boats  or  from 
shore  with  up  to  2  baited  single  or  treble 
hooks  ftom  June  15-August  31. 

Seasonal  riverbank  closures  and  motor 
boat  restrictions  are  the  same  as  those 
listed  in  State  of  Alaska  fishing 
regulations  (5  AAC  56,  5  AAC  57,  and 
5  AAC  77.540). 

(iff)  At  the  Russian  River  Falls  site, 
dip  netting  is  allowed  from  a  Federal 
regulatory  marker  near  the  upstream 
end  of  the  fish  ladder  at  Russian  River 
Falls  downstream  to  a  Federal 
regulatory  marker  approximately  600 
yards  below  Russian  River  Falls. 
Residents  using  rod  and  reel  gear  at  this 
fishery  site  may  not  fish  with  bait  at  any 
time. 

(2)  Fishing  seasons  are  as  follows: 

(i)  For  sockeye  salmon  at  all  fishery 
sites:  June  15-August  15; 

(ii)  For  late-run  Chinook,  pink,  and 
coho  salmon  at  both  Kenai  River  fishery 
sites  only:  July  16-September  30;  and 

(iff)  Fishing  for  sockeye,  late-run 
Chinook,  coho,  or  pink  salmon  will 
close  by  special  action  prior  to 
regulatory  end  dates  if  the  annual  total 
harvest  limit  for  that  species  is  reached 
or  superseded  by  Federal  special  action. 

(3)  Each  household  may  harvest  their 
annual  sockeye,  late-run  Chinook,  coho, 
or  pink  salmon  limits  in  one  or  more 
days,  and  each  household  member  may 
fish  with  a  dip  net  or  rod  and  reel 
during  this  time.  Salmon  taken  in  the 
Kenai  River  system  dip  net  and  rod  and 
reel  fishery  by  Ninilchik  households 
will  be  included  as  part  of  those 


household’s  annual  limits  for  the 
Kasilof  River. 

(1)  For  sockeye  salmon — annual  total 
harvest  limit  of  4,000  (including  any 
retained  chum  salmon);  annual 
household  limits  of  25  for  each  permit 
holder  and  5  additional  for  each 
household  member; 

(ii)  For  late-run  Chinook  salmon — 
annual  total  harvest  limit  of  1,000; 
annual  household  limits  of  10  for  each 
permit  holder  and  2  additional  for  each 
household  member; 

(iff)  For  coho  salmon — annual  total 
harvest  limit  of  3,000;  annual  household 
limits  of  20  for  each  permit  holder  and 
5  additional  for  each  household 
member;  and 

(iv)  For  pink  salmon — annual  total 
harvest  limit  of  2,000;  annual  household 
limits  of  15  for  each  permit  holder  and 
5  additional  for  each  household 
member. 

(E)  For  Federally  managed  waters  of 
the  Kenai  River  and  its  tributaries,  in 
addition  to  the  dip  net  and  rod  and  reel 
fisheries  on  the  Kenai  and  Russian 
rivers  described  under  paragraph 
(i)(10)(iv)(D)  of  this  section,  residents  of 
Hope,  Cooper  Landing,  and  Ninilchik 
may  take  sockeye,  Chinook,  coho,  pink, 
and  chum  salmon  through  a  separate 
rod  and  reel  fishery  in  the  Kenai  River 
drainage.  Before  leaving  the  fishing  site, 
all  retained  fish  must  be  recorded  on  the 
permit  and  marked  by  removing  the 
dorsal  fin.  Permits  must  be  returned  to 
the  Federal  fisheries  manager  at  the  end 
of  the  fishing  season.  Incidentally 
caught  fish,  other  than  salmon,  are 
subject  to  regulations  found  in 
paragraphs  (i)(10)(iv)(F)  and  (G)  of  this 
section.  Seasons,  areas  (including 
seasonal  riverbank  closures),  harvest 
and  possession  limits,  and  methods  and 
means  (including  motor  boat 
restrictions)  for  take  are  the  same  as  for 
the  taking  of  these  salmon  species  under 
State  of  Alaska  fishing  regulations  (5 
AAC  56,  5  AAC  57  and  5  AAC  77.54), 
except  for  the  following  bag  and 
possession  limits: 

(2)  In  the  Kenai  River  below  Skilak 
Lake,  fishing  is  allowed  with  up  to  2 
baited  single  or  treble  hooks  from  June 
15-August  31. 

(2)  For  early-run  Chinook  salmon  less 
than  44  inches  or  55  inches  or  longer, 
daily  bag  and  possession  limits  are  2  per 
day  and  2  in  possession. 

(3)  For  late-run  Chinook  salmon  20 
inches  and  longer,  daily  bag  and 
possession  limits  are  2  per  day  and  2  in 
possession. 

(4)  Annual  harvest  limits  for  any 
combination  of  early-  and  late-run 
Chinook  salmon  are  4  for  each  permit 
holder. 
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(5 )  For  other  salmon  16  inches  and 
longer,  the  combined  daily  bag  and 
possession  limits  are  6  per  day  and  6  in 
possession,  of  which  no  more  than  4  per 
day  and  4  in  possession  may  be  coho 
salmon,  except  for  the  Sanctuary  Area 
and  Russian  River,  for  which  no  more 
than  2  per  day  and  2  in  possession  may 
be  coho  salmon. 

(F)  For  Federally  managed  waters  of 
the  Kenai  River  and  its  tributaries  below 
Skilak  Lake  outlet  at  river  mile  50, 
residents  of  Hope  and  Cooper  Landing 
may  take  resident  fish  species  including 
lake  trout,  rainbow  trout,  and  Dolly 
Varden/ Arctic  char  with  jigging  gear 
through  the  ice  or  rod  and  reel  gear  in 
open  waters.  Resident  fish  species 
harvested  in  the  Kenai  River  drainage 
under  the  conditions  of  a  Federal 
subsistence  permit  must  be  marked  by 
removal  of  the  dorsal  fin  immediately 
after  harvest  and  recorded  on  the  permit 
prior  to  leaving  the  fishing  site.  Seasons, 
areas  (including  seasonal  riverbank 
closures),  harvest  and  possession  limits, 
and  methods  and  means  (including 
motor  boat  restrictions)  for  take  are  the 
same  as  for  the  taking  of  these  resident 
species  under  State  of  Alaska  fishing 
regulations  (5  AAC  56,  5  AAC  57,  and 

5  AAC  77.54),  except  for  the  following 
bag  and  possession  limits: 

(1 )  For  lake  trout  20  inches  or  longer, 
daily  bag  and  possession  limits  are  4  per 
day  and  4  in  possession.  For  fish  less 
than  20  inches,  daily  bag  and  possession 
limits  are  15  per  day  and  15  in 
possession. 

(2)  In  flowing  waters,  daily  bag  and 
possession  limits  for  Dolly  Varden/ 
Arctic  char  less  than  18  inches  in  length 
are  1  per  day  and  1  in  possession.  In 
lakes  and  ponds,  daily  bag  and 
possession  limits  are  2  per  day  and  2  in 
possession.  Only  1  of  these  fish  can  be 
20  inches  or  longer. 

(3)  In  flowing  waters,  daily  bag  and 
possession  limits  for  rainbow/steelhead 
trout  are  1  per  day  and  1  in  possession 
and  must  be  less  than  18  inches  in 
length.  In  lakes  and  ponds,  daily  bag 
and  possession  limits  are  2  per  day  and 
2  in  possession  of  which  only  1  fish  20 
inches  or  longer  may  be  harvested  daily. 

(G)  For  Federally  managed  waters  of 
the  upper  Kenai  River  and  its  tributaries 
above  Skilak  Lake  outlet  at  river  mile 
50,  residents  of  Hope  and  Cooper 
Landing  may  take  resident  fish  species 
including  lake  trout,  rainbow  trout,  and 
Dolly  Varden/ Arctic  char  with  jigging 
gear  through  the  ice  or  rod  and  reel  gear 
in  open  waters.  Resident  fish  species 
harvested  in  the  Kenai  River  drainage 
under  the  conditions.of  a  Federal 
subsistence  permit  must  be  marked  by 
removal  of  the  dorsal  fin  immediately 
after  harvest  and  recorded  on  the  permit 


prior  to  leaving  the  fishing  site.  Seasons, 
areas  (including  seasonal  riverbank 
closures),  harvest  and  possession  limits, 
and  methods  and  means  (including 
motor  boat  restrictions)  for  take  are  the 
same  as  for  the  taking  of  these  resident 
species  under  Alaska  fishing  regulations 
(5  AAC  56,  5  AAC  57,  5  AAC  77.54), 
except  for  the  following  bag  and 
possession  limits: 

(1 )  For  lake  trout  20  inches  or  longer, 
daily  bag  and  possession  limits  are  4  per 
day  and  4  in  possession.  For  fish  less 
than  20  inches,  daily  bag  and  possession 
limits  are  15  fish  per  day  and  15  in 
possession.  For  Hidden  Lake,  daily 
limits  are  4  per  day  and  4  in  possession 
regardless  of  size. 

(2 )  In  flowing  waters,  daily  bag  and 
'possession  limits  for  Dolly  Varden/ 
Arctic  char  less  than  16  inches  are  1  per 
day  and  1  in  possession.  In  lakes  and 
ponds,  daily  bag  and  possession  limits 
are  2  per  day  and  2  in  possession  of 
which  only  1  fish  20  inches  or  longer 
may  be  harvested  daily. 

(3 )  In  flowing  waters,  daily  bag  and 
possession  limits  for  rainbow/steelhead 
trout  are  1  per  day  and  1  in  possession 
and  it  must  be  less  than  16  inches  in 
length.  In  lakes  and  ponds,  daily  bag 
and  possession  limits  are  2  per  day  and 
2  in  possession  of  which  only  1  fish  20 
inches  or  longer  may  be  harvested  daily. 

(H)  Residents  of  Ninilchik  may 
harvest  sockeye,  Chinook,  coho,  and 
pink  salmon  through  a  fish  wheel 
fishery  in  the  Federal  public  waters  of 
the  upper  mainstem  of  the  Kasilof  River. 
Residents  of  Ninilchik  may  retain  other 
species  incidentally  caught  in  the 
Kasilof  River  except  for  rainbow/ 
steelhead  trout,  which  must  be  released 
and  returned  unharmed  to  the  water. 

(2  )  Only  one  fish  wheel  can  be 
operated  on  the  Kasilof  River.  The  fish 
wheel  must  have  a  live  box,  must  be 
monitored  when  fishing,  must  be 
stopped  from  fishing  when  it  is  not 
being  monitored  or  used,  and  must  be 
installed  and  operated  in  compliance 
with  any  regulations  and  restrictions  for 
its  use  within  the  Kenai  National 
Wildlife  Refuge. 

(2)  One  registration  permit  will  be 
available  and  will  be  awarded  by  the 
Federal  in-season  fishery  manager,  in 
consultation  with  the  Kenai  National 
Wildlife  Refuge  manager,  based  on  the 
merits  of  the  operation  plan.  The 
registration  permit  will  be  issued  to  an 
organization  that,  as  the  fish  wheel 
owner,  will  be  responsible  for  its 
construction,  installation,  operation, 
use,  and  removal  in  consultation  with 
the  Federal  fishery  manager.  The  owner 
may  not  rent  or  lease  the  fish  wheel  for 
personal  gain.  As  part  of  the  permit,  the 
organization  must: 


(i)  Prior  to  the  season,  provide  a 
written  operation  plan  to  the  Federal 
fishery  manager  including  a  description 
of  how  fishing  time  and  fish  will  be 
offered  and  distributed  among 
households  and  residents  of  Ninilchik: 

(ii)  During  the  season,  mark  the  fish 
wheel  with  a  wood,  metal,  or  plastic 
plate  at  least  12  inches  high  by  12 
inches  wide  that  is  permanently  affixed 
and  plainly  visible,  and  that  contains 
the  following  information  in  letters  and 
numerals  at  least  1  inch  high: 
registration  permit  number; 
organization’s  name  and  address;  and 
primary  contact  person  name  and 
telephone  number; 

(iii)  After  the  season,  provide  written 
documentation  of  required  evaluation 
information  to  the  Federal  fishery 
manager  including,  but  not  limited  to, 
person  or  households  operating  the  gear, 
hours  of  operation,  and  number  of  each 
species  caught  and  retained  or  released. 

(3 )  People  operating  the  fish  wheel 
must: 

(j)  Have  a  valid  Federal  subsistence 
fishing  permit  in  their  possession; 

(ii)  If  they  are  not  the  fishwheel 
owner,  attach  an  additional  wood, 
metal,  or  plastic  plate  at  least  12  inches 
high  by  12  inches  wide  to  the  fish  wheel 
that  is  plainly  visible,  and  that  contains 
their  fishing  permit  number,  name,  and 
address  in  letters  and  numerals  at  least 
1  inch  high; 

(if/)  Remain  on  site  to  monitor  the  fish 
wheel  and  remove  all  fish  at  least  every 
hour; 

(iv)  Before  leaving  the  site,  mark  all 
retained  fish  by  removing  their  dorsal 
fin  and  record  all  retained  fish  on  their 
fishing  permit;  and 

(v)  Within  72  hours  of  leaving  the  site, 
report  their  harvest  to  the  Federal 
fisheries  manager. 

(4)  The  fish  wheel  owner 
(organization)  may  operate  the  fish 
wheel  for  subsistence  purposes  on 
behalf  of  residents  of  Ninilchik  by 
requesting  a  subsistence  fishing  permit 
that: 

(i)  Identifies  a  person  who  will  be 
responsible  for  operating  the  fish  wheel; 

(ii)  Includes  provisions  for  recording 
daily  catches,  the  household  to  whom 
the  catch  was  given,  and  other 
information  determined  to  be  necessary 
for  effective  resource  management  by 
the  Federal  fishery  manager. 

(5)  Fishing  will  be  allowed  from  June 
16  through  October  31  on  the  Kasilof 
River  unless  closed  or  otherwise 
restricted  by  Federal  special  action. 

(6)  Salmon  taken  in  the  fish  wheel 
fishery  will  be  included  as  part  of  dip 
net/rod  and  reel  fishery  annual  total 
harvest  limits  for  the  Kasilof  River  and 
as  part  of  dip  net/rod  and  reel 
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household  annual  limits  of  participating 
households. 

(7)  Fishing  for  each  salmon  species 
will  end  and  the  fishery  will  be  closed 
by  Federal  special  action  prior  to 
regulatory  end  dates  if  the  annual  total 
harvest  limit  for  that  species  is  reached 
or  superseded  by  Federal  special  action. 

(8)  This  regulation  expires  December 
31,  2011,  or  3  years  after  the  first 
installation  of  the  fish  wheel,  which 
ever  comes  first,  or  unless  renewed  by 
the  Federal  Subsistence  Board. 

(v)  You  may  take  smelt  with  dip  nets 
in  fresh  water  only  from  April  1-June 
15.  There  are  no  harvest  or  possession 
limits  for  smelt. 

(vi)  Gillnets  may  not  be  used  in  fresh 
water,  except  for  the  taking  of  whitefish 
in  the  Tyone  River  drainage  and  as 
otherwise  provided  for  in  this  Cook 
Inlet  section. 

(11)  Prince  William  Sound  Area.  The 
Prince  William  Sound  Area  includes  all 
waters  and  drainages  of  Alaska  between 
the  longitude  of  Cape  Fairfield  and  the 
longitude  of  Cape  Suckling. 

(ij  You  may  take  fish,  other  than 
rainbow/steelhead  trout,  in  the  Prince 
William  Sound  Area  only  under 
authority  of  a  subsistence  fishing 
permit,  except  that  a  permit  is  not 
required  to  take  eulachon.  Y ou  make  not 
take  rainbow/steelhead  trout,  except  as 
otherwise  provided  for  in  this 
§ _ -27(i)(ll). 

(A)  In  the  Prince  William  Sound  Area 
within  Chugach  National  Forest  and  in 
the  Copper  River  drainage  downstream 
of  Haley  Creek  you  may  accumulate 
Federal  subsistence  fishing  harvest 
limits  with  harvest  limits  under  State  of 
Alaska  sport  fishing  regulations 
provided  that  accumulation  of  fishing 
harvest  limits  does  not  occur  during  the 
same  day. 

(B)  You  may  accumulate  harvest 
limits  of  salmon  authorized  for  the 
Copper  River  drainage  upstream  from 
Haley  Creek  with  harvest  limits  for 
salmon  authorized  under  State  of  Alaska 
sport  fishing  regulations. 

(ii)  You  may  take  fish  by  gear  listed 
in  paragraph  (c)(1)  of  this  part  unless 
restricted  in  this  section  or  under  the 
terms  of  a  subsistence  fishing  permit. 

(iii)  If  you  catch  rainbow/steelhead 
trout  incidentally  in  other  subsistence 
net  fisheries,  you  may  retain  them  for 
subsistence  purposes,  unless  restricted 
in  this  section. 

(iv)  In  the  Copper  River  drainage,  you 
may  take  salmon  only  in  the  waters  of 
the  Upper  Copper  River  District,  or  in 
the  vicinity  of  the  Native  Village  of 
Batzulnetas. 

(v)  In  the  Upper  Copper  River  District, 
you  may  take  salmon  only  by  fish 
wheels,  rod  and  reel,  or  dip  nets. 


(vi)  Rainbow/steelhead  trout  and 
other  freshwater  fish  caught  incidentally 
to  salmon  by  fish  wheel  in  the  Upper 
Copper  River  District  may  be  retained. 

(vii)  Freshwater  fish  other  than 
rainbow/steelhead  trout  caught 
incidentally  to  salmon  by  dip  net  in  the 
Upper  Copper  River  District  may  be 
retained.  Rainbow/steelhead  trout 
caught  incidentally  to  salmon  by  dip  net 
in  the  Upper  Copper  River  District  must 
be  released  unharmed  to  the  water. 

(viii)  You  may  not  possess  salmon 
taken  under  the  authority  of  an  Upper 
Copper  River  District  subsistence 
fishing  permit,  or  rainbow/steelhead 
trout  caught  incidentally  to  salmon  by 
fish  wheel,  unless  the  anal  (ventral)  fin 
has  been  immediately  removed  from  the 
fish.  You  must  immediately  record  all 
retained  fish  on  the  subsistence  permit. 
Immediately  means  prior  to  concealing 
the  fish  from  plain  view  or  transporting 
the  fish  more  than  50  feet  from  where 
the  fish  was  removed  from  the  water. 

(ix)  You  may  take  salmon  in  the 
Upper  Copper  River  District  from  May 
15  through  September  30  only. 

(x)  The  total  annual  harvest  limit  for 
subsistence  salmon  fishing  permits  in 
combination  for  the  Glennallen 
Subdistrict  and  the  Chitina  Subdistrict 
is  as  follows: 

(A)  For  a  household  with  1  person,  30 
salmon,  of  wfrich  no  more  than  5  may 
be  Chinook  salmon  taken  by  dip  net  and 
no  more  than  5  Chinook  taken  by  rod 
and  reel; 

(B)  For  a  household  with  2  persons, 

60  salmon,  of  which  no  more  than  5 
may  be  Chinook  salmon  taken  by  dip 
net  and  no  more  than  5  Chinook  taken 
by  rod  and  reel,  plus  10  salmon  for  each 
additional  person  in  a  household  over  2 
persons,  except  that  the  household’s 
limit  for  Chinook  salmon  taken  by  dip 
net  or  rod  and  reel  does  not  increase; 

(C)  Upon  request,  permits  for 
additional  salmon  will  be  issued  for  no 
more  than  a  total  of  200  salmon  for  a 
permit  issued  to  a  household  with  1 
person,  of  which  no  more  than  5  may 
be  Chinook  salmon  taken  by  dip  net  and 
no  more  than  5  Chinook  taken  by  rod 
and  reel,  or  no  more  than  a  total  of  500 
salmon  for  a  permit  issued  to  a 
household  with  2  or  more  persons,  of 
which  no  more  than  5  may  be  Chinook 
salmon  taken  by  dip  net  and  no  more 
than  5  Chinook  taken  by  rod  and  reel. 

(xi)  The  following  apply  to  Upper 
Copper  River  District  subsistence 
salmon  fishing  permits: 

(A)  Only  one  subsistence  fishing 
permit  per  subdistrict  will  be  issued  to 
each  household  per  year.  If  a  household 
has  been  issued  permits  for  both 
subdistricts  in  the  same  year,  both 
permits  must  be  in  your  possession  and 


readily  available  for  inspection  while 
fishing  or  transporting  subsistence-taken 
fish  in  either  subdistrict.  A  qualified 
household  may  also  be  issued  a 
Batzulnetas  salmon  fishery  permit  in  the 
same  year; 

(B)  Multiple  types  of  gear  may  be 
specified  on  a  permit,  although  only  one 
unit  of  gear  may  be  operated  at  any  one 
time; 

(C)  You  must  return  your  permit  no 
later  than  October  31  of  the  year  in 
which  the  permit  is  issued,  or  you  may 
be  denied  a  permit  for  the  following 
year; 

(D)  A  fish  wheel  may  be  operated  only 
by  one  permit  holder  at  one  time;  that 
permit  holder  must  have  the  fish  wheel 
marked  as  required  by  Section 

_ .27(i)(ll)  and  during  fishing 

operations; 

(E)  Only  the  permit  holder  and  the 
authorized  member(s)  of  the  household 
listed  on  the  subsistence  permit  may 
take  salmon; 

(F)  You  must  personally  operate  your 
fish  wheel  or  dip  net; 

(G)  You  may  not  loan  or  transfer  a 
subsistence  fish  wheel  or  dip  net  permit 
except  as  permitted. 

(xii)  If  you  are  a  fish  wheel  owner: 

(A)  You  must  register  your  fish  wheel 
with  ADF&G  or  the  Federal  Subsistence 
Board; 

(B)  Your  registration  number  and  a 
wood,  metal,  or  plastic  plate  at  least  12 
inches  high  by  12  inches  wide  bearing 
either  your  name  and  address,  or  your 
Alaska  driver’s  license  number,  or  your 
Alaska  State  identification  card  number 
in  letters  and  numerals  at  least  1  inch 
high,  must  be  permanently  affixed  and 
plainly  visible  on  the  fish  wheel  when 
the  fish  wheel  is  in  the  water; 

(C)  Only  the  current  year's  registration 
number  may  be  affixed  to  the  fish 
wheel;  you  must  remove  any  other 
registration  number  from  the  fish  wheel; 

(D)  You  must  check  your  fish  wheel 
at  least  once  every  10  hours  and  remove 
all  fish; 

(E)  You  are  responsible  for  the  fish 
wheel;  you  must  remove  the  fish  wheel 
from  the  water  at  the  end  of  the  permit 
period; 

(F)  You  may  not  rent,  lease,  or 
otherwise  use  your  fish  wheel  used  for 
subsistence  fishing  for  personal  gain. 

(xiii)  If  you  are  operating  a  fish  wheel: 

(A)  Y ou  may  operate  only  one  fish 
wheel  at  any  one  time; 

(B)  You  may  not  set  or  operate  a  fish 
wheel  within  75  feet  of  another  fish 
wheel; 

(C)  No  fish  wheel  may  have  more  than 
two  baskets; 

(D)  If  you  are  a  permittee  other  than 
the  owner,  you  must  attach  an 
additional  wood,  metal,  or  plastic  plate 
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at  least  12  inches  high  by  12  inches 
wide,  bearing  your  name  and  address  in 
letters  and  numerals  at  least  1  inch  high, 
to  the  fish  wheel  so  that  the  name  and 
address  are  plainly  visible. 

(xiv)  A  subsistence  fishing  permit 
may  be  issued  to  a  village  council,  or 
other  similarly  qualified  organization 
whose  members  operate  fish  wheels  for 
subsistence  purposes  in  the  Upper 
Copper  River  District,  to  operate  fish 
wheels  on  behalf  of  members  of  its 
village  or  organization.  The  following 
additional  provisions  apply  to 
subsistence  fishing  permits  issued 
under  this  paragraph  (i)(ll)(xiv): 

(A)  The  permit  will  list  all  households 
and  household  members  for  whom  the 
fish  wheel  is  being  operated.  The  permit 
will  identify  a  person  who  will  be 
responsible  for  each  fish  wheel  in  a 
similar  manner  to  a  fish  wheel  oXVner  as 
described  in  paragraph  (i)(ll)(xii)  of  this 
section; 

(B)  The  allowable  harvest  may  not 
exceed  the  combined  seasonal  limits  for 
the  households  listed  on  the  permit;  the 
permittee  will  notify  the  ADF&G  or 
Federal  Subsistence  Board  when 
households  are  added  to  the  list,  and  the 
seasonal  limit  may  be  adjusted 
accordingly; 

(C)  Members  of  households  listed  on 
a  permit  issued  to  a  village  council  or 
other  similarly  qualified  organization 
are  not  eligible  for  a  separate  household 
subsistence  fishing  permit  for  the  Upper 
Copper  River  District; 

(D)  The  permit  will  include 
provisions  for  recording  daily  catches 
for  each  fish  wheel;  location  and 
number  of  fish  wheels;  full  legal  name 
of  the  individual  responsible  for  the 
lawful  operation  of  each  fish  wheel  as 
described  in  paragraph  (i)(ll)(xii)  of  this 
section;  and  other  information 
determined  to  be  necessary  for  effective 
resource  management. 

(xv)  You  may  take  salmon  in  the 
vicinity  of  the  former  Native  village  of 
Batzulnetas  only  under  the  authority  of 
a  Batzulnetas  subsistence  salmon 
fishing  permit  available  from  the 
National  Park  Service  under  the 
following  conditions: 

(A)  You  may  take  salmon  only  in 
those  waters  of  the  Copper  River 
between  National  Park  Service 
regulatory  markers  located  near  the 
mouth  of  Tanada  Creek  and 
approximately  one-half  mile 
downstream  from  that  mouth  and  in 
Tanada  Creek  between  National  Park 
Service  regulatory  markers  identifying 
the  open  waters  of  the  creek; 

(B)  You  may  use  only  fish  wheels,  dip 
nets,  and  rod  and  reel  on  the  Copper 
River  and  only  dip  nets,  spears,  fyke 
nets,  and  rod  and  reel  in  Tanada  Creek. 


One  fyke  net  and  associated  lead  may  be 
used  in  Tanada  Creek  upstream  of  the 
National  Park  Service  weir; 

(C)  You  may  take  salmon  only  from 
May  15  through  September  30  or  until 
the  season  is  closed  by  special  action; 

(D)  You  may  retain  Chinook  salmon 
taken  in  a  fish  wheel  in  the  Copper 
River.  You  must  return  to  the  water 
unharmed  any  Chinook  salmon  caught 
in  Tanada  Creek; 

(E)  You  must  return  the  permit  to  the 
National  Park  Service  no  later  than 
October  15  of  the  year  the  permit  was 
issued; 

(F)  You  may  only  use  a  fyke  net  after 
consultation  with  the  in-season 
manager.  You  must  be  present  when  the 
fyke  net  is  actively  fishing.  You  may 
take  no  more  than  1,000  sockeye  salmon 
in  Tanada  Creek  with  a  fyke  net; 

(xvi)  You  may  take  pink  salmon  for 
subsistence  purposes  from  fresh  water 
with  a  dip  net  from  May  15  through 
September  30,  7  days  per  week,  with  no 
harvest  or  possession  limits  in  the 
following  areas: 

(A)  Green  Island,  Knight  Island, 
Chenega  Island,  Bainbridge  Island. 
Evans  Island,  Elrington  Island,  Latouche 
Island,  and  adjacent  islands,  and  the 
mainland  waters  from  the  outer  point  of 
Granite  Bay  located  in  Knight  Island 
Passage  to  Cape  Fairfield: 

(B)  Waters  north  of  a  line  from 
Porcupine  Point  to  Granite  Point,  and 
south  of  a  line  from  Point  Lowe  to 
Tongue  Point. 

(12)  Yakutat  Area.  The  Yakutat  Area 
includes  all  waters  and  drainages  of 
Alaska  between  the  longitude  of  Cape 
Suckling  and  the  longitude  of  Cape 
Fairweather. 

(i)  Unless  restricted  in  this  section  or 
unless  restricted  under  the  terms  of  a 
subsistence  fishing  permit,  you  may 
take  fish  at  any  time  in  the  Yakutat 
Area. 

(ii)  You  may  take  salmon,  trout  (other 
than  steelhead),  and  char  only  under 
authority  of  a  subsistence  fishing 
permit.  You  may  take  steelhead  trout 
only  in  the  Situk  and  Ahrnklin  Rivers 
and  only  under  authority  of  a  Federal 
subsistence  fishing  permit. 

(iii)  If  you  take  salmon,  trout,  or  char 
incidentally  by  gear  operated  under  the 
terms  of  a  subsistence  permit  for 
salmon,  you  may  retain  them  for 
subsistence  purposes.  You  must  report 
any  salmon,  trout,  or  char  taken  in  this 
manner  on  your  permit  calendar. 

(iv)  You  may  take  fish  by  gear  listed 
in  this  part  unless  restricted  in  this 
section  or  under  the  terms  of  a 
subsistence  fishing  permit.  In  areas 
where  use  of  rod  and  reel  is  allowed, 
you  may  use  artificial  fly,  lure,  or  bait 
when  fishing  writh  rod  and  reel,  unless 


restricted  by  Federal  permit.  If  you  use 
bait,  you  must  retain  all  Federally- 
regulated  fish  species  caught,  and  they 
apply  to  your  applicable  daily  and 
annual  harvest  limits  for  that  species. 
For  streams  with  steelhead,  once  your 
daily  or  annual  limit  of  steelhead  is 
harvested,  you  may  no  longer  fish  with 
bait  for  any  species. 

(v)  In  the  Situk  River,  each 
subsistence  salmon  fishing  permit 
holder  shall  attend  his  or  her  gillnet  at 
all  times  when  it  is  being  used  to  take 
salmon. 

(vi)  You  may  block  up  to  two-thirds 
of  a  stream  with  a  gillnet  or  seine  used 
for  subsistence  fishing. 

(vii)  You  must  immediately  remove 
both  lobes  of  the  caudal  (tail)  fin  from 
subsistence-caught  salmon  when  taken. 

(viii)  You  may  not  possess 
subsistence-taken  and  sport-taken 
salmon  on  the  same  day. 

(ix)  You  must  possess  a  subsistence 
fishing  permit  to  take  Dolly  Varden.  The 
daily  harvest  and  possession  limit  is  10 
Dolly  Varden  of  any  size. 

(13)  Southeastern  Alaska  Area.  The 
Southeastern  Alaska  Area  includes  all 
waters  between  a  line  projecting 
southwest  from  the  westernmost  tip  of 
Cape  Fairweather  and  Dixon  Entrance. 

(i)  Unless  restricted  in  this  section  or 
under  the  terms  of  a  subsistence  fishing 
permit,  you  may  take  fish  other  than 
salmon,  trout,  grayling,  and  char  in  the 
Southeastern  Alaska  Area  at  any  time. 

(ii)  You  must  possess  a  subsistence 
fishing  permit  to  take  salmon,  trout, 
grayling,  or  char.  You  must  possess  a 
subsistence  fishing  permit  to  take 
eulachon  from  any  freshwater  stream 
flowing  into  fishing  Sections  1C  or  ID. 

(iii)  In  the  Southeastern  Alaska  Area, 
a  rainbow  trout  is  defined  as  a  fish  of 
the  species  Oncorhyncus  mykiss  less 
than  22  inches  in  overall  length.  A 
steelhead  is  defined  as  a  rainbow  trout 
with  an  overall  length  of  22  inches  or 
larger. 

(iv)  In  areas  w  here  use  of  rod  and  reel 
is  allowed,  you  may  use  artificial  fly, 
lure,  or  bait  when  fishing  with  rod  and 
reel,  unless  restricted  by  Federal  permit. 
If  you  use  bait,  you  must  retain  all 
Federally-regulated  fish  species  caught, 
and  they  apply  to  your  applicable  daily, 
seasonal,  and  annual  harvest  limits  for 
that  species. 

(A)  For  streams  with  steelhead,  once 
your  daily,  seasonal,  or  annual  limit  of 
steelhead  is  harvested,  you  may  no 
longer  fish  with  bait  for  any  species. 

(B)  Unless  otherwise  specified  in  this 

§  .27(i)(13),  allowable  gear  for 

salmon  or  steelhead  is  restricted  to  gaffs, 
spears,  gillnets,  seines,  dip  nets,  cast 
nets,  handlines,  or  rod  and  reel. 
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(v)  Unless  otherwise  specified  in  this 

§ _ ,27(i)(13),  you  may  use  a  handline 

for  snagging  salmon  or  steelhead. 

(vi)  You  may  fish  with  a  rod  and  reel 
within  300  feet  of  a  fish  ladder  unless 
the  site  is  otherwise  posted  by  the 
USDA  Forest  Service.  You  may  not  fish 
from,  on,  or  in  a  fish  ladder. 

(vii)  You  may  accumulate  annual 
Federal  subsistence  harvest  limits 
authorized  for  the  Southeastern  Alaska 
Area  with  harvest  limits  authorized 
under  State  of  Alaska  sport  fishing 
regulations. 

(viii)  If  you  take  salmon,  trout,  or  char 
incidentally  with  gear  operated  under 
terms  of  a  subsistence  permit  for  other 
salmon,  they  may  be  kept  for 
subsistence  purposes.  You  must  report 
any  salmon,  trout,  or  char  taken  in  this 
manner  on  your  subsistence  fishing 
permit. 

(ix)  No  permits  for  the  use  of  nets  will 
be  issued  for  the  salmon  streams 
flowing  across  or  adjacent  to  the  road 
systems  within  the  city  limits  of 
Petersburg,  Wrangell,  and  Sitka. 

(x)  You  must  immediately  remove 
both  lobes  of  the  caudal  (tail)  fin  of 
subsistence-caught  salmon  when  taken. 

(xi)  You  may  not  possess  subsistence- 
taken  and  sport-taken  salmon  on  the 
same  day. 

(xii)  If  a  harvest  limit  is  not  otherwise 

listed  for  sockeye  in  this  § _ .27(i)(13), 

the  harvest  limit  for  sockeye  salmon  is 
the  same  as  provided  for  in  adjacent 
State  subsistence  or  personal  use 
fisheries.  If  a  harvest  limit  is  not 
established  for  the  State  subsistence  or 
personal  use  fisheries,  the  possession 
limit  is  10  sockeye  and  the  annual 
harvest  limit  is  20  sockeye  per 
household  for  that  stream. 

(xiii)  The  Sarkar  River  system  above 
the  bridge  is  closed  to  the  use  of  all  nets 
by  both  Federally  qualified  and  non- 
Federally  qualified  users. 

(xiv)  From  July  7  through  July  31,  you 
may  take  sockeye  salmon  in  the  waters 
of  the  Klawock  River  and  Klawock  Lake 
only  from  8  a.m.  Monday  until  5  p.m. 
Friday. 

(xv)  You  may  take  Chinook,  sockeye, 
and  coho  salmon  in  the  mainstem  of  the 
Stikine  River  only  under  the  authority 
of  a  Federal  subsistence  fishing  permit. 
Each  Stikine  River  permit  will  be  issued 
to  a  household.  Only  dip  nets,  spears, 
gaffs,  rod  and  reel,  beach  seine,  or 
gillnets  not  exceeding  15  fathoms  in 
length  may  be  used.  The  maximum 
gillnet  mesh  size  is  5V2  inches,  except 
during  the  Chinook  season  when  the 
maximum  gillnet  mesh  size  is  8  inches. 

(A)  You  may  take  Chinook  salmon 
from  May  15  through  June  20.  The 
annual  limit  is  5  Chinook  salmon  per 
household. 


(B)  You  may  take  sockeye  salmon 
from  June  21  through  July  31.  The 
annual  limit  is  40  sockeye  salmon  per 
household. 

(C)  You  may  take  coho  salmon  from 
August  1  through  October  1.  The  annual 
limit  is  20  coho  salmon  per  household. 

(D)  You  may  retain  other  salmon 
taken  incidentally  by  gear  operated 
under  terms  of  this  permit.  The 
incidentally  taken  salmon  must  be 
reported  on  your  permit  calendar. 

(E)  The  total  annual  guideline  harvest 
level  for  the  Stikine  River  fishery  is  125 
Chinook,  600  sockeye,  and  400  coho 
salmon.  All  salmon  harvested,  including 
incidentally  taken  salmon,  will  count 
against  the  guideline  for  that  species. 

(xvi)  You  may  take  coho  salmon  with 
a  Federal  salmon  fishing  permit.  There 
is  no  closed  season.  The  daily  harvest 
limit  is  20  coho  salmon  per  household. 
Only  dip  nets,  spears,  gaffs,  handlines, 
and  rod  and  reel  may  be  used.  There  are 
specific  rules  to  harvest  any  salmon  on 
the  Stikine  River,  and  you  must  have  a 
separate  Stikine  River  subsistence 
salmon  fishing  permit  tb  take  salmon  on 
the  Stikine  River. 

(xvii)  Unless  noted  on  a  Federal 
subsistence  harvest  permit,  there  are  no 
harvest  limits  for  pink  or  chum  salmon. 

(xviii)  Unless  otherwise  specified  in 

this  § _ .27(i)(13),  you  may  take 

steelhead  under  the  terms  of  a 
subsistence  fishing  permit.  The  open 
season  is  January  1  through  May  31.  The 
daily  household  harvest  and  possession 
limit  is  one  with  an  annual  household 
limit  of  two.  You  may  only  use  a  dip 
net,  gaff,  handline,  spear,  or  rod  and 
feel.  The  permit  conditions  and  systems 
to  receive  special  protection  will  be 
determined  by  the  local  Federal 
fisheries  manager  in  consultation  with 
ADF&G. 

(xix)  You  may  take  steelhead  trout  on 
Prince  of  Wales  and  Kosciusko  Islands 
under  the  terms  of  Federal  subsistence 
fishing  permits.  You  must  obtain  a 
separate  permit  for  the  winter  and 
spring  seasons. 

(xx)  There  is  no  subsistence  fishery 
for  any  salmon  on  the  Taku  River. 

(A)  The  winter  season  is  December  1 
through  the  last  day  of  February,  with 
a  harvest  limit  of  two  fish  per 
household.  You  may  use  only  a  dip  net, 
handline,  spear,  or  rod  and  reel.  The 
winter  season  may  be  closed  when  the 
harvest  level  cap  of  100  steelhead  for 
Prince  of  Wales/Kosciusko  Islands  has 
been  reached.  You  must  return  your 
winter  season  permit  within  15  days  of 
the  close  of  the  season  and  before 
receiving  another  permit  for  a  Prince  of 
Wales/Kosciusko  steelhead  subsistence 
fishery.  The  permit  conditions  and 
systems  to  receive  special  protection 


will  be  determined  by  the  local  Federal 
fisheries  manager  in  consultation  with 
ADF&G. 

(B)  The  spring  season  is  March  1 
through  May  31,  with  a  harvest  limit  of 
five  fish  per  household.  You  may  use 
only  a  dip  net,  handline,  spear,  or  rod 
and  reel.  The  spring  season  may  be 
closed  prior  to  May  31  if  the  harvest 
quota  of  600  fish  minus  the  number  of 
steelhead  harvested  in  the  winter 
subsistence  steelhead  fishery  is  reached. 
You  must  return  your  spring  season 
permit  within  15  days  of  the  close  of  the 
season  and  before  receiving  another 
permit  for  a  Prince  of  Wales/Kosciusko 
steelhead  subsistence  fishery.  The 
permit  conditions  and  systems  to 
receive  special  protection  will  be 
determined  by  the  local  Federal 
fisheries  manager  in  consultation  with 
ADF&G. 

(xx)  In  addition  to  the  requirement  for 
a  Federal  subsistence  fishing  permit,  the 
following  restrictions  for  the  harvest  of 
Dolly  Varden,  brook  trout,  grayling, 
cutthroat,  and  rainbow  trout  apply: 

(A)  The  daily  household  harvest  and 
possession  limit  is  20  Dolly  Varden; 
there  is  no  closed  season  or  size  limit; 

(B)  The  daily  household  harvest  and 
possession  limit  is  20  brook  trout;  there 
is  no  closed  season  or  size  limit; 

(C)  The  daily  household  harvest  and 
possession  limit  is  20  grayling;  there  is 
no  closed  season  or  size  limit; 

(D)  The  daily  household  harvest  limit 
is  6  and  the  household  possession  limit 
is  1 2  cutthroat  or  rainbow  trout  in 
combination;  there  is  no  closed  season 
or  size  limit; 

(E)  You  may  only  use  a  rod  and  reel; 

(F)  The  permit  conditions  and 
systems  to  receive  special  protection 
will  be  determined  by  the  local  Federal 
fisheries  manager  in  consultation  with 
ADF&G. 

■  2.  In  Subpart  D  of  36  CFR  part  242  and 

50  CFR  part  100,  § _ .28  is  revised  to 

read  as  follows: 

§  .28  Subsistence  taking  of  shellfish. 

(a)  Regulations  in  this  section  apply  to 
subsistence  taking  of  Dungeness  crab, 
king  crab,  Tanner  crab,  shrimp,  clams, 
abalone,  and  other  shellfish  or  their 
parts. 

(b)  [Reserved]. 

(c)  You  may  take  shellfish  for 
subsistence  uses  at  any  time  in  any  area 
of  the  public  lands  by  any  method 
unless  restricted  by  this  section. 

(d)  Methods,  means,  and  general 
restrictions.  (1)  The  harvest  limit 
specified  in  this  section  for  a 
subsistence  season  for  a  species  and  the 
State  harvest  limit  set  for  a  State  season 
for  the  same  species  are  not  cumulative. 
This  means  that  if  you  have  taken  the 
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harvest  limit  for  a  particular  species 
under  a  subsistence  season  specified  in 
this  section,  you  may  not,  after  that,  take 
any  additional  shellfish  of  that  species 
under  any  other  harvest  limit  specified 
for  a  State  season. 

(2)  Unless  otherwise  provided  in  this 
section  or  under  terms  of  a  required 
subsistence  fishing  permit  (as  may  be 
modified  by  this  section),  you  may  use 
the  following  legal  types  of  gear  to  take 
shellfish: 

(i)  Abalone  iron: 

(ii)  Diving  gear; 

(iii)  A  grappling  hook; 

(iv)  A  handline; 

(v)  A  hydraulic  clam  digger; 

(vi)  A  mechanical  clam  digger; 

(vii)  A  pot; 

(viii)  A  ring  net; 

(ix)  A  scallop  dredge; 

(x)  A  sea  urchin  rake; 

(xi)  A  shovel;  and 

(xii)  A  trawl. 

(3)  You  are  prohibited  from  buying  or 
selling  subsistence-taken  shellfish,  their 
parts,  or  their  eggs,  unless  otherwise 
specified. 

(4)  You  may  not  use  explosives  and 
chemicals,  except  that  you  may  use 
chemical  baits  or  lures  to  attract 
shellfish. 

(5)  Marking  requirements  for 
subsistence  shellfish  gear  are  as  follows: 

(1)  You  must  plainly  and  legibly 
inscribe  your  first  initial,  last  name,  and 
address  on  a  keg  or  buoy  attached  to 
unattended  subsistence  fishing  gear, 
except  when  fishing  through  the  ice, 
when  you  may  substitute  for  the  keg  or 
buoy  a  stake  inscribed  with  your  first 
initial,  last  name,  and  address  inserted 
in  the  ice  near  the  hole;  subsistence 
fishing  gear  may  not  display  a 
permanent  ADF&G  vessel  license 
number; 

(ii)  Kegs  or  buoys  attached  to 
subsistence  crab  pots  also  must  be 
inscribed  with  the  name  or  United 
States  Coast  Guard  number  of  the  vessel 
used  to  operate  the  pots. 

(6)  Pots  used  for  subsistence  fishing 
must  comply  with  the  escape 
mechanism  requirements  found  in 

§ _ -27(c)(2). 

(7)  You  may  not  mutilate  or  otherwise 
disfigure  a  crab  in  any  manner  which 
would  prevent  determination  of  the 
minimum  size  restrictions  until  the  crab 
has  been  processed  or  prepared  for 
consumption. 

(e)  Taking  shellfish  by  designated 
harvest  permit.  (1)  Any  species  of 
shellfish  that  may  be  taken  by 
subsistence  fishing  under  this  part  may 
be  taken  under  a  designated  harvest 
permit. 

(2)  If  you  are  a  Federally-qualified 
subsistence  user  (beneficiary),  you  may 


designate  another  Federally-qualified 
subsistence  user  to  take  shellfish  on 
your  behalf.  The  designated  fisherman 
must  obtain  a  designated  harvest  permit 
prior  to  attempting  to  harvest  shellfish 
and  must  return  a  completed  harvest 
report.  The  designated  fisherman  may 
harvest  for  any  number  of  beneficiaries 
but  may  have  no  more  than  two  harvest 
limits  in  his/her  possession  at  any  one 
time. 

(3)  The  designated  fisherman  must 
have  in  possession  a  valid  designated 
harvest  permit  when  taking,  attempting 
to  take,  or  transporting  shellfish  taken 
under  this  section,  on  behalf  of  a 
beneficiary. 

(4)  You  may  not  fish  with  more  than 
one  legal  limit  of  gear  as  established  by 
this  section. 

(5)  You  may  not  designate  more  than 
one  person  to  take  or  attempt  to  take 
shellfish  on  your  behalf  at  one  time. 

You  may  not  personally  take  or  attempt 
to  take  shellfish  at  the  same  time  that  a 
designated  fisherman  is  taking  or 
attempting  to  take  shellfish  on  your 
behalf. 

(f)  If  a  subsistence  shellfishing  permit 
is  required  by  this  section,  the  following 
conditions  apply  unless  otherwise 
specified  by  the  subsistence  regulations 
in  this  section: 

(1)  You  may  not  take  shellfish  for 
subsistence  in  excess  of  the  limits  set 
out  in  the  permit  unless  a  different  limit 
is  specified  in  this  section; 

(2)  You  must  obtain  a  permit  prior  to 
subsistence  fishing; 

(3)  You  must  have  the  permit  in  your 
possession  and  readily  available  for 
inspection  while  taking  or  transporting 
the  species  for  which  the  permit  is 
issued; 

(4)  The  permit  may  designate  the 
species  and  numbers  of  shellfish  to  be 
harvested,  time  and  area  of  fishing,  the 
type  and  amount  of  fishing  gear  and 
other  conditions  necessary  for 
management  or  conservation  purposes; 

(5)  If  specified  on  the  permit,  you 
must  keep  accurate  daily  records  of  the 
catch  involved,  showing  the  number  of 
shellfish  taken  by  species,  location  and 
date  of  the  catch,  and  such  other 
information  as  may  be  required  for 
management  or  conservation  purposes; 

(6)  You  must  complete  and  submit 
subsistence  fishing  reports  at  the  time 
specified  for  each  particular  area  and 
fishery; 

(7)  If  the  return  of  catch  information 
necessary  for  management  and 
conservation  purposes  is  required  by  a 
subsistence  fishing  permit  and  you  fail 
to  comply  with  such  reporting 
requirements,  you  are  ineligible  to 
receive  a  subsistence  permit  for  that 
activity  during  the  following  calendar 


year,  unless  you  demonstrate  that 
failure  to  report  was  due  to  loss  in  the 
mail,  accident,  sickness,  or  other 
unavoidable  circumstances. 

(g)  Subsistence  take  by  commercial 
vessels.  No  fishing  vessel  which  is 
commercially  licensed  and  registered 
for  shrimp  pot,  shrimp  trawl,  king  crab. 
Tanner  crab,  or  Dungeness  crab  fishing 
may  be  used  for  subsistence  take  during 
the  period  starting  14  days  before  an 
opening  and  ending  14  days  after  the 
closure  of  a  respective  open  season  in 
the  area  or  areas  for  which  the  vessel  is 
registered.  However,  if  you  are  a 
commercial  fisherman,  you  may  retain 
shellfish  for  your  own  use  from  your 
lawfully  taken  commercial  catch. 

(h)  You  may  not  take  or  possess 
shellfish  smaller  than  the  minimum 
legal  size  limits. 

(i)  Unlawful  possession  of  subsistence 
shellfish.  You  may  not  possess, 
transport,  give,  receive,  or  barter 
shellfish  or  their  parts  taken  in  violation 
of  Federal  or  State  regulations. 

(j) (l)  An  owner,  operator,  or  employee 
of  a  lodge,  charter  vessel,  or  other 
enterprise  that  furnishes  food,  lodging, 
or  guide  services  may  not  furnish  to  a 
client  or  guest  of  that  enterprise, 
shellfish  that  has  been  taken  under  this 
section,  unless: 

(1)  The  shellfish  has  been  taken  with 
gear  deployed  and  retrieved  by  the 
client  or  guest  who  is  a  Federally- 
qualified  subsistence  user; 

(ii)  The  gear  has  been  marked  with  the 
client’s  or  guest’s  name  and  address; 
and 

(iii)  The  shellfish  is  to  be  consumed 
by  the  client  or  guest  or  is  consumed  in 
the-presence  of  the  client  or  guest. 

(2)  The  captain  and  crewmembers  of 
a  charter  vessel  may  not  deploy,  set,  or 
retrieve  their  own  gear  in  a  subsistence 
shellfish  fishery  when  that  vessel  is 
being  chartered. 

(k)  Subsistence  shellfish  areas  and 
pertinent  restrictions.  (1)  Southeastern 
Alaska- Yakutat  Area.  No  marine  waters 
are  currently  identified  under  Federal 
subsistence  management  jurisdiction. 

(2)  Prince  William  Sound  Area.  No 
marine  waters  are  currently  identified 
under  Federal  subsistence  management 
jurisdiction. 

(3)  Cook  Inlet  Area,  (i)  You  may  take 
shellfish  for  subsistence  purposes  only 
as  allowed  in  this  section  (k)(3). 

(ii)  You  may  not  take  king  crab, 
Dungeness  crab,  or  shrimp  for 
subsistence  purposes. 

(iii)  In  the  subsistence  taking  of 
Tanner  crab: 

(A)  Male  Tanner  crab  may  be  taken 
only  from  July  15  through  March  15; 

(B)  The  daily  harvest  and  possession 
limit  is  5  male  Tanner  crabs; 
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(C)  Only  male  Tanner  crabs  5V2 
inches  or  greater  in  width  of  shell  may 
be  taken  or  possessed; 

(D)  No  more  than  2  pots  per  person, 
regardless  of  type,  with  a  maximum  of 
2  pots  per  vessel,  regardless  of  type, 
may  be  used  to  take  Tanner  crab. 

(iv)  In  the  subsistence  taking  of  clams: 

(A)  The  daily  harvest  and  possession 
limit  for  littleneck  clams  is  1,000  and 
the  minimum  size  is  1.5  inches  in 
length; 

(B)  The  daily  harvest  and  possession 
limit  for  butter  clams  is  700  and  the 
minimum  size  is  2.5  inches  in  length. 

(v)  Other  than  as  specified  in  this 
section,  there  are  no  harvest,  possession, 
or  size  limits  for  other  shellfish,  and  the 
season  is  open  all  year. 

(4)  Kodiak  Area,  (i)  You  may  take  crab 
for  subsistence  purposes  only  under  the 
authority  of  a  subsistence  crab  fishing 
permit  issued  by  the  ADF&G. 

(ii)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 
permit  from  the  ADF&G  before 
subsistence  shrimp  fishing  during  a 
State  closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section,  or 
subsection.  The  permit  must  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish.  No  more  than  500 
pounds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel. 

(iii)  The  daily  harvest  and  possession 
limit  is  12  male  Dungeness  crabs  per 
person;  only  male  Dungeness  crabs  with 
a  shell  width  of  6V2  inches  or  greater 
may  be  taken  or  possessed.  Taking  of 
Dungeness  crab  is  prohibited  in  water 
25  fathoms  or  more  in  depth  during  the 
14  days  immediately  before  the  State 
opening  of  a  commercial  king  or  Tanner 
crab  fishing  season  in  the  location. 

(iv)  In  the  subsistence  taking  of  king 
crab: 

(A)  The  annual  limit  is  six  crabs  per 
household;  only  male  king  crab  with 
shell  width  of  7  inches  or  greater  may 
be  taken  or  possessed; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  2-week  period  must  have 
all  bait  and  bait  containers  removed  and 
all  doors  secured  fully  open; 

(C)  You  may  only  use  one  crab  pot, 
which  may  be  of  any  size,  to  take  king 
crab; 

(D)  You  may  take  king  crab  only  from 
June  1  through  January  31,  except  that 
the  subsistence  taking  of  king  crab  is 
prohibited  in  waters  25  fathoms  or 
greater  in  depth  during  the  period  14 
days  before  and  14  days  after  State  open 
commercial  fishing  seasons  for  red  king 
crab,  blue  king  crab,  or  Tanner  crab  in 
the  location; 


(E)  The  waters  of  the  Pacific  Ocean 
enclosed  by  the  boundaries  of  Womens 
Bay,  Gibson  Cove,  and  an  area  defined 
by  a  line  V2  mile  on  either  side  of  the 
mouth  of  the  Karluk  River,  and 
extending  seaward  3,000  feet,  and  all 
waters  within  1 ,500  feet  seaward  of  the 
shoreline  of  Afognak  Island  are  closed 
to  the  harvest  of  king  crab  except  by 
Federally-qualified  subsistence  users. 

(v)  In  the  subsistence  taking  of  Tanner 
crab: 

(A)  You  may  not  use  more  than  five 
crab  pots  to  take  Tanner  crab; 

(B)  You  may  not  take  Tanner  crab  in 
waters  25  fathoms  or  greater  in  depth 
during  the  14  days  immediately  before 
the  opening  of  a  State  commercial  king 
or  Tanner  crab  fishing  season  in  the 
location; 

(C)  The  daily  harvest  and  possession 
limit  per  person  is  12  male  crabs  with 
a  shell  width  5  V2  inches  or  greater. 

(5)  Alaska  Peninsula — Aleutian 
Islands  Area,  (i)  The  operator  of  a 
commercially  licensed  and  registered 
shrimp  fishing  vessel  must  obtain  a 
subsistence  fishing  permit  from  the 
ADF&G  prior  to  subsistence  shrimp 
fishing  during  a  closed  State 
commercial  shrimp  fishing  season  or 
within  a  closed  commercial  shrimp 
fishing  district,  section,  or  subsection; 
the  permit  must  specify  the  area  and  the 
date  the  vessel  operator  intends  to  fish; 
no  more  than  500  pounds  (227  kg)  of 
shrimp  may  be  in  possession  aboard  the 
vessel. 

(ii)  The  daily  harvest  and  possession 
limit  is  12  male  Dungeness  crabs  per 
person;  only  crabs  with  a  shell  width  of 
5V2  inches  or  greater  may  be  taken  or 
possessed. 

(iii)  In  the  subsistence  taking  of  king 
crab: 

(A)  The  daily  harvest  and  possession 
limit  is  six  male  crabs  per  person;  only 
crabs  with  a  shell  width  of  6  V2  inches 
or  greater  may  be  taken  or  possessed; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  2-week  period  must  have 
all  bait  and  bait  containers  removed  and 
all  doors  secured  fully  open; 

(C)  You  may  take  crabs  only  from  June 
1  through  January  31. 

(iv)  The  daily  harvest  and  possession 
limit  is  12  male  Tanner  crabs  per 
person;  only  crabs  with  a  shell  width  of 
5  V2  inches  or  greater  may  be  taken  or 
possessed. 

(6)  Bering  Sea  Area,  (i)  In  that  portion 
of  the  area  north  of  the  latitude  of  Cape 
Newenham,  shellfish  may  only  be  taken 
by  shovel,  jigging  gear,  pots,  and  ring 
net. 

(ii)  The  operator  of  a  commercially 
licensed  and  registered  shrimp  fishing 
vessel  must  obtain  a  subsistence  fishing 


permit  from  the  ADF&G  prior  to 
subsistence  shrimp  fishing  during  a 
closed  commercial  shrimp  fishing 
season  or  within  a  closed  commercial 
shrimp  fishing  district,  section,  or 
subsection;  the  permit  must  specify  the 
area  and  the  date  the  vessel  operator 
intends  to  fish;  no  more  than  500 
pounds  (227  kg)  of  shrimp  may  be  in 
possession  aboard  the  vessel. 

(iii)  In  waters  south  of  60°  North 
latitude,  the  daily  harvest  and 
possession  limit  is  12  male  Dungeness 
crabs  per  person. 

(iv)  In  the  subsistence  taking  of  king 
crab: 

(A)  In  waters  south  of  60°  North 
latitude,  the  daily  harvest  and 
possession  limit  is  six  male  crabs  per 
person; 

(B)  All  crab  pots  used  for  subsistence 
fishing  and  left  in  saltwater  unattended 
longer  than  a  2-week  period  must  have 
all  bait  and  bait  containers  removed  and 
all  doors  secured  fully  open; 

(C)  In  waters  south  of  60°  North 
latitude,  you  may  take  crab  only  from 
June  1  through  January  31; 

(D)  In  the  Norton  Sound  Section  of 
the  Northern  District,  you  must  have  a 
subsistence  permit. 

(v)  In  waters  south  of  60°  North 
latitude,  the  daily  harvest  and 
possession  limit  is  12  male  Tanner 
crabs. 

February  12,  2008. 

Peter  J.  Probasco, 

Acting  Chair,  Federal  Subsistence  Board. 
February  12,  2008. 

Steve  Kessler, 

Subsistence  Program  Leader,  USDA-Forest 
Service. 

[FR  Doc.  E8-5130  Filed  3-13-08;  8:45  am) 

BILLING  CODE  3410-11-P;  4310-55-P 

DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 
37  CFR  Part  2 

[Docket  No.  PTO-T-2007-0035] 

RIN  0651-AC17 

Changes  in  the  Requirement  for  a 
Description  of  the  Mark  in  Trademark 
Applications 

AGENCY:  United  States  Patent  and 
Trademark  Office,  Commerce. 

ACTION:  Final  rule. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Office  (“USPTO”)  amends 
the  Rules  of  Practice  in  Trademark 
Cases  to  require  a  description  of  the 
mark  in  all  applications  to  register  a 
mark  not  in  standard  characters.  This 


Federal  Register/ Vol.  73,  No.  51 /Friday,  March  14,  2008 /Rules  and  Regulations 


13781 


requirement  will  facilitate  more 
accurate  and  comprehensive  design 
coding  and  pseudo-mark  data 
determinations,  and  therefore  will 
promote  better  searchability  of  marks 
within  the  USPTO  trademark  database. 
The  USPTO  will  maintain  its  practice  of 
printing  the  description  of  a  mark  on  the 
certificate  of  registration  only  when  the 
USPTO  deems  the  description  necessary 
to  clarify  what  is  claimed  in  the  mark. 
DATES:  This  rule  is  effective  May  13, 
2008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  C.  Lynch,  Office  of  the  Deputy 
Commissioner  for  Trademark 
Examination  Policy,  by  telephone  at 
(571)  272-8742. 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rule  making  was  published 
in  the  Federal  Register  (72  FR  60609)  on 
October  25,  2007,  proposing  to  amend 
37  CFR  2.37  to  require  trademark 
applicants  to  include  a  description  of 
the  mark  for  all  marks  not  in  standard 
characters  and  to  make  conforming 
amendments  to  37  CFR  2.32(a)  and 
2.52(b)(5).  The  current  rule  regarding 
descriptions  of  marks  provides  that  a 
description  “may  be  included  in  the 
application  and  must  he  included  if 
required  by  the  trademark  examining 
attorney.”  37  CFR  2.37.  As  explained  in 
the  earlier  notice,  the  USPTO  believes 
the  more  expansive  description 
requirement  will  facilitate  greater 
accuracy  and  efficiency  in  design 
coding  and  in  pseudo-mark  data 
determinations.  Therefore,  the 
requirement  will  promote  more  accurate 
and  comprehensive  searchability  of 
marks  in  the  USPTO  database. 

Trademarks  may  consist  of  words, 
designs,  or  both.  Both  the  USPTO  and 
the  public  search  USPTO  trademark 
records  to  assess  the  likelihood  of 
confusion  with  proposed  trademarks. 
Words  in  trademarks  generally  can  be 
searched  directly.  In  contrast,  designs  in 
trademarks  must  be  classified  based  on 
the  elements  they  contain  (e.g.,  stars  or 
trees)  so  that  they  can  be  searched.  In  its 
electronic  systems,  the  USPTO  applies  a 
coding  system  based  on  the  Vienna 
Agreement  Establishing  an  International 
Classification  of  the  Figurative  Elements 
of  Marks.  Codes  established  under  the 
system  are  assigned  to  trademark 
applications  that  contain  designs  at  the 
time  they  are  filed.  The  design 
classification  system  used  is  unique  to 
the  USPTO,  and  is  applied  only  to 
marks  with  design  elements. 

Design  coding  of  marks  and  pseudo- 
mark  entries  for  new  applications 
initially  occur  before  the  applications 
are  assigned  to  examining  attorneys. 
When  the  mark  in  an  application 


contains  a  design  element,  the  Pre- 
Examination  section  designates  and 
applies  the  appropriate  design  codes  for 
the  mark.  They  also  enter  pseudo-mark 
data  into  an  internal  database  field  to 
indicate  the  literal  equivalent  of  a 
pictorial  representation  in  a  design 
mark,  or  spellings  that  are  similar  or 
phonetically  equivalent  to  wording  in  a 
word  mark.  Design  code  and  pseudo¬ 
mark  data  may  subsequently  be  revised 
or  supplemented  by  USPTO  examining 
attorneys  if  appropriate.  Examining 
attorneys  and  the  public  use  design 
codes  to  search  for  marks  that  are  likely 
to  cause  confusion  with  a  proposed 
mark  that  consists  of  or  includes  a 
particular  design  element(s).  The 
pseudo-mark  entries  in  the  USPTO 
databases  allow  likelihood  of  confusion 
searches  for  a  particular  word  or  term  to 
automatically  retrieve  phonetic 
equivalents  or  pictorial  equivalents  that 
have  been  appropriately  pseudo- 
marked. 

The  USPTO  received  five  written 
submissions  on  the  proposed  changes, 
from  one  intellectual  property 
organization,  two  law  firms,  one 
attorney,  and  one  law  student/ 
intellectual  property  analyst.  Three 
commenters  generally  supported  the 
proposed  changes,  one  expressed  some 
reservations,  and  one  opposed 
mandating  descriptions,  and  instead 
suggested  that  they  be  merely 
“encouraged.” 

Comment  1 — TEAS  Forms 

Several  commenters  who  supported 
the  proposed  changes  suggested  that  the 
relevant  Trademark  Electronic 
Application  System  (“TEAS”)  forms  be 
modified  to  provide  optional  fields  for 
design  code  and  pseudo-mark 
suggestions.  One  commenter  requested 
clarification  that  the  TEAS  Plus  and 
Madrid  Protocol  TEAS  forms  would  be 
updated  to  reflect  the  new  rule  change. 

Response 

The  USPTO  notes  that  although  the 
TEAS  forms  themselves  do  not  present 
the  option  to  suggest  design  codes,  each 
applicant  for  a  mark  that  includes 
design  elements  receives  a  notice  from 
the  USPTO  explaining  design  coding, 
explicitly  identifying  the  Vienna 
Classification  design  codes  assigned  to 
the  applicant’s  mark,  and  providing 
detailed  instructions  on  how  to  request 
supplements  or  revisions  to  the  assigned 
codes.  The  USPTO  has  designated 
internal  and  external  e-mailboxes  (TM 
DesignCodeComments@USPTO.GOV) 
for  this  purpose,  where  input  on  design 
marks  or  pseudo-marks  can  also  be 
provided,  and  makes  changes  to  initial 
coding  and  pseudo-mark  designations 


where  appropriate.  A  notice  announcing 
the  procedure  for  submitting  proposed 
corrections  was  previously  published  in 
the  USPTO’s  Official  Gazette  and  is 
posted  on  the  USPTO  Web  site.  The 
USPTO  believes  this  method  of  eliciting 
applicant  input  is  preferable  because 
applicants  unfamiliar  with  design 
coding  are  better  able  to  understand  the 
concept  by  seeing  the  codes  already 
assigned  by  the  USPTO.  In  the  context 
of  the  initial  application  filing  on  TEAS, 
explaining  and  requesting  input  on 
design  codes  or  pseudo-marks,  without 
the  ability  to  relate  the  concepts  to  the 
applicant’s  mark,  would  likely  prove 
unnecessarily  confusing  to  many 
applicants. 

As  to  updating  TEAS  forms  to  reflect 
the  rule  change,  the  USPTO  notes  that 
the  TEAS  Plus  form  contains  a 
mandatory  field  for  a  description  of  the 
mark  for  any  mark  not  in  standard 
characters,  as  this  is  an  application 
requirement  for  TEAS  Plus  applications. 
Thus,  the  USPTO  believes  that  no 
updating  of  the  TEAS  Plus  form  is 
necessary.  The  regular  TEAS  initial 
application  form  contains  an  optional 
field  for  a  description  of  the  mark,  and 
the  form  will  be  updated  to  show  a 
“warning”  that  the  description  is  an 
application  requirement  for  marks  not 
in  standard  characters. 

The  TEAS  forms  for  Madrid  Protocol 
filings  apply  to  outgoing  applications 
for  international  registration  based  on 
an  application  pending  before  or  a 
registration  issued  by  the  USPTO.  A 
description  of  the  mark  is  not 
mandatory  for  all  international 
applications  for  registrations  of  marks 
that  are  not  in  standard  characters.  A 
description  is  mandatory  only  if  there  is 
a  description  in  the  basic  application  or 
registration,  and  is  not  permitted  when 
there  is  no  description  in  the  basic 
application  or  registration.  See 
Trademark  Manual  of  Examining 
Procedure  (TMEP)  section  1902. 02(k). 
The  USPTO’s  international  application 
form  contains  a  field  for  supplying  a 
description  of  the  mark,  and  already  has 
an  instruction  that  “If  a  description  of 
the  mark  appears  in  the  basic 
application  and/or  registration,  enter  the 
same  description  here.  If  no  description 
is  in  the  basic  application  and/or 
registration,  do  not  enter  any 
description  here.”  Therefore  no 
modification  of  the  form  is  deemed 
necessary.  Incoming  requests  for 
extension  of  protection  of  international 
registrations  to  the  United  States  under 
15  U.S.C.  1141f  are  forwarded  by  the 
International  Bureau  of  the  World 
Intellectual  Property  Organization,  not 
on  forms  designed  by  the  USPTO. 
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Comment  2 — Potential  Disagreement 
Over  Description,  Design  Coding. 
Pseudo-Marks;  Pendency 
Considerations 

Several  commenters  sought 
clarification  of  the  USPTO’s  policy  and 
procedure  if  an  applicant  and  the 
USPTO  examining  attorney  disagree 
over  the  appropriate  content  of  the 
description,  or  if  there  is  disagreement 
regarding  the  design  coding  or  pseudo- 
mark  data.  One  commenter  suggested 
that  when  the  USPTO’s  interpretation  of 
the  mark  differs  from  an  applicant’s 
description  of  the  mark  (e.g.,  the 
applicant  describes  a  design  element  as 
an  inverted  V,  while  the  USPTO  views 
the  element  as  a  mountain),  the  USPTO 
should  enter  design  codes  and  pseudo¬ 
marks  in  accordance  with  both  the 
applicant’s  description  and  the 
USPTO's  view'.  Were  the  USPTO  to 
decline  to  enter  design  codes  or  pseudo- 
marks  in  accordance  with  the 
applicant’s  description,  the  commenter 
recommends  that  this  determination  be 
the  subject  of  an  Office  action,  to  allow 
the  applicant  an  opportunity  to  address 
the  issue.  Another  commenter  expressed 
concerns  about  the  time  and  effort  the 
new  requirement  would  impose  on  an 
examining  attorney  to  examine  and 
ensure  the  sufficiency  of  the 
description. 

Response 

As  an  initial  matter,  the  USPTO  notes 
that  the  time  needed  for  an  examining 
attorney’s  review  for  and  of  the 
description  should  be  quite  minimal.  If 
the  examining  attorney  determines  that 
the  description  is  not  necessary  to 
clarify  what  is  claimed  as  the  proposed 
mark,  such  that  the  description  will  not 
be  printed  in  the  Trademark  Official 
Gazette  or  on  the  registration  certificate, 
the  examining  attorney  need  not  require 
amendment  or  withdrawal  of  the 
description  by  the  applicant,  even  if  the 
description  is  incomplete  or  is  not 
artfully  worded,  so  long  as  the 
description  does  not  misdescribe 
elements  of  the  mark.  In  those  cases, 
although  the  description  remains  part  of 
the  record,  the  description  will  not  be 
printed,  and  prosecution  of  the 
application  will  not  be  unnecessarily 
prolonged  to  refine  the  description  or  to 
resolve  any  disagreement  as  to  the 
content  of  the  description.  This  is 
consistent  with  current  practice.  See 
TMEP  section  808.03.  This  guideline  for 
not  printing  descriptions  also  addresses 
another  commenter’s  concern  that 
registrations  would  be  more  likely  to 
issue  with  surplusage  or  relatively 
useless  description  information. 
Registrations  will  issue  with  printed 


descriptions  only  when  the  examining 
attorney  has  made  the  express 
determination  that  the  description  is 
necessary  to  clarify  the  nature  of  the 
mark. 

If  the  examining  attorney  determines 
that  the  description  will  be  printed,  the 
examining  attorney  must  ensure  that  the 
description  is  accurate  and  complete, 
such  that  all  significant  elements  of  the 
mark  are  addressed  in  the  description. 

In  those  cases,  the  examining  attorney 
will  require  amendment  of  the 
description  if  it  is  not  accurate  and 
complete.  As  under  current  practice, 
such  a  requirement  for  amendment  of 
the  description,  when  repeated  or  made 
final,  could  be  challenged  on  appeal. 
Similarly,  even  where  the  description  is 
deemed  unnecessary  and  will  not  be 
printed,  if  the  description  blatantly 
misdescribes  some  element  of  the  mark, 
the  examining  attorney  will  require  the 
applicant  to  amend  or  delete  the 
description,  so  that  the  inaccurate 
description  does  not  remain  part  of  the 
record.  Again,  such  a  requirement, 
when  repeated  or  made  final,  could  be 
the  subject  of  an  appeal. 

Where  the  applicant  fails  to  provide 
any  description,  the  examining  attorney 
will  require  one,  for  compliance  with 
the  rule.  The  USPTO  concludes  that  the 
benefits  to  be  achieved  by  requiring 
descriptions  justify  lengthening 
prosecution  of  those  cases  in  which 
applicants  initially  fail  to  comply  with 
the  rule.  One  commenter  suggested  that 
in  cases  where  the  required  description 
was  omitted,  the  examining  attorney 
provide  the  description  for  “obvious” 
marks  by  an  examiner’s  amendment, 
without  the  prior  authorization  of  the 
applicant.  Currently,  pursuant  to  TMEP 
section  707.02,  the  examining  attorney 
may  enter  a  mark  description  without 
prior  authorization  by  the  applicant 
only  where  the  record  already  contains 
an  informal  indication  of  what  the  mark 
comprises,  such  as  where  application 
papers  refer  to  the  mark  as  “a  stylized 
golf  ball  design.”  In  addition,  the 
USPTO  will  permit  examining  attorneys 
to  enter  a  description  by  examiner’s 
amendment  without  prior  authorization 
in  situations  where  the  mark  consists 
only  of  words  in  a  stylized  font,  with  no 
design  element.  As  with  any  examiner’s 
amendment,  a  copy  will  be  sent  to  the 
applicant  or  applicant’s  attorney,  who 
may  object  to  the  amendment.  The 
USPTO  declines  to  further  expand  the 
use  of  examiner’s  amendments  without 
prior  authorization  to  situations  where 
the  mark  includes  a  design  element. 

One  important  objective  of  the 
expanded  description  requirement  is  to 
seek  the  applicant’s  input  on  the 
characterization  of  the  design  elements; 


permitting  the  entry  of  a  description 
absent  prior  consultation  undermines 
this  objective. 

As  to  design  coding  and  pseudo-mark 
entries  in  the  USPTO  database,  because 
both  the  USPTO  and  the  public  rely  on 
these  entries  for  effective  trademark 
searching,  the  USPTO  retains  the 
authority  to  make  the  ultimate 
determination  regarding  their  accuracy. 
However,  the  USPTO  will  include  all 
entries  in  accordance  with  the 
applicant’s  description  of  the  mark,  so 
long  as  the  applicant’s  description  is 
supported  by  the  drawing  of  the  mark. 

To  promote  accuracy  and 
comprehensiveness  in  searchability,  the 
USPTO  would  prefer  to  be  as 
comprehensive  as  possible  with  these 
entries,  and  will  therefore  make  entries 
consistent  with  the  applicant’s 
description  except  where  the  USPTO 
finds  no  reasonable  basis  to  do  so.  As 
distinguished  from  descriptions,  the 
design  coding  and  pseudo-mark  entries 
are  administrative  matters  that  are  not 
reflected  on  the  registration  certificate 
and  do  not  impact  the  scope  of  a 
registration. 

Comment  3  and  Response — 
Clarifications  of  Description-Related 
Practice  and  Procedure 

In  response  to  several  comments,  the 
USPTO  clarifies  that  no  identification  of 
the  name  of  the  particular  stylized  font 
is  required  when  the  mark  includes  a 
stylized  font.  Also  in  response  to  one 
comment,  the  USPTO  notes  that  the 
description  requirement  is  an 
application  requirement,  rather  than  one 
of  the  requirements  for  receiving  a  filing 
date,  and  the  USPTO  therefore  neither 
proposes  nor  makes  an  amendment  to 
the  list  of  filing  date  requirements  in  37 
CFR  2.21(a).  For  TEAS  Plus 
applications,  the  current  filing 
requirement  in  37  CFR  2.22(a)(15)  for  a 
description  if  the  applied-for  mark  is 
not  in  standard  characters  remains 
unchanged. 

.  Other  commenters  suggested  that 
some  guidelines  regarding  descriptions 
would  be  useful.  Accordingly,  the 
USPTO  is  issuing  an  examination  guide 
on  this  subject,  which  will  be 
incorporated  into  the  next  edition  of  the 
TMEP,  to  provide  additional  guidance 
in  this  area.  The  examination  guide  will 
be  posted  on  the  USPTO  Web  site,  at 
http  ://www.  uspto.gov/web/offices/tac/ 
notices/ hotices.htm. 

Another  commenter  suggested  that 
the  USPTO  permit  waiver  of  a  required 
description  when  accurate  and 
appropriate  design  codes  are  entered 
into  the  record.  The  USPTO  believes  the 
required  description  helps  ensure  that 
accurate  and  appropriate  design  coding 
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occurs.  The  USPTO  notes  that  pursuant 
to  37  CFR  2.146,  applicants  may 
petition  for  a  waiver  of  any  non- 
statutory  requirement,  but  the  waiver 
will  be  granted  only  in  an  extraordinary 
situation,  when  justice  requires  and  no 
other  party  is  injured  thereby. 

Comment  4 — Legal  Effect  of 
Descriptions 

Two  commenters  expressed  concerns 
about  the  legal  effects  of  the  expanded 
requirement  of  descriptions,  with  one 
commenter  stating  that  mark 
descriptions  may  be  unduly  restrictive 
or  misleading,  based  on  the  applicant 
having  a  different  impression  of  its  own 
mark  than  does  the  public.  Another 
commenter  cited  the  decision  in  In  re 
Thrifty,  274  F.3d  1349  (Fed.  Cir.  2001), 
where  a  trademark  applicant’s  drawing 
showed  the  color  blue  placed  on  a 
building,  and  the  Court  refused  as  an 
impermissible  material  alteration  of  the 
mark  an  amendment  describing  the 
mark  as  the  color  blue  used  in  a  variety 
of  ways,  such  as  on  vehicle  rental 
centers,  signs,  vehicles,  uniforms,  and 
in  other  advertising  and  promotional 
materials. 

Response 

For  visual  marks,  the  USPTO 
reiterates  its  position  that  “[a] 
description  cannot  be  used  to  restrict 
the  likely  public  perception  of  a  mark. 

A  mark’s  meaning  is  based  on  the 
impression  actually  created  by  the  mark 
in  the  minds  of  consumers,  not  on  the 
impression  that  the  applicant  states  the 
mark  is  intended  to  convey.”  TMEP 
section  808.02.  Consistent  with  Thrifty, 
the  USPTO  notes  that  amendments  of 
mark  descriptions  would  only  be 
prohibited  in  the  unusual  situation 
where  the  amended  description  differs 
materially  from  the  mark  shown  in  the 
drawing  (or  described  in  the  original 
description,  for  non-visual  marks  where 
no  drawing  of  the  mark  is  required). 
Otherwise,  amendments  would  be  freely 
allowed.  For  example,  in  cases  where  an 
initial  description  does  not  address  all 
the  elements  in  the  drawing,  an 
applicant  could  supplement  the 
description  to  include  the  elements  of 
the  drawing  previously  omitted  from  the 
description  without  running  afoul  of  the 
material  alteration  standard. 

Discussion  of  Specific  Rules 

The  Office  revises  37  CFR  2.37  and 
makes  conforming  amendments  to  37 
CFR  2.32(a)  and  2.52(b)(5).  These  rules 
concern  descriptions  of  marks  in 
trademark  applications  (37  CFR  2.37), 
the  requirements  for  a  complete 
application  (37  CFR  2.32),  and  the 
requirements  for  drawings  (37  CFR 


2.52).  Trademark  Rule  2.37  currently 
provides  that  a  description  of  the  mark 
may  be  mandated  by  the  trademark 
examining  attorney.  The  revisions  make 
the  inclusion  of  a  description 
mandatory  for  all  applications  where 
the  mark  is  not  in  standard  characters. 
The  remainder  of  §  2.37  remains 
unchanged,  in  that  a  description  may  be 
included  for  standard  character  mark 
applications,  and  must  be  included  if 
the  trademark  examining  attorney  so 
requires.  The  conforming  amendments 
make  the  inclusion  of  a  description  a 
requirement  for  a  complete  application 
and  remove  discretion  from  applicants 
as  to  whether  a  description  is  necessary 
for  non-standard  character  marks. 

Rulemaking  Requirements 

Executive  Order  13132:  This  rule 
making  does  not  contain  policies  with 
federalism  implications  sufficient  to 
warrant  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
13132  (Aug.  4,  1999). 

Executive  Order  12866:  This  rule 
making  has  been  determined  not  to  be 
significant  for  purposes  of  Executive 
Order  12866  (Sept.  30,  1993). 

Regulatory  Flexibility  Act:  As  prior 
notice  and  an  opportunity  for  public 
comment  were  not  required  pursuant  to 
5  U.S.C.  553  (or  any  other  law),  neither 
a  regulatory  flexibility  analysis  nor  a 
certification  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
were  required.  See  5  U.S.C.  603. 

Paperwork  Reduction  Act:  This  notice 
involves  information  collection 
requirements  which  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  The  collections  of  information 
involved  in  this  notice  have  been 
reviewed  and  previously  approved  by 
OMB  under  OMB  control  numbers 
0651-0009  and  0651-0050.  This  notice 
amends  37  CFR  2.37  to  require  a 
description  of  the  mark  in  all 
applications  to  register  a  mark  not  in 
standard  characters.  The  USPTO  is  not 
resubmitting  information  collection 
packages  to  OMB  for  its  review  and 
approval  because  the  changes  in  this 
rule  do  not  affect  the  information 
collection  requirements  associated  with 
OMB  control  numbers  0651-0009  and 
0651-0050. 

The  estimated  annual  reporting 
burden  for  OMB  control  number  0651- 
0009  Applications  for  Trademark 
Registration  is  253,801  responses  and 
74,593  burden  hours.  The  estimated 
time  per  response  ranges  from  15  to  23 
minutes,  depending  on  the  nature  of  the 
information.  The  time  for  reviewing 
instructions,  gathering  and  maintaining 


the  data  needed,  and  completing  and 
reviewing  the  collection  of  information 
is  included  in  the  estimate.  The 
collection  is  approved  through 
September  of  2008. 

The  estimated  annual  reporting 
burden  for  OMB  control  number  0651- 
0050  Electronic  Response  to  Office 
Action  and  Preliminary  Amendment 
Forms  is  117,400  responses  and  19,958 
burden  hours.  The  estimated  time  per 
response  is  10  minutes.  The  time  for 
reviewing  instructions,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information  is  included  in  the 
estimate.  The  collection  is  approved 
through  April  of  2009. 

Comments  are  invited  on:  (1)  Whether 
the  collection  of  information  is 
necessary  for  proper  performance  of  the 
functions  of  the  agency;  (2)  the  accuracy 
of  the  agency’s  estimate  of  the  burden; 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
to  respondents. 

Interested  persons  are  requested  to 
send  comments  regarding  these 
information  collections,  including 
suggestions  for  reducing  this  burden,  to 
the  Commissioner  for  Trademarks,  P.O. 
Box  1451,  Alexandria,  VA  22313-1451 
(Attn:  Cynthia  C.  Lynch),  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10202,  725  17th  Street,  NW., 
Washington,  DC  20503  (Attn:  Desk 
Officer  for  the  Patent  and  Trademark 
Office). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  control  number. 

Unfunded  Mandates:  The  Unfunded 
Mandates  Reform  Act,  at  2  U.S.C.  1532, 
requires  that  agencies  prepare  an 
assessment  of  anticipated  costs  and 
benefits  before  issuing  any  rule  that  may 
result  in  expenditure  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  (adjusted  annually  for  inflation)  in 
any  given  year.  This  rule  would  have  no 
such  effect  on  State,  local,  and  tribal 
governments  or  the  private  sector. 

List  of  Subjects  in  37  CFR  Part  2 

Administrative  practice  and 
procedure.  Trademarks. 

■  For  the  reasons  stated  in  the  preamble, 
the  Patent  and  Trademark  Office 
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amends  37  CFR  part  2  to  read  as 
follows: 

PART  2— RULES  OF  PRACTICE  IN 
TRADEMARK  CASES 

■  1.  The  authority  citation  for  37  CFR 
part  2  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1123,  35  U.S.C.  2, 
unless  otherwise  noted. 

■  2.  In  §  2.32  add  a  new  paragraph  (a)(8) 
to  read  as  follows: 

§  2.32  Requirements  for  a  complete 
application 

(a)  *  *  * 

(8)  If  the  mark  is  not  in  standard 
characters,  a  description  of  the  mark. 
***** 

■  3.  Revise  §  2.37  to  read  as  follows: 

§  2.37  Description  of  mark. 

A  description  of  the  mark  must  be 
included  if  the  mark  is  not  in  standard 
characters.  In  an  application  where  the 
mark  is  in  standard  characters,  a 
description  may  be  included  and  must 
be  included  if  required  by  the  trademark 
examining  attorney. 

■  4.  In  §  2.52  revise  paragraph  (b)(5)  to 
read  as  follows: 

§  2.52  Types  of  drawings  and  format  for 
drawings 

***** 

(b)  *  *  *  ' 

(5)  Description  of  mark.  A  description 
of  the  mark  must  be  included. 
***** 

Dated:  March  10,  2008. 

Jon  W.  Dudas, 

Director  of  the  United  States  Patent  and 
Trademark  Office,  Under  Secretary  of 
Commerce  for  Intellectual  Property. 

[FR  Doc.  E 8— 5202  Filed  3-13-08;  8:45  am] 

BILLING  CODE  3510-16-P 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  301-10 

[FTR  Amendment  2008-02;  Docket  2008- 
0004,  Sequence  1;  FTR  Case  2008-301] 

RIN  3090-AI46 

Federal  Travel  Regulation;  Privately 
Owned  Automobile  Mileage 
Reimbursement 

AGENCY:  Office  of  Govemmentwide 
Policy,  General  Services  Administration 
(GSA). 

ACTION:  Final  rule. 

SUMMARY:  The  General  Services 
Administration  (GSA)  is  amending  the 
Federal  Travel  Regulation  (FTR),  by 


increasing  the  mileage  reimbursement 
rate  for  use  of  a  privately  owned 
automobile  (POA)  when  used  for  official 
travel.  This  new  rate  reflects  current 
costs  of  operating  a  POA  as  determined 
in  cost  studies  conducted  by  GSA.  The 
governing  regulation  increases  the 
mileage  allowance  for  the  cost  of 
operating  a  POA  for  official  travel  from 
$0,485  to  $0,505  per  mile. 

DATES:  Effective  Date:  March  19,  2008. 
FOR  FURTHER  INFORMATION  CONTACT  The 
Regulatory  Secretariat  (VPR),  Room 
4035,  GS  Building,  Washington,  DC, 
20405,  (202)  501-4755,  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Ms.  Umeki  G.  Thorne,  Program 
Analyst,  Office  of  Governmentwide 
Policy,  Travel  Management  Policy,  at 
(202)  208-7636.  Please  cite  FTR 
Amendment  2008-02;  FTR  case  2008- 
301. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Pursuant  to  5  U.S.C.  5707(b),  the 
Administrator  of  General  Services  has 
the  responsibility  to  establish  the 
privately  owned  vehicle  (POV)  mileage 
reimbursement  rates.  Separate  rates  are 
set  for  airplanes,  automobiles  (including 
trucks),  and  motorcycles.  In  order  to  set 
these  rates,  GSA  is  required  to  conduct 
periodic  investigations,  in  consultation 
with  the  Secretaries  of  Defense  and 
Transportation,  and  representatives  of 
Government  employee  organizations,  of 
the  cost  of  travel  and  the  operation  of 
POVs  to  employees  while  engaged  on 
official  business.  As  required,  GSA  has 
conducted  an  investigation  of  the  costs 
of  operating  a  privately  owned 
automobile.  The  results  of  this 
investigation  has  been  reported  to 
Congress  and  a  copy  of  the  report 
appears  as  an  attachment  to  this 
document.  The  report  is  being 
published  to  comply  with  the 
requirements  of  the  law.  GSA’s  cost 
study  shows  that  the  Administrator  of 
General  Services  has  determined  the  per 
mile  operating  costs  for  official  use  of  a 
privately  owned  automobile  to  be 
$0,505.  As  provided  in  5  U.S.C. 
5704(a)(1),  the  automobile 
reimbursement  rate  cannot  exceed  the 
single  standard  mileage  rate  established 
by  the  Internal  Revenue  Service  (IRS). 
The  IRS  has  announced  a  new  single 
standard  mileage  rate  for  automobiles  of 
$0,505  per  mile  effective  January  1, 
2008.  GSA  is  currently  undergoing 
studies  to  review  cost  analyses  of 
operating  a  privately  owned  motorcycle 
and  a  privately  owned  aircraft. 
Consequently,  the  costs  of  operating  a 
privately  owned  motorcycle  and  a 


privately  owned  aircraft  remain 
unchanged  at  this  time. 

B.  Executive  Order  12866 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
final  rule  is  not  a  major  rule  under  5 
U.S.C.  804. 

C.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment  therefore,  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601, 
et  seq.,  does  not  apply. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FTR  do  not  impose  recordkeeping  or 
information  collection  requirements,  or 
the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  that  require  the  approval  of  the 
Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  3501,  et  seq. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  is  also  exempt  from 
congressional  review  prescribed  under  5 
U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subjects  in  41  CFR  Part  301-10 

Government  employees,  Travel  and 
transportation  expenses. 

Dated:  February  20,  2008. 

I.urita  Doan, 

Administrator  of  General  Services. 

■  For  the  reasons  set  forth  in  the 
preamble,  under  5  U.S.C.  5701-5709, 
GSA  amends  41  CFR  part  301-10  as  set 
forth  below: 

PART  301-10— TRANSPORTATION 
EXPENSES 

■  1.  The  authority  citation  for  41  CFR 
part  301-10  continues  to  read  as 
follows:. 

Authority:  5  U.S.C.  5707,  40  U.S.C.  121 
(c);  49  U.S.C.  40118,  Office  of  Management 
and  Budget  Circular  No.  A-126,  “Improving 
the  Management  and  Use  of  Government 
Aircraft.”  Revised  April  28,  2006. 

301-10.303  [Amended] 

■  2.  Amend  the  table  in  §  301-10.303,  in 
the  second  column,  by  removing 
“’SO. 485”  and  adding  “’$0,505”  in  its 
place. 

Note:  The  following  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Attachment  to  Preamble 
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GENERAL  SERVICES 
ADMINISTRATION 

REPORTING  TO  CONGRESS— THE 
COSTS  OF  OPERATING  PRIVATELY 
OWNED  AUTOMOBILES 

Paragraph  (b)  of  Section  5707  of  Title 
5,  United  States  Code,  requires  the 
Administrator  of  General  Services  to 
periodically  investigate  the  cost  to 
Government  employees  of  operating 
privately  owned  vehicles  (airplanes, 
automobiles,  and  motorcycles)  while  on 
official  travel,  to  report  the  results  of  the 
investigations  to  Congress,  and  to 
publish  the  report  in  the  Federal 
Register.  This  report  on  the  privately 
owned  automobile  mileage 
reimbursement  rate  is  being  published 
in  the  Federal  Register.  The 
investigations  pertaining  to  the 
reimbursement  rates  for  airplanes  and 
motorcycles  are  still  pending,  Therefore, 
there  are  no  changes  to  these  rates  at 
this  time. 

Dated:  February  20,  2008. 

Lurita  Doan, 

Administrator  of  General  Services. 

Reporting  To  Congress — The  Costs  of 
Operating  Privately  Owned 
Automobiles 

5  U.S.C.  5707(b)(1)(A)  requires  that 
the  Administrator  of  General  Services, 
in  consultation  with  the  Secretary  of 
Defense,  the  Secretary  of 
Transportation,  and  representatives  of 
Government  employee  organizations, 
conduct  periodic  investigations  of  the 
cost  of  travel  and  operation  of  privately 
owned  vehicles  (airplanes,  automobiles, 
and  motorcycles)  to  Government 
employees  while  on  official  travel,  and 
report  the  results  to  the  Congress  at  least 
once  a  year.  5  U.S.C.  5707(a)(1)  requires 
that  the  Administrator  of  General 
Services  issue  regulations  prescribing 
mileage  reimbursement  rates  and 
determine  the  average,  actual  cost  per 
mile  for  the  use  of  each  type  of  privately 
owned  vehicle  based  on  the  results  of 
these  cost  investigations.  Such  figures 
must  be  reported  to  the  Congress  within 
5  working  days  after  the  cost 
determination  has  been  made  in 
accordance  with  5  U.S.C.  5707(b)(2)(C). 

Pursuant  to  the  above,  the  General 
Services  Administration  (GSA),  in 
consultation  with  the  above-specified 
parties  conducted  an  investigation  of 
the  cost  of  operating  a  privately  owned 
automobile  (POA).  As  provided  in  5 
U.S.C.  5704(a)(1),  the  automobile 
reimbursement  rate  cannot  exceed  the 
single  standard  mileage  rate  established 
by  the  Internal  Revenue  Service  (IRS). 
The  IRS  has  announced  a  new  single 
standard  mileage  rate  for  POAs  of 
$0,505,  which  was  effective  January  1, 
2008.  As  required,  GSA  is  reporting  the 
results  of  the  investigation  and  the  cost 


per  mile  determination.  Based  on  cost 
studies  conducted  by  GSA,  I  have 
determined  the  per-mile  operating  costs 
of  a  POA  to  be  $0,505.  Reimbursement 
rates  for  the  use  of  a  privately  owned 
airplane  and  a  privately  owned 
motorcycle  remain  unchanged  at  this 
time  as  these  investigations  are  still 
pending. 

This  report  to  Congress  on  the  cost  of 
operating  POAs  will  be  published  in  the 

Federal  Register. 

(FR  Doc.  E 8— 5091  Filed  3-13-08;  8:45  am] 

BILLING  CODE  6820-1 4-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  447 

[CMS-2238-IFC] 

RIN  0938-AP26 

Medicaid  Program;  Multiple  Source 
Drug  Definition 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 

ACTION:  Interim  final  rule  with  comment 
period. 

SUMMARY:  On  July  17,  2007,  we 
published  a  final  rule  with  comment 
period  in  the  Federal  Register  that 
implemented  provisions  of  the  Deficit 
Reduction  Act  of  2005  pertaining  to 
prescription  drugs  under  the  Medicaid 
program.  In  that  rule,  we  finalized 
certain  provisions  of  the  Medicaid  drug 
rebate  program,  including  definitions 
concerning  average  manufacturer  price, 
best  price,  single  source  drug,  and 
multiple  source  drug.  In  this  interim 
final  rule  with  comment  period,  we  are 
revising  the  definition  of  “multiple 
source  drug”  to  better  conform  with  the 
statutory  provisions.  This  interim  final 
rule  with  comment  period  solicits 
additional  public  comment  on  the 
revised  definition  of  “multiple  source 
drug.” 

DATES:  Effective  date:  These  regulations 
are  effective  on  April  14,  2008. 

Comment  date:  To  be  assured 
consideration,  comments  must  be 
received  at  one  of  the  addresses 
provided  below,  no  later  than  5  p.m.  on 
April  14,  2008. 

ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-2238-IFC.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission. 


You  may  submit  comments  in  one  of 
four  ways  (please  choose  only  one  of  the 
ways  listed): 

1.  Electronically.  You  may  submit 
electronic  comments  on  this  regulation 
to  http://www.regulations.gov.  Follow  . 
the  instructions  for  “Comment  or 
Submission”  and  enter  the  filecode  to 
find  the  document  accepting  comments. 

2.  By  regular  mail.  You  may  mail 
written  comments  (one  original  and  two 
copies)  to  the  following  address  only: 
Centers  for  Medicare  &  Medicaid 
Services,  Department  of  Health  and 
Human  Services,  Attention:  CMS-2238- 
IFC,  P.O.  Box  8016,  Baltimore,  MD 
21244-8016. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  received  before  the 
close  of  the  comment  period. 

3.  By  express  or  overnight  mail.  You 
may  send  written  comments  (one 
original  and  two  copies)  to  the  following 
address  only:  Centers  for  Medicare  & 
Medicaid  Services,  Department  of 
Health  and  Human  Services,  Attention: 
CMS— 2238— IFC,  Mail  Stop  C4-26-05, 
7500  Security  Boulevard,  Baltimore,  MD 
21244-1850. 

4.  By  hand  or  courier.  If  you  prefer, 
you  may  deliver  (by  hand  or  courier) 
your  written  comments  (one  original 
and  two  copies)  before  the  close  of  the 
comment  period  to  either  of  the 
following  addresses:  a.  Room  445-G, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201. 

(Because  access  to  the  interior  of  the  HHH 
Building  is  not  readily  available  to  persons 
without  Federal  Government  identification, 
commenters  are  encouraged  to  leave  their 
comments  in  the  CMS  drop  slots  located  in 
the  main  lobby  of  the  building.  A  stamp-in 
clock  is  available  for  persons  wishing  to 
retain  a  proof  of  filing  by  stamping  in  and 
retaining  an  extra  copy  of  the  comments 
being  filed.) 

b.  7500  Security  Boulevard, 

Baltimore,  MD  21244-1850. 

If  you  intend  to  deliver  your 
comments  to  the  Baltimore  address, 
please  call  telephone  number  (410)  786- 
7195  in  advance  to  schedule  your 
arrival  with  one  of  our  staff  members. 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery  may  be  delayed  and 
received  after  the  comment  period. 

For  information  on  viewing  public 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Sexton,  (410)  786-4583. 

SUPPLEMENTARY  INFORMATION: 

Inspection  of  Public  Comments:  All 
comments  received  before  the  close  of 
the  comment  period  are  available  for 
viewing  by  the  public,  including  any 
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personally  identifiable  or  confidential 
business  information  that  is  included  in 
a  comment.  We  post  all  comments 
received  before  the  close  of  the 
comment  period  on  the  following  Web 
site  as  soon  as  possible  after  they  have 
been  received:  http:// 
www.regulations.gov.  Follow  the  search 
instructions  on  that  Web  site  to  view 
public  comments. 

Comments  received  timely  will  be 
also  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  at  the  headquarters  of 
the  Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244,  Monday 
through  Friday  of  each  week  from 
8:30  a.m.  to  4  p.m.  To  schedule  an 
appointment  to  view  public  comments, 
phone  1-800-743-3951. 

I.  Background 

On  July  17,  2007,  we  published  a  final 
rule  with  comment  period  (72  FR 
39142)  in  the  Federal  Register 
implementing  the  provisions  of  the 
Deficit  Reduction  Act  of  2005  (DRA) 
pertaining  to  prescription  drugs  under 
the  Medicaid  Program.  In  that  rule,  we 
defined  terms  used  in  the  Medicaid 
drug  rebate  program.  We  codified 
requirements  pertaining  to  the 
calculation  and  reporting  of  the  average 
manufacturer  price  (AMP)  and  best 
price  by  pharmaceutical  manufacturers 
and  amended  existing  regulations 
concerning  Federal  upper  payment 
limits  for  certain  covered  outpatient 
drugs.  The  final  rule  was  effective 
October  1,  2007.  This  interim  final  rule 
is  not  being  issued  in  response  to  public 
comments  received  on  the  July  2007 
AMP  final  rule  with  comment  period. 
We  are  still  considering  those 
comments. 

On  November  15,  2007,  the  National 
Association  of  Chain  Drug  Stores  and 
the  National  Community  Pharmacists 
Association  filed  a  motion  for  a 
preliminary  injunction  in  the  United 
States  District  Court  for  the  District  of 
Columbia.  They  contended,  in  part,  that 
the  definition  of  “multiple  source  drug” 
adopted  in  the  July  17,  2007,  final  rule 
(“drug  rebate  rule”)  is  contrary  to  the 
statutory  language  in  that  it  defined  a 
multiple  source  drug,  in  part,  as  a  drug 
which  is  sold  or  marketed  in  the  United 
States,  as  opposed  to  the  State.  Plaintiffs 
are  concerned  that  all  drug  products  are 
not  generally  available  in  every  State. 
National  Association  of  Chain  Drug 
Stores,  et  al.  v.  Health  and  Human 
Services,  Civil  Action  No.  l:07-cv- 
02017  (RCL).  In  light  of  these  concerns, 
we  are  issuing  this  interim  final  rule 
with  comment  period  and  revising  the 


definition  of  “multiple  source  drug.” 

We  believe,  however,  that  when  an 
FDA-approved  equivalent  generic  drug 
is  sold  or  marketed  in  the  United  States, 
at  least  one  generic  drug  product  is  sold 
or  marketed  in  every  State.  Accordingly, 
we  expect  the  effect  of  this  revision,  if 
any,  to  be  small. 

This  interim  final  rule  to  the  extent 
that  it  may  affect  Medicaid 
reimbursement  rates  for  retail 
pharmacies  is  subject  to  the  injunction 
issued  by  the  United  States  District 
Court  for  the  District  of  Columbia  in 
National  Association  of  Chain  Drug 
Stores,  et  al.  v.  Health  and  Human 
Services,  Civil  Action  No.  l:07-cv- 
02017  (RCL). 

II.  Provisions  of  the  Interim  Final  Rule 

In  42  CFR  447.502,  we  defined  key 
terms  used  to  calculate  payment  and 
rebates  concerning  Medicaid 
prescription  drugs.  We  defined  multiple 
source  drug  as  a  covered  outpatient  drug 
for  which  there  is  at  least  one  other  drug 
product  which  is  rated  as 
therapeutically  equivalent,  is 
pharmaceutically  equivalent  and 
bioequivalent,  as  determined  by  the 
FDA,  and  is  sold  or  marketed  in  the 
United  States  during  the  rebate  period. 
We  are  revising  this  definition  of 
multiple  source  drug  to  state  that  the 
drug  product  is  sold  or  marketed  in  the 
“State”  during  the  rebate  period,  as 
opposed  to  sold  or  marketed  in  the 
“United  States”  during  the  rebate 
period.  By  changing  “United  States”  to 
“State”  we  define  the  term,  “multiple 
source  drug”  in  accordance  with  the 
language  in  the  Social  Security  Act  (the 
Act).  Further,  in  accordance  with 
section  1927(k)(7)(C)(iii)  of  the  Act,  we 
consider  the  drug  to  be  sold  or  marketed 
in  a  State  if  it  appears  in  a  published 
national  listing  of  average  wholesale 
prices  that  we  have  selected — currently, 
Red  Book,  Bluebook,  or  Medi-Span — 
provided  the  listed  product  is  generally 
available  to  the  public  through  retail 
pharmacies  in  that  State. 

In  light  of  our  experience  with  the 
Federal  upper  limit  (FUL)  program,  we 
believe  that  there  is  a  national  market 
for  prescription  drug  products,  and  that 
if  a  drug  is  available  in  a  State,  it  will 
be  available  in  every  State.  From  our 
experience,  once  an  FDA-approved 
equivalent  generic  drug  enters  the 
market,  there  are  nearly  always  at  least 
two  equivalent  products  available 
everywhere  (the  brand  drug  and  at  least 
one  equivalent  generic  drug)  such  that 
a  FUL  will  be  properly  applied. 
Furthermore,  we  do  not  have  any  record 
of  receiving  requests  to  delete  or  modify 
a  FUL  price  based  on  a  drug  not  being 
available  in  a  particular  State  or  a 


geographic  location.  Plaintiffs  in  the 
National  Association  of  Chain  Drug 
Stores  litigation  contend,  however,  that 
there  may  be  situations  where  certain 
drug  products  are  not  available  to  the 
public  through  retail  pharmacies  in 
every  State.  We  do  not  interpret  the  law 
to  require  us  to  continually  survey  drug 
availability  in  the  retail  pharmacies  of 
every  State,  and  note  that  pharmacies 
and  States  are  in  a  substantially  better 
position  to  assess  the  availability  of 
drugs  in  their  areas.  Therefore,  we  will 
consider  all  covered  outpatient  drugs  to 
be  generally  available  in  a  State  except 
in  those  situations  where  there  is 
evidence  to  the  contrary.  Such  evidence 
could  include  notification  from 
pharmacies  to  the  State  that  a  drug 
cannot  be  purchased  in  that  State, 
provided  the  State  can  confirm  that  to 
be  the  case.  CMS  will  issue  regulatory 
guidance  on  this  issue  in  the  future 
should  the  need  arise. 

When  the  State  confirms  that  a 
covered  outpatient  drug  is  not  a 
multiple  source  drug  in  the  State,  that 
drug  is  not  subject  to  the  FUL  in  that 
State  for  the  applicable  rebate  period. 
Where  the  drug  does  not  qualify  as  a 
multiple  source  drug  in  the  State,  the 
State  should  apply  its  alternative 
pricing  methodologies  as  set  forth  in  the 
approved  State  plan. 

While  this  change  in  the  definition  of 
multiple  source  drug  may  impact  the 
FUL  program,  it  should  have  no  impact 
on  the  manufacturer’s  calculation  of 
rebates.  The  definition  as  revised  is 
consistent  with  the  statutory  provision, 
which  has  been  in  effect  since  the 
inception  of  the  drug  rebate  program. 
Manufacturers  calculate  rebates  based, 
in  part,  on  whether  the  drug  product  is 
produced,  distributed,  or  marketed 
under  a  new  drug  application  approved 
by  the  FDA.  In  such  situations,  the 
rebate  calculation  is  based  on  a 
percentage  of  the  AMP  or  the  difference 
between  AMP  and  best  price,  whichever 
is  greater.  Where  a  drug  is  not  marketed 
pursuant  to  such  a  new  drug 
application,  the  manufacturer  calculates 
rebate  payments  based  on  a  fixed 
percentage  (11  percent)  of  the  average 
manufacturer  price.  Accordingly,  rebate 
calculations  should  not  be  affected  by 
the  revisions  in  this  regulation.  Thus, 
we  are  not  changing  our  policy 
regarding  rebates  or  manufacturer 
reporting  requirements  for  these  drugs. 

in.  Response  to  Comments 

Because  of  the  large  number  of  public 
comments  we  normally  receive  on 
Federal  Register  documents,  we  are  not 
able  to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
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time  specified  in  the  DATES  section  of 
this  preamble,  and,  when  we  proceed 
with  a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document. 

IV.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  invite  public  comment  on 
the  proposed  rule.  The  notice  of 
proposed  rulemaking  includes  a 
reference  to  the  legal  authority  under 
which  the  rule  is  proposed,  and  the 
terms  and  substances  of  the  proposed 
rule  or  a  description  of  the  subjects  and 
issues  involved.  This  procedure  can  be 
waived,  however,  if  an  agency  finds 
good  cause  that  a  notice  and  comment 
procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  and  incorporates  a  statement  of 
the  finding  and  its  reasons  in  the  rule 
issued,  or  if  the  agency  is  promulgating 
interpretive  rules,  general  statements  of 
policy,  or  rules  of  agency  procedure  or 
practice. 

We  do  not  believe  that  we  need  to 
delay  publication  of  this  rule  pending 
completion  of  a  notice  and  comment 
period.  We  are  conforming  the 
regulation  to  the  statutory  definition  of 
multiple  source  drug  and  informing  the 
public  of  the  procedures  and  practices 
the  agency  will  follow  to  ensure 
compliance  with  those  statutory 
provisions.  However,  to  the  extent  that 
notice  and  comment  rulemaking  would 
otherwise  apply,  we  find  good  cause  to 
waive  such  requirements. 

Specifically,  we  find  it  unnecessary  to 
undertake  notice  and  comment 
rulemaking  in  this  instance  in  light  of 
the  statutory  language.  We  are  applying 
the  definition  specified  in  statute  and 
we  believe  it  is  redundant  to,  in  effect, 
propose  a  rule  to  incorporate  the  words 
of  a  provision  already  contained  in  the 
statute.  We  would  not  be  able  to  change 
the  definition  in  this  regulation  in 
response  to  public  comment.  We  are 
also  describing  a  procedure  to  ensure 
compliance  with  the  relevant  provisions 
of  the  statute.  This  description  is 
exempt  from  notice  and  comment 
rulemaking  as  an  interpretive  rule, 
general  statement  of  policy,  and/or  rule 
of  agency  procedure  or  practice.  As  we 
have  previously  stated,  we  believe  that 
there  is  a  national  market  for 
prescription  drugs  and  that  a  drug 
product  available  as  a  multiple  source 
drug  in  one  State  will  be  available  as  a 
multiple  source  drug  in  every  State. 
However,  in  light  of  the  concerns  raised 
in  litigation,  we  believe  it  is  necessary 
to  establish  a  process  to  ensure  State 
availability  and  consistency  with  the 
statute.  Therefore,  under  5  U.S.C. 


553(b),  we  find  good  cause  to  waive 
notice  and  comment  rulemaking 
procedures  for  this  revision,  if  such 
procedures  are  required  at  all. 

V.  Collection  of  Information 
Requirements 

This  document  does  not  impose  any 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  35). 

VI.  Regulatory  Impact  Statement 

We  have  examined  the  impact  of  this 
rule  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  19, 
1980,  Pub.  L.  96-354),  section  1102(b)  of 
the  Act,  the  Unfunded  Mandates  Reform 
Act  of  1995  (Pub.  L.  104—4),  and 
Executive  Order  13132. 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
in  any  1  year).  This  interim  final  rule 
does  not  reach  the  economic  threshold 
and  thus  is  not  considered  a  major  rule. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
entities.  For  purposes  of  the  RFA,  small 
entities  include  small  businesses, 
nonprofit  organizations,  and  small 
governmental  jurisdictions.  Individuals 
and  States  are  not  included  in  the 
definition  of  a  small  entity.  We  are  not 
preparing  an  analysis  for  the  RFA 
because  we  have  determined,  and  the 
Secretary  certifies,  that  this  interim  final 
rule  with  comment  period  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  only  small  entities  that  will 
potentially  be  affected  by  this  interim 
final  rule  are  small  pharmacies.  We 
believe  that  the  effect  will  be  small 
because  we  have  not  identified  any 
situation  in  which  there  is  at  least  one 
FDA-approved  equivalent  generic  drug 
available  as  a  multiple  source  drug  in 
one  State  but  in  which  no  FDA- 
approved  equivalent  generic  is  available 
in  another  State.  To  the  extent  a  State 
would  find,  however,  that  a  drug  is  not 
a  multiple  source  drug  in  that  State 
because  no  FDA-approved  equivalent 


product  is  available  in  that  State,  the 
only  effect  will  be  to  permit  that  State 
to  disregard  the  FUL  price  for  the  one 
drug  that  is  available  in  that  State  when 
determining  the  aggregate  limit  that  the 
State  can  reimburse  for  that  drug  and 
claim  Federal  financial  participation. 
States  may  choose  not  to  change  their 
reimbursement  to  pharmacies  for  those 
drugs.  Should  States  decide  to  change 
reimbursement,  the  change  would 
usually  be  to  increase  the  price  paid  to 
pharmacies. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds.  We  are  not 
preparing  an  analysis  for  section  1102(b) 
of  the  Act  because  we  have  determined, 
and  the  Secretary  certifies,  that  this 
interim  final  rule  with  comment  period 
will  not  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  Small  rural 
hospitals  would  be  affected  only  to  the 
extent  that  no  FDA-approved  equivalent 
product  is  available  in  that  State  for  a 
particular  outpatient  drug  provided 
through  their  outpatient  pharmacies.  As 
discussed  above  for  pharmacies,  States 
may  choose  to  change  reimbursement 
for  drugs  in  such  groups,  but  this 
change  is  expected  to  be  to  increase 
reimbursement.  Section  202  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
also  requires  that  agencies  assess 
anticipated  costs  and  benefits  before 
issuing  any  rule  whose  mandates 
require  spending  in  any  1  year  of  $100 
million  in  1995  dollars,  updated 
annually  for  inflation.  That  threshold 
level  is  currently  approximately  $120 
million.  This  interim  final  rule  will 
have  no  consequential  effect  on  State, 
local,  or  tribal  governments  or  on  the 
private  sector. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
This  regulation  will  impose  only  a  very 
small  burden,  if  any,  on  States.  When  a 
pharmacy  has  notified  a  State  that  a 
drug  on  the  CMS  FUL  list  may  not  be 
available  as  a  multiple  source  drug  in 
that  State,  the  State  must  confirm  that 
the  drug  is  generally  not  available  in  the 
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State.  The  State,  however,  has  no 
obligation  to  make  an  independent 
assessment  of  drug  availability  in  the 
absence  of  such  notification  by  a 
pharmacy.  We  believe  that  the  vast 
majority  of  drugs  of  manufacturers  that 
participate  in  the  Medicaid  program  are 
generally  available  on  a  national  basis. 
We  believe  that  all  or  nearly  all  of  the 
drugs  are  distributed  by  national 
wholesalers  and  are  generally  available 
in  every  State.  This  interim  final  rule 
will  only  apply  in  those  rare  cases  in 
which  a  particular  FDA-approved  drug 
product  is  not  available  to  the  retail 
pharmacies  in  a  particular  State  and,  as 
a  result,  only  one  FDA-approved  drug 
product  is  available  to  those 
pharmacies.  In  this  circumstance,  a 
State  would  need  to  verify  the 
information  received  from  its 
pharmacies  that  no  equivalent  drug  is 
available.  This  would  impose  only  a 
small  burden  on  States.  State  systems 
are  designed  to  allow  for  payment 
changes  as  a  routine  matter  and  to 
change  the  composition  of  the  FUL 
groups  or  delete  FUL  groups.  Since  this 
regulation  does  not  impose  any 
significant  costs  on  State  or  local 
governments,  the  requirements  of  E.O. 
13132  are  not  applicable. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Sections  in  42  CFR  Part  447 

Accounting,  Administrative  practice 
and  procedure,  Drugs,  Grant  programs- 
health,  Health  facilities,  Health 
professions,  Medicaid,  Reporting  and 
recordkeeping  requirements.  Rural 
areas. 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Centers  for  Medicare  & 
Medicaid  Services  amends  42  CFR 
chapter  IV  as  set  forth  below: 

PART  447— PAYMENTS  FOR 
SERVICES 

■  1.  The  authority  citation  for  part  447 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

■  2.  Section  447.502  is  amended  by: 

■  A.  Republishing  the  introductory  text 
of  the  definition  for  “Multiple  source 
drug”;  and 

■  B.  Revising  paragraph  (3)  of  the 
definition  for  “Multiple  Source  Drug”  to 
read  as  follows: 

§447.502  Definitions. 

***** 

Multiple  source  drug  means,  with 
respect  to  a  rebate  period,  a  covered 


outpatient  drug  for  which  there  is  at 
least  one  other  drug  product  which — 
***** 

(3)  Is  sold  or  marketed  in  the  State 
during  the  rebate  period  as  follows: 

(i)  A  covered  outpatient  drug  is 
considered  sold  or  marketed  in  a  State 
if  it  appears  in  a  published  national 
listing  of  average  wholesale  prices, 
selected  by  the  Secretary,  provided  the 
covered  outpatient  drug  is  generally 
available  to  the  public  through  retail 
pharmacies  in  that  State. 

(ii)  A  covered  outpatient  drug  is  not 
subject  to  the  FUL  for  a  rebate  period  if 
it  is  not  a  multiple  source  drug  in  the 
State  for  that  rebate  period. 
***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program) 

Dated:  February  21,  2008. 

Kerry  Weems, 

Acting  Administrator,  Centers  for  Medicare 
Sr  Medicaid  Services. 

Approved:  February  21,  2008. 

Michael  O.  Leavitt, 

Secretary. 

[FR  Doc.  08-1022  Filed  3-10-08;  2:42  pm] 

BILLING  CODE  4120-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  92 

[FWS-R7-M  B-2007-0009 ;  91200-1231- 
9BPP  L2] 

RIN  1018-AV53 

Migratory  Bird  Subsistence  Harvest  in 
Alaska;  Harvest  Regulations  for 
Migratory  Birds  in  Alaska  During  the 
2008  Season 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service  or  we)  is  publishing 
migratory  bird  subsistence  harvest 
regulations  in  Alaska  for  the  2008 
season.  This  proposed  rule  establishes 
regulations  that  prescribe  dates  when 
harvesting  of  birds  may  occur,  species 
that  can  be  taken,  and  methods  and 
means  excluded  from  use.  These 
regulations  were  developed  under  a  Co¬ 
management  process  involving  the 
Service,  the  Alaska  Department  of  Fish 
and  Game,  and  Alaska  Native 
representatives.  These  regulations 
enable  the  continuation  of  customary 
and  traditional  subsistence  uses  of 
migratory  birds  in  Alaska.  The 


rulemaking  is  necessary  because  the 
regulations  governing  the  subsistence 
harvest  of  migratory  birds  in  Alaska  are 
subject  to  annual  review.  This 
rulemaking  enacts  region-specific 
regulations  that  go  into  effect  on  April 
2,  2008,  and  expire  on  August  31,  2008. 
DATES:  The  amendments  to  subpart  C  of 
50  CFR  part  92  become  effective  April 
14,  2008.  The  amendments  to  subpart  D 
of  50  CFR  part  92  are  effective  April  2, 
2008,  through  August  31,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Armstrong,  (907)  786-3887,  or  Donna 
Dewhurst,  (907)  786-3499,  U.S.  Fish 
and  Wildlife  Service,  1011  E.  Tudor 
Road,  Mail  Stop  201,  Anchorage,  AK 
99503. 

SUPPLEMENTARY  INFORMATION: 

How  Do  I  Find  the  History  of  These 
Regulations? 

Background  information,  including 
past  events  leading  to  this  action, 
accomplishments  since  the  Migratory 
Bird  Treaties  with  Canada  and  Mexico 
were  amended,  and  a  history  addressing 
conservation  issues  can  be  found  in  the 
following  Federal  Register  documents: 


Date 

Federal 

Register  citation 

August  16,  2002  . 

67  FR  53511. 

July  21 ,  2003  . 

68  FR  43010. 

April  2,  2004  . 

69  FR  17318. 

April  8,  2005  . 

70  FR  18244. 

February  28,  2006  . 

71  FR  10404. 

April  11,  2007  . 

72  FR  18318. 

These  documents,  which  are  all  final 
rules  setting  forth  the  annual  harvest 
regulations,  are  readily  available  at 
http://alaska.fws.gov/ambcc/ 
regulations.htm. 

Why  Is  This  Current  Rulemaking 
Necessary? 

This  current  rulemaking  is  necessary 
because,  by  law,  the  migratory  bird 
harvest  season  is  closed  unless  opened 
by  the  Secretary  of  the  Interior,  and  the 
regulations  governing  subsistence 
harvest  of  migratory  birds  in  Alaska  are' 
subject  to  public  review  and  annual 
approval.  The  Alaska  Migratory  Bird  Co¬ 
management  Council  (Co-management 
Council)  held  a  meeting  in  April  2007 
to  develop  recommendations  for 
changes  effective  for  the  2008  harvest 
season.  These  recommendations  were 
presented  to  the  Service  Regulations 
Committee  (SRC)  on  August  1  and  2, 
2007,  and  were  approved. 

This  rule  finalizes  regulations  for  the 
taking  of  migratory  birds  for  subsistence 
uses  in  Alaska  during  2008.  This  rule 
lists  migratory  bird  species  that  are  open 
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or  closed  to  harvest,  as  well  as  season 
openings  and  closures  by  region. 

How  Will  the  Service  Continue  To 
Ensure  That  the  Subsistence  Harvest 
Will  Not  Raise  Overall  Migratory  Bird 
Harvest? 

The  Service  has  an  emergency  closure 
provision  (50  CFR  92.21),  so  that  if  any 
significant  increases  in  harvest  are 
documented  for  one  or  more  species  in 
a  region,  an  emergency  closure  can  be 
requested  and  implemented.  Eligibility 
to  harvest  under  the  regulations 
established  in  2003  was  limited  to 
permanent  residents,  regardless  of  race, 
in  villages  located  within  the  Alaska 
Peninsula,  Kodiak  Archipelago,  the 
Aleutian  Islands  and  in  areas  north  and 
west  of  the  Alaska  Range  (§  92.5).  These 
geographical  restrictions  opened  the 
initial  subsistence  migratory  bird 
harvest  to  only  about  13  percent  of 
Alaska  residents.  High-population  areas 
such  as  Anchorage,  the  Matanuska- 
Susitna  and  Fairbanks  North  Star 
boroughs,  the  Kenai  Peninsula  roaded 
area,  the  Gulf  of  Alaska  roaded  area,  and 
Southeast  Alaska  were  excluded  from 
the  eligible  subsistence  harvest  areas. 

Based  on  petitions  requesting 
inclusion  in  the  harvest,  in  2004,  we 
added  13  additional  communities  based 
on  criteria  set  forth  in  §  92.5(c).  These 
communities  were  Gulkana,  Gakona, 
Tazlina,  Copper  Center,  Mentasta  Lake, 
Chitina,  Chistochina,  Tatitlek,  Chenega, 
Port  Graham,  Nanwalek,  Tyonek,  and 
Hoonah.  with  a  combined  population  of 
2,766.  In  2005,  we  added  three 
additional  communities  for  glaucous¬ 
winged  gull  egg  gathering  only,  based 
on  petitions  requesting  inclusion.  These 
southeastern  communities  were  Craig, 
Hydaburg,  and  Yakutat,  with  a 
combined  population  of  2,459. 

In  2007,  we  enacted  the  Alaska 
Department  of  Fish  and  Game’s 
(ADF&G)  request  to  expand  the 
Fairbanks  North  Star  Borough  excluded 
area  to  include  the  Central  Interior  area. 
This  excluded  the  following 
communities  from  participation  in  this 
harvest:  Big  Delta/Fort  Greely,  Healy, 
McKinley  Park/Village  and  Ferry,  with 
a  combined  population  of  2,812.  These 
removed  communities  reduced  the 
percentage  of  the  State  population 
included  in  the  subsistence  harvest  to 
13  percent. 

Subsistence  harvest  has  been 
monitored  for  the  past  15  years  through 
the  use  of  annual  household  surveys  in 
the  most  heavily  used  subsistence 
harvest  areas,  e.g.,  Yukon/Kuskokwim 
Delta.  Continuation  of  this  monitoring 
enables  tracking  of  any  major  changes  or 
trends  in  levels  of  harvest  and  user 
participation  after  legalization  of  the 


harvest.  The  Office  of  Management  and 
Budget  (OMB)  has  approved  the 
information  collection  and  assigned 
OMB  control  number  1018-0124.  which 
expires  on  January  31,  2010. 

What  Birds  Will  Be  Open  To  Harvest  in 
2008? 

At  the  request  of  the  North  Slope 
Borough  Fish  and  Game  Management 
Committee,  the  Co-management  Council 
recommended  continuing  into  2008  the 
provisions  originally  established  in 
2005  to  allow  subsistence  use  of  yellow¬ 
billed  loons  inadvertently  caught  in 
subsistence  fishing  (gill)  nets  on  the 
North  Slope.  Yellow-billed  loons  are 
culturally  important  for  the  Inupiat 
Eskimo  of  the  North  Slope  for  use  in 
traditional  dance  regalia.  A  maximum  of 
20  yellow-billed  loons  may  be  caught  in 
2008  pursuant  to  this  provision. 
Individual  reporting  to  the  North  Slope 
Borough  Department  of  Wildlife  is 
required  by  the  end  of  each  season.  In 
addition,  the  North  Slope  Borough  has 
asked  fishermen,  through 
announcements  on  the  radio  and 
through  personal  contact,  to  report  all 
entanglements  of  loons  to  better 
estimate  the  levels  of  injury  or  mortality 
caused  by  gill  nets.  In  2006,  two  yellow¬ 
billed  loons  were  reported  taken  in 
fishing  nets  and  an  additional  one  was 
found  alive  in  a  net  and  released.  This 
provision,  to  allow  subsistence 
possession  and  use  of  yellow-billed 
loons  caught  in  fishing  gill  nets,  is 
subject  to  annual  review  and  renewal  by 
the  SRC. 

We  are  consolidating  the  lists  of  birds 
closed  and  open  to  harvest  (currently  in 
§§92.31  and  92.32,  respectively)  into 
one  open  list  and  moving  this  list  to 
subpart  C  (the  permanent  regulations)  at 
§  92.22.  We  are  also  adding  the 
following  clarifying  statement:  “You 
may  harvest  birds  or  gather  eggs  from 
the  following  species,  listed  in 
taxonomic  order,  within  all  included 
areas  except  Southeast  Alaska,  which  is 
restricted  to  glaucous-winged  gull  egg 
harvesting  only.  When  birds  are  listed  at 
the  species  level,  all  subspecies  existing 
in  Alaska  are  also  open  to  harvest.  All 
bird  species  not  listed  are  closed  to 
harvesting  and  egg  gathering.”  We 
excluded  some  bird  species  from  the  list 
purely  on  the  basis  of  current 
population  concerns,  and  we  will 
reopen  the  harvest  of  these  species  if 
their  population  status  improves.  This 
change  was  requested  by  the  Executive 
Director  of  the  Alaska  Migratory  Bird 
Co-management  Council.  By  going  from 
two  bird  lists,  an  open  list  and  a  closed 
list,  to  just  an  open  list,  we  could  save 
thousands  of  dollars  per  year.  Up  until 
now,  we  have  been  printing  both  lists  in 


the  Federal  Register  each  year,  at  both 
the  proposed  and  final  rule  stage.  This 
action  would  also  clarify  and  simplify 
the  regulations  as  to  which  bird  species 
can  be  legally  harvested,  eliminating  the 
confusion  caused  by  situations  when 
birds  are  not  listed  anywhere  but  are 
illegal  to  harvest,  such  as  all  Passerines. 

What  Is  Proposed  for  Change  in  the 
Region-Specific  Regulations  for  2008? 

We  are  removing  from  the  2006-07 
regulations,  the  Special  Area  Closure  in 
the  Yukon/Kuskokwim  Delta  Region 
that  included  the  goose  colonies  in 
Kokechik  Bay,  Tutakoke  River,  Kigigak 
Island  Colony.  Baird  Peninsula,  and 
Baird  Island.  Removal  of  this  Special 
Area  Closure  was  requested  by  the 
Association  of  Village  Council 
Presidents  and  would  make  the 
regulation  consistent  with  the  Pacific 
Flyway  recommendation  to  place  the 
harvest  of  brant  under  a  less  restrictive 
status. 

We  are  amending  the  migratory  bird 
harvest  seasons  for  the  Kodiak 
Archipelago  to  extend  the  early  season 
10  days  until  June  30  for  seabird 
harvesting  (closed  period  would  then  be 
July  1-31),  and  remain  the  same  for  all 
other  birds.  This  change  was  requested 
by  the  Kodiak  Regional  Advisory 
Council  to  allow  for  variations  in  the 
nesting  phenology  of  seabirds,  primarily 
to  accommodate  egg  gathering  on  the 
later-nesting  black-legged  kittiwakes. 

We  are  amending  tne  migratory  bird 
harvest  seasons  for  the  Northwest  Arctic 
Region  to  move  the  seabird  egg¬ 
gathering  season  start  date  from  July  3 
to  May  20.  This  change  was  requested 
by  the  Maniilaq  Association  to 
accommodate  harvesting  of  gull  eggs, 
primarily  glaucous,  glaucous-winged, 
mew  and  Sabine’s  gulls.  Gulls  typically 
initiate  egg  laying  earlier  than  other 
seabirds  such  as  alcids. 

We  are  adding  a  special  brant  open 
season  from  June  20  through  July  5  for 
the  coastline  surrounding  Wainwright 
within  the  Southern  Unit  of  the  North 
Slope  Region.  The  open  area  would 
consist  of  the  coastline,  from  mean  high 
water  line  outward  to  include  open 
water,  from  Nokotlek  Point  east  to 
longitude  line  158°30'  W.  This  extra 
season  would  allow  for  harvest  of  non¬ 
nesting,  failed  nesting,  and  sub-adult 
black  brant  migrating  from  western 
Alaska  to  their  molting  areas  on  the 
North  Slope.  This  season  addition  was 
requested  by  the  North  Slope  Borough 
Department  of  Wildlife  Management  to 
allow  for  the  continuation  of 
Wainwright's  customary  and  traditional 
harvest  of  brant  (non-or  failed  nesters 
and  sub-adult)  migrating  to  their 
molting  areas.  This  would  be  a  very 
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limited  harvest  of  migrating  brant  only, 
to  be  used  for  a  traditional  celebration 
after  a  successful  whaling  season. 

Black  brant  (Niglingaq)  are  a  very 
important  subsistence  resource  to  the 
Wainwright  Inupiat.  The  most 
concentrated  hunting  for  brant  takes 
place  along  the  beach  as  brant  migrate 
in  large  flocks  northward  during  the 
months  of  May  and  June.  Often  people 
hunting  brant  and  eiders  stay  at 
traditional  campsites  along  the  coastline 
within  a  day’s  travel  of  Wainwright. 

One  or  several  families  set  up  tents  on 
the  sand  or  atop  banks  and  may  remain 
there  for  several  days.  Brant  hunters 
may  sit  in  driftwood  blinds  on  the  beach 
near  camp  if  the  birds  are  flying 
overhead,  or  they  may  go  out  onto  the 
ice  if  birds  are  flying  more  offshore. 
Much  of  the  brant  harvest  in  June  is  in 
preparation  for  Nalukataq  (blanket  toss). 
Nalukataq  is  a  traditional  community 
feast  and  celebration  for  successful 
whaling  crews,  which  is  usually  held 
mid-to-late  June.  At  this  celebration,  one 
of  the  main  courses  served  to  the  entire 
community  and  visiting  guests  is  duck 
and  geese  soup.  Black  brant  is  one  type 
of  goose  that  is  harvested  specifically  for 
the  Nalukataq  feast. 

Summary  of  Public  Involvement 

On  October  15,  2007,  we  published  in 
the  Federal  Register  (72  FR  58274)  a 
proposed  rule  to  establish  spring/ 
summer  migratory  bird  subsistence 
harvest  regulations  in  Alaska  for  the 
2008  subsistence  season.  The  proposed 
rule  provided  for  a  public  comment 
period  of  60  days.  We  posted  an 
announcement  of  the  comment  period 
dates  for  the  proposed  rule,  as  well  as 
the  rule  itself  and  related  historical 
documents,  on  the  Council’s  Internet 
homepage.  We  issued  a  press  release 
announcing  our  request  for  public 
comments  and  the  pertinent  deadlines 
for  such  comments,  which  was  faxed  to 
the  media  Statewide.  By  the  close  of  the 
public  comment  period  on  December 
14,  2007,  we  had  received  written 
responses  from  one  individual. 

Response  to  Public  Comments 

General  Comments 

We  received  one  general  comment  on 
the  overall  regulations  that  expressed 
strong  opposition  to  the  concept  of 
allowing  any  harvest  of  migratory  birds 
in  Alaska. 

Service  Response:  For  centuries, 
indigenous  inhabitants  of  Alaska  have 
harvested  migratory  birds  for 
subsistence  purposes  during  the  spring 
and  summer  months.  The  Canada  and 
Mexico  migratory  bird  treaties  were 
recently  amended  for  the  express 


purpose  of  allowing  subsistence  hunting 
for  migratory  birds  during  the  spring 
and  summer.  The  amendments  indicate 
that  the  Service  should  issue  regulations 
allowing  such  hunting  as  provided  in 
the  Migratory  Bird  Treaty  Act,  16  U.S.C. 
712  (1).  See  Statutory  Authority  section 
for  more  details. 

The  Preamble  of  the  Protocol 
amending  the  Canada  Treaty  states  that 
one  of  its  goals  is  to  allow  a  traditional 
subsistence  hunt  while  also  improving 
conservation  of  migratory  birds  through 
effective  regulation  of  this  hunt.  In 
addition,  the  Preamble  notes  that,  by 
sanctioning  a  traditional  subsistence 
hunt,  the  Parties  do  not  intend  to  cause 
significant  increases  in  the  take  of 
migratory  birds,  relative  to  their 
continental  population  sizes,  compared 
to  the  take  that  is  presently  occurring. 
Any  such  increase  in  take  as  a  result  of 
the  types  of  hunting  provided  for  in  the 
Protocol  would  be  inconsistent  with  the 
Convention.  If  at  some  point  the 
subsistence  harvest  regulations  result  in 
increased  harvest,  management 
strategies  will  be  implemented  to  ensure 
maintenance  of  continental  populations. 

Statutory  Authority 

We  derive  our  authority  to  issue  these 
regulations  from  the  Migratory  Bird 
Treaty  Act  of  1918,  16  U.S.C.  712(1), 
which  authorizes  the  Secretary  of  the 
Interior,  in  accordance  with  the  treaties 
with  Canada,  Mexico,  Japan,  and  Russia, 
to  “issue  such  regulations  as  may  be 
necessary  to  assure  that  the  taking  of 
migratory  birds  and  the  collection  of 
their  eggs,  by  the  indigenous  inhabitants 
of  the  State  of  Alaska,  shall  be  permitted 
for  their  own  nutritional  and  other 
essential  needs,  as  determined  by  the 
Secretary  of  the  Interior,  during  seasons 
established  so  as  to  provide  for  the 
preservation  and  maintenance  of  stocks 
of  migratory  birds.” 

Required  Determinations 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

The  Office  of  Management  and  Budget 
has  determined  that  this  rule  is  not 
significant  and  has  not  reviewed  this 
rule  under  Executive  Order  12866.  OMB 
bases  its  determination  upon  the 
following  four  criteria: 

(a)  Whether  the  rule  will  have  an 
annual  effect  of  Si 00  million  or  more  on 
the  economy  or  adversely  affect  an 
economic  sector,  productivity,  jobs,  the 
environment,  or  other  units  of  the 
government. 

(b)  Whether  the  rule  will  create 
inconsistencies  with  other  Federal 
agencies’  actions. 

(c)  Whether  the  rule  will  materially 
affect  entitlements,  grants,  user  fees, 


loan  programs,  or  the  rights  and 
obligations  of  their  recipients. 

(d)  Whether  the  rule  raises  novel  legal 
or  policy  issues. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
defined  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  An  initial 
regulatory  flexibility  analysis  is  not 
required.  Accordingly,  a  Small  Entity 
Compliance  Guide  is  not  required.  The 
rule  legalizes  a  pre-existing  subsistence 
activity,  and  the  resources  harvested 
will  be  consumed  by  the  harvesters  or 
persons  within  their  local  community. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act,  as 
discussed  in  the  Executive  Order  12866 
section  above. 

(a)  This  rule  will  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  It  will  legalize  and  regulate  a 
traditional  subsistence  activity.  It  will 
not  result  in  a  substantial  increase  in 
subsistence  harvest  or  a  significant 
change  in  harvesting  patterns.  The 
commodities  being  regulated  under  this 
rule  are  migratory  birds.  This  rule  deals 
with  legalizing  the  subsistence  harvest 
of  migratory  birds  and,  as  such,  does  not 
involve  commodities  traded  in  the 
marketplace.  A  small  economic  benefit 
from  this  rule  derives  from  the  sale  of 
equipment  and  ammunition  to  carry  out 
subsistence  hunting.  Most,  if  not  all, 
businesses  that  sell  hunting  equipment 
in  rural  Alaska  would  qualify  as  small 
businesses.  We  have  no  reason  to 
believe  that  this  rule  will  lead  to  a 
disproportionate  distribution  of 
benefits. 

(b)  This  rule  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers:  individual  industries; 
Federal,  State,  or  local  government 
agencies:  or  geographic  regions.  This 
rule  does  not  deal  with  traded 
commodities  and,  therefore,  does  not 
have  an  impact  on  prices  for  consumers. 

(c)  This  rule  does  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S. -based 
enterprises  to  compete  with  foreign- 
based  enterprises.  This  rule  deals  with 
the  harvesting  of  wildlife  for  personal 
consumption.  It  does  not  regulate  the 
marketplace  in  any  way  to  generate 
effects  on  the  economy  or  the  ability  of 
businesses  to  compete. 
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Unfunded  Mandates  Reform  Act 

We  have  determined  and  certified 
pursuant  to  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1501  et  seq.)  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
local,  State,  or  tribal  governments  or 
private  entities.  A  statement  containing 
the  information  required  by  this  Act  is 
therefore  not  necessary. 

Participation  on  regional  management 
bodies  and  the  Co-management  Council 
will  require  travel  expenses  for  some 
Alaska  Native  organizations  and  local 
governments.  In  addition,  they  will 
assume  some  expenses  related  to 
coordinating  involvement  of  village 
councils  in  the  regulatory  process.  Total 
coordination  and  travel  expenses  for  all 
Alaska  Native  organizations  are 
estimated  to  be  less  than  $300,000  per 
year.  In  the  Notice  of  Decision  (65  FR 
16405;  March  28,  2000),  we  identified 
12  partner  organizations  (Alaska  Native 
non-profits  and  local  governments)  to 
administer  the  regional  programs.  The 
Alaska  Department  of  Fish  and  Game 
will  also  incur  expenses  for  travel  to  Co¬ 
management  Council  and  regional 
management  body  meetings.  In 
addition,  the  State  of  Alaska  will  be 
required  to  provide  technical  staff 
support  to  each  of  the  regional 
management  bodies  and  to  the  Co¬ 
management  Council.  Expenses  for  the 
State’s  involvement  may  exceed 
$100,000  per  year,  but  should  not 
exceed  $150,000  per  year.  When 
funding  permits,  we  make  annual  grant 
agreements  available  to  the  partner 
organizations  and  the  Alaska 
Department  of  Fish  and  Game  to  help 
offset  their  expenses. 

Paperwork  Reduction  Act 

This  rule  has  been  examined  under 
the  Paperwork  Reduction  Act  of  1995 
and  has  been  found  to  contain  no 
information  collection  requirements.  We 
have,  however,  received  OMB  approval 
of  associated  voluntary  annual 
household  surveys  used  to  determine 
levels  of  subsistence  take.  The  OMB 
control  number  for  the  information 
collection  is  1018-0124,  which  expires 
on  January  31,  2010. 

An  agency  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Federalism  Effects 

As  discussed  in  the  Executive  Order 
12866  and  Unfunded  Mandates  Reform 
Act  sections  above,  this  rule  does  not 
have  sufficient  federalism  implications  • 
to  warrant  the  preparation  of  a 


Federalism  Assessment  under  Executive 
Order  13132.  We  worked  with  the  State 
of  Alaska  on  development  of  these 
regulations. 

Civil  Justice  Reform — Executive  Order 
12988 

The  Department,  in  promulgating  this 
rule,  has  determined  that  it  will  not 
unduly  burden  the  judicial  system  and 
that  it  meets  the  requirements  of 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Takings  Implication  Assessment 

This  rule  is  not  specific  to  particular 
land  ownership,  but  applies  to  the 
harvesting  of  migratory  bird  resources 
throughout  Alaska.  Therefore,  in 
accordance  with  Executive  Order  12630, 
this  rule  does  not  have  significant  taking 
implications. 

Government-to-Government  Relations 
With  Native  American  Tribal 
Governments 

In  accordance  with  the  President’s 
memorandum  of  April  29,  1994, 
“Government-to-Government  Relations 
With  Native  American  Tribal 
Governments’’  (59  FR  22951),  and 
Executive  Order  13175  (65  FR  67249; 
November  6,  2000),  concerning 
consultation  and  coordination  with 
Indian  Tribal  Governments,  we  have 
consulted  with  Alaska  tribes  and 
evaluated  the  rule  for  possible  effects  on 
tribes  or  trust  resources,  and  have 
determined  that  there  are  no  significant 
effects.  The  rule  will  legally  recognize 
the  subsistence  harvest  of  migratory 
birds  and  their  eggs  for  tribal  members, 
as  well  as  for  other  indigenous 
inhabitants. 

Endangered  Species  Act  Consideration 

Section  7  of  the  Endangered  Species 
Act,  as  amended  (16  U.S.C.  1531-1543; 
87  Stat.  884),  provides  that,  “The 
Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  the  Act”  and  shall  “insure  that  any 
action  authorized,  funded,  or  carried  out 
*  *  *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  [critical]  habitat.  *  *  *” 
Consequently,  we  consulted  with  the 
Fairbanks  Fish  and  Wildlife  Field  Office 
of  the  Service  to  ensure  that  actions 
resulting  from  these  regulations  would 
not  likely  jeopardize  the  continued 
existence  of  spectacled  or  Steller’s 
eiders  or  result  in  the  destruction  or 
adverse  modification  of  their  critical 
habitat.  Findings  from  this  consultation 
are  included  in  the  Biological  Opinion 


on  the  Effects  of  the  Proposed  2008 
Spring  and  Summer  Subsistence 
Harvest  of  Birds  on  the  Threatened 
Steller’s  and  Spectacled  Eiders  (dated 
February  28,  2008).  The  consultation 
concluded  that  the  2008  regulations  are 
not  likely  to  jeopardize  the  continued 
existence  of  either  the  Steller’s  or 
spectacled  eider.  Additionally,  any 
modifications  resulting  from  this 
consultation  to  regulatory  measures 
previously  proposed  are  reflected  in  this 
final  rule. 

National  Environmental  Policy  Act 
Consideration 

The  annual  regulations  and  options 
were  considered  in  the  Environmental 
Assessment,  “Managing  Migratory  Bird 
Subsistence  Hunting  in  Alaska:  Hunting 
Regulations  for  the  2008  Spring/ 
Summer  Harvest,”  issued  August  15, 
2007.  Copies  are  available  from  the 
address  indicated  under  the  caption 
ADDRESSES. 

Energy  Supply,  Distribution,  or  Use 
(Executive  Order  1321 1 ) 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  Because 
this  rule  would  allow  only  for 
traditional  subsistence  harvest  and 
would  improve  conservation  of 
migratory  birds  by  allowing  effective 
regulation  of  this  harvest,  it  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866.  Consequently,  it 
is  not  expected  to  significantly  affect 
energy  supplies,  distribution,  and  use. 
Therefore,  this  action  is  not  a  significant 
energy  action  under  Executive  Order 
13211  and  no  Statement  of  Energy 
.Effects  is  required. 

List  of  Subjects  in  50  CFR  Part  92 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements, 
Subsistence,  Treaties,  Wildlife. 

■  For  the  reasons  set  out  in  the 
preamble,  we  hereby  amend  title  50, 
chapter  I,  subchapter  G,  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  92— MIGRATORY  BIRD 
SUBSISTENCE  HARVEST  IN  ALASKA 

■  1.  The  authority  citation  for  part  92 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  703-712. 

Subpart  C — General  Regulations 
Governing  Subsistence  Harvest 

■  2.  In  subpart  C,  add  §  92.22  to  read  as 
follows: 
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§92.22  Subsistence  migratory  bird 
species. 

You  may  harvest  birds  or  gather  eggs 
from  the  following  species,  listed  in 
taxonomic  order,  within  all  included 
areas  except  Southeast  Alaska,  which  is 
restricted  to  Glaucous-winged  gull  egg 
harvesting  only.  When  birds  are  listed  at 
the  species  level,  all  subspecies  existing 
in  Alaska  are  also  open  to  harvest.  All 
bird  species  not  listed  are  closed  to 
harvesting  and  egg  gathering. 

(а)  Family  Anatidae. 

(1)  Greater  White-fronted  Goose 
(Anser  albifrons). 

(2)  Snow  Goose  ( Chen  caerulescens). 

(3)  Lesser  Canada  Goose  (Branta 
canadensis  parvipes). 

(4)  Taverner’s  Canada  Goose  ( Branta 
canadensis  taverneri). 

(5)  Aleutian  Canada  Goose  (Branta 
canadensis  leucopareia) — except  in  the 
Semidi  Islands. 

(б)  Cackling  Canada  Goose  ( Branta 
canadensis  minima ) — except  no  egg 
gathering  is  permitted. 

(7)  Black  Brant  ( Branta  bernicla 
nigricans) — except  no  egg  gathering  is 
permitted  in  the  Yukon/Kuskokwim 
Delta  and  the  North  Slope  regions. 

(8)  Tundra  Swan  (Cygnus 
columbianus) — except  in  Units  9(D)  and 
10. 

(9)  Gadwall  (Anas  strepera). 

(10)  Eurasian  Wigeon  (Anas 
penelope). 

(11)  American  Wigeon  (Anas 
americana). 

(12)  Mallard  (Anas  platyrhynchos). 

(13)  Blue-winged  Teal  (Anas  discors). 

(14)  Northern  Shoveler  (Anas 
clypeata ). 

(15)  Northern  Pintail  (Anas  acuta). 

(16)  Green-winged  Teal  (Anas  crecca). 

(17)  Canvasback  (Aythya  valisineria). 

(18)  Redhead  (Aythya  americana). 

(19)  Ring-necked  Duck  (Arthya 
collaris). 

(20)  Greater  Scaup  (Aythya  marila). 

(21)  Lesser  Scaup  (Aythya  affinis). 

(22)  King  Eider  (Somateria 
spectabilis). 

(23)  Common  Eider  (Somateria 
mollissima). 

(24)  Harlequin  Duck  (Histrionicus 
histrionicus). 

(25)  Surf  Scoter  (Melanitta 
perspicillata). 

(26)  White-winged  Scoter  (Melanitta 
fusca). 

(27)  Black  Scoter  (Melanitta  nigra). 

(28)  Long-tailed  Duck  (Clangula 
hyemalis). 

(29)  Bufflehead  (Bucephala  albeola). 

(30)  Common  Goldeneye  (Bucephala 
clangula). 

(31)  Barrow’s  Goldeneye  (Bucephala 
islandica). 

(32)  Hooded  Merganser  (Lophodytes 
eucullatus). 


(33)  Common  Merganser  (Mergus 
merganser). 

(34)  Red-breasted  Merganser  (Mergus 
serrator). 

(b)  Family  Gaviidae. 

(1)  Red-throated  Loon  (Gavia  stellata). 

(2)  Arctic  Loon  (Gavia  arctica). 

(3)  Pacific  Loon  (Gavia  pacifica). 

(4)  Common  Loon  (Gavia  immer). 

(5)  Yellow-billed  Loon  (Gavia 
adamsii) — In  the  North  Slope  Region 
only,  a  total  of  up  to  20  yellow-billed 
loons  inadvertently  caught  in  fishing 
nets  may  be  kept  for  subsistence 
purposes. 

(c)  Family  Podicipedidae. 

(1)  Horned  Grebe  (Podiceps  auritus). 

(2)  Red-necked  Grebe  (Podiceps 
grisegena). 

(d)  Family  Procellariidae. 

(1)  Northern  Fulmar  (Fulmarus 
glacial  is). 

(2)  [Reserved]. 

(e)  Family  Phalacrocoracidae. 

(1)  Double-crested  Cormorant 
(Phalacrocorax  auritus). 

(2)  Pelagic  Cormorant  (Phalacrocorax 
pelagicus). 

(f)  Family  Gruidae. 

(1)  Sandhill  Crane  (Grus  canadensis). 

(2)  [Reserved]. 

(g)  Family  Charadriidae. 

(1)  Black-bellied  Plover  (Pluvialis 
squatarola). 

(2)  Common  Ringed  Plover 
(Charadrius  hiaticula). 

(h)  Family  Haematopodidae. 

(1)  Black  Oystercatcher  (Haematopus 
bachmani). 

(2)  [Reserved]. 

(i)  Family  Scolopacidae. 

(1)  Greater  Yellowlegs  (Tringa 
melanoleuca). 

(2)  Lesser  Yellowlegs  (Tringa 
flavipes). 

(3)  Spotted  Sandpiper  (Actitis 
macularia). 

(4)  Bar-tailed  Godwit  (Limosa 
lapponica). 

(5)  Ruddy  Turnstone  (Arenaria 
interpres). 

(6)  Semipalmated  Sandpiper  (Calidris 
pusilla). 

(7)  Western  Sandpiper  (Calidris 
mauri). 

(8)  Least  Sandpiper  (Calidris 
minutilla). 

(9)  Baird’s  Sandpiper  (Calidris 
bairdii). 

(10)  Sharp-tailed  Sandpiper  (Calidris 
acuminata). 

(11)  Dunlin  (Calidris  alpina). 

(12)  Long-billed  Dowitcher 
(Limnodromus  scolopaceus). 

(13)  Common  Snipe  (Gallinago 
gallinago). 

(14)  Red-necked  phalarope 
(Phalaropus  lobatus). 

(15)  Red  phalarope  (Phalaropus 
fulicaria). 


(j)  Family  Laridae. 

(1)  Pomarine  Jaeger  (Stercorarius 
pomarinus). 

(2)  Parasitic  Jaeger  (Stercorarius 
parasiticus). 

(3)  Long-tailed  Jaeger  (Stercorarius 
longicaudus). 

(4)  Bonaparte’s  Gull  (Larus 
Philadelphia). 

(5)  Mew  Gull  (Larus  canus). 

(6)  Herring  Gull  (Larus  argentatus ). 

(7)  Slaty-backed  Gull  (Larus 
schistisagus). 

(8)  Glaucous-winged  Gull  (Larus 
glaucescens). 

(9)  Glaucous  Gull  (Larus 
hyperboreus). 

(10)  Sabine’s  Gull  ( Xema  sabini). 

(11)  Black-legged  Kittiwake  (Bissa 
tridactyla). 

(12)  Red-legged  Kittiwake  (Rissa 
brevirostris). 

(13)  Ivory  Gull  (Pagophila  eburnea). 

(14)  Arctic  Tern  (Sterna  paradisaea). 

(15)  Aleutian  Tern  (Sterna  aleutica). 

(k)  Family  Alcidae. 

(l)  Common  Murre  (Uria  aalge). 

(2)  Thick-billed  Murre  (Uria  lomvia). 

(3)  Black  Guillemot  (Cepphus  grylle). 

(4)  Pigeon  Guillemot  (Cepphus 
columba). 

(5)  Cassin’s  Auklet  (Ptychoramphus 
aleuticus). 

(6)  Parakeet  Auklet  (Aethia 
psittacula). 

(7)  Least  Auklet  (Aethia  pusilla). 

(8)  Whiskered  Auklet  (Aethia 
pygmaea). 

(9)  Crested  Auklet  (Aethia  cristatella). 

(10)  Rhinoceros  Auklet  (Cerorhinca 
monocerata). 

(11)  Horned  Puffin  (Fratercula 
corniculata). 

(12)  Tufted  Puffin  (Fratercula 
cirrhata). 

(1)  Family  Sirigidae. 

(1)  Great  Horned  Owl  (Bubo 
virginianus). 

(2)  Snowy  Owl  (Nyctea  scandiaca). 

Subpart  D— Annual  Regulations 
Governing  Subsistence  Harvest 

■  3.  In  subpart  D,  add  §  92.31  to  read  as 
follows: 

§92.31  Region-specific  regulations. 

The  2008  season  dates  for  the  eligible 
subsistence  harvest  areas  are  as  follows: 

(a)  Aleutian/Pribilof  Islands  Region. 

(1)  Northern  Unit  (Pribilof  Islands): 

(1)  Season:  April  2-June  30. 

(ii)  Closure:  July  1-August  31. 

(2)  Central  Unit  (Aleut  Region’s 
eastern  boundary  on  the  Alaska 
Peninsula  westward  to  and  including 
Unalaska  Island): 

(i)  Season:  April  2-June  15  and  July 
16-August  31. 
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(ii)  Closure:  June  16-July  15. 

(iii)  Special  Black  Brant  Season 
Closure:  August  16-August  31,  only  in 
Izembek  and  Moffet  lagoons. 

(iv)  Special  Tundra  Swan  Closure:  All 
hunting  and  egg  gathering  closed  in 
units  9(D)  and  10. 

(3)  Western  Unit  (Umnak  Island  west 
to  and  including  Attu  Island): 

(i)  Season:  April  2-July  15  and  August 
16-August  31. 

(ii)  Closure:  July  16-August  15. 

(b)  Yukon/Kuskokwim  Delta  Region. 

(1)  Season:  April  2-August  31. 

(2)  Closure:  30-day  closure  dates  to  be 
announced  by  the  Service’s  Alaska 
Regional  Director  or  his  designee,  after 
consultation  with  local  subsistence 
users,  field  biologists,  and  the 
Association  of  Village  Council 
President’s  Waterfowl  Conservation 
Committee.  This  30-day  period  will 
occur  between  June  1  and  August  15  of 
each  year.  A  press  release  announcing 
the  actual  closure  dates  will  be 
forwarded  to  regional  newspapers  and 
radio  and  television  stations  and  posted 
in  village  post  offices  and  stores. 

(3)  Special  Black  Brant  and  Cackling 
Goose  Season  Hunting  Closure:  From 
the  period  when  egg  laying  begins  until 
young  birds  are  fledged.  Closure  dates  to 
be  announced  by  the  Service’s  Alaska 
Regional  Director  or  his  designee,  after 
consultation  with  field  biologists  and 
the  Association  of  Village  Council 
President’s  Waterfowl  Conservation 
Committee.  A  press  release  announcing 
the  actual  closure  dates  will  be 
forwarded  to  regional  newspapers  and 
radio  and  television  stations  and  posted 
in  village  post  offices  and  stores. 

(c)  Bristol  Bay  Region. 

•  (1)  Season:  April  2-June  14  and  July 
16-August  31  (general  season);  April  2- 
July  15  for  seabird  egg  gathering  only. 

(2)  Closure:  June  15-July  15  (general 
season);  July  16-August  31  (seabird  egg 
gathering). 

(d)  Bering  Strait/Norton  Sound 
Region. 

(1)  Stebbins/St.  Michael  Area  (Point 
Romanof  to  Canal  Point): 

(1)  Season:  April  15-June  14  and  July 
16-August  31. 

(ii)  Closure:  June  15-July  15. 

(2)  Remainder  of  the  region: 

(i)  Season:  April  2-June  14  and  July 
16-August  31  for  waterfowl;  April  2- 
July  19  and  August  21-August  31  for  all 
other  birds. 

(ii)  Closure:  June  15-July  15  for 
waterfowl;  July  20-August  20  for  all 
other  birds. 

(e)  Kodiak  Archipelago  Region,  except 
for  the  Kodiak  Island  roaded  area,  is 
closed  to  the  harvesting  of  migratory 
birds  and  their  eggs.  The  closed  area 
consists  of  all  lands  and  waters 


(including  exposed  tidelands)  east  of  a 
line  extending  from  Crag  Point  in  the 
north  to  the  west  end  of  Saltery  Cove  in  . 
the  south  and  all  lands  and  water  south 
of  a  line  extending  from  Termination 
Point  along  the  north  side  of  Cascade 
Lake  extending  to  Anton  Larson  Bay. 
Waters  adjacent  to  the  closed  area  are 
closed  to  harvest  within  500  feet  from 
the  water’s  edge.  The  offshore  islands 
are  open  to  harvest. 

(1)  Season:  April  2-June  30  and  July 
31-August  31  for  seabirds;  April  2-June 
20  and  July  22-August  31  for  all  other 
birds. 

(2)  Closure:  July  1-July  30  for 
seabirds;  June  21-July  21  for  all  other 
birds. 

(f)  Northwest  Arctic  Region. 

(1)  Season:  April  2-June  9  and  August 
15-August  31  (hunting  in  general); 
waterfowl  egg  gathering  May  20-June  9 
only;  seabird  egg  gathering  May  20-July 
12  only;  hunting  molting/non-nesting 
waterfowl  July  1-July  31  only. 

(2)  Closure:  June  10-August  14, 
except  for  the  taking  of  seabird  eggs  and 
molting/non-nesting  waterfowl  as 
provided  in  paragraph  (f)(1)  of  this 
section. 

(g)  North  Slope  Region. 

(1)  Southern  Unit  (Southwestern 
North  Slope  regional  boundary  east  to 
Peard  Bay,  everything  west  of  the 
longitude  line  158°30'  W  and  south  of 
the  latitude  line  70°45'  N  to  the  west 
bank  of  the  Ikpikpuk  River,  and 
everything  south  of  the  latitude  line 
69°45'  N  between  the  west  bank  of  the 
Ikpikpuk  River  to  the  east  bank  of 
Sagavinirktok  River): 

(1)  Season:  April  2-June  29  and  July 
30-August  31  for  seabirds;  April  2-June 
19  and  July  20-August  31  for  all  other 
birds. 

(ii)  Closure:  June  30-July  29  for 
seabirds;  June  20-July  19  for  all  other 
birds. 

(iii)  Special  Black  Brant  Hunting 
Opening:  From  June  20-July  5.  The 
open  area  would  consist  of  the 
coastline,  from  mean  high  water  line 
outward  to  include  open  water,  from 
Nokotlek  Point  east  to  longitude  line 
158°30'  W.  This  includes  Peard  Bay, 
Kugrua  Bay,  and  Wainwright  Inlet,  but 
not  the  Kuk  and  Kugrua  river  drainages. 

(2)  Northern  Unit  (At  Peard  Bay, 
everything  east  of  the  longitude  line 
158°30'  W  and  north  of  the  latitude  line 
70°45'  N  to  west  bank  of  the  Ikpikpuk 
River,  and  everything  north  of  the 
latitude  line  69°45'  N  between  the  west 
bank  of  the  Ikpikpuk  River  to  the  east 
bank  of  Sagavinirktok  River): 

(i)  Season:  April  6-June  6  and  July  7- 
August  31  for  king  and  common  eiders; 
April  2-June  15  and  July  16-August  31 
for  all  other  birds. 


(ii)  Closure:  June  7-July  6  for  king  and 
common  eiders;  June  16-July  15  for  all 
other  birds. 

(3)  Eastern  Unit  (East  of  eastern  bank 
of  the  Sagavanirktok  River): 

(i)  Season:  April  2-June  19  and  July 
20-August  31. 

(ii)  Closure:  June  20-July  19. 

(4)  All  Units:  Yellow-billed  loons. 
Annually,  up  to  20  yellow-billed  loons 
total  for  the  region  may  be  caught 
inadvertently  in  subsistence  fishing  nets 
in  the  North  Slope  Region  and  kept  for 
subsistence  use.  Individuals  must  report 
each  yellow-billed  loon  inadvertently 
caught  while  subsistence  gill  net  fishing 
to  the  North  Slope  Borough  Department 
of  Wildlife  Management  by  the  end  of 
the  season. 

(h)  Interior  Region. 

(1)  Season:  April  2-June  14  and  July 
16-August  31;  egg  gathering  May  1-June 
14  only. 

(2)  Closure:  June  15-July  15. 

(i)  Upper  Copper  River  Region 
(Harvest  Area:  State  of  Alaska  Game 
Management  Units  11  and  13)  (Eligible 
communities:  Gulkana,  Chitina,  Tazlina, 
Copper  Center,  Gakona,  Mentasta  Lake, 
Chistochina  and  Cantwell). 

(1)  Season:  April  15-May  26  and  June 
27-August  31. 

(2)  Closure:  May  27-June  26. 

(3)  The  Copper  River  Basin 
communities  listed  above  also 
documented  traditional  use  harvesting 
birds  in  Unit  12,  making  them  eligible 
to  hunt  in  this  unit  using  the  seasons 
specified  in  paragraph  (h)  of  this 
section. 

(j)  Gulf  of  Alaska  Region. 

(1)  Prince  William  Sound  Area 
(Harvest  area:  Unit  6  [D]),  (Eligible 
Chugach  communities:  Chenega  Bay, 
Tatitlek). 

(1)  Season:  April  2-May  31  and  July 
1-August  31. 

(ii)  Closure:  June  1—30. 

(2)  Kachemak  Bay  Area  (Harvest  area: 
Unit  15[C]  South  of  a  line  connecting 
the  tip  of  Homer  Spit  to  the  mouth  of 
Fox  River)  (Eligible  Chugach 
Communities:  Port  Graham,  Nanwalek). 

(i)  Season:  April  2-May  31  and  July 
1-August  31. 

(ii)  Closure:  June  1-30. 

(k)  Cook  Inlet  (Harvest  area:  portions 
of  Unit  16[B]  as  specified  below) 
(Eligible  communities:  Tyonek  only). 

(l)  Season:  April  2-May  31 — That 
portion  of  Unit  16(B)  south  of  the 
Skwentna  River  and  west  of  the  Yentna 
River,  and  August  1-31 — That  portion 
of  Unit  16(B)  south  of  the  Beluga  River, 
Beluga  Lake,  and  the  Triumvirate 
Glacier. 

(2)  Closure:  June  1-July  31. 

(1)  Southeast  Alaska. 

(1)  Community  of  Hoonah  (Harvest 
area:  National  Forest  lands  in  Icy  Strait 
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and  Cross  Sound,  including  Middle  Pass 
Rock  near  the  Inian  Islands,  Table  Rock 
in  Cross  Sound,  and  other  traditional 
locations  on  the  coast  of  Yakobi  Island. 
The  land  and  waters  of  Glacier  Bay 
National  Park  remain  closed  to  all 
subsistence  harvesting  [50  CFR  Part 
100.3]. 

(i)  Season:  Glaucous-winged  gull  egg 
gathering  only:  May  15-June  30. 

(ii)  Closure:  July  1-August  31. 


(2)  Communities  of  Craig  and 
Hydaburg  (Harvest  area:  Small  islands 
and  adjacent  shoreline  of  western  Prince 
of  Wales  Island  from  Point  Baker  to 
Cape  Chacon,  but  also  including 
Coronation  and  Warren  islands). 

(i)  Season:  Glaucous-winged  gull  egg 
gathering  only:  May  15-June  30. 

(ii)  Closure:  July  1-August  31. 

(3)  Community  of  Yakutat  (Harvest 
area:  Icy  Bay  [Icy  Cape  to  Pt.  Rioul,  and 
coastal  lands  and  islands  bordering  the 


Gulf  of  Alaska  from  Pt.  Manby  southeast 
to  Dry  Bay). 

(i)  Season:  Glaucous-winged  gull  egg 
gathering  only:  May  15-June  30. 

(ii)  Closure:  July  1-August  31. 

Dated:  February  22,  2008. 

Lyle  Laverty, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  E8-5181  Filed  3-13-08;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  205 

[Docket  Number  AMS-TM-07-0136;  TM-07- 
14] 

RIN  0581-AC77 

National  Organic  Program,  Sunset 
Review  (2011) 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Advance  notice  of  proposed 
rulemaking  with  request  for  comments. 

SUMMARY:  Sunset  of  the  exempted  or 
prohibited  use  of  substances  under  the 
National  Organic  Program  (NOP)  is 
required  by  the  Organic  Foods 
Production  Act  of  1990  (OFPA).  This 
ANPR  announces  the  sunset  of  12 
exempted  substances  added  to  the 
National  List  on  September  12,  2006. 
This  ANPR  establishes  September  12, 
2011,  as  the  date  by  which  the  sunset 
review  and  renewal  process  must  be 
concluded.  This  advance  notice  of 
proposed  rulemaking  (ANPR)  also 
begins  the  public  comment  process  on 
whether  the  identified  existing 
exemptions  should  be  continued. 
Finally,  this  ANPR  discusses  how  the 
NOP  will  manage  the  sunset  review  and 
renewal  process. 

DATES:  Comments  must  be  submitted  on 
or  before  May  1 3,  2008. 

ADDRESSES:  Interested  persons  may 
submit  written  comments  on  this  ANPR 
using  the  following  addresses: 

•  Mail:  Robert  Pooler,  Agricultural 
Marketing  Specialist,  National  Organic 
Program,  USDA-AMS-TMP-NOP,  1400 
Independence  Ave.,  SW.,  Room  4008- 
So.,  Ag  Stop  0268,  Washington,  DC 
20250. 

•  Internet:  www.regulations.gov. 
Written  comments  responding  to  this 

ANPR  should  be  identified  with  the 
docket  number  AMS-TM-07-0136.  You 
should  clearly  indicate  your  position  on 
continuing  the  allowance  of  the 
substances  identified  in  this  ANPR  and 


the  reasons  for  your  position.  You 
should  include  relevant  information  and 
data  to  support  your  position  (e.g., 
scientific,  environmental, 
manufacturing,  industry  impact 
information,  etc.).  You  should  also 
supply  information  on  alternative 
substances  or  alternative  management 
practices,  where  applicable,  that 
support  a  change  from  the  current 
exemption  of  the  substance.  Only  the 
supporting  material  relevant  to  your 
position  will  be  considered. 

It  is  our  intention  to  have  all 
comments  concerning  this  ANPR, 
including  names  and  addresses  when 
provided,  whether  submitted  by  mail  or 
internet  available  for  viewing  on  the 
Regulations.gov  ( www.regulations.gov ) 
internet  site.  Comments  submitted  in 
response  to  this  ANPR  will  also  be 
available  for  viewing  in  person  at 
USDA-AMS,  Transportation  and 
Marketing  Programs,  National  Organic 
Program,  Room  4008 — South  Building, 
1400  Independence  Ave.,  SW., 
Washington,  DC,  from  9  a.m.  to  12  noon 
and  from  1  p.m.  to  4  p.m.,  Monday 
through  Friday,  (except  official  Federal 
holidays).  Persons  wanting  to  visit  the 
USDA  South  Building  to  view 
comments  received  in  response  to  this 
ANPR  are  requested  to  make  an 
appointment  in  advance  by  calling  (202) 
720-3252. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Pooler,  Agricultural  Marketing 
Specialist,  National  Organic  Program, 
USDA/AMS/TM/NOP,  Room  4008-So„ 
Ag  Stop  0268,  1400  Independence  Ave., 
SW.,  Washington,  DC  20250.  Phone: 
(202)  720-3252.  Telephone:  (202)  720- 
3252.  E-mail:  Robert.pooler@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  OFPA,  7  U.S.C.  6501  et  seq., 
authorizes  the  establishment  of  the 
National  List  of  exempted  and 
prohibited  substances.  The  National  List 
identifies  synthetic  substances 
(synthetics)  that  are  exempted  (allowed) 
and  nonsynthetic  substances 
(nonsynthetics)  that  are  prohibited  in 
organic  crop  and  livestock  production. 
The  National  List  also  identifies 
nonsynthetics  and  synthetics  that  are 
exempted  for  use  in  organic  handling. 

The  exemptions  and  prohibitions 
granted  under  the  OFPA  are  required  to 
be  reviewed  every  5  years  by  the 
National  Organic  Standards  Board 


(NOSB).  The  Secretary  of  Agriculture 
has  authority  under  the  OFPA  to  renew 
such  exemptions  and  prohibitions.  If 
they  are  not  reviewed  by  the  NOSB  and 
renewed  by  the  Secretary  within  5  years 
of  their  inclusion  on  the  National  List, 
their  authorized  use  or  prohibition 
expires.  This  means  that  synthetic 
substances  Hydrogen  chloride  (CAS 
#7647-01-0)  and  Ferric  phosphate  (CAS 
#10045-86-0),  currently  allowed  for  use 
in  organic  crop  production,  will  no 
longer  be  allowed  for  use  after 
September  12,  2011.  This  also  means 
that  Egg  white  lysozyme  (CAS  #9001- 
63-2),  L-Malic  acid  (CAS  #97-67-6), 
Microorganisms,  Activated  charcoal 
(CAS  #s7440— 44— 0;  64365-11-3), 
Cyclohexylamine  (CAS  #108-91-8), 
Diethylaminoethanol  (CAS  #100-37-8), 
Octadecylamine  (CAS  #124-30-1), 
Peracetic  acid/Peroxyacetic  acid  (CAS 
#79-21-0),  Sodium  acid  pyrophosphate 
(CAS  #7758-16-9),  and  Tetrasodium 
pyrophosphate  (CAS  #7722-88-5), 
currently  allowed  for  use  in  organic 
handling,  will  no  longer  be  allowed  for 
use  after  September  12,  2011. 

Expiration  of  the  exempted  or 
prohibited  use  of  substances  is  provided 
for  under  the  OFPA’s  sunset  provision. 
This  ANPR  announces  the  sunset  of  12 
exempted  substances  added  to  the 
National  List  on  September  12,  2006. 
This  ANPR  establishes  September  12, 
2011,  as  the  date  by  which  the  sunset 
review  and  renewal  process  must  be 
concluded.  Substances  not  renewed  will 
be  removed  from  the  National  List.  This 
ANPR  also  begins  the  public  comment 
process  on  whether  the  existing  specific 
exemptions  on  the  National  List  should 
be  continued.  This  ANPR  discusses  how 
the  NOP  will  manage  the  sunset  review 
and  renewal  process. 

Because  these  substances  may  be 
critical  to  the  production  and  handling 
of  a  wide  array  of  raw  and  processed 
organic  agricultural  products,  their 
expiration  could  cause  disruption  of 
well-established  and  accepted  organic 
production,  handling,  and  processing 
systems.  Therefore,  the  NOP  is  initiating 
the  sunset  review  and  renewal  process 
now,  in  order  to  provide  ample 
opportunity  for  you  to  make  your  views 
known. 

Glycerine  oleate  (Glycerol 
monooleate)  (CAS  #37220-82-9)  was 
also  added  to  the  National  List  on 
September  12,  2006,  but  for  use  only 
until  December  31,  2006.  Because 
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authorized  use  of  this  substance  expired 
on  December  31,  2006,  it  is  not  included 
in  this  sunset  review. 

The  Sunset  Process 

As  the  first  step  in  this  process,  we 
invite  public  comment  on  the  specific 
exemptions  currently  on  the  National 
List  that  are  described  in  this  document. 
All  substances  currently  on  the  National 
List  have  been  previously  evaluated  and 
determined  by  the  NOSB  for 
consistency  with  OFPA  and  its 
implementing  regulations.  According  to 
§  6517(e)  of  the  OFPA,  these  substances 
must  be  reviewed  by  the  NOSB  and 
renewed  by  the  Secretary  for  their  use 
to  continue  after  5  years  of  their 
addition  to  the  National  List  which  will 
be  September  12,  2011.  Public 
comments  submitted  will  be  considered 
in  the  review  and  renewal  process. 

The  NOP  will  forward  comments 
received  under  this  ANPR  to  the  NOSB 
for  review.  The  NOSB  will  review  the 
exemptions  of  the  substances  designated 
to  sunset,  including  the  public 
comments  received  during  this  review. 
The  NOSB  will  review  each  of  the 
substances  listed  in  this  ANPR  and  may 
determine  that  certain  substances 
warrant  a  more  in-depth  review  and 
require  additional  information  or 
research  that  considers  new  scientific 
data  and  technological  and  market 
advances. 

Following  the  NOSB’s  review,  the 
NOSB  will  make  a  recommendation  to 
the  Secretary  about  the  continuation  of 
specific  exemptions  for  the  substances 
listed  in  this  ANPR.  After  the  Secretary 
receives  the  NOSB’s  recommendations, 
the  NOP  will  publish  a  proposed  rule 
enacting  the  NOSB  recommendations. 
This  proposed  rule  will  provide  an 
additional  opportunity  for  you  to 
express  your  views.  Comments  received 
on  the  proposed  rule  will  be  used  to 
develop  a  final  rule.  Because  the  sunset 
review  and  renewal  process  involves 


rulemaking,  the  NOP  believes  it  is 
appropriate  to  initiate  the  process  now. 

Guidance  on  Submitting  Your 
Comments 

Comments  That  Support  Existing 
Exemptions 

If  you  provide  comments  that  support 
the  renewal  of  any  or  all  existing 
exemptions  included  within  this  ANPR, 
you  should  clearly  indicate  this  and 
provide  your  reasons  and  any  relevant 
documentation  that  supports  your 
position. 

Comments  That  Do  Not  Support 
Continuing  an  Existing  Exemption 

If  you  provide  comments  that  do  not 
support  continuing  an  existing 
exemption,  you  should  provide  reasons 
why  the  use  of  the  substance  should  no 
longer  be  allowed  in  organic  agricultural 
production  and  handling.  The  current 
exemptions  were  originally 
recommended  by  the  NOSB  based  on 
evidence  available  to  the  NOSB  at  the 
time  of  review  which  demonstrated  that 
the  substances  were  found  to  be:  (1)  Not 
harmful  to  human  health  or  the 
environment,  (2)  necessary  because  of 
the  unavailability  of  wholly 
nonsynthetic  alternatives,  and  (3) 
consistent  and  compatible  with  organic 
practices.  Therefore,  comments  against 
the  continued  exemption  of  a  substance 
should  demonstrate  how  the  current 
substance  is:  (1)  Harmful  to  human 
health  or  the  environment,  (2)  not 
necessary  to  the  production  of  the 
agricultural  products  because  of  the 
availability  of  wholly  nonsynthetic 
substitute  products,  or  (3)  inconsistent 
with  organic  farming  and  handling. 

An  Appendix  to  this  ANPR  contains 
worksheets  to  assist  you  in  gathering 
relevant  information  concerning  these 
issues.  These  worksheets  are  not 
required  to  submit  a  comment.  These 
worksheets  are  used  by  the  NOSB  to 
develop  their  recommendations  to  the 


Secretary  to  include  an  exempted 
substance  on  the  National  List.  You  do 
not  have  to  answer  the  questions  on  the 
worksheets;  they  are  intended  only  to 
help  you  provide  substantive  comments 
to  the  NOSB  when  you  provide 
comments  on  the  specific  substance. 

In  addition,  comments  that  do  not 
support  the  continued  use  of  a 
substance(s)  listed  within  this  ANPR 
should  also  provide  evidence 
concerning  viable  alternatives  for  the 
substance  you  believe  should  be 
discontinued.  Viable  alternatives 
include,  but  are  not  limited  to: 
alternative  management  practices  that 
would  eliminate  the  need  for  the 
specific  substance;  other  currently 
exempted  substances  that  are  on  the 
National  List  which  could  eliminate  the 
need  for  this  specific  substance;  and 
other  organic  or  nonorganic  agricultural 
substances.  Such  evidence  also  should 
adequately  demonstrate  that  the 
alternative  has  a  function  and  effect  that 
equals  or  surpasses  the  specific 
exempted  substance  that  you  do  not 
want  to  be  continued.  Assertions  about 
an  alternative  substance  except  for  those 
alternatives  that  already  appear  on  the 
National  List  should,  if  possible  include 
the  name  and  address  of  the 
manufacturer  of  the  alternative.  Further, 
your  comments  should  include  a  copy 
or  the  specific  source  of  any  supportive 
literature,  which  could  include  product 
or  practice  descriptions;  performance 
and  test  data;  reference  standards;  name 
and  address  of  producers  who  have 
used  the  alternative  under  similar 
conditions  and  the  date  of  use;  and  an 
itemized  comparison  of  the  function 
and  effect  of  the  proposed  alternative(s) 
with  substance  under  review.  The  chart 
below  can  help  you  describe 
recommended  alternatives  for  different 
types  of  organic  operations  in  place  of 
a  current  exempted  substance  that  you 
do  not  want  to  be  continued. 


— 

If  the  currently  listed  substance  is 
used  in.  .  . 

And  is  a  (an).  .  . 

Then  the  recommended  alternative 
should  be  a  (an).  .  . 

Crop  or  Livestock  Production . 

Synthetic  substance  . 

— Another  currently  listed  synthetic  substance; 

— Nonsynthetic  substance;  or 

— Management  practice. 

Crop  or  Livestock  Production . 

Synthetic  inert  substance  (pes- 

— Another  currently  listed  synthetic  substance  or 

ticidal). 

— Nonsynthetic  substance. 

Handling  . 

Synthetic  substance  . 

— Another  currently  listed  synthetic  substance; 

— Nonsynthetic  (non-ag)  substance;  or 
—Management  practice. 

Handling  . 

Nonsynthetic  (non-ag)  substance  .. 

— Agricultural  substance;  or 
— Management  practice. 

Handling  . 

Nonorganic  agricultural  product  .... 

— Organic  agricultural  product. 

The  NOP  understands  that  supportive  synthetic  alternatives  not  currently  on  available  to  organic  producers  and 

technical  or  scientific  information  for  the  National  List  may  not  be  easily  handlers.  Such  information  may, 
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however,  be  available  from  the  research 
community  including  universities,  or 
other  sources,  including  international 
organic  programs. 

Request  for  Comments 

The  NOP  requests  that  you  comment 
whether  the  NOSB  should  continue  to 
recommend  the  following  exemptions 
on  the  National  List  of  Allowed  and 
Prohibited  Substances  for  organic 
agricultural  production  and  handling: 

Section  205.601  Synthetic  Substances 
Allowed  for  Use  In  Organic  Crop  Production 
(h)  As  slug  or  snail  bait.  Ferric  phosphate 
(CAS  #10045-86-0). 

(n)  Seed  preparations.  Hydrogen  chloride 
(CAS  #7647-01-0)-for  delinting  cotton  seed 
for  planting. 

Section  205.605  Nonagricultural 
(Nonorganic)  Substances  Allowed  as 
Ingredients  In  or  on  Processed  Products 
Labeled  As  “Organic”  or  “ Made  With 
Organic  (Specified  Ingredients  or  Food 
Groups(S))" 

(a)  Nonsynthetics  allowed: 


Egg  white  lysozyme  (CAS  #9001-63-2). 

L-Malic  acid  (CAS  #97-67-6). 

Microorganisms — any  food  grade  bacteria, 
fungi,  and  other  microorganism. 

(b)  Synthetics  allowed: 

Activated  charcoal  (CAS  #s  7440-44-0: 
64365-11-3) — only  from  vegetative  sources; 
for  use  only  as  a  filtering  aid. 

Cyclohexylamine  (CAS  #108-91-8) — for 
use  only  as  a  boiler  water  additive  for 
packaging  sterilization. 

Diethylaminoethanol  (CAS  #100-37-8) — 
for  use  only  as  a  boiler  water  additive  for 
packaging  sterilization. 

Octadecylamine  (CAS  #124-30-1) — for  use 
only  as  a  boiler  water  additive  for  packaging 
sterilization. 

Peracetic  acid/Peroxyacetic  acid  (CAS  #79- 
21-0) — for  use  in  wash  and/or  rinse  water 
according  to  FDA  limitations.  For  use  as  a 
sanitizer  on  food  contact  surfaces. 

Sodium  acid  pyrophosphate  (CAS  #7758- 
16-9) — for  use  only  as  a  leavening  agent. 

Tetrasodium  pyrophosphate  (CAS  #7722- 
88-5) — for  use  only  in  meat  analog  products. 

All  comments  will  be  considered  in  the 
development  of  the  NOSB’s 
recommendations  to  the  Secretary. 


Authority:  7  U.S.C.  6501  et  seq.  and  7  CFR 
part  205. 

Dated:  March  10,  2008. 

Lloyd  C.  Day, 

Administrator,  Agricultural  Marketing 
Service. 

Appendix 

This  Appendix  contains  worksheets 
to  assist  you  in  gathering  relevant 
information  concerning  the 
compatibility  of  substances  with 
evaluation  criteria  of  the  OFPA.  These 
worksheets  are  not  required  to  submit  a 
comment.  These  worksheets  are  used  by 
the  NOSB  to  develop  their 
recommendations  to  the  Secretary  to 
include  an  exempted  or  prohibited 
substance  on  the  National  List.  You  do 
not  have  to  answer  the  questions  on  the 
worksheets;  they  are  intended  only  to 
help  you  provide  substantive  comments 
to  the  NOSB  when  you  provide 
comments  on  the  specific  substance. 


Evaluation  Criteria  For  Substances  Added  to  the  National  List 


Documentation 

Question 

Yes  No 

N/A1 

(TAP;  petition;  regulatory  agency; 

_ _ 

other) 

Category  1.  Adverse  impacts  on  humans  or  the  environment? 

1.  Is  there  environmental  contamination  during  manufacture,  use,  mis¬ 


use,  or  disposal?  [§6518m.3] 

2.  Is  the  substance  harmful  to  the  environment?  [§6517c(1)(A)(i); 
§  651 7(c)(2)(A)i] 

3.  Does  the  substance  contain  List  1,  2,  or  3  inerts?  [§651 7c  (1)(B)(ii)] 

4.  Is  there  potential  for  detrimental  chemical  interaction  with  other  mate¬ 
rials  used?  [§  6518m. 1] 

5.  Are  there  adverse  biological  and  chemical  interactions  in  agro-eco¬ 
system?  [§6518m.5] 

6.  Are  there  detrimental  physiological  effects  on  soil  organisms,  crops, 
or  livestock?  [§651 8m. 5) 

7.  Is  there  a  toxic  or  other  adverse  action  of  the  material  or  its  break¬ 
down  products?  [§6518m.2] 

8.  Is  there  undesirable  persistence  or  concentration  of  the  material  or 
breakdown  products  in  environment?  [§6518  m.2] 

9.  Is  there  any  harmful  effect  on  human  health?  [§6517c(1)(A)(i); 
§6517c(2)(A)i;  §6518m.4] 


Category  2.  Is  the  Substance  Essential  for  Organic  Production? 


1.  Is  the  substance  formulated  or  manufactured  by  a  chemical  process? 
[§6502(21)] 

2.  Is  the  substance  formulated  or  manufactured  by  a  process  that 
chemically  changes  a  substance  extracted  from  naturally  occurring 
plant,  animal,  or  mineral,  sources?  (§6502(21)] 

3.  Is  the  substance  created  by  naturally  occurring  biological  processes? 
[§6502(21)] 

4.  Is  there  a  wholly  natural  substitute  product?  [§  651 7c(1  )(A)(ii)] 

5.  Is  the  substance  used  in  handling,  not  synthetic,  but  not  organically 
produced?  [§  651 7c(1  )(B)(iii)] 

6.  Is  there  any  alternative  substances?  [§651 8m. 6] 

7.  Is  there  another  practice  that  would  make  the  substance  unneces¬ 
sary?  [§  651 8m. 6] 


Category  3.  is  the  substance  compatible  with  organic  production  practices? 


1.  Is  the  substance  consistent  with  organic  farming  and  handling? 
[§  651 7c(1  )(A)(iii);  §  651 7c(2)(A)(ii)] 
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Question 

[ 

Yes 

No 

N/A1 

_ 

Documentation 

(TAP;  petition;  regulatory  agency; 
other) 

2.  Is  the  substance  compatible  with  a  system  of  sustainable  agriculture? 
(§651 8m. 7] 

3.  Is  the  substance  used  in  production,  and  does  it  contain  an  active 
synthetic  ingredient  in  the  following  categories: 

a.  Copper  and  sulfur  compounds: 

b.  Toxins  derived  from  bacteria; 

c.  Pheromones,  soaps,  horticultural  oils,  fish  emulsions,  treated 
seed,  vitamins  and  minerals? 

d.  Livestock  parasiticides  and  medicines? 

e.  Production  aids  including  netting,  tree  wraps  and  seals,  insect 
traps,  sticky  barriers,  row  covers,  and  equipment  cleaners? 

1 1f  the  substance  under  review  is  for  crops  or  livestock  production,  all  of  the  questions  from  205.600(b)  are  N/A — not  applicable. 


[FR  Doc.  E 8— 5103  Filed  3-13-08;  8:45  am] 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  956 

[Docket  No.  AMS-FV-07-0157;  FV08-956- 
1  PR] 

Sweet  Onions  Grown  in  the  Walla 
Walla  Valley  of  Southeast  Washington 
and  Northeast  Oregon;  Increased 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  would  increase  the 
assessment  rate  established  for  the 
Walla  Walla  Sweet  Onion  Marketing 
Committee  (Committee)  for  the  2008 
and  subsequent  fiscal  periods  from 
$0.21  to  $0.22  per  50-pound  bag  or 
equivalent  of  Walla  Walla  sweet  onions 
handled.  The  Committee  locally 
administers  the  marketing  order  which 
regulates  the  handling  of  sweet  onions 
grown  in  the  Walla  Walla  Valley  of 
Southeast  Washington  and  Northeast 
Oregon.  Assessments  upon  Walla  Walla 
sweet  onion  handlers  are  used  by  the 
Committee  to  fund  the  reasonable  and 
necessary  expenses  of  the  program.  The 
fiscal  period  begins  January  1  and  ends 
December  31.  The  assessment  rate 
would  remain  in  effect  indefinitely 
unless  modified,  suspended,  or 
terminated. 

DATES:  Comments  must  be  received  by 
May  13,  2008. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
should  be  sent  to  the  Docket  Clerk, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 


AMS,  USDA,  1400  Independence 
Avenue,  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  Fax:  (202)  720-8938,  or 
Internet:  http://www.regulations.gov. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours,  or  can  be  viewed 
at:  http://www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barry  Broadbent  or  Gary  Olson, 
Northwest  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1220  SW.  Third  Avenue, 
Suite  385,  Portland,  OR  97204; 
Telephone:  (503)  326-2724,  Fax:  (503) 
326^7440,  or  E-mail: 
Barry.Broadbent@usda.gov  or 
GaryD.  01son@usda  .gov. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue,  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  Telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
Jay.  Guerber@usda  .gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  956,  both  as  amended  (7 
CFR  part  956),  regulating  the  handling 
of  Walla  Walla  sweet  onions  grown  in 
Southeast  Washington  and  Northeast 
Oregon,  hereinafter  referred  to  as  the 
“order.”  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  “Act.” 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 


Reform.  Under  the  marketing  order  now 
in  effect,  Walla  Walla  sweet  onion 
handlers  are  subject  to  assessments. 
Funds  to  administer  the  order  are 
derived  from  such  assessments.  It  is 
intended  that  the  assessment  rate,  as 
proposed  herein,  would  be  applicable  to 
all  assessable  Walla  Walla  sweet  onions 
beginning  on  January  1,  2008,  and 
continue  until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA’s  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  for  the  2008  and  subsequent 
fiscal  periods  from  $0.21  to  $0.22  per 
50-pound  bag  or  equivalent  of  Walla 
Walla  sweet  onions  handled. 

The  Walla  Walla  sweet  onion 
marketing  order  provides  authority  for 
the  Committee,  with  the  approval  of 
USDA,  to  formulate  an  annual  budget  of 
expenses  and  collect  assessments  from 
handlers  to  administer  the  program.  The 
members  of  the  Committee  are 
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producers  and  handlers  of  Walla  Walla 
sweet  onions.  They  are  familiar  with  the 
Committee’s  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 

Thus,  all  directly  affected  persons  have 
an  opportunity  to  participate  and 
provide  input. 

For  the  1998-1999  and  subsequent 
fiscal  periods,  the  Committee 
recommended,  and  USDA  approved,  an 
assessment  rate  of  $0.21  per  50-pound 
bag  or  equivalent  that  would  continue 
in  effect  indefinitely  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  the  basis  of  the  Committee’s 
recommendation  or  other  information 
available  to  USDA. 

On  December  11,  2007,  the  Committee 
met  and  unanimously  recommended 
2008  expenditures  of  $116,255  and  a 
$0.01  increase  in  the  assessment  rate 
from  $0.21  to  $0.22  per  50-pound  bag  or 
equivalent.  In  comparison,  the  budgeted 
expenditures  for  the  2007  fiscal  period 
were  $139,210. 

The  increase  in  the  assessment  rate  is 
necessary  to  offset  the  recent  decline  in 
assessments  paid  by  handlers. 
Assessment  receipts  have  decreased  as 
the  production  levels  of  Walla  Walla 
sweet  onions  have  dropped  below 
historical  averages — a  result  of  lower 
total  acreage  planted  and  isolated 
weather  related  crop  failures.  In 
response  to  the  lower  assessment 
income  level,  the  Committee  reduced 
the  total  budgeted  expenditures  from 
$139,210  in  2007  to  $116,255  for  2008, 
but  still  found  it  necessary  to  increase 
the  assessment  rate  to  adequately  fund 
Committee  operations. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2008  fiscal  year  include  $62,732  for 
administration,  $5,000  for  travel, 
$44,000  for  promotion,  and  $2,000  for 
compliance.  Budgeted  expenses  for 
these  items  in  2007  was  $62,477, 

$5,000,  $63,300,  and  $1,000, 
respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  at  by 
dividing  anticipated  expenses  by 
expected  shipments  of  Walla  Walla 
sweet  onions  from  the  production  area. 
Walla  Walla  sweet  onion  shipments  are 
estifnated  to  be  510,250  50-pound  bags 
or  equivalents  for  the  2008  fiscal  period, 
which  should  provide  $112,255  in 
assessment  income.  The  remaining 
difference  between  the  anticipated 
Committee  expenses  and  the  anticipated 
revenue  from  assessments  is  expected  to 
come  from  interest  income  on  reserve 
funds  ($4,000).  Funds  held  in  reserve  by 


the  Committee  (currently  $144,953)  are 
not  expected  to  exceed  the  equivalent  of 
two  fiscal  periods  budgeted 
expenditures,  the  maximum  permitted 
by  the  order. 

The  proposed  assessment  rate  would 
continue  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated  by 
USDA  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  would 
be  in  effect  for  an  indefinite  period,  the 
Committee  would  continue  to  meet 
prior  to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or 
USDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  would  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  would  be 
undertaken  as  necessary.  The 
Committee’s  2008  budget,  and  those  for 
subsequent  fiscal  periods,  would  be 
reviewed  and,  as  appropriate,  approved 
by  USDA. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf. 

There  are  approximately  42  producers 
of  Walla  Walla  sweet  onions  in  the 
production  area  and  approximately  20 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  (SBA)  as  those  having  annual 
receipts  less  than  $750,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $6,500,000. 

The  Committee  estimates  that  in  2007, 
494,918  50-pound  units  of  Walla  Walla 
sweet  onions  were  marketed  at  an 


average  FOB  price  of  approximately 
$19.00  per  50-pound  unit.  Using  that 
price  as  a  basis,  the  total  industry  value 
at  shipping  point  was  approximately 
$9,400,000.  Average  receipts  per 
handler  were  $470,000,  which  is  much 
less  than  the  threshold  the  SBA  uses  to 
define  a  small  service  firm.  Average 
receipts  for  the  42  producers  of  Walla 
Walla  sweet  onions  for  last  year  was 
approximately  $225,000,  well  within 
the  SBA  definition  of  small  agricultural 
producer.  Thus,  it  can  be  concluded  that 
most,  if  not  all,  handlers  and  producers 
of  Walla  Walla  sweet  onions  may  be 
classified  as  small  entities  based  on  the 
definition  of  the  SBA. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  and  collected  from  handlers 
for  the  2008  and  subsequent  fiscal 
periods  from  $0.21  to  $0.22  per  50- 
pound  bag  or  equivalent.  The 
Committee  unanimously  recommended 
2008  expenditures  of  $116,255  and  an 
assessment  rate  of  $0.22  per  50-pound 
bag  or  equivalent.  The  proposed 
assessment  rate  of  $0.22  is  $0.01  higher 
than  the  rate  previously  established  in 
the  order.  The  quantity  of  assessable 
Walla  Walla  sweet  onions  for  the  2008 
year  is  estimated  at  510,250  50-pound 
bags  or  equivalents.  Thus,  the  $0.22  rate 
should  provide  $112,255  in  assessment 
income  and,  along  with  $4,000  in 
interest  income,  would  be  adequate  to 
meet  this  year’s  budgeted  expenses  of 
$116,255. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2008  year  include  $62,732  for 
administration,  $5,000  for  travel, 
$44,000  for  promotion,  and  $2,000  for 
compliance.  Budgeted  expenses  for 
these  items  in  2007  was  $62,477, 

$5,000,  $63,300,  and  $1,000, 
respectively. 

The  recent  decline  in  assessments 
collected  from  handlers  has  necessitated 
this  assessment  rate  increase. 
Assessment  income  has  decreased  as  the 
production  levels  of  Walla  Walla  sweet 
onions  have  dropped  below  historical 
average  levels  as  a  result  of  lower  total 
acreage  planted  and  isolated  weather 
related  crop  failures.  In  response  to  the 
lower  assessment  income  level,  the 
Committee  reduced  its  total  budgeted 
expenditures  from  $139,210  in  2007  to 
$116,255  for  2008,  but  still  found  it 
necessary  to  increase  the  assessment 
rate  to  adequately  fund  Committee 
operations  without  depleting  the 
Committee’s  reserve  funds. 

The  Committee  reviewed  and 
unanimously  recommended  2008 
expenditures  of  $116,255.  Prior  to 
arriving  at  this  budget,  the  Committee 
considered  information  from  various 
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sources,  including  the  Finance  and  the 
Promotion  sub-committees.  Alternative 
expenditure  levels  were  discussed  at 
length  by  all  parties.  The  assessment 
rate  of  $0.22  per  50-pound  bag  or 
equivalent  of  assessable  Walla  Walla 
sweet  onions  was  then  determined  by 
dividing  the  total  recommended  budget 
by  the  quantity  of  assessable  Walla 
Walla  sweet  onions,  estimated  at 
510,250  50-pound  units  for  the  2008 
fiscal  period.  Anticipated  assessment 
revenue  is  expected  to  be  approximately 
$4,000  below  the  budgeted  expenses, 
which  the  Committee  determined  to  be 
acceptable.  The  Committee  expects  that 
interest  income  for  the  year  will 
compensate  for  the  $4,000  deficit,  but  is 
prepared  to  use  reserve  funds  if 
necessary. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  crop  year  indicates  that 
the  grower  price  for  Walla  Walla  sweet 
onions  for  the  2008  season  could  range 
between  $10.00  and  $12.00  per  50- 
pound  bag  or  equivalent.  Therefore,  the 
estimated  assessment  revenue  for  the 
2008  crop  year  as  a  percentage  of  total 
grower  revenue  could  range  between 
1.83  and  2.20  percent. 

This  action  would  increase  the 
assessment  obligation  imposed  on 
handlers.  While  assessments  impose 
some  additional  costs  on  handlers,  the 
costs  are  minimal  and  uniform  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  would  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  In  addition,  the 
Committee’s  meeting  was  widely 
publicized  throughout  the  Walla  Walla 
sweet  onion  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  December  11, 
2007,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  comments  on  this  proposed  rule, 
including  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

This  proposed  rule  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
production  area  commodity  handlers. 

As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

AMS  is  committed  to  complying  with 
the  E-Government  Act,  to  promote  the 
use  of  the  Internet  and  other 


information  technologies  to  provide 
increased  opportunities  for  citizen 
access  to  Government  information  and 
services,  and  for  other  purposes. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http ://www. ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  60-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposed  rule.  All  written 
comments  timely  received  will  be 
considered  before  a  final  determination 
is  made  on  this  matter. 

List  of  Subjects  in  7  CFR  Part  956 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  956  is  proposed  to 
be  amended  as  follows: 

PART  956— SWEET  ONIONS  GROWN 
IN  THE  WALLA  WALLA  VALLEY  OF 
SOUTHEAST  WASHINGTON  AND 
NORTHEAST  OREGON 

1.  The  authority  citation  for  7  CFR 
part  956  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  956.202  is  revised  to  read 
as  follows: 

§956.202  Assessment  rate. 

On  and  after  January  1,  2008,  an 
assessment  rate  of  $0.22  per  50-pound 
bag  or  equivalent  is  established  for 
Walla  Walla  sweet  onions. 

Dated:  March  10,  2008. 

Lloyd  C.  Day, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  E8-5102  Filed  3-13-08;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2008-0299;  Directorate 
Identifier  2007-NM-254-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Gulfstream 
Aerospace  LP  Model  Astra  SPX  and 
1125  Westwind  Astra  Airplanes  and 
Gulfstream  100  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  the 
products  listed  above.  This  proposed 
AD  results  from  mandatory  continuing 
airworthiness  information  (MCAI) 
originated  by  an  aviation  authority  of 
another  country  to  identify  and  correct 
an  unsafe  condition  on  an  aviation 
product.  The  MCAI  describes  the  unsafe 
condition  as: 

Two  of  the  fasteners  used  to  attach  the 
“scissors”  to  the  horizontal  and  the  vertical 
stabilizers  were  found  broken  during  routine 
maintenance.  The  highest  loads  on  the 
‘.‘scissors”  occur  when  using  high  reverse 
thrust.  Therefore,  the  reverse  thrust  must  be 
limited  to  idle  in  order  to  keep  the  loads  at 
a  sufficiently  low  level  to  preclude  any 
structural  problem.  *  *  * 

Failure  of  the  attachment  fasteners 
could  result  in  possible  in-flight  loss  of 
a  horizontal  or  vertical  stabilizer  and 
consequent  loss  of  control  of  the 
airplane.  The  proposed  AD  would 
require  actions  that  are  intended  to 
address  the  unsafe  condition  described 
in  the  MCAI. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  April  14,  2008. 
ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www. regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax:  (202)  493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-40,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 
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Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov,  or  in  person  at  the 
Docket  Operations  office  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Operations 
office  (telephone  (800)  647-5527)  is  in 
the  ADDRESSES  section.  Comments  will 
be  available  in  the  AD  docket  shortly 
after  receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Borfitz,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98057-3356;  telephone  (425)  227-2677; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  anv  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-2008-0299;  Directorate  Identifier 
2007-NM-254-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  based  on  those  comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
hw. regulatiOns.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

The  Civil  Aviation  Authority  of  Israel 
(CAAI),  which  is  the  aviation  authority 
for  Israel,  has  issued  Israeli 
Airworthiness  Directive  55-07-06- 
07R1,  dated  June  26,  2007  (referred  to 
after  this  as  “the  MCAI”),  to  correct  an 
unsafe  condition  for  the  specified 
products.  The  MCAI  states: 

Two  of  the  fasteners  used  to  attach  the 
“scissors”  to  the  horizontal  and  the  vertical 
stabilizers  were  found  broken  during  routine 
maintenance.  The  highest  loads  on  the 
“scissors”  occur  when  using  high  reverse 
thrust.  Therefore,  the  reverse  thrust  must  be 
limited  to  idle  in  order  to  keep  the  loads  at 
a  sufficiently  low  level  to  preclude  any 
structural  problem.  It  was  established  that  on 
model  1125  Astra,  alternate  fasteners  of 
inferior  strength  were  sometimes  installed. 
When  the  originally  specified  fasteners  are 
installed,  the  limitations  on  reverse  thrust 


used  may  be  lifted.  For  models  Astra  SPX 
and  G100,  however,  the  limitation  remains  in 
effect  till  further  revision  of  this  AD. 

Failure  of  the  attachment  fasteners 
could  result  in  possible  in-flight  loss  of 
a  horizontal  or  vertical  stabilizer  and 
consequent  loss  of  control  of  the 
airplane.  Corrective  actions  include 
revising  the  Airplane  Flight  Manual 
(AFM);  inspections  for  damage  of  the 
bolts  and  replacing  the  bolt,  if 
necessary;  and  doing  related 
investigative  and  other  corrective 
actions  (eddy  current  inspection  for  bolt 
hole  diameter  and  damage,  contact 
Gulfstream  for  repair  and  do  repair). 

You  may  obtain  further  information  by 
examining  the  MCAI  in  the  AD  docket. 

Relevant  Service  Information 

Gulfstream  has  issued  Alert  Service 
Bulletin  100-55A-293,  dated  June  22, 
2007.  Gulfstream  also  issued  Astra  SPX 
AFM  Temporary  Revision  (TR)  No.  8, 
Astra  AFM  TR  No.  15,  and  Gulfstream 
100  AFM  TR  No.  1,  all  dated  June  14. 
2007;  to  the  Astra  SPX,  Astra,  or 
Gulfstream  100  AFMs.  as  applicable. 

The  actions  described  in  this  service 
information  are  intended  to  correct  the 
unsafe  condition  identified  in  the 
MCAI. 

FAA’s  Determination  and  Requirements 
of  This  Proposed  AD 

This  product  has  been  approved  by 
the  aviation  authority  of  another 
country,  and  is  approved  for  operation 
in  the  United  States.  Pursuant  to  our 
bilateral  agreement  with  the  State  of 
Design  Authority,  we  have  been  notified 
of  the  unsafe  condition  described  in  the 
MCAI  and  service  information 
referenced  above.  We  are  proposing  this 
AD  because  we  evaluated  all  pertinent 
information  and  determined  an  unsafe 
condition  exists  and  is  likely  to  exist  or 
develop  on  other  products  of  the  same 
type  design. 

Differences  Between  This  AD  and  the 
MCAI  or  Service  Information 

We  have  reviewed  the  MCAI  and 
related  service  information  and,  in 
general,  agree  with  their  substance.  But 
we  might  have  found  it  necessary  to  use 
different  words  from  those  in  the  MCAI 
to  ensure  the  AD  is  clear  for  U.S. 
operators  and  is  enforceable.  In  making 
these  changes,  we  do  not  intend  to  differ 
substantively  from  the  information 
provided  in  the  MCAI  and  related 
service  information. 

We  might  also  have  proposed 
different  actions  in  this  AD  from  those 
in  the  MCAI  in  order  to  follow  FAA 
policies.  Any  such  differences  are 
highlighted  in  a  Note  within  the 
proposed  AD. 


Costs  of  Compliance 

Based  on  the  service  information,  we 
estimate  that  this  proposed  AD  would 
affect  about  129  products  of  U.S. 
registry.  We  also  estimate  that  it  would 
take  about  10  work-hours  per  product  to 
comply  with  the  basic  requirements  of 
this  proposed  AD.  The  average  labor 
rate  is  $80  per  work-hour.  Required 
parts  would  cost  about  $33  per  product. 
Where  the  service  information  lists 
required  parts  costs  that  are  covered 
under  warranty,  we  have  assumed  that 
there  will  be  no  charge  for  these  costs. 

As  we  do  not  control  warranty  coverage 
for  affected  parties,  some  parties  may 
incur  costs  higher  than  estimated  here. 
Based  on  these  figures,  we  estimate  the 
cost  of  the  proposed  AD  on  U.S. 
operators  to  be  $107,457,  or  $833  per 
product. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section,  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  proposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


13802 


Federal  Register/ Vol.  73,  No.  51  /Friday,  March  14,  2008 / Proposed  Rules 


under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  proposed  AD  and  placed  it  in  the 
AD  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FA  A  proposes  to  amend  14  CFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 

Gulfstream  Aerospace  LP  (Formerly  Israel 
Aircraft  Industries,  Ltd.):  Docket  No. 
FAA-2008-0299;  Directorate  Identifier 
2007— NM-254-AD. 

Comments  Due  Date 

(a)  We  must  receive  comments  by  April  14, 
2008. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  Gulfstream 
Aerospace  LP  Model  Astra  SPX  and  1125 
Westwind  Astra  airplanes  and  Gulfstream 
100  airplanes;  certificated  in  any  category'; 
serial  numbers  004  through  158. 

Subject 

(d)  Air  Transport  Association  (AT A)  of 
America  Code  55:  Stabilizers. 

Reason 

(e)  The  mandatory  continuing 
airworthiness  information  (MCAI)  states: 

Two  of  the  fasteners  used  to  attach  the 
“scissors"  to  the  horizontal  and  the  vertical 
stabilizers  were  found  broken  during  routine 
maintenance.  The  highest  loads  on  the 
“scissors”  occur  when  using  high  reverse 
thrust.  Therefore,  the  reverse  thrust  must  be 
limited  to  idle  in  order  to  keep  the  loads  at 
a  sufficiently  low  level  to  preclude  any 
structural  problem.  It  was  established  that  on 
model  1125  Astra,  alternate  fasteners  of 
inferior  strength  were  sometimes  installed. 
When  the  originally  specified  fasteners  are 
installed,  the  limitations  on  reverse  thrust 
used  may  be  lifted.  For  models  Astra  SPX 
and  G100,  however,  the  limitation  remains  in 
effect  until  further  revision  of  this  AD. 

Failure  of  the  attachment  fasteners  could 
result  in  possible  in-flight  loss  of  a  horizontal 
or  vertical  stabilizer  and  consequent  loss  of 
control  of  the  airplane.  Corrective  actions 
include  revising  the  Airplane  Flight  Manual 


(AFM);  inspections  for  damage  of  the  bolts 
and  replacing  the  bolt,  if  necessary:  and 
doing  related  investigative  and  other 
corrective  actions  (eddy  current  inspection 
for  bolt  hole  diameter  and  damage,  contact 
Gulfstream  for  repair  and  do  repair). 

Actions  and  Compliance 

(f)  Unless  already  done,  do  the  following 
actions. 

(1)  Within  30  days  after  the  effective  date 
of  this  AD:.  Revise  the  Limitations  section  of 
the  Airplane  Flight  Manual  (AFM)  by 
incorporating  the  information  in  the 
applicable  Temporary  Revisions  (TR):  Astra 
AFM  TR  No.  15:  Astra  SPX  AFM  TR  No.  8; 
or  Gulfstream  100  AFM  TR  No.  1;  all  dated 
June  14,  2007;  into  the  limitations  section  of 
the  Astra  SPX,  Astra,  or  Gulfstream  100 
AFM,  as  applicable.  The  TRs  limit  the 
normal  use  of  reverse  thrust  to  idle. 

Note  1:  The  actions  required  by  paragraph 
(f)  of  this  AD  may  be  done  by  inserting  a 
copy  of  Astra  AFM  TR  No.  15;  Astra  SPX 
AFM  TR  No.  8;  or  Gulfstream  100  AFM  TR 
No.  1;  all  dated  June  14,  2007;  as  applicable; 
into  the  limitations  section  of  the  Astra  SPX, 
Astra,  or  Gulfstream  100  AFM,  as  applicable. 
When  the  applicable  TR  has  been  included 
in  the  general  revisions  of  the  AFM,  the 
general  revisions  may  be  inserted  in  the 
AFM. 

(2)  For  all  airplanes:  Within  25  flight  hours 
or  30  days  after  the  effective  date  of  this  AD, 
whichever  comes  first,  do  the  inspections 
specified  in  paragraphs  (f)(2)(i)  and  (f)(2)(ii) 
of  this  AD  in  accordance  with  Part  A  of 
Gulfstream  Alert  Service  Bulletin  100-55A- 
293,  dated  June  22,  2007. 

(i)  Visually  inspect  the  attachment  bolts 
and  replace  any  damaged  bolt  before  further 
flight. 

(ii)  Perform  a  detailed  visual  inspection  of 
fittings  with  P/N  25W357222-501-51,  and 
fillers  with  P/N  25W401 1001-003,  and 
surrounding  structure  for  damage.  If  blind 
bolts  with  P/N  MS21141U0612  are  installed 
and  no  damage  is  founc ,  no  further  action  is 
required.  If  any  damage  is  found,  before 
further  flight,  repair  using  a  method 
approved  in  accordance  with  the  procedures 
specified  in  paragraph  (g)(2)  of  this  AD.  If 
any  bolt  with  P/N  AN173C11  is  installed  and 
damage  is  found,  replace  the  bolt  and  do  all 
related  investigative  and  applicable 
corrective  actions  before  further  flight. 

(3)  For  Model  1125  Westwind  Astra 
airplanes  (serial  numbers  004,  011  through 
072  inclusive,  and  073  through  078 
inclusive):  Within  12  months  after  the 
effective  date  of  this  AD,  replace  all 
AN173C11  bolts,  and  do  all  related 
investigative  and  applicable  corrective 
actions  before  further  flight,  as  detailed  in 
Part  B  of  Gulfstream  Alert  Service  Bulletin 
100— 55A— 293,  dated  June  22,  2007. 
Accomplishment  of  Part  B  of  the  alert  service 
bulletin  constitutes  terminating  action  for 
paragraph  (f)(1)  of  this  AD.  TR  No.  15  may 
be  deleted  and  unlimited  use  of  reverse 
thrust  is  allowed  per  the  AFM. 

Note  2:  Reverse  thrust  limitations  remain 
in  effect  for  Model  Astra  SPX  and  Gulfstream 
100  airplanes. 


FAA  AD  Differences 

Note  3:  This  AD  differs  from  the  MCAI 
and/or  service  information  as  follows: 

Compliance  Time:  The  compliance  time 
required  by  the  MCAI  or  service  information 
for  performing  the  AFM  revision  is 
immediate  on  receipt  of  this  AD;  however,  to 
avoid  inadvertently  grounding  airplanes,  this 
AD  requires  performing  the  AFM  revision 
within  30  days  after  the  effective  date  of  this 
AD. 

Other  FAA  AD  Provisions 

(g)  The  following  provisions  also  apply  to 
this  AD: 

(1)  Alternative  Methods  of  Compliance 
(AMOCs):  The  Manager,  International 
Branch,  ANM-116,  Transport  Airplane 
Directorate,  FAA,  has  the  authority  to 
approve  AMOCs  for  this  AD,  if  requested 
using  the  procedures  found  in  14  CFR  39.19. 
Send  information  to  ATTN:  Mike  Borfitz, 
Aerospace  Engineer,  International  Branch, 
ANM-116,  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98057-3356;  telephone  (425) 
227-2677;  fax  (425)  227-1149.  Before  using 
any  approved  AMOC  on  any  airplane  to 
which  the  AMOC  applies,  notify  your 
appropriate  principal  inspector  (PI)  in  the 
FAA  Flight  Standards  District  Office  (FSDO), 
or  lacking  a  PI,  your  local  FSDO. 

(2)  Airworthy  Product:  For  any  requirement 
in  this  AD  to  obtain  corrective  actions  from 

a  manufacturer  or  other  source,  use  these 
actions  if  they  are  FAA-approved.  Corrective 
actions  are  considered  FAA-approved  if  they 
are  approved  by  the  State  of  Design  Authority 
(or  their  delegated  agent).  You  are  required 
to  assure  the  product  is  airworthy  before  it 
is  returned  to  service. 

(3)  Reporting  Requirements:  For  any 
reporting  requirement  in  this  AD,  under  the 
provisions  of  the  Paperwork  Reduction  Act, 
the  Office  of  Management  and  Budget  (OMB) 
has  approved  the  information  collection 
requirements  and  has  assigned  OMB  Control 
Number  2120-0056. 

Related  Information 

(h)  Refer  to  MCAI  CAAI  Airworthiness 
Directive  55-07-06-07Rll  dated  June  26, 
2007;  Gulfstream  Alert  Service  Bulletin  100- 
55A-293,  dated  June  22,  2007;  and  Astra  SPX 
AFM  Temporary  Revision  (TR)  No.  8;  Astra 
AFM  TR  No.  15;  and  Gulfstream  100  AFM  TR 
No.  1,  all  dated  June  14,  2007;  for  related 
information. 

Issued  in  Renton,  Washington,  on  March  7, 
2008. 

Ali  Bahraini. 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  E8-5147  Filed  3-13-08;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2008-0298;  Directorate 
Identifier  2007-NM-31 6-AD] 

RIN  21 20-AA64 

Airworthiness  Directives;  Various 
Transport  Category  Airplanes 
Equipped  with  Auxiliary  Fuel  Tanks 
Installed  in  Accordance  with  Certain 
Supplemental  Type  Certificates 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  proposes  to  adopt  a 
new  airworthiness  directive  (AD)  for 
various  transport  category  airplanes. 
This  proposed  AD  would  require 
deactivation  of  PATS  Aircraft,  LLC, 
auxiliary  fuel  tanks.  This  proposed  AD 
results  from  fuel  system  reviews 
conducted  by  the  manufacturer,  which 
identified  potential  unsafe  conditions 
for  which  the  manufacturer  has  not 
provided  corrective  actions.  We  are 
proposing  this  AD  to  prevent  the 
potential  of  ignition  sources  inside  fuel 
tanks,  which,  in  combination  with 
flammable  fuel  vapors,  could  result  in 
fuel  tank  explosions  and  consequent 
loss  of  the  airplane. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  April  28,  2008. 
ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax:202-493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations, 
M-30,  West  Building  Ground  Floor, 
Room  W12-140,  1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations, 
M-30,  West  Building  Ground  Floor, 
Room  W12-140,  1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov;  or  in  person  at  the 
Docket  Management  Facility  between 
9  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 


received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(telephone  800-647-5527)  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mazdak  Hobbi,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA,  New  York  Aircraft 
Certification  Office,  1600  Stewart 
Avenue,  Suite  410,  Westbury,  New'  York 
11590;  telephone  (516)  228-7330;  fax 
(516)  794-5531. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-2008-0298;  Directorate  Identifier 
200 7-NM-3 16-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  because  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

The  FAA  has  examined  the 
underlying  safety  issues  involved  in  fuel 
tank  explosions  on  several  large 
transport  airplanes,  including  the 
adequacy  of  existing  regulations,  the 
service  history  of  airplanes  subject  to 
those  regulations,  and  existing 
maintenance  practices  for  fuel  tank 
systems.  As  a  result  of  those  findings, 
we  issued  a  regulation  titled  “Transport 
Airplane  Fuel  Tank  System  Design 
Review,  Flammability  Reduction  and 
Maintenance  and  Inspection 
Requirements”  (66  FR  23086,  May  7, 
2001).  In  addition  to  new  airworthiness 
standards  for  transport  airplanes  and 
new  maintenance  requirements,  this 
rule  included  Special  Federal  Aviation 
Regulation  No.  88  (“SFAR  88,” 
Amendment  21-78,  and  subsequent 
Amendments  21-82  and  21-83). 

Among  other  actions,  SFAR  88 
requires  certain  type  design  (i.e.,  type 
certificate  (TC)  and  supplemental  type 
certificate  (STC)  design  approval) 
holders  to  substantiate  that  their  fuel 
tank  systems  can  prevent  ignition 


sources  in  the  fuel  tanks.  This 
requirement  applies  to  design  approval 
holders  for  large  turbine-powered 
transport  airplanes  and  for  subsequent 
modifications  to  those  airplanes.  It 
requires  them  to  perform  design  reviews 
and  to  develop  design  changes  and 
maintenance  procedures  if  their  designs 
do  not  meet  the  new  fuel  tank  safety 
standards.  As  explained  in  the  preamble 
to  the  rule,  we  intended  to  adopt 
airworthiness  directives  to  mandate  any 
changes  found  necessary  to  address 
unsafe  conditions  identified  as  a  result 
of  these  reviews. 

In  evaluating  these  design  reviews,  we 
have  established  four  criteria  intended 
to  define  the  unsafe  conditions 
associated  with  fuel  tank  systems  that 
require  corrective  actions.  The 
percentage  of  operating  time  during 
which  fuel  tanks  are  exposed  to 
flammable  conditions  is  one  of  these 
criteria.  The  other  three  criteria  address 
the  failure  types  under  evaluation: 
single  failures,  single  failures  in 
combination  with  another  latent 
condition(s),  and  in-service  failure 
experience.  For  all  four  criteria,  the 
evaluations  included  consideration  of 
previous  actions  taken  that  may  mitigate 
the  need  for  further  action. 

We  have  determined  that  the  actions 
identified  in  this  proposed  AD  are 
necessary  to  reduce  the  potential  of 
ignition  sources  inside  fuel  tanks, 
which,  in  combination  with  flammable 
fuel  vapors,  could  result  in  fuel  tank 
explosions  and  consequent  loss  of  the 
airplane. 

Supplemental  Type  Certificates  (STCs) 
for  PATS  Aircraft,  LLC,  Auxiliary  Fuel 
Tanks 

The  auxiliary  fuel  tank  STCs  on 
affected  airplanes  are  of  two  basic  type 
designs:  A  box-and-bladder  type,  and  a 
double-walled  cylindrical  type.  The 
box-and-bladder  tanks  are  emptied  and 
vented  into  the  airplane  center  wing 
tank  using  either  pneumatic  air  pressure 
supplied  from  the  airplane,  or  electrical 
power  from  the  airplane  to  power  fuel 
pumps  installed  in  the  tank  external  dry 
bay  area.  The  double-walled  cylindrical 
tanks  use  pneumatic  air  pressure  to 
empty  into  the  airplane  center  wing 
tank.  All  auxiliary  tanks  use  some  type 
of  electrical  fuel  quantity  indication 
system  (FQIS),  flight  deck  control  and 
annunciation  panels,  float  level 
switches,  valves  and  venting  systems, 
electrical  wiring  connections  in  the  dry 
bay  area,  and  electrical  bonding 
methods.  PATS  Aircraft.  LLC,  the  STC 
holder,  has  not  complied  with  the 
requirements  of  SFAR  88,  paragraph  2. 
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FAA’s  Findings 

During  the  SFAR  88  safety 
assessment,  it  was  determined  that  the 
PATS  Aircraft,  LLC,  FQIS  and  float  level 
switch  did  not  meet  intrinsically  safe 
electrical  energy  levels  as  described  in 
the  guidelines  of  Advisory  Circular  (AC) 
25.981— IB,  “Fuel  Tank  Ignition  Source 
Prevention  Guidelines.”  PATS  Aircraft, 
LLC,  identified  potential  ignition 
sources  resulting  from  a  combination  of 
single  and  latent  failures  for  the  PATS 
Aircraft,  LLC,  fuel  tank  subsystems.  To 
prevent  high  electrical  energy  levels 
from  the  FQIS  and  float  level  switch 
from  entering  the  auxiliary  fuel  tank,  we 
have  determined  that  the  appropriate 
solution  for  continued  use  is  a 
combination  of  actions.  First,  installing 
a  transient  suppression  device  (TSD)  on 
FQIS  and  float  level  switches  would  be 
needed.  In  order  to  maximize  wire 
separation,  the  TSD  must  be  installed  as 
close  as  possible  to  the  points  where  the 
FQIS  and  float  level  switch  wires  exit 
the  TSD  and  enter  the  auxiliary  tank. 
Other  actions  might  include  replacing 
high-energy  FQISs,  and  float  level 
switches  that  are  impractical  for  TSD 
application  with  intrinsically  safe 
FQISs,  providing  wire  separation, 


conducting  a  one-time  inspection  and/ 
or  replacing  aging  float  level  switch 
conduit  assemblies,  periodically 
inspecting  the  external  dry  bay  system 
components  and  wires,  and  testing  the 
integrity  of  bonding  resistances. 

If  operators  do  not  wish  to  deactivate 
their  auxiliary  fuel  tanks,  we  will 
consider  requests  for  alternative 
methods  of  compliance  (AMOCs).  The 
most  likely  requests  would  be  to  allow 
continued  use  of  the  tanks  by  showing 
compliance  with  SFAR  88.  This  would 
involve  obtaining  STCs  to  modify  the 
auxiliary  fuel  tank  systems  and 
developing  maintenance  procedures  to 
address  the  safety  issues  identified 
above.  PATS  Aircraft,  LLC,  as  the 
current  STC  holder,  may  be  working  on 
AMOCs.  Operators  may  contact  PATS  or 
propose  an  AMOC  on  their  own. 

Once  an  operator  has  deactivated  a 
tank  as  proposed  by  this  NPRM,  the 
operator  might  wish  to  remove  the  tank. 
This  would  require  a  separate  design 
approval,  if  an  approved  tank  removal 
procedure  does  not  exist. 

FAA’s  Determination  and  Requirements 
of  the  Proposed  AD 

We  have  evaluated  all  pertinent 
information  and  identified  an  unsafe 


condition  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design.  For  this  reason,  we  are 
proposing  this  AD,  which  would  require 
deactivation  to  prevent  usage  of 
auxiliary  fuel  tanks. 

Explanation  of  Compliance  Time 

In  most  ADs,  we  adopt  a  compliance 
time  allowing  a  specified  amount  of 
time  after  the  AD’s  effective  date.  In  this 
case,  however,  the  FAA  has  already 
issued  regulations  that  require  operators 
to  revise  their  maintenance/ inspection 
programs  to  address  fuel  tank  safety 
issues.  The  compliance  date  for  these 
regulations  is  December  16,  2008.  To 
provide  for  coordinated  implementation 
of  these  regulations  and  this  proposed 
AD,  we  are  using  this  same  compliance 
date  in  this  proposed  AD. 

Costs  of  Compliance 

The  following  table  provides  the 
estimated  costs  for  the  59  U.S.- 
registered  airplanes  to  comply  with  this 
proposed  AD.  Based  on  these  figures, 
the  estimated  costs  for  U.S.  operators 
could  be  as  high  as  $382,320  to  prepare 
and  report  the  deactivation  procedures, 
and  $212,400  to  deactivate  tanks. 


Estimated  Costs 


Action 

Work 
hours  j 

Average  labor  p 

rate  per  hour 

Individual  cost 

Report . 

1 

$80  None  . 

$80,  per  STC. 

Preparation  of  tank  deactivation  procedure  . 

80  j 

$80  None  . 

$6,400,  per  STC. 

Physical  tank  deactivation  . 

30 

$80  i  $1,200  . 

$3,600,  per  air- 

_ _ J 

plane. ^ 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
Section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency's 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701, 
“General  requirements.”  Under  that 
section,  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 


Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26.  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 


this  proposed  AD  and  placed  it  in  the 
AD  docket.  See  the  ADDRESSES  section 
for  a  location  to  examine  the  regulatory 
evaluation. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13  (Amended] 

2.  The  Federal  Aviation 
Administration  (FAA)  amends  §  39.13 
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by  adding  the  following  new  Comments  Due  Date  Applicability 

airworthiness  directive  (AD):  (a)  The  FAA  must  receive  comments  on  (c)  This  AD  applies  to  airplanes, 

Various  Transport  Category  Airplanes:  this  AD  action  bY  APril  28-  2008.  certificated  in  any  category  and  equipped 

r>  i  *  kt  caa  onno  mno  rv  *  *  with  auxiliary  fuel  tanks  installed  in 

Docket  No.  FAA-2008— 0298;  Directorate  AfWtpH  An«  j  .r.  ,  ,  .  ,  A 

tj  x-r-  XTw  0,0  .n  adbuiwaia  accordance  with  specified  supplemental  type 

Identifier  2007-NM-316-AD.  (b)  Nonf}  certificates  (STCs),  as  identified  in  Table  1  of 

this  AD. 

Table  1— Affected  Airplanes 

Airplanes 

Auxiliary  tank  STC(s) 

Boeing  Model  727  series  airplanfes  . 

SA62NE,  SA392NE,  SA530NE. 

Boeing  Model  727-100  series  airplanes  . 

SA62NE,  SA387NE,  SA392NE,  SA530NE,  ST00466NY. 

Boeing  Model  727-200  series  airplanes  . 

SA84NE,  SA387NE,  SA450NE,  SA496NE. 

Boeing  Model  737-200  series  airplanes . 

SA83NE,  SA725NE,  SA1078NE,  SA1265EA. 

Boeing  Model  737-200C  series  airplanes  . 

SA725NE. 

Boeing  Model  737-300  series  airplanes  . 

SA500NE,  SA542NE,  SA553NE,  SA714NE,  SA725NE,  ST01552NY. 

Boeing  Model  737-400  series  airplanes . 

SA553NE,  SA725NE. 

Boeing  Model  737-500  series  airplanes  . 

SA725NE,  ST00040NY,  ST01337NY. 

Boeing  Model  737-700  series  airplanes  (increased  gross  weight)  . 

ST00936NY,  ST01650NY,  ST01650NY-D,  ST01716NY-D. 

Boeing  Model  737-800  series  airplanes . 

ST01384NY,  ST01384NY-D,  ST01713NY-D. 

Boeing  Model  757-200  series  airplanes  (without  overwing  doors)  . 

SA979NE. 

Boeing  Model  767-200  series  airplanes  . 

ST00840NY. 

Bombardier  Model  CL-600-2B19  (Regional  Jet  Series  100  &  440)  air- 

ST00365NY,  ST00365NY-D. 

planes. 

McDonnell  Douglas  Model  DC-8-62  airplanes  . 

SA936NE. 

McDonnell  Douglas  Model  DC-9-33F  airplanes  . 

ST00605NY. 

McDonnell  Douglas  Model  DC-9-81  (MD-81)  airplanes  . 

ST00409NY. 

McDonnell  Douglas  Model  DC-9-82  (MD-82)  airplanes  . 

ST00409NY. 

McDonnell  Douglas  Model  DC-9-83  (MD-83)  airplanes  . 

ST00218AT,  ST00409NY. 

McDonnell  Douglas  Model  DC-9-87  (MD-87)  airplanes  . 

ST00523NY. 

Unsafe  Condition 

(d)  This  AD  results  from  fuel  system 
reviews  conducted  by  the  manufacturer, 
which  identified  potential  unsafe  conditions 
for  which  the  manufacturer  has  not  provided 
corrective  actions.  We  are  issuing  this  AD  to 
prevent  the  potential  of  ignition  sources 
inside  fuel  tanks,  which,  in  combination  with 
flammable  fuel  vapors,  could  result  in  fuel 
tank  explosions  and  consequent  loss  of  the 
airplane. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified,  unless  the 
actions  have  already  been  done. 

Report 

(f)  Within  45  days  after  the  effective  date 
of  this  AD,  submit  a  report  to  the  Manager, 
New  York  Aircraft  Certification  Office  (ACO), 
FAA.  The  report  must  include  the 
information  listed  in  paragraphs  (f)(1)  and 
(f)(2)  of  this  AD.  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C.  3501  et 
seq.),  the  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in  this  AD, 
and  assigned  OMB  Control  Number  2120- 
0056. 

(1)  The  airplane  registration  and  auxiliary 
tank  STC  number  installed. 

(2)  The  usage  frequency  in  terms  of  total 
number  of  flights  per  year  and  total  number 
of  flights  per  year  for  which  the  auxiliary 
tank  is  used. 

Prevent  Usage  of  Auxiliary  Fuel  Tanks 

(g)  Before  December  16,  2008,  deactivate 
the  auxiliary  fuel  tanks,  in  accordance  with 


a  deactivation  procedure  approved  by  the 
Manager  of  the  New  York  ACO.  Any 
auxiliary  tank  component  that  remains  on  the 
airplane  must  be  secured  and  must  have  no 
effect  on  the  continued  operational  safety 
and  airworthiness  of  the  airplane. 
Deactivation  must  not  result  in  the  need  for 
additional  instructions  for  continued 
airworthiness. 

Note  1:  Appendix  A  of  this  AD  provides 
criteria  that  should  be  included  in  the 
deactivation  procedure.  The  proposed 
deactivation  procedures  should  be  submitted 
to  the  Manager,  New  York  ACO,  as  soon  as 
possible  to  ensure  timely  review  and 
approval. 

Note  2:  For  technical  information,  contact 
Mazdak  Hobbi,  Aerospace  Engineer,  Airframe 
and  Propulsion  Branch,  ANE-171,  FAA,  New 
York  Aircraft  Certification  Office,  1600 
Stewart  Avenue,  Suite  410,  Westbury,  New 
York  11590;  telephone  (516)  228-7330;  fax 
(516) 794-5531. 

Alternative  Methods  of  Compliance 
(AMOCs) 

(h)(1)  The  Manager,  New  York  ACO,  FAA. 
has  the  authority  to  approve  AMOCs  for  this 
AD,  if  requested  in  accordance  with  the 
procedures  found  in  14  CFR  39.19. 

(2)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Before  using  any  approved  AMOC  on 
any  airplane  to  which  the  AMOC  applies, 
notify  your  appropriate  principal  inspector 
(PI)  in  the  FAA  Flight  Standards  District 
Office  (FSDO),  or  lacking  a  PI,  your  local 
FSDO. 


Appendix  A — Deactivation  Criteria 

The  auxiliary  fuel  tank  deactivation 
procedure  required  by  paragraph  (g)  of  this 
AD  should  address  the  following  actions. 

(1)  Permanently  drain  auxiliary  fuel  tanks, 
and  clear  them  of  fuel  vapors  to  eliminate  the 
possibility  of  out-gassing  of  fuel  vapors  from 
the  emptied  auxiliary  tank. 

(2)  Disconnect  all  electrical  connections 
from  the  fuel  quantity  indication  system 
(FQIS),  fuel  pumps  if  applicable,  float 
switches,  and  all  other  electrical  connections 
required  for  auxiliary  tank  operation,  and 
stow  them  at  the  auxiliary  tank  interface. 

(3)  Disconnect  all  pneumatic  connections  if 
applicable,  cap  them  at  the  pneumatic 
source,  and  secure  them. 

(4)  Disconnect  all  fuel  feed  and  fuel  vent 
plumbing  interfaces  with  airplane  original 
equipment  manufacturer  (OEM)  tanks,  cap 
them  at  the  airplane  tank  side,  and  secure 
them  in  accordance  with  a  method  approved 
by  the  FAA;  one  approved  method  is 
specified  in  AC  25-8  Fuel  Tank  Flammability 
Minimization.  In  order  to  eliminate  the 
possibility  of  structural  deformation  during 
cabin  decompression,  leave  open  and  secure 
the  disconnected  auxiliary  fuel  tank  vent 
lines. 

(5)  Pull  and  collar  all  circuit  breakers  used 
to  operate  the  auxiliary  tank. 

(6)  Revise  the  weight  and  balance 
document,  if  required,  and  obtain  FAA 
approval. 

(7)  Amend  the  applicable  sections  of  the 
applicable  airplane  flight  manual  (AFM)  to 
indicate  that  the  auxiliary  fuel  tank  is 
deactivated.  Remove  auxiliary  fuel  tank 
operating  procedures  to  ensure  that  only  the 
OEM  fuel  system  operational  procedures  are 
contained  in  the  AFM.  Amend  the 
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Limitations  Section  of  the  AFM  to  indicate 
that  the  AFM  Supplement  for  the  STC  is  not 
in  effect.  Place  a  placard  in  the  flight  deck 
indicating  that  the  auxiliary  tank  is 
deactivated.  The  AFM  revisions  specified  in 
this  paragraph  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 

(8)  Amend  the  applicable  sections  of  the 
applicable  airplane  maintenance  manual  to 
remove  auxiliary  tank  maintenance 
procedures. 

(9)  After  the  auxiliary  fuel  tank  is 
deactivated,  accomplish  procedures  such  as 
leak  checks  and  pressure  checks  deemed 
necessary  before  returning  the  airplane  to 
service.  These  procedures  must  include 
verification  that  the  airplane  FQIS  and  fuel 
distribution  systems  have  not  been  adversely 
affected. 

(10)  Revise  the  instructions  for  continued 
airworthiness,  as  required,  after  deactivation. 

(11)  Include  with  the  operator’s  proposed 
procedures  any  relevant  information  or 
additional  steps  that  are  deemed  necessary 
by  the  operator  to  comply  with  the 
deactivation  and  return  the  airplane  to 
service. 

Issued  in  Renton,  Washington,  on  March  7, 
2008. 

Ali  Bahrami, 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  E 8— 5148  Filed  3-13-08;  8:45  am) 

BILLING  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-2008-031 3;  Directorate 
Identifier  2007-CE-095-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  M7 
Aerospace  LP  SA226  and  SA227  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  certain 
M7  Aerospace  LP  SA226  and  SA227 
series  airplanes.  This  proposed  AD 
would  require  you  to  inspect  electrical 
wires/components,  hydraulic  and  bleed 


air  tube  assemblies  at  left-hand  (LH)  and 
right-hand  (RH)  inboard  wing  leading 
edge/battery  box  areas,  LH/RH  wing 
stations  51.167  to  81.174,  and  at  all 
feed-through  locations  into  the  LH/RH 
inboard  keelson.  If  chafing/arcing  is 
found,  this  proposed  AD  would  require 
you  to  reposition,  repair,  and/or  replace 
all  chafed  electrical  wires,  components, 
and  hydraulic  and  bleed  air  tube 
assemblies,  as  required.  This  proposed 
AD  would  also  require  you  to  reposition 
the  battery  lead  cables,  cover  four-gauge 
wires  leaving  the  battery  box  with 
firesleeving  and  secure  with  clamps, 
and  protect  the  battery  power  cable. 

This  proposed  AD  results  from  five 
reports  of  chafing  between  the  bleed  air 
tube  and  the  electrical  starter  cables 
with  one  incident  resulting  in  a  fire.  We 
are  proposing  this  AD  to  detect  and 
correct  chafing/arcing  of  electrical 
wires,  components,  and  bleed  air  lines. 
This  condition  could  result  in  arcing  of 
the  exposed  wires  and  burn  a  hole  in 
the  bleed  air  line  or  the  nearby 
hydraulic  line,  and  lead  to  a  possible 
hydraulic  fluid  leak  and  fire  in  the 
engine  nacelle  compartment. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  May  13,  2008. 
ADDRESSES:  Use  one  of  the  following 
addresses  to  comment  on  this  proposed 
AD: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax:(202)493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

For  service  information  identified  in 
this  proposed  AD,  contact  M7 
Aerospace  Repair  Station,  P.O.  Box 
790490,  San  Antonio,  Texas  78279- 
0490:  telephone:  (210)  824-9421;  fax: 
(210)  804-7789. 

FOR  FURTHER  INFORMATION  CONTACT: 

Werner  Koch,  Aerospace  Engineer, 


FAA,  Airplane  Certification  Office,  2601 
Meacham  Blvd.,  Fort  Worth,  Texas 
76137;  telephone:  (817)  222-5133;  fax: 
(817)  222-5960. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments 
regarding  this  proposed  AD.  Send  your 
comments  to  an  address  listed  under  the 
ADDRESSES  section.  Include  the  docket 
number,  “FAA-2008-031 3;  Directorate 
Identifier  2007-CE-095-AD”  at  the 
beginning  of  your  comments.  We 
specifically  invite  comments  on  the 
overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  AD.  We  will  consider  all 
comments  received  by  the  closing  date 
and  may  amend  the  proposed  AD  in 
light  of  those  comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
concerning  this  proposed  AD. 

Discussion 

We  have  received  five  reports  of 
chafing  between  the  bleed  air  tube  and 
the  electrical  starter  cables  on  SA226 
and  SA227  series  airplanes.  One  report 
also  noted  the  chafing  damage  resulted 
in  a  fire  on  a  Model  SA226TC  airplane. 
Subsequent  review  by  the  FAA  of  the 
service  experience  of  SA226  and  SA227 
series  airplanes  indicates  that 
inadequate  clearance  for  electrical 
wires/components,  hydraulic  and  bleed 
air  tube  assemblies  at  LH/RH  inboard 
wing  leading  edge/battery  box  areas, 
LH/RH  wing  stations  51.167  to  81.174, 
and  at  all  feed-through  locations  into 
the  LH/RH  inboard  keelson  caused  the 
chafing/arcing. 

This  condition,  if  not  corrected,  could 
result  in  arcing  of  the  exposed  wires  and 
burn  a  hole  in  the  bleed  air  line  or  the 
nearby  hydraulic  line,  and  lead  to  a 
possible  hydraulic  fluid  leak  and  fire  in 
the  engine  nacelle  compartment. 

Relevant  Service  Information 

We  have  reviewed  the  following 
service  bulletins  and  procedures: 


Service  Bulletin 

Applicable  model(s)  of  airplane(s) 

Procedures  described 

M7  Aerospace  SA226  Series  Service  Bulletin 
No.  226-24-036,  issued:  September  19, 
2007. 

SA226-AT,  SA226-T,  and  SA226-TC . 

Inspecting  electrical  wires/components,  hy¬ 
draulic  and  bleed  air  tube  assemblies  at 
LH/RH  inboard  wing  leading  edge/battery 
box  areas,  LH/RH  wing  stations  51.167  to 
81.174,  and  at  all  feed-through  locations 
into  the  LH/RH  inboard  keelson. 
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Service  Bulletin 

Applicable  model(s)  of  airplane(s) 

Procedures  described 

M7  Aerospace  SA227  Series  Service  Bulletin 
No.  227-24-019,  issued:  September  19, 
2007. 

M7  Aerospace  SA227  Series  Commuter  Cat¬ 
egory  Service  Bulletin  No.  CC7-24-010, 
issued:  September  19,  2007. 

SA227-AC  and  SA227-AT. 

SA227-CC  and  SA227-DC. 

Swearingen  Aviation  Corporation  SA226  Series 

SA226— AT,  SA226-T,  and  SA226-TC . 

Repositioning  battery  lead  cables. 

Service  Bulletin  No.  SB  24-001,  revised: 
September  16,  1975. 

- 

Fairchild  Aircraft  Corporation  SA226  Series 
Service  Bulletin  No.  SB24-019,  revised:  May 
17,  1983. 

Fairchild  Aircraft  Corporation  SA227  Series 
Service  Bulletin  No.  SB24-001,  revised:  May 
17,  1983. 

SA226-AT,  SA226-T,  and  SA226-TC . 

SA227-AC  and  SA227-AT. 

Covering  four-gauge  wires  leaving  battery  box 
with  firesleeving  and  securing  with  clamp. 

Fairchild  Aircraft  Corporation  SA226  Series 
Service  Bulletin  No.  SB24-020,  revised:  Feb¬ 
ruary  15,  1984. 

SA226-AT,  and  SA226-TC  . 

Protect  battery  power  cable. 

Fairchild  Aircraft  Corporation  SA227  Series 
Service  Bulletin  No.  SB24-002,  revised:  Feb¬ 
ruary  15,  1984. 

SA227-AC  and  SA227-AT. 

* 

FAA’s  Determination  and  Requirements 
of  the  Proposed  AD 

We  are  proposing  this  AD  because  we 
evaluated  all  information  and 
determined  the  unsafe  condition 
described  previously  is  likely  to  exist  or 
develop  on  other  products  of  the  same 
type  design.  This  proposed  AD  would 
require  you  to  inspect  electrical  wires/ 
components,  hydraulic  and  bleed  air 
tube  assemblies  at  LH  and  RH  inboard 
wing  leading  edge/battery  box  areas, 
LH/RH  wing  stations  51.167  to  81.174, 


and  at  all  feed-through  locations  into 
the  LH/RH  inboard  keelson.  If  chafing/ 
arcing  is  found,  this  proposed  AD 
would  require  you  to  reposition,  repair, 
and/or  replace  all  chafed  electrical 
wires,  components,  and  hydraulic  and 
bleed  air  tube  assemblies,  as  required. 
This  proposed  AD  would  also  require 
you  to  reposition  the  battery  lead  cables, 
cover  four-gauge  wires  leaving  battery 
box  with  firesleeving  and  secure  with 
clamps,  and  protect  the  battery  power 
cable. 


Costs  of  Compliance 

We  estimate  that  this  proposed  AD 
would  affect  330  airplanes  in  the  U.S. 
registry. 

We  estimate  the  following  costs  for  all 
Models  SA226,  SA227,  SA227-CC,  and 
SA227-DC  airplanes  to  do  the  proposed 
inspection  required  by  SA226  Series 
Service  Bulletin  No.  226-24-036, 

SA227  Series  Service  Bulletin  No.  227- 
24-019,  or  SA227  Series  Commuter 
Category  Service  Bulletin  No.  CC7-24- 
010: 


Labor  cost 

Parts  cost 

Total  cost  per 
airplane 

Total  cost  on 
U.S.  operators 

4  work-hours  x  $80  per  hour  -  $320  . 

Not  Applicable  . 

$320 

$105,600 

We  estimate  the  following  costs  for  and  SA226-TC  airplanes  for  the  cables  following  SA226  Series  Service 


certain  Models  SA226-AT,  SA226-T, 

proposed  repositioning  of  battery  lead 

Bulletin  No.  SB  24-001: 

Labor  cost 

Parts  cost 

Total  cost  per 
airplane 

Number  of 
airplanes 
affected 

Total  cost  on 
U.S.  operators 

4  work-hours  x  $80  per  hour  -  $320  . 

. . - . . 

$6.80 

$326.80 

2 

$653.60 

We  estimate  the  following  costs  for 
certain  Models  SA226-AT,  SA226-T, 
SA226-TC,  SA227-AC,  and  SA227-AT 
airplanes  following  SA226  Series 

Service  Bulletin  No.  SB24-019  or  with  firesleeving  and  securing  with 

SA227  Series  Service  Bulletin  No.  clamp: 

SB24-001,  for  the  proposed  covering  of 
four-gauge  wires  leaving  battery  box 

Labor  cost 

; 

Parts  cost 

Total  cost  per 
airplane 

Number  of 
airplanes 
affected 

Total  cost  on 
U.S.  operators 

13  work-hours  x  $80  per  hour  -  $1,040  . 

$6.80 

$1,046.80 

70 

$73,276 

We  estimate  the  following  costs  for  following  SA226  Series  Service  Bulletin  Bulletin  No.  SB24-002,  for  the  proposed 

certain  Models  SA226-AT,  SA226-TC,  No.  SB24-020  or  SA227  Series  Service  protection  of  the  battery  power  cable: 

SA227-AC,  and  SA227-AT  airplanes 
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Labor  cost 

Parts  cost 

Total  cost  per 
airplane 

Number  of 
airplanes 
affected 

Total  cost  on 
U.S.  operators 

50  work-hours  x  $80  per  hour  -  $4,000  . 

$3,000 

$7,000 

60 

$420,000 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
Section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701, 
“General  requirements.”  Under  that 
section,  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 


3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  regulatory  evaluation 
of  the  estimated  costs  to  comply  with 
this  proposed  AD  and  placed  it  in  the 
AD  docket. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  that 
contains  the  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information  on  the 
Internet  at  http://www.regulations.gov; 
or  in  person  at  the  Docket  Management 
Facility  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
(800)  647-5527)  is  located  at  the  street 
address  stated  in  the  ADDRESSES  section. 
Comments  will  be  available  in  the  AD 
docket  shortly  after  receipt. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  AD: 


M7  Aerospace  LP:  Docket  No.  FAA-2008- 
0313;  Directorate  Identifier  2007-CE- 
095- AD. 

Comments  Due  Date 

(a)  We  must  receive  comments  on  this 
airworthiness  directive  (AD)  action  by  May 
13,  2008. 

Affected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  the  following 
airplane  models  and  serial  numbers  (S/N) 
that  are  certificated  in  any  category: 

(1)  Group  1:  Model  SA226-AT  Airplanes, 
All  S/N. 

(2)  Group  2:  Model  SA226-T  Airplanes, 

All  S/N. 

(3)  Group  3:  Model  SA226-TC  Airplanes, 
All  S/N. 

(4)  Group  4:  Model  SA227-AC  Airplanes, 
All  S/N. 

(5)  Group  5:  Model  SA227-AT  Airplanes, 
All  S/N. 

(6)  Group  6:  Model  SA227-CC  Airplanes, 
All  S/N. 

(7)  Group  7:  Model  SA227-DC  Airplanes, 
All  S/N. 

Unsafe  Condition 

(d)  This  AD  results  from  five  reports  of 
chafing  between  the  bleed  air  tube  and  the 
electrical  starter  cables  with  one  incident 
resulting  in  a  fire.  We  are  proposing  this  AD 
to  detect  and  correct  chafing/arcing  of 
electrical  wires,  components,  and  bleed  air 
lines.  This  condition  could  result  in  arcing  of 
the  exposed  wires  and  burn  a  hole  in  the 
bleed  air  line  or  the  nearby  hydraulic  line, 
and  lead  to  a  possible  hydraulic  fluid  leak 
and  fire  in  the  engine  nacelle  compartment. 

Compliance 

(e)  To  address  this  problem,  you  must  do 
the  following,  unless  already  done: 


Actions 

Compliance 

Procedures 

(1)  For  Group  1,  Group  2,  and  Group  3  Air¬ 
planes: 

(i)  Inspect  electrical  wires/components,  hy¬ 
draulic  and  bleed  air  tube  assemblies  at 
left-hand  (LH)/right-hand  (RH)  inboard 
wing  leading  edge/battery  box  areas,  LH/ 
RH  wing  stations  51.167  to  81.174,  and 
at  all  feed-through  locations  into  the  LH/ 
RH  inboard  keelson  for  any  evidence  of 
chafing/arcing.  Clear,  repair,  and/or  re¬ 
place  all  chafed  electrical  wires  and 
components,  hydraulic,  and  bleed  air 
tube  assemblies,  and  all  feed-through  lo¬ 
cations,  as  required. 

Within  250  hours  time-in-service  (T1S)  after 
the  effective  date  of  this  AD.  Repetitively 
thereafter  inspect  (paragraph  (e)(1)(i)  of  this 
AD)  at  intervals  not  to  exceed  12  months. 

Follow  M7  Aerospace  SA226  Series  Service 
Bulletin  No.  226-24-036,  issued:  Sep¬ 
tember  19,  2007;  Swearingen  Aviation  Cor¬ 
poration  SA226  Series  Service  Bulletin  No. 
SB  24-001,  issued:  May  18,  1971;  revised: 
September  16,  1975;  Fairchild  Aircraft  Cor¬ 
poration  SA226  Series  Service  Bulletin  No. 
SB  24-019,  issued:  June  2,  1982;  revised: 
May  17,  1983;  and  Fairchild  Aircraft  Cor¬ 
poration  SA226  Series  Service  Bulletin  No. 
SB  24-020,  issued:  January  18,  1983;  re¬ 
vised:  February  15,  1984. 
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Actions  |  Compliance 

(ii)  Reposition  battery  lead  cables,  protect  ; 
the  battery  power  cable,  and  cover  four-  j 
gauge  wires  leaving  battery  box  with  | 
firesleeving  and  secure  with  clamp. 

(2)  For  Group  4  and  Group  5  Airplanes:  j  Within  250  hours  TIS  after  the  effective  date 

(i)  Inspect  electrical  wires/components,  hy-  j  of  this  AD.  Repetitively  thereafter  inspect 

draulic  and  bleed  air  tube  assemblies  at  |  (paragraph  (e)(2)(i)  of  this  AD)  at  intervals 

LH/RH  inboard  wing  leading  edge/battery  not  to  exceed  12  months. 

box  areas,  LH/RH  wing  stations  51.167 
to  81.174,  and  at  all  feed-through  loca¬ 
tions  into  the  LH/RH  inboard  keelson  for 
any  evidence  of  chafing/arcing.  Clear,  re¬ 
pair,  and/or  replace  all  chafed  electrical 
wires  and  components,  hydraulic,  and 
bleed  air  tube  assemblies,  and  all  feed¬ 
through  locations,  as  required. 

(ii)  Protect  the  battery  power  cable  and 
cover  four-gauge  wires  leaving  battery 
box  with  firesleeving  and  secure  with  i 
clamp. 

(3)  For  Group  6  and  Group  7  Airplanes:  Inspect  Within  250  hours  TIS  after  the  effective  date 


electrical  wires/components,  hydraulic  and 
bleed  air  tube  assemblies  at  LH/RH  inboard 
wing  leading  edge/battery  box  areas,  LH/RH 
wing  stations  51.167  to  81.174,  and  at  all  ! 
feed-through  locations  into  the  LH/RH  in-  ; 
board  keelson  for  any  evidence  of  chafing/ 
arcing.  Clear,  repair,  and/or  replace  all 
chafed  electrical  wires  and  components,  hy-  ! 
draulic,  and  bleed  air  tube  assemblies,  and  j 
all  feed-through  locations,  as  required. 


of  this  AD.  Repetitively  thereafter  inspect  at 
intervals  not  to  exceed  12  months. 


Follow  M7  Aerospace  SA227  Series  Sen/ice 
Bulletin  No.  227-24-019,  issued:  Sep¬ 
tember  19,  2007;  Fairchild  Aircraft  Corpora¬ 
tion  SA227  Series  Service  Bulletin  No. 
SB24-001,  issued:  June  2,  1982;  revised: 
May  17,  1983;  and  Fairchild  Aircraft  Cor¬ 
poration  SA227  Series  Service  Bulletin  No. 
SB24-002,  issued:  January  18,  1983;  re¬ 
vised:  February  15,  1984. 


Follow  M7  Aerospace  SA227  Series  Com¬ 
muter  Category  Service  Bulletin  No.  CC7- 
24-010,  issued:  September  19,  2007. 


Note:  Although  not  a  requirement  of  this 
AD,  you  may  incorporate  Swearingen 
Aviation  Corporation  SA226  Series  Service 
Bulletin  No.  57-010,  Revised:  December  5, 
1975,  on  those  airplanes  that  have  not 
installed  the  access  panel.  Installation  of  the 
access  panel  will  simplify  the  incorporation 
of  the  service  bulletins  referenced  in  this  AD 
and  future  inspections  of  the  areas  of 


Alternative  Methods  of  Compliance 
(AMOCs) 

(f)  The  Manager,  Fort  Worth  Airplane 
Certification  Office,  FAA,  has  the  authority  to 
approve  AMOCs  for  this  AD,  if  requested 
using  the  procedures  found  in  14  CFR  39.19. 
Send  information  to  ATTN:  Werner  Koch, 
Aerospace  Engineer,  2601  Meacham  Blvd., 
Fort  Worth,  Texas  76137;  telephone:  (817) 
222-5133;  fax;  (817)  222-5960.  Before  using 
any  approved  AMOC  on  any  airplane  to 
which  the  AMOC  applies,  notify  your 
appropriate  principal  inspector  (PI)  in  the 
FAA  Flight  Standards  District  Office  (FSDO), 
or  lacking  a  PI,  your  local  FSDO. 

Related  Information 

(g)  To  get  copies  of  the  service  information 
referenced  in  this  AD,  contact  M7  Aerospace 
Repair  Station,  P.O.  Box  790490,  San 
Antonio,  Texas  78279-0490;  telephone:  (210) 
824-9421;  fax:  (210)  804-7789.  To  view  the 
AD  docket,  go  to  U.S.  Department  of 
Transportation,  Docket  Operations,  M-30, 
West  Building  Ground  Floor,  Room  W12- 
140,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590,  or  on  the  Internet  at 
http://www.reguIations.gov.  The  docket 


number  is  Docket  No.  FAA-2008-0313; 
Directorate  Identifier  2007-CE-095-AD. 

Issued  in  Kansas  Citv,  Missouri,  on  March 
7,  2008. 

David  R.  Showers, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  E8-5193  Filed  3-13-08;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2008-0006;  Airspace 
Docket  No.  08-ANM-1] 

Proposed  Establishment  of  Class  D 
Airspace  and  Amendment  of  Class  E 
Airspace;  North  Bend,  OR 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
establish  Class  D  airspace  and  amend 
Class  E  airspace  at  Southwest  Oregon 
Regional  Airport,  North  Bend,  OR.  The 
establishment  of  an  air  traffic  control 
tower  has  made  this  action  necessary  for 
the  safety  and  management  of  aircraft 
within  this  airspace.  This  action  will 
also  update  the  name  of  the  airport  from 


North  Bend  Municipal  Airport,  North 
Bend,  OR. 

DATES:  Comments  must  be  received  on 
or  before  April  28,  2008. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue  SE., 
Washington,  DC,  20590.  Telephone 
(202)  366-9826.  You  must  identify  FAA 
Docket  No.  FAA-2008-0006;  Airspace 
Docket  No.  08-ANM-l,  at  the  beginning 
of  your  comments.  You  may  also  submit 
comments  through  the  Internet  at 
http://www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eldon  Taylor,  Federal  Aviation 
Administration,  System  Support  Group, 
Western  Service  Area,  1601  Lind 
Avenue,  SW.,  Renton,  WA  98057; 
telephone  (425)  203-4537. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
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regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  both 
docket  numbers  (FAA  Docket  No.  FAA 
2008-0006  and  Airspace  Docket  No.  08- 
ANM-1)  and  be  submitted  in  triplicate 
to  the  Docket  Management  System  (see 
ADDRESSES  Section  for  address  and 
phone  number).  You  may  also  submit 
comments  through  the  Internet  at 
http://www.regulations.gov. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  action  must  submit  with  those 
comments  a  self-addressed  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to  FAA 
Docket  No.  FAA-2008-0006  and 
Airspace  Docket  No.  08-ANM-l”.  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

All  communications  received  on  or 
before  the  specified  closing  date  for 
comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  action  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
public  docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM’s 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://www.regulations.gov. 
Recently  published  rulemaking 
documents  can  also  be  accessed  through 
the  FAA’s  Web  page  at  http:// 
www.faa.gov  or  the  Federal  Register’s 
Web  page  at  http://wwwgpoaccess.gov/ 
fr/ index.html. 

You  may  review  the  public  docket 
containing  the  proposal,  any  comments 
received,  and  any  final  disposition  in 
person  in  the  Dockets  Office  (see  the 
ADDRESSES  section  for  the  address  and 
phone  number)  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
federal  holidays.  An  informal  docket 
may  also  be  examined  during  normal 
business  hours  at  the  Northwest 
Mountain  Regional  Office  of  the  Federal 
Aviation  Administration,  Air  Traffic 
Organization,  Western  Service  Area, 
System  Support  Group,  1601  Lind 
Avenue,  SW.,  Renton,  WA  98057. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  NPRM's  should 
contact  the  FAA’s  Office  of  Rulemaking, 
(202)  267-9677,  for  a  copy  of  Advisory 
Circular  No.  11-2 A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 


The  Proposal 

The  FAA  is  proposing  an  amendment 
to  Title  14  Code  of  Federal  Regulations 
(14  CFR)  part  71  by  establishing  Class  D 
and  amending  Class  E  airspace  at 
Southwest  Oregon  Regional  Airport, 
North  Bend,  OR.  Controlled  airspace 
extending  upward  from  the  surface  to 
and  including  2,500  feet  MSL  within  a 
4.2-mile  radius  of  Southwest  Oregon 
Regional  Airport,  North  Bend,  OR,  is 
required  for  IFR  flight  operations  at 
Southwest  Oregon  Regional  Airport, 
North  Bend,  OR.  The  establishment  of 
an  air  traffic  control  tower  has  made  this 
action  necessary.  This  rule  also  will 
change  the  name  of  the  airport  from 
North  Bend  Municipal  Airport,  to 
Southwest  Oregon  Regional  Airport. 
Class  D  and  Class  E  airspace 
designations  are  published  in  paragraph 
5000  and  6002,  respectively,  of  FAA 
Order  7400. 9R,  signed  August  15,  2007, 
and  effective  September  15,  2007,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  and  E  airspace 
designations  listed  in  this  document 
will  be  published  subsequently  in  this 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation;  (1) 
is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule, 
when  promulgated,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

The  FAAs  authority  to  issue  rules 
regarding  aviation  safety  is  found  in 
Title  49  of  the  U.S.  Code.  Subtitle  1, 
Section  106,  describes  the  authority  for 
the  FAA  Administrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  agency’s 
authority.  This  rulemaking  is 
promulgated  under  the  authority 
described  in  Subtitle  VII.  Part  A, 

Subpart  I,  Section  40103.  Under  that 
section,  the  FAA  is  charged  with 
prescribing  regulations  to  assign  the  use 
of  the  airspace  necessary  to  ensure  the 
safety  of  aircraft  and  the  efficient  use  of 
airspace.  This  regulation  is  within  the 


scope  of  that  authority  as  it  establishes 
controlled  airspace  at  Southwest  Oregon 
Regional  Airport,  North  Bend,  OR. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  FAA  Order  7400.9R, 
Airspace  Designations  and  Reporting 
Points,  signed  August  15,  2007,  and 
effective  September  15,  2007,  is 
amended  as  follows: 

Paragraph  5000  Class  D  airspace. 
***** 

ANM  OR  D  North  Bend,  OR  (New) 

Southwest  Oregon  Regional  Airport,  OR 
(Lat.  43°25'02"  N„  long.  124°14'46"  VV.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  4.2-mile  radius  of  the  Southwest 
Oregon  Regional  Airport.  This  Class  D 
airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 
***** 

Paragraph  6002  Class  E  airspace 
Designated  as  Surface  Areas. 

*  *  *  *  *  * 

ANM  OR  E2  North  Bend,  OR  [Amended] 

Southwest  Oregon  Regional,  OR 
(Lat.  43°25'02"  N.,  long.  124°14'46"  W.) 
North  Bend  VORTAC 

(Lat.  43°24'56"  N.,  long.  124°10'06"  W.) 
Emire  LOM/NDB 

(Lat.  43°23'41"  N.,  long.  124°18'37"  VV.) 
Within  a  4.2-mile  radius  of  the  Southwest 
Oregon  Regional  Airport,  and  within  1.8 
miles  each  side  of  the  North  Bend  VORTAC 
044°  radial  extending  from  the  4.2-mile 
radius  to  5.7  miles  northeast  of  the  VORTAC; 
and  within  3.7  miles  each  side  of  the  North 
Bend  VORTAC  092°  radial  extending  from 
the  4.2-mile  radius  to  7.5  miles  east  of  the 
VORTAC;  and  within  2.7  miles  each  side  of 
the  241°  bearing  from  the  Emire  LOM/NDB 
extending  from  the  4.2-mile  radius  to  6.1 
miles  southwest  of  the  LOM/NDB.  This  Class 
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E  airspace  area  is  effective  during  the  specific 
dates  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  continuously  published  in 
the  Airport/Facility  Directory. 
***** 

Issued  in  Seattle,  Washington,  on  March  7, 
2008. 

Kevin  Nolan. 

Acting  Manager,  System  Support  Group. 
Western  Service  Area. 

[FR  Doc.  E8-5180  Filed  3-13-08;  8:45  am] 

BILLING  COOE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  71 

[Docket  No.  FAA-2008-021 1 ;  Airspace 
Docket  No.  08-AWP-3] 

RIN  2120-AA66 

Proposed  Establishment  of  Class  D 
Airspace;  San  Bernardino  International 
Airport,  San  Bernardino,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  D  airspace  at  San 
Bernardino  International  Airport,  San 
Bernardino,  CA.  A  contract  Airport 
Traffic  Control  Tower  (ATCT)  is  being 
established  at  San  Bernardino 
International  Airport,  San  Bernardino, 
CA,  which  will  meet  criteria  for  Class  D 
airspace.  Class  D  airspace  is 
recommended  when  the  ATCT  is  open 
to  contain  and  protect  Standard 
Instrument  Approach  Procedures 
(SIAPs)  and  other  Instrument  Flight 
Rules  (IFR)  operations  at  the  airport. 
This  action  would  establish  Class  D 
airspace  extending  upward  from  the 
surface  to  but  not  including  2,700  feet 
Mean  Sea  Level  (MSL)  within  a  4.5 
nautical  mile  radius  of  the  airport. 
DATES:  Comments  must  be  received  on 
or  before  April  14,  2008. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401, 400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
-docket  number  FAA-2008-021 1/ 
Airspace  Docket  No.  08-AWP-3,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 


Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Manager,  System 
Support  Group,  Western  Service  Center, 
Federal  Aviation  Administration,  1601 
Lind  Avenue  SW.,  Renton,  WA  98057. 
FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Tonish,  System  Support  Group, 
Western  Service  Center,  Federal 
Aviation  Administration,  1601  Lind 
Avenue  SW.,  Renton,  WA  98057; 
telephone  (425)  203—4532. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental ,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  No.  FAA-2008-021 1/Airspace 
Docket  No.  08-AWP-3.”  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRMs 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA’s  Web 
page  at  http:/ Vwww .faa.gov  or  the 
Superintendent  of  Document’s  Web 
page  at  http://www.access.gpo.gov/nara. 
Additionally,  any  person  may  obtain  a 
copy  of  this  notice  by  submitting  a 


request  to  the  Federal  Aviation 
Administration,  Office  of  System 
Operations  Airspace  and  AIM,  AJR-3, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM’s  should  contact  the  FAA’s 
Office  of  Rulemaking,  (202)  267-9677, 
to  request  a  copy  of  Advisory  Circular 
No.  11-2  A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  D  airspace  at  San 
Bernardino  International  Airport,  San 
Bernardino,  CA.  An  ATCT  is  being 
contracted  at  San  Bernardino 
International  Airport,  and  Class  D 
airspace  is  recommended  during  the 
hours  the  ATCT  is  open.  Class  D 
controlled  airspace  is  necessary  for  the 
safety  of  aircraft  executing  SIAPs  and 
other  IFR  operations  at  San  Bernardino 
International  Airport.  Class  D  airspace 
will  be  effective  during  specified  dates 
and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  date  and 
time  will,  thereafter,  be  published  in  the 
Airport/Facility  Directory. 

Class  D  airspace  designations  for 
airspace  areas  extending  upward  from 
the  surface  of  the  earth  are  published  in 
Paragraph  5000  of  FAA  Order  7400. 9R, 
signed  August  15,  2007,  and  effective 
September  15,  2007,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designations 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore,  (1)  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866;  (2)  is  not  a  “significant 
rule”  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 
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List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  389. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9R,  Airspace 
Designations  and  Reporting  Points, 
signed  August  15,  2007,  and  effective 
September  15,  2007,  is  amended  as 
follows: 

Paragraph  5000  Class  D  Airspace. 
***** 

AWP  CA  D  San  Bernardino  International 
Airport,  San  Bernardino,  CA  [NEW] 

San  Bernardino  International  Airport,  San 
Bernardino,  CA 

(Lat.  34°05'43"'  N,  long.  117°14'06"  W) 
Redlands  Muni  Airport,  Redlands,  CA 
(Lat.  34°05'07"  N,  long.  117°08'47"  W) 

That  airspace  extending  upward  from  the 
surface  to  but  not  including  2,700  feet  MSL 
within  a  4.5-mile  radius  of  San  Bernardino 
International  Airport  excluding  that  airspace 
within  1  mile  radius  of  Redlands  Muni 
Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
***** 

Issued  in  Seattle,  Washington,  on  March  5, 
2008. 

Kevin  Nolan, 

Acting  Manager,  System  Support  Group, 
Western  Service  Center. 

[FR  Doc.  E 8— 4941  Filed  3-13-08;  8:45  am] 

BILLING  COOE  4910-13-P 


POSTAL  SERVICE 
39  CFR  Part  111 

Letter-Size  Booklets  and  Folded  Self- 
Mailers 

AGENCY:  Postal  Service. 


ACTION:  Advance  notice  of  proposed 
rulemaking.  s 

SUMMARY:  The  Postal  Service  is 
developing  new  mailing  standards  for 
folded  self-mailers,  booklets,  and  folded 
booklets  mailed  at  automation  and 
machinable  letter  prices.  This  notice 
provides  advance  information  about  the 
mail  preparation  changes  to  help 
mailers  plan  for  future  mailings. 

DATES:  We  must  receive  your  comments 
on  or  before  April  14,  2008. 

ADDRESSES:  Mail  or  deliver  written 
comments  to  the  Manager,  Mailing 
Standards,  U.S.  Postal  Service,  475 
L’Enfant  Plaza,  SW.,  Room  3436, 
Washington,  DC  20260-3436.  You  may 
inspect  and  photocopy  all  written 
comments  at  USPS  Headquarters 
Library,  475  L’Enfant  Plaza,  SW.,  11th 
Floor  N,  Washington,  DC  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Walsh,  202-268-7595,  or  Bill 
Chatfield,  202-268-7278. 
SUPPLEMENTARY  INFORMATION: 

Background 

Due  to  the  price  increases  associated 
with  mailing  flat-size  catalogs  last  year, 
letter-size  catalogs  have  become  more 
popular.  These  types  of  letter-size 
booklets  and  folded  self-mailers  are 
often  called  “slim  jims.”  Unfortunately, 
many  slim  jims  will  jam  letter 
automation  equipment  or  become 
significantly  damaged  during 
processing.  To  avoid  these  problems, 
slim  jims  often  are  run  on  flat-sorting 
equipment,  where  they  process  without 
significant  problems,  but  at  significantly 
greater  cost.  To  rectify  this  situation,  the 
Postal  Service  is  developing  new 
automation  mail  preparation  standards 
for  letter-size  booklets  and  folded  self- 
mailers  that  more  accurately 
characterize  which  pieces  can  be  run  on 
our  primary  letter-sorting  equipment. 

In  addition,  we  have  observed  an 
increase  in  untabbed  booklets  that  are 
entered  at  machinable  (nonautomation) 
prices.  Many  of  these  booklets  cannot 
run  on  our  primary  letter-sorting 
equipment,  even  if  tabbed.  Our  new 
mail  preparation  standards  will  better 
align  the  machinable  and  automation 
requirements  and  outline  new  tabbing 
requirements  for  efficient  letter  mail 
processing. 

Mailpiece  Testing 

Letters  processed  on  our  primary 
letter-sorting  equipment  travel  around 
turns  and  through  gates  at  the  rate  of  10 
letters  per  second.  In  this  environment, 
the  physical  behavior  of  booklets  and 
folded  self-mailers  differs  significantly 


from  enveloped  pieces  due  to  a  number 
of  physical  characteristics.  We 
consulted  widely  with  mailers,  printers, 
manufacturers,  and  USPS  field 
processing  operations  to  determine  the 
physical  characteristics  that  were  most 
likely  to  be  both  important  in  processing 
and  compatible  with  industry  practices. 
The  characteristics  chosen  for  testing 
were:  Size,  thickness,  cover  stock,  tab 
style,  tab  strength,  tab  location,  and 
binding  (either  stapled  on  a  single  fold; 
stapled  and  folded  twice;  or  folded 
twice  and  unstapled — a  folded  self- 
mailer). 

The  USPS  Engineering  department 
designed  testing  in  two  phases,  with  the 
first  phase  intended  to  determine  the 
characteristics  of  a  mailpiece  that  are 
most  important  for  efficient  processing. 
In  this  first  phase,  test  pieces  were 
intermixed  with  enveloped  letters  to 
replicate  normal  postal  processing. 
Damaged  pieces  were  removed  between 
runs,  and  we  compiled  statistics  on  jams 
and  damage.  A  second  phase  w  ill 
determine  and  verify  the  specific  limits 
on  each  characteristic  for  automation- 
compatible  booklets  and  folded  self- 
mailers.  In  this  notice,  we  report  the 
results  of  the  first  phase  to  provide 
mailers  with  the  earliest  possible  test 
results  and  opportunity  to  comment. 

Preliminary  Data 

The  first  phase  of  testing  revealed  that 
the  most  important  characteristics  by  far 
are  thickness  and  tab  integrity,  and  that 
each  of  these  characteristics  is 
independently  important.  The  next  most 
significant  characteristic  is  the  cover 
stock. 

Thickness 

We  tested  two  mailpiece  thicknesses: 
Vis  inch  and  Vb  inch.  As  long  as  the  tabs 
remained  in  place  and  did  not  break,  the 
Vui-inch-thick  pieces  ran  with  jam  and 
damage  rates  somewhat  higher  than  the 
rates  anticipated  for  similar  enveloped 
letters.  The  Vs-inch-thick  pieces 
sustained  unacceptable  rates  of  jams 
and  damage  throughout  the  range  of  all 
characteristics  tested. 

Tabs 

We  tested  1-inch  paper  tabs,  both 
perforated  and  nonperforated,  with 
three  paper  strengths — 28/30,  42/45, 
and  56/60  (inline/cross  directions).  The 
perforated  tabs  were  2. 5/2. 5/3. 9  (2.5  mm 
perforation/alternating  with  2.5  mm  of 
uncut  material/with  a  perforation 
starting  3.9  mm  from  each  edge).  We 
also  tested  1-inch  plastic  tabs  with  two 
levels  of  perforation — 2/1/1  and  2. 5/3/3. 
The  weaker  variety  (2/1/1)  of  plastic  tab 
broke  readily  in  processing,  yielding 
unacceptable  levels  of  jams  and  damage. 
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All  of  the  other  tabs  that  we  tested 
performed  reasonably  well  when  fed 
with  tabs  on  the  top,  or  on  the  left  and 
the  right  edges  of  the  mailpiece.  When 
fed  with  tabs  on  the  bottom, 
performance  was  unacceptable. 

Cover  Stock 

We  tested  20-  and  28-pound  bond 
cover  stock.  The  heavier  cover  stock 
performed  better. 

Other  Characteristics  Tested 

Variations  of  size  (5"  x  83/a"  and  6"  x 
107/b"),  tab  location  (top  and  ends  as 
specified  in  the  Domestic  Mail  Manual, 
section  201.3.0),  and  binding  did  not 
have  a  significant  effect  on  the  test 
results  for  the  Via-inch-thick  mailpieces. 

Additional  Mailpiece  Characteristics 

Other  characteristics  are  known  to  be 
important.  These  characteristics  include 
surface  friction,  static  attraction,  and 
tear  strength  on  the  cover;  tab  adhesives; 
tab  application;  and  compatibility  with 
current  letter  trays  (slim  jims  are  more 
sensitive  to  damage  than  regular 
enveloped  letters).  We  will  provide  new 
standards  for  these  characteristics  in  a 
future  proposed  rule. 

Machinable  Letters 

Once  we  complete  the  new  standards 
for  booklets  and  folded  self-mailers,  we 
plan  to  extend  those  standards  to  all 
machinable  letters.  Booklets  are 
mailable  at  automation  prices  when 
barcoded  and  tabbed  or  sealed. 

However,  booklets  with  the  spine  on  the 
bottom  edge  but  without  tabs  are 
currently  allowed  as  machinable  letters 
when  they  are  not  barcoded.  In  the 
future,  we  plan  to  allow  nonbarcoded 
booklets  and  folded  self-mailers  to  be 
mailed  as  machinable  letters  only  if  they 
meet  all  of  the  mail  preparation 
requirements  for  automation  letters. 

This  change  will  ensure  efficient  mail 
processing  for  all  letter-size  booklets 
and  folded  self-mailers. 

Comments  and  Suggestions 

We  encourage  mailers  to  send  their 
comments  and  suggestions  on  the 
information  provided  in  this  notice.  We 
are  especially  asking  mailers  to  suggest 
any  new  or  alternative  booklet 
construction  techniques  that  will 
improve  machine  performance  on  Va- 
inch  and  Via-inch  booklets.  Suggestions 
on  tab  adhesive  are  also  appreciated. 

We  will  continue  to  consult  with  the 
mailing  industry  to  develop  and  test  the 
mailing  standards.  For  example,  we 
intend  to  investigate  to  what  extent 
pieces  between  Vie-inch  and  Va-inch- 
thick  will  process  acceptably,  whether 
there  is  a  (not-yet-tested)  variety  of 


closure  or  configuration  that  will  make 
Va-inch-thick  pieces  acceptable,  and  the 
impact  of  lightweight  pages  or  having 
the  spine  on  the  short  edge  (i.e.,  the 
leading  edge). 

In  addition,  since  it  may  be  difficult 
for  mailers  to  identify  tabs  with 
appropriate  materials,  size,  perforations, 
and  adhesives,  we  will  investigate  a 
means  to  certify  and  mark  acceptable 
tabs.  Perforation  makes  it  difficult  to 
inspect  tab  strength.  Perforated  plastic 
tabs  are  especially  problematic,  as  they 
raise  additional  issues  with  adhesive 
bonding  and  leakage.  We  would 
appreciate  comments  on  the  impact  of 
prohibiting  perforated  tabs  until 
certification  procedures  are  developed. 

Next  Steps 

Once  our  testing  is  completed  and  the 
results  are  validated,  we  will  publish  a 
proposed  rule  in  the  Federal  Register, 
with  a  request  for  comments  on  the 
revised  mailing  standards.  The  revised 
standards  will  not  change  the 
preparation  criteria  for  enveloped 
letters.  Fully  enveloped  pieces  up  to  Vi- 
inch  thick  that  meet  automation 
standards  will  continue  to  be  accepted 
at  automation  prices. 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401, 403, 404, 414, 416,  3001-3011,  3201- 
3219, 3403-3406,  3626,  3632,  3633,  5001. 

Neva  R.  Watson, 

Attorney,  Legislative. 

[FR  Doc.  E8-5094  Filed  3-13-08;  8:45  am] 

BILLING  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R05-OAR-2007-1177;  FRL-8542-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Indiana; 
Revisions  to  Particulate  Matter  Rules 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  On  November  27,  2007, 
Indiana  submitted  draft  revisions  to  its 
particulate  matter  State  Implementation 
Plan  (SIP)  for  sources  in  Clark, 
Dearborn,  Dubois,  Howard,  Lake, 
Marion,  St.  Joseph,  Vanderburgh,  Vigo, 
and  Wayne  Counties.  Indiana 
supplemented  its  submittal  with  a 
public  hearing  transcript  and  additional 
technical  support  documents  on 
December  3,  2007,  and  submitted  final, 
fully  adopted  revised  rules  on  February 
21,  2008.  This  SIP  revision  updates 
facility  names,  revises  formatting. 


removes  sources  no  longer  in  operation, 
and  revises  some  emission  limits. 

Where  emission  limits  increase,  the 
State  has  included  air  quality  modeling 
analyses  that  demonstrate  that  air 
quality  will  continue  to  be  protected. 
EPA  is  proposing  to  approve  this  SIP 
revision  request. 

DATES:  Comments  must  be  received  on 
or  before  April  14,  2008. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-R05- 
OAR— 2007— 1177,  by  one  of  the 
following  methods: 

1.  http:// www. reg ulations.gov  Follow 
the  on-line  instructions  for  submitting 
comments. 

2.  E-mail:  Rosenthal.steven@epa.gov. 

3.  Fax:  (312)  886-5824. 

4.  Mail:  Steven  Rosenthal,  Acting 
Chief,  Criteria  Pollutant  Section,  Air 
Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

5.  Hand  Delivery:  Steven  Rosenthal, 
Acting  Chief,  Criteria  Pollutant  Section, 
Air  Programs  Branch  (AR-18J),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  Such  deliveries  are  only 
accepted  during  the  Regional  Office 
normal  hours  of  operation,  and  special 
arrangements  should  be  made  for 
deliveries  of  boxed  information.  The 
Regional  Office  official  hours  of 
business  are  Monday  through  Friday, 
8:30  a.m.  to  4:30  p.m.  excluding  Federal 
holidays. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-R05-OAR-2007- 
1177.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may.be 
made  available  online  at  http:// 
www.regulations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  http:// 
www.regulations.gov  or  e-mail.  The 
http://www.regulations.gov  Web  site  is 
an  “anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through  http:// 
www.regulations.gov  your  e-mail 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
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recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses.  For  additional  instructions  on 
submitting  comments,  go  to  Section  I  of 
the  SUPPLEMENTARY  INFORMATION  section 
of  this  document. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  http:// 
www.regulations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
will  be  publicly  available  only  in  hard 
copy.  Publicly  available  docket 
materials  are  available  either 
electronically  in  http:// 
www.regulations.gov  or  in  hard  copy  at 
the  Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  This  Facility  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  We  recommend  that  you 
telephone  Mary  Portanova  at  (312)  353- 
5954  before  visiting  the  Region  5  office. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Portanova,  Environmental 
Engineer,  Criteria  Pollutant  Section,  Air 
Programs  Branch  (AR-18J), 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  353-5954, 
portanova.mary@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
“we,”  “us,”  or  “our”  is  used,  we  mean 
EPA.  This  supplementary  information 
section  is  arranged  as  follows: 

I.  What  should  I  consider  as  I  prepare  my 

comments  for  EPA? 

II.  Background 

III.  What  has  Indiana  revised  in  326  IAC  6.5? 

a.  Clark  County 

b.  Dearborn  County 

c.  Dubois  County 

d.  Howard  County 

e.  Marion  County 

f.  St.  Joseph  County 

g.  Vanderburgh  County 

h.  Vigo  County 

i.  Wayne  County 

IV.  What  has  Indiana  revised  in  326  IAC  6.8 

(Lake  County)? 

V.  PM10  Modeling  Analyses 

a.  Clark  County 

b.  Dubois  County 

c.  Marion  County 

d.  St.  Joseph  County 


e.  Lake  County 

VI.  What  action  is  EPA  taking  today? 

VII.  Statutory  and  Executive  Order  Reviews. 

I.  What  should  I  consider  as  I  prepare 
my  comments  for  EPA? 

When  submitting  comments, 
remember  to: 

1.  Identify  the  rulemaking  by  docket 
number  and  other  identifying 
information  (subject  heading,  Federal 
Register  date  and  page  number). 

2.  Follow^directions — The  EPA  may 
ask  you  to  respond  to  specific  questions 
or  organize  comments  by  referencing  a 
Code  of  Federal  Regulations  (CFR)  part 
or  section  number. 

3.  Explain  why  you  agree  or  disagree: 
suggest  alternatives  and  substitute 
language  for  your  requested  changes. 

4.  Describe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  that  you  used. 

5.  If  you  estimate  potential  costs  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  be  reproduced. 

6.  Provide  specific  examples  to 
illustrate  your  concerns,  and  suggest 
alternatives. 

7.  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  profanity 
or  personal  threats. 

8.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

II.  Background 

On  November  27,  2007,  Indiana 
submitted  to  EPA  draft  revised  rules  for 
parallel  processing  as  revisions  to  the 
Indiana  SIP  for  particulate  matter, 
measured  as  particles  with  an 
aerodynamic  diameter  less  than  or  equal 
to  ten  microns  in  diameter  (PM10). 
Indiana  provided  additional  materials, 
dated  December  3,  2007,  in  an 
addendum  to  the  November  27,  2007 
submittal.  Indiana  submitted  final,  fully 
adopted  revised  PM10  rules  on  February 
21,  2008. 

Indiana’s  submittal  consists  of 
revisions  to  326  Indiana  Administrative 
Code  (IAC)  6.5,  Particulate  Matter 
Emission  Limitations  Except  Lake 
County:  and  326  IAC  6.8,  Particulate 
Matter  Emission  Limitations  For  Lake 
County.  The  revised  rules  include  a 
variety  of  changes  to  Indiana’s  Federally 
approved  PM10  SIP  rules,  such  as: 
Updates  to  affected  facilities’  names  or 
emission  source  identifiers:  rule 
formatting  revisions  which  have  no 
effect  on  numerical  emission  limits;  the 
removal  of  emission  limits  for 
individual  emission  units  which  no 
longer  exist  or  operate;  and  the  removal 
of  rules  for  entire  facilities  which  no 
longer  exist  or  which  no  longer  operate 


the  PM10  sources  that  were  listed  in  the 
previous  PM10  SIP.  Indiana  has 
increased  some  PM10  emission  limits 
for  sources  in  Clark,  Dubois,  Marion,  St. 
Joseph,  and  Lake  Counties.  Indiana  has 
also  tightened  PM10  emission  limits  at 
several  sources. 

In  addition,  Indiana  has  relocated  the 
opacity  limits  and  natural  gas 
combustion-only  restrictions  for  its  Lake 
County  sources  to  the  facility-specific 
sections  of  the  rule.  The  PM10  limits 
and  any  opacity  limits  and  natural  gas- 
only  restrictions  for  each  facility  are 
now  grouped  in  a  single  section. 

IILWhat  has  Indiana  revised  in  326 
IAC  6.5? 

Rule  326  IAC  6.5-1,  General 
Provisions,  has  not  changed.  The 
facility-specific  PM  10  emission  limits 
for  Clark,  Dearborn,  Dubois,  Howard, 
Marion,  St.  Joseph,  Vanderburgh,  Vigo, 
and  Wayne  Counties,  given  in  326  IAC 

6.5- 2  through  326  IAC  6.5-10,  have 
been  updated  and  revised,  as  discussed 
below. 

a.  Clark  County 

There  were  eight  facilities  listed  in 
the  previously  approved  SIP  for  Clark 
County  whose  entries  have  been 
removed  from  326  IAC  6.5-2,  due  to 
company  shutdowns  or  the  removal  of 
all  PM10  emitting  units.  The  eight 
facilities  are:  B  &  E  Asphalt  (326  IAC 

6. 5- 2-2);  Colgate  Palmolive  (326  IAC 

6. 5- 2-3);  Gohman  Asphalt  (326  IAC 

6. 5- 2—5);  Hillerich  and  Bradsby  (326 
IAC  6. 5-2-6);  Hooker  Chemical  (326 
IAC  6.5— 2— 7);  Quality  Paving  (326  IAC 

6.5- 2-10);  Robinson  Foundry  (326  IAC 

6.5- 2-11);  and  USS  Agri  Chemicals  (326 
IAC  6.5-2-12). 

The  numerical  PM10  emission  limits 
for  Essroc  Cement  Corporation,  formerly 
Essroc  Materials  (326  IAC  6. 5-2—4),  in 
Clark  County  are  unchanged  from  the 
previously  approved  SIP.  Their  entry  in 
326  IAC  6.5-2  was  only  edited  for 
format  consistency  and  the  updated 
facility  name. 

The  new  rule  removed  the  emission 
limits  for  the  five  million  British 
Thermal  Units  per  hour  (MMBtu/hr) 
gas-oil  boiler  at  PQ  Corporation  (326 
IAC  6. 5-2-9)  in  Clark  County.  That 
boiler  is  no  longer  operating. 

The  previous  entry  for  Kimball 
Office — Borden,  formerly  Kimball  Case 
Goods  (326  IAC  6. 5-2-8),  listed  one  oil- 
fired  boiler  rated  at  6  MMBtu/hr.  The 
revised  rule  lists  two  boilers,  rated  at  6.7 
MMBtu/hr  each,  restricted  to  No.  2  fuel 
oil.  The  original  PM10  emission  limits 
of  0.3  tons  per  year  (tpy)  and  0.0130 
pounds  per  million  British  Thermal 
Units  (lb/MMBtu)  are  unchanged.  The 
listed  emission  limits  now  apply  to  each 
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boiler.  Considering  the  higher  boiler 
rating  of  6.7  MMBtu/hr  as  well,  this 
represents  an  increase  in  allowable  SIP 
emissions  of  approximately  2.3  pounds 
per  day.  It  should  be  noted  that  the  final 
revised  rule  inadvertently  listed  the  lb/ 
MMBtu  limit  in  units  of  gr/dscf.  Indiana 
is  preparing  to  publish  a  correction 
notice  in  the  Indiana  Register  to  remedy 
the  error  and  list  the  Kimball  Office — 
Borden  emission  limit  as  0.0130  lb/ 
MMBtu.  Indiana  performed  dispersion 
modeling  to  show  that  these  emission 
limit  increases  would  be  protective  of 
the  PM10  NAAQS.  See  Section  V  for  a 
discussion  of  the  State’s  modeling 
analysis. 

b.  Dearborn  County 

There  were  two  facilities  listed  in  the 
previously  approved  SIP  for  Dearborn 
County  whose  entries  have  been 
removed  from  326  LAC  6.5-3,  due  to 
company  shutdowns  or  the  removal  of 
all  PM  10  emitting  units.  The  two 
facilities  are  Lotus  Ware  House  (326  IAC 

6. 5- 3-6)  and  Schenley  Distillers, 
Incorporated  (326  IAC  6. 5-3-9). 

The  numerical  PM  10  emission  limits 
for  five  facilities  in  Dearborn  County  are 
unchanged  from  the  previously 
approved  SIP.  Their  entries  in  326  IAC 

6.5- 3  were  only  edited  for  format 
consistency  or  name  changes.  The  five 
facilities  are:  Anchor  Glass  Container 
Corporation,  formerly  Anchor  Glass 
(326  IAC  6.5-3-2);  Dearborn  Ready  Mix, 
LLC,  formerly  Dearborn  Gravel  (326  IAC 

6.5- 3-3J;  Indiana  Michigan  Power, 
Tanners  Creek  Plant  (326  IAC  6.5-3— 4); 
Laughery  Gravel  (326  LAC  6.5-3-5);  and 
Paul  H.  Rohe  Company,  Inc.  (326  IAC 

6.5-  3— 7). 

For  Lawrenceburg  Distillers  Indiana, 
LLC,  formerly  Joseph  E.  Seagram  and 
Sons,  Inc.  (326  IAC  6.5-3-8)  in 
Dearborn  County,  the  reference  to  Boiler 
5  has  been  removed,  because  it  is  no 
longer  operating.  The  remaining 
emission  limits  for  this  facility  were  not 
changed. 

c.  Dubois  County 

There  were  seven  facilities  listed  in 
the  previously  approved  SIP  for  Dubois 
County  whose  entries  have  been 
removed  from  326  IAC  6.5—4,  due  to 
company  shutdowns  or  the  removal  of 
all  PMlO-emitting  units.  The  seven 
facilities  are:  Hoosier  Desk  (326  IAC 

6.5-  4-7);  Indiana  Furniture  Industries 
(326  IAC  6.5-4-11);  Jasper  Cabinet  No. 

1  (326  IAC  6.5—4-12);  Jasper  Cabinet  No. 

2  (326  IAC  6.5-4-13);  Jasper  Cabinets 
Corporation  (326  IAC  6.5—4-14);  Jasper 
Veneer  (326  IAC  6.5-4-22);  and  Jasper 
Wood  Products  (326  IAC  6.5-4-23). 

The  numerical  PM  10  emission  limits 
for  ten  facilities  in  Dubois  County  are 


unchanged  from  the  previously 
approved  SIP.  Their  entries  in  326  IAC 

6.5— 4  were  only  edited  for  format 
consistency  or  name  changes.  The  ten 
facilities  are:  Kimball  Office — Jasper 
15th  Street,  formerly  Artec  (326  IAC 

6.5—  4-2);  DMI  Furniture  Plant  No.  5, 
formerly  Dolly  Madison  Plant  No.  5  (326 
IAC  6.5— 4— 4);  Dubois  County  Farm 
Bureau  Co-op  (326  IAC  6.5— 4-5);  Forest 
Products  No.  1  (326  IAC  6.5-4-6); 
Indiana  Desk  Company  (326  LAC  6.5—4- 
9);  Jasper  Desk  Company,  Incorporated 
(326  IAC  6.5—4—16);  Kimball  Office- 
Jasper  Cherry  Street,  formerly  Jasper 
Laminates,  Plant  #1 — Division  of 
Kimball  (326  IAC  6.5-4-17);  Jasper 
Municipal  Electric  Utility  (326  IAC  6.5- 
4-18);  Jasper  Seating  (326  IAC  6.5-4- 
21);  and  Styline  Industries,  Inc.  Plant  #8 
(326  IAC  6.5-4-24). 

The  revised  rule  does  not  change  the 
previous  PM10  emission  limits  for 
Indiana  Dimension,  Indiana  Furniture 
Industries,  formerly  Indiana  Dimension 
(326  LAC  6.5-4-10).  However,  the 
revised  rule  adds  a  wood  working-dust 
collector  emission  limit  of  0.4  tons  per 
year.  This  emission  unit  was  previously 
listed  in  the  Indiana  PM10  SIP  at  326 
IAC  6.5— 4-8,  in  the  entry  for  Indiana 
Chair.  The  Indiana  Chair  facility  has  not 
moved,  but  it  is  now  part  of  Indiana 
Dimension,  Indiana  Furniture 
Industries,  and  its  PM10  emission  limits 
have  been  added  to  326  IAC  6.5-4-10. 
The  listing  at  326  IAC  6.5— 4-8  for 
Indiana  Chair  has  been  removed  from 
the  SIP. 

The  revised  rule  does  not  change  the 
previous  PM  10  emission  limits  for 
JOFCO  Inc.  Plants  1  and  2,  formerly 
Jasper  Office  Furniture  Co.,  Inc.,  Plant 
#1  (326  IAC  6.5-4-19)  in  Dubois 
County.  However,  the  revised  rule  adds 
an  emission  limit  of  1.2  tons  per  year  for 
wood  working.  This  PM10  emission 
source  and  emission  limit  were 
previously  listed  in  the  Indiana  PM10 
SEP  at  326  LAC  6.5—4-20,  in  a  separate 
entry  for  Jasper  Office  Furniture.  The 
Jasper  Office  Furniture  facility  has  not 
moved,  but  it  is  now  part  of  JOFCO, 

Inc.,  and  its  PM10  emission  limits  have 
been  added  to  326  IAC  6.5-4-19.  The 
listing  at  326  IAC  6.5—4-20  for  Jasper 
Office  Furniture  has  been  removed  from 
the  SIP. 

For  Jasper  Seating  Co.,  Inc.,  Plant  No. 
3,  formerly  Dolly  Madison  Plant  No.  4 
(326  IAC  6.5-4-3J,  the  rating  for  the 
wood-fired  boiler  has  been  corrected 
from  5  MMBtu/hr  to  10.5  MMBtu/hr. 
The  emission  limits  of  9.4  tpy  and  0.60 
lbs/MMBtu  have  not  changed. 

For  Jasper  Chair  Company,  Inc.  (326 
IAC  6.5-4-15),  the  rating  for  the  wood 
boiler  has  been  corrected  from  18 
MMBtu/hr  to  18.3  MMBtu/hr.  The 


annual  emission  limit  for  that  boiler 
increased  from  15.6  tpy  to  15.77  tpy, 
while  the  short-term  limit  of  0.60  lb/ 
MMBtu  remained  the  same.  The 
emission  limit  for  wood  working 
operations  at  this  facility  is  unchanged. 

Indiana  performed  dispersion 
modeling  to  show  that  the  emission 
increases  at  Jasper  Seating  Co.,  Inc.  and 
Jasper  Chair  Company,  Inc.  would  be 
protective  of  the  PM  10  NAAQS.  See 
Section  V  for  a  discussion  of  the  State’s 
modeling  analysis. 

d.  Howard  County 

There  were  nine  facilities  listed  in  the 
previously  approved  SIP  for  Howard 
County  whose  entries  have  been 
removed  from  326  IAC  6.5-5,  due  to 
company  shutdowns  or  the  removal  of 
all  PM  10  emitting  units.  The  nine 
facilities  are:  Cuneo  Press  (326  IAC  6.5- 
5-3);  Greentown  Grain  (326  IAC  6.5-5- 
6);  Howard  Co.  Farm  Bureau  Co-op 
(Greentown)  (326  LAC  6.5-5-7);  Howard 
Co.  Farm  Bureau  Co-op  (Russiaville) 

(326  IAC  6. 5-5-8);  Judson  Feed  &  Grain 
(326  IAC  6.5— 5-9);  Name,  Inc.  (326  IAC 

6.5- 5-12);  Penn-Dixie;  boilers  (326  IAC 

6.5- 5-13);  Penn-Dixie;  furnaces  (326 
IAC  6.5-5-14),  and  Russiaville  Feed  & 
Grain  (326  IAC  6.5-5-15). 

The  numerical  PM10  emission  limits 
for  three  facilities  in  Howard  County  are 
unchanged  from  the  previously 
approved  SIP.  Their  entries  in  326  IAC 

6.5- 5  were  only  edited  for  format 
consistency  or  name  changes.  The  three 
facilities  are:  Kokomo  Grain  Company 
(326  LAC  6.5-5-10);  E  &  B  Paving,  Inc., 
formerly  Mohr  Construction  (326  LAC 

6.5- 5-11);  and  Martin  Marietta 
Materials,  Inc.,  formerly  Yeomen  Stone 
&  Sand  (326  IAC  6.5-5-16). 

The  new  rule  removes  the  entry  for 
two  gas-fired  boilers,  Stack  2,  at  Delco 
Electronics  Corporation,  formerly 
Delphi  Delco  (326  LAC  6.5-5-5).  The 
boilers  are  no  longer  operating.  The 
remainder  of  326  LAC  6. 5-5-5  is 
unchanged. 

For  Chrysler,  LLC-Kokomo  Casting 
Plant  and  Kokomo  Transmission  Plant, 
formerly  Chrysler-Haynes  (326  IAC  6.5- 
5-2)  in  Howard  County,  the  entries  for 
Reverberatory  Furnaces  D  and  E,  both 
92.5  tons  per  year,  and  Gas  Boiler  3, 
have  been  removed,  because  the  units 
are  no  longer  operating.  The  revised  rule 
adds  a  listing  for  Boiler  5,  restricted  to 
natural  gas  only,  and  an  emission  limit 
of  .75  lb/MMBtu  for  Boiler  4  at  the 
Chrysler,  LLC-Kokomo  Transmission 
Plant.  Boiler  4  bums  reclaimed  residual 
oil  or  natural  gas.  Boilers  4  and  5  were 
previously  listed  in  the  Indiana  PM10 
SIP  at  326  LAC  6.5-5— 4,  in  a  separate 
entry  for  DaimleiChrysler-U.S.  31.  The 
two  boilers,  along  with  Boilers  1,  2,  and 
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3  at  the  same  facility,  each  had  emission 
limits  of  0.75  lb/MMBtu  and  shared  an 
overall  limit  of  875.7  tpy  in  326  LAC 

6. 5- 5-4.  The  DaimlerChrysler-U.S.  31 
facility,  now  known  as  the  Chrysler, 
LLC-Kokomo  Transmission  Plant,  has 
not  moved,  but  its  PM10  emission  limits 
have  been  included  in  326  IAC  6.5-5- 
2.  Boilers  1,2,  and  3  have  been  shut 
down  and  demolished.  Boiler  4  retains 
its  original  limit  of  0.75  lb/MMBtu  with 
no  tons-per-year  limit.  The  listing  at  326 
IAC  6.5-5— 4  for  DaimlerChrysler-U.S. 

31  has  been  removed  from  the  SIP. 

e.  Marion  County 

The  revised  rule  no  longer  contains 

6.5- 6-l(b),  which  provided  that 
“sources  shall  be  considered  in 
compliance  with  the  tons  per  year 
emission  limits  established  in  sections  2 
through  36  of  this  rule  if  within  five 
percent  (5%)  of  the  emission  limit.”  The 
removal  of  this  provision  strengthens 
the  SIP. 

There  were  twenty-one  facilities  listed 
in  the  previously  approved  SIP  for 
Marion  County  whose  entries  have  been 
removed  from  326  LAC  6.5-6,  due  to 
company  shutdowns  or  the  removal  of 
all  PMlO-emitting  units.  The  21 
facilities  are:  Bridgeport  Brass  (326  IAC 

6. 5- 6-4);  Central  State  Hospital  (326 
IAC  6.5— 6— 6);  Chevrolet  (326  LAC  6.5-6- 

7) ;  Chrysler  (El.)  Shade  (326  IAC  6.5-6- 

8) ;  Chrys.  Fdy  S.  Tibbs  (326  LAC  6.5-6- 

9) ;  Community  Hospital  (326  IAC  6.5- 
6-10);  Design  Mix  (326  IAC  6.5-6-11); 
Farm  Bureau  (Fert.)  (326  IAC  6.5-6-12); 
FMC  Bearing  (326  IAC  6.5-6-13);  FMC 
Chain  (326  IAC  6.5-6-14);  Fort 
Benjamin  Harrison  (326  IAC  6.5-6-16); 
Glass  Containers  (326  LAC  6.5-6-17); 
Indep.  Concrete  Pipe  (326  LAC  6.5-6- 

19) ;  Indpls.  Rubber  Co.  (326  IAC  6.5-6- 

20) ;  Ind.  Asph.  Pav.  Co.  (326  IAC  6.5- 
6-21);  Nat’l  R.R.  (Amtrak)  (326  IAC  6.5- 
6-24);  Praxair  (326  IAC  6.5-6-27);  RCA 
(326  IAC  6.5-6-29);  Refined  Metals  (326 
IAC  6.5-6-30);  Richardson  Co.  (326  IAC 

6.5- 6-32);  and  Stokely  Van  Camp  (326 
LAC  6.5-6-36). 

The  numerical  PM10  emission  limits 
for  seven  facilities  in  Marion  County  are 
unchanged  from  the  previously 
approved  SIP.  Their  entries  in  326  IAC 

6.5- 6  were  only  edited  for  format 
consistency  or  name  changes.  The  seven 
facilities  are  Allison  Transmission  (326 
IAC  6. 5-6-2);  Bunge  North  America 
(East),  Inc.,  formerly  Central  Soya  (326 
IAC  6. 5-6-5);  Indiana  Veneers 
Corporation  (326  LAC  6.5-6-22); 
Quemetco,  Inc.  (RSR  Corporation)  (326 
IAC  6.5-6-28);  Rolls-Royce  Corporation 
(326  IAC  6.5-6-33);  St.  Vincent’s 
Hospital  and  Health  Care  Service, 
formerly  St.  Vincent’s  Hospital  (326  IAC 

6.5- 6-34),  and  Belmont  Waste  Water 


Sludge  Incinerator,  formerly  Sludge 
Incinerator  (326  IAC  6.5-6-35). 

The  entry  for  Asphalt  Materials,  Inc., 
formerly  Asph.  Mat.  &  Const.,  Inc.  (326 
IAC  6. 5-6-3),  has  been  updated.  The 
PM  10  emission  limits  formerly  listed  for 
the  Oxid.  Tank  are  now  listed  for  the 
Asphalt  Blowing  Stills.  The  numerical 
limits  have  not  changed. 

The  PM  10  emission  limits  for  Citizens 
Thermal  Energy  C.C.  Perry  K,  formerly 
IPL  (326  IAC  6.5-6-23),  have  not 
changed.  A  new  rule  section,  326  IAC 

6.5- 6-23.1,  has  been  added  for 
Indianapolis  Power  and  Light  Company 
(IPL)  Harding  Street  Station.  This 
facility  was  formerly  known  as  IPL 
Stout.  The  emission  limits  for  IPL  Stout 
were  previously  included  with  the 
limits  for  IPL  Perry  K,  now  known  as 
Citizens  Thermal  Energy  C.C.  Perry  K 
(326  IAC  6.5-6-23).  The  PM10  SIP 
emission  limits  for  Indianapolis  Power 
and  Light  Company  (IPL)  Harding  Street 
Station,  formerly  IPL  Stout,  have  not 
changed. 

The  new  rule  removes  individual  unit 
emission  limits  for  three  facilities  in 
Marion  County.  For  Automotive 
Components  Holdings,  LLC- 
Indianapolis  Plant,  formerly  Ford  Motor 
Co.  (326  IAC  6.5-6-15),  the  entry  for 
Boiler  1  was  removed.  This  unit  is  no 
longer  operating.  For  Cargill,  Inc., 
formerly  Cargill  Dry  Com  Ingredients, 
Inc.,  formerly  Illinois  Cereal  Mills, 
Incorporated,  (326  IAC  6.5-6-18),  ten 
emission  units  have  been  removed  from 
the  rule,  due  to  process  shutdowns.  No 
other  emission  limits  at  the  facility  have 
changed.  For  National  Starch  and 
Chemical  Company,  formerly  National 
Starch  (326  IAC  6.5-6-25),  the  entry  for 
Boiler  4  has  been  removed,  because  the 
boiler  is  no  longer  operating.  No  other 
PM  10  emission  limits  at  the  facility 
have  changed. 

For  International  Truck  and  Engine 
Corporation  &  Indianapolis  Casting 
Corporation,  formerly  Navistar 
International,  (326  IAC  6.5-6-26),  the 
entry  for  the  Phase  3  Baghouse  has  been 
clarified  to  apply  to  the  Phase  3  North 
and  South  Baghouses.  Indiana  stated 
that  the  baghouses  vent  through  three 
stacks  of  the  same  height,  very  near  each 
other.  The  emission  limit,  which  applies 
to  the  baghouses  as  a  whole,  has  not 
changed.  This  change  is  not  expected  to 
impact  the  PM  10  concentrations  in  the 
vicinity  of  the  facility.  See  Section  V  for 
a  discussion  of  the  State’s  analysis. 

For  Vertellus  Agriculture  and 
Nutrition  Specialties,  LLC  (Vertellus), 
formerly  Reilly  Industries,  Inc.  (326  IAC 

6.5- 6-31),  Indiana  has  stated  that  the 
correct  PM10  emission  limits  for  the 
186N  and  2724W  units  were  mistakenly 
removed  during  a  previous  rule  revision 


(approved  by  EPA  at  69  FR  5036, 
February  3,  2004).  The  limits  for  the 
2724W  unit  are  reinstated  in  the  revised 
rule  at  4.0  tpy  and  0.15  lb/MMBtu.  The 
revised  rule  combines  the  reinstated 
annual  limit  for  the  186N  unit  (0.9  tpy) 
with  the  unchanged  annual  limits  for 
the  2722W  and  2726S  units  (3.5  and  7.8 
tpy,  respectively)  into  one  12.2  tpy 
shared  limit.  This  shared  limit  is 
equivalent  to  the  sum  of  the  three 
sources’  previous  individual  tons  per 
year  limits.  With  this  change,  the  186N 
unit  increases  its  fuel  limit  slightly, 
from  0.011  lb/MMBtu  to  0.15  lb/ 
MMBtu.  The  fuel  limits  for  the  other 
two  sources  are  unchanged. 

Also  in  the  revised  rule  for  Vertellus, 
Unit  722804  is  no  longer  restricted  to 
only  burning  natural  gas,  but  its  limits 
of  0.2  tpy  and  0.011  lb/MMBtu  are  not 
changed.  The  emission  limits  for  Unit 
732714  have  been  decreased  from  7.5 
tpy  to  2.7  tpy  and  from  0.15  lb/MMBtu 
to  0.011  lb/MMBtu.  In  addition,  the 
112E  boiler,  listed  in  previous  versions 
of  the  PM10  SIP  at  0.5  tpy  and  0.15  lb/ 
MMBtu,  is  no  longer  listed  in  326  IAC 

6.5- 6-31.  It  is  a  waste  heat  boiler  which 
performs  no  combustion  and  has  no 
PM  10  emissions  of  its  own.  Indiana 
performed  dispersion  modeling  to  show 
that  the  revised  emission  limits  at 
Vertellus  would  lead  to  lower  impacts 
on  air  quality  compared  to  the  previous 
emission  limits.  See  Section  V  for  a 
discussion  of  the  State’s  modeling 
analysis. 

/.  St.  Joseph  County 

There  were  twelve  facilities  listed  in 
the  previously  approved  SIP  for  St. 
Joseph  County  whose  entries  have  been 
removed  from  326  IAC  6.5-7,  due  to 
company  shutdowns  or  the  removal  of 
all  PM10  emitting  units.  The  twelve 
facilities  are:  Allied  Signal  Aerospace 
(326  IAC  6.5— 7— 2);  AM  General  (326 
IAC  6. 5-7-3);  ARCO  Engg.  Qonst. 
Corporation  (326  IAC  6. 5-7-4);  Asphalt 
Engineers  (326  IAC  6.5— 7— 5);  I  &  M- 
Twin  Branch  (326  LAC  6.5— 7— 7); 
Mishawaka  Brass  (326  IAC  6. 5-7-8); 
Northern  Indiana  Children’s  Hospital 
(326  IAC  6. 5-7-9);  Reliance  Electric- 
Dodge  (326  IAC  6.5-7-12);  Uniroyal 
(326  IAC  6.5-7-15);  Volney  Felt  Mills 
(326  IAC  6.5-7-17);  Wheelabrator  Frye 
(326  IAC  6.5-7-19),  and  White  Farm 
Equipment  Company  (326  IAC  6.5-7- 
20). 

The  numerical  PM10  emission  limits 
for  three  facilities  in  St.  Joseph  County 
are  unchanged  from  the  previously 
approved  SIP.  Their  entries  in  326  IAC 

6.5- 7  were  only  edited  for  format 
consistency  or  name  changes.  The  three 
facilities  are:  Bosch  Braking  Systems 
Corporation  (326  IAC  6. 5-7-6);  Holy 
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Cross  Services  Corporation  (Saint 
Mary’s  Campus)  (326  IAC  6.5-7-13, 
with  recent  revisions  approved  by  EPA 
on  July  30,  2007,  at  72  FR  41450);  and 
the  University  of  Notre  Dame  du  Lac 
(326  IAC  6.5-7-16). 

The  new  rule  removes  individual  unit 
emission  limits  for  two  facilities  in  St. 
Joseph  County.  For  RACO-Hubbell 
Electric  Products,  formerly  RACO  (326 
IAC  6.5-7-10),  the  entry  for  oil-fired 
boiler  nos.  1  and  2  have  been  removed. 
These  boilers  no  longer  operate.  The 
remaining  PM10  emission  limits  for  this 
facility  are  unchanged.  For  Accucast 
Technology,  LLC,  formerly  Sibley 
Machine  &  Foundry  (326  IAC  6.5-7-14), 
the  entries  for  the  Cupola  and  the 
Tumble  Blast  have  been  removed.  These 
units  are  no  longer  operating.  The 
remaining  PM10  emission  limits  have 
not  changed.  In  the  final  revised  rule, 
Accucast’s  PM10  emission  limits  were 
inadvertently  given  with  units  of 
pounds  per  million  British  Thermal 
Units,  which  is  incorrect.  The  emission 
limits  should  be  in  grains  per  dry 
standard  cubic  foot.  A  correction  notice 
was  published  in  the  Indiana  Register 
on  February  5,  2008,  to  correct  this 
error. 

For  Reith  Riley  Construction 
Company,  Inc.  (326  IAC  6.5-7-11),  one 
Rotary  Dryer  with  limits  of  11.10  tpy  is 
no  longer  operating  and  has  been 
removed  from  the  rule.  The  other  unit, 
a  Rotary  Dryer  with  limits  of  1.70  tpy 
and  0.052  gr/dscf,  has  been  replaced  by 
a  Drum  Mixer/Burner,  with  limits  of 
78.5  tpy  and  0.03  gr/dscf.  The  PM10 
limits  for  the  Rotary  Dryer  at  Walsh  & 
Kelly,  Inc.  (326  IAC  6.5-7-18)  have 
been  increased  from  20.48  tpy  to  53.22 
tpy.  Indiana  performed  dispersion 
modeling  to  show  that  these  emission 
limit  increases  would  be  protective  of 
the  PM10  NAAQS.  See  Section  V  for  a 
discussion  of  the  State’s  modeling 
analysis. 

g.  Vanderburgh  County 

The  revised  rule  no  longer  contains 

6.5-8-l(b),  which  provided  that 
“compliance  with  the  tons  per  year 
limit  shall  be  acceptable  if  within  five 
percent  (5%)  of  the  established  tons  per 
year  emission  limit.”  The  removal  of 
this  provision  strengthens  the  SIP. 

There  were  ten  facilities  listed  in  the 
previously  approved  SIP  for 
Vanderburgh  County  whose  entries  have 
been  removed  from  326  IAC  6.5-8,  due 
to  company  shutdowns  or  the  removal 
of  all  PMlO-emitting  units.  The  ten 
facilities  are:  Bernadin  (326  IAC  6.5-8- 

2) ;  Craddock  Finishing  (326  IAC  6.5-8- 

3) ;  Evv.  State  Hospital  (326  IAC  6.5-8- 

4) ;  Evansville  Veneer  and  Lumber  (326 
IAC  6. 5-8-5);  General  Foods  (326  IAC 


6. 5- 8-6);  Inland  Container  (326  IAC 

6.5- 8 — 7);  International  Steel  (326  IAC 

6.5-  8— 8);  Mead  Johnson  (326  IAC  6.5- 
8-9);  National  of  Evansville  (326  IAC 

6.5- 8-10);  and  Whirlpool — Morgan 
Avenue  (326  IAC  6.5-8-15). 

The  numerical  PM10  emission  limits 
for  two  facilities  in  Vanderburgh  County 
are  unchanged  from  the  previously 
approved  SIP.  Their  entries  in  326  IAC 

6.5- 8  were  only  edited  for  format 
consistency  or  name  changes.  The  two 
facilities  are:  Land  O’Lakes  Purina  Feed 
LLC,  formerly  Purina  Mills,  Inc.  (326 
IAC  6.5-8-12)  and  Southern  Indiana 
Gas  and  Electric  Company,  Broadway 
Avenue  Generating  Station,  formerly 
SIGECO  (326  IAC  6.5-8-13). 

The  new  rule  reduces  or  removes 
individual  unit  emission  limits  for  two 
facilities  in  Vanderburgh  County.  For 
Nunn  Milling  Company,  Inc.  (326  IAC 

6.5- 8-11),  the  entries  and  emission 
limits  for  seven  units  have  been 
removed  due  to  process  shutdowns. 
Only  the  hammer  mill  remains  in  the 
SIP  rule,  with  unchanged  PM10 
emission  limits.  For  Whirlpool 
Corporation  Highway  41  North  (326  IAC 

6.5- 8-14),  boiler  no.  2,  formerly  coal- 
fired,  is  now  required  to  use  natural  gas 
only,  and  the  PM10  emission  limits  for 
boiler  no.  2  have  been  removed  from  the 
rule.  This  is  consistent  with  Indiana’s 
practice  for  other  units  in  Indiana’s 
previous  natural  gas  rule,  approved  by 
EPA  on  February  3,  2004,  at  69  FR  5036. 
Boiler  no.  3,  formerly  coal-fired,  and 
boiler  no.  5,  formerly  oil-fired,  are  now 
each  limited  to  natural  gas  with  #2  fuel 
oil  backup.  Their  PM10  emission  limits 
are  unchanged  from  the  previous  SIP. 
The  entry  for  boiler  no.  4  has  been 
removed,  as  this  unit  is  no  longer 
operating. 

h.  Vigo  County 

The  revised  rule  no  longer  contains 

6. 5- 9-1  (b),  which  provided  that 
“compliance  with  the  tons  per  year 
limit  shall  be  acceptable  if  within  five 
percent  (5%)  of  the  established  tons  per 
year  emission  limit.”  The  removal  of 
this  provision  strengthens  the  SIP. 

There  were  twelve  facilities  listed  in 
the  previously  approved  SIP  for  Vigo 
County  whose  entries  have  been 
removed  from  326  IAC  6.5-9,  due  to 
company  shutdowns  or  the  removal  of 
all  PM10  emitting  units.  The  twelve 
facilities  are:  Alcan  (326  IAC  6. 5-9-2); 
Columbian  Home  Products  (326  IAC 

6. 5- 9-3);  Gartland  Foundry  (326  IAC 

6.5- 9—4);  Indiana  Gas  and  Chemical 
(326  IAC  6.5— 9— 6);  ISU  (326  IAC  6.5-9- 
7);  J.I.  Case  (326  IAC  6.5-9-9);  Rose 
Hulman  (326  IAC  6.5-9-12);  Terre 
Haute  Concrete  (326  IAC  6.5-9-14); 
Terre  Haute  Malleable  (326  IAC  6.5-9- 


16);  United  States  Penitentiary  (326  IAC 

6.5- 9-18);  Wabash  Fibre  Box  (326  IAC 

6.5- 9-19);  and  Wabash  Valiev  Asphalt 
(326  IAC  6.5-9-20). 

The  numerical  PM10  emission  limits 
for  two  facilities  in  Vigo  County  are 
unchanged  from  the  previously 
approved  SIP.  Their  entries  in  326  IAC 

6.5- 9  were  only  edited  for  format 
consistency  or  name  changes.  The  two 
facilities  are  S&G  Excavating,  Inc., 
formerly  Martin  Marietta  (326  IAC  6.5- 
9-10)  and  Ulrich  Chemical,  Inc.  (326 
IAC  6.5-9-17). 

The  new  rule  for  Terre  Haute  Grain 
(326  IAC  6.5-9-15)  in  Vigo  County  does 
not  change  any  PM10  emission  limits. 
However,  the  revised  rule  adds  a  1.7  tpy 
limit  for  drying  and  a  16.0  tpy  limit  for 
handling.  These  emission  units  were 
previously  listed  in  the  Indiana  PM10 
SIP  at  326  IAC  6. 5-9-5,  in  the  entry  for 
Graham  Grain.  The  Graham  Grain 
facility  has  not  moved  or  changed,  but 
its  PM  10  emission  limits  have  been 
included  in  326  IAC  6.5-9-15.  The 
separate  listing  at  326  IAC  6. 5-9-5  for 
Graham  Grain  has  been  removed  from 
the  SIP. 

The  new  rule  reduces  or  removes 
individual  unit  emission  limits  for  two 
facilities  in  Vigo  County.  For 
International  Paper  Company  (326  IAC 

6. 5- 9-8),  the  entry  for  the  no.  5  boiler 
has  been  removed,  because  the  boiler  is 
no  longer  operating.  The  PM10  limits 
for  the  remaining  units  at  this  facility 
are  unchanged.  For  Sisters  of 
Providence  (326  IAC  6.5-9-13),  the  no. 

2  and  3  boilers  are  limited  to  natural  gas 
with  fuel  oil  backup.  The  tons-per-year 
limit  for  these  boilers  has  been  removed, 
but  the  20.52  pounds-per-hour  (lb/hr) 
limit  for  these  boilers,  which  was 
equivalent  to  the  former  tons-per-year 
limit,  has  been  retained.  A  limit  of  0.341 
lb/MMBtu  has  been  added  for  the  no.  2 
and  3  boilers.  The  entry  for  the  nos.  5, 

7,  and  8  boilers  has  been  removed. 

These  units  are  no  longer  operating. 

The  PM10  emission  limits  for  Duke 
Energy  Indiana,  Inc. — Wabash  River 
Generating  Station,  formerly  PSI  (326 
IAC  6.5-9-11),  have  not  changed,  but 
the  limits  apply  to  fewer  units  than 
previously.  The  limits  used  to  cover 
Units  1-6,  but  in  the  revised  rule,  the 
same  limits  cover  only  Units  2-6.  Unit 
1  has  not  operated  since  1994.  Indiana 
has  stated  that  while  the  current  annual 
emission  limit,  4102.3  tpy.  was  based 
upon  six  operating  units  and  should  be 
revised  in  a  future  rulemaking,  the  total 
maximum  possible  emissions  from  the 
five  remaining  units,  at  their  full  0.1338 
lb/MMBtu  emission  limits,  would  be 
4017  tpy.  Therefore,  removing  the 
reference  to  Unit  1  does  not  result  in  an 
increase  in  allowable  PM10  emissions. 
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i.  Wayne  County 

There  were  six  facilities  listed  in  the 
previously  approved  SIP  for  Wayne 
County  whose  entries  have  been 
removed  from  326  IAC  6.5-10,  due  to 
company  shutdowns  or  the  removal  of 
all  PM10  emitting  units.  The  six 
facilities  are:  Dana  Perfect  Circle 
Richmond  (326  IAC  6.5-10-7);  Design  & 
Manufacturing  (326  IAC  6.5-10-8); 
Farmer’s  Grain  (326  IAC  6.5-10-10); 
Schrock  Cabinet  Company  (326  IAC 

6.5- 10-17);  Wallace  Metals  (326  IAC 

6.5- 10-18);  and  Wayne  County  Farm 
Bureau  (326  IAC  6.5-10-19). 

The  numerical  PM10  emission  limits 
for  seven  facilities  in  Wayne  County  are 
unchanged  from  the  previously 
approved  SIP.  Their  entries  in  326  IAC 

6.5- 10  were  only  edited  for  format 
consistency  or  name  changes.  The  seven 
facilities  are:  Barrett  Paving  Materials, 
Inc.  (326  IAC  6.5-10-2);  Autocar  LLC, 
formerly  Dana  Perfect  Circle- 
Hagerstown  (326  IAC  6.5-10-6); 

Earlham  College  (326  IAC  6.5-10-9); 
Joseph  H.  Hill  Co.  (326  IAC  6.5-10-12); 
Land  O’Lakes  Purina  Feed  LLC, 
formerly  Purina  Mills,  Inc.  (326  IAC 

6.5- 10-13);  Richmond  Power  &  Light — 
Whitewater  Valley  Generating  Station 
(326  IAC  6.5-10-15);  and  Richmond 
State  Hospital  (326  IAC  6.5-10-16). 

The  new  rule  reduces  or  removes 
individual  unit  emission  limits  for  four 
facilities  in  Wayne  County.  Previously, 
there  were  two  rules  for  Belden  Wire 
and  Cable  Company,  326  IAC  6.5-10-3 
(office)  and  326  IAC  6.5-10-4  (plant). 
The  revised  PM  10  SIP  gives  a  single 
entry  for  Belden  Wire  and  Cable 
Company  at  326  IAC  6.5-10-3.  There  is 
no  longer  a  rule  listing  numbered  326 
IAC  6.5-10-4.  The  revised  rule  for 
Belden  Wire  and  Cable  Company  retains 
the  emission  limits  for  the  plastic 
compounding,  rubber  mixing,  and 
pneumatic  processes  from  the  former 
rule  326  IAC  6.5-10-4.  The  entry  and 
emission  limits  for  the  oil  boiler, 
originally  in  326  IAC  6.5-10-3,  have 
been  removed,  because  the  boiler  is  no 
longer  operating.  For  Milestone 
Contractors  LP  (Cambridge  City), 
formerly  Cambridge  City  Milestone 
Contractors  (326  IAC  6.5-10-5),  the 
previous  listing  for  the  rotary  dryer  now 
applies  to  the  drum  dryer.  The  dryer’s 
emission  limits  have  decreased  from 
67.4  tpy  to  45.74  tpy  and  from  0.218 
grains  per  dry  standard  cubic  foot  (gr/ 
dscf)  to  0.04  gr/dscf.  For  Johns  Manville 
International,  Inc.,  formerly  Johns 
Manville  Corporation  (326  IAC  6.5-10- 
11),  two  units  are  limited  by  the  revised 
rule  to  burn  natural  gas  only,  and  their 
numerical  emission  limits  have  been 
removed  from  the  SIP.  This  is  consistent 


with  Indiana’s  practice  for  other  natural 
gas  units.  Four  other  units  and  their 
emission  limits  have  been  entirely 
removed  from  the  rule.  These  units  are 
no  longer  operating.  The  PM10  emission 
limits  for  the  remaining  two  units  in  the 
SIP,  line  2  and  line  3  forming  and 
collection,  have  not  changed.  For 
Milestone  Contractors  Richmond, 
formerly  Richmond  Milestone 
Contractors  (326  IAC  6.5-10-14),  the 
listing  for  the  rotary  dryer  now  applies 
to  the  counter  flow  drum  mixer,  and  the 
emission  limits  have  been  reduced  from 
50.80  tpy  to  46.76  tpy,  and  from  0.158 
gr/dscf  to  0.04  gr/dscf. 

IV.  What  Has  Indiana  Revised  in  326 
IAC  6.8? 

-  326  IAC  6.8  covers  PM10  emissions  at 
facilities  in  Lake  County.  Rule  326  IAC 

6.8- 1,  General  Provisions,  has  been 
updated  to  match  the  current  rule 
structure  of  326  IAC  6.8.  Rule  326  IAC 

6.8- 2  contains  updated  and  revised 
facility-specific  PM10  emission  limits. 
The  former  rule  326  IAC  6.8-3,  Lake 
County:  Opacity  Limits;  Exceptions  to 
326  IAC  5-1-2,  has  been  repealed.  Its 
provisions  have  been  placed  in  the 
appropriate  facility-specific  sections  of 
326  IAC  6.8-2.  There  were  minor 
editorial  changes  to  Rule  326  IAC  6.8- 
4,  Lake  County:  Opacity  Limits;  Test 
Methods. 

The  former  rule  326  IAC  6. 8-5-1, 

Lake  County:  Opacity  Continuous 
Emissions  Monitors,  has  been  repealed. 
Its  provisions  have  been  placed  in  326 
IAC  6.8-2-l(e),  and  in  the  appropriate 
facility-specific  sections  of  326  IAC  6.8- 
2.  The  former  rule  326  IAC  6.8-6,  Lake 
County:  Combustion  Sources;  Natural 
Gas,  has  been  repealed.  The  sources 
named  in  the  former  sections  326  IAC 

6. 8- 6-2  through  326  IAC  6.8-6-20,  have 
been  limited  in  the  facility-specific 
sections  of  the  revised  rule  326  IAC  6.8- 
2  to  natural  gas  combustion  only, 
without  numerical  PM10  emission 
limits. 

The  former  rule  326  IAC  6.8-7,  Lake 
County:  Site-Specific  Control 
Requirements,  has  been  repealed, 
because  most  of  its  provisions  were 
outdated,  referring  to  scheduled  control 
device  installations  or  industrial  unit 
shutdowns  which  have  already 
occurred.  The  provisions  which  still 
apply  to  Lake  County  sources  have  been 
added  to  the  appropriate  facility- 
specific  sections  of  326  IAC  6.8-2.  Rule 
326  IAC  6. 8-8-1,  Lake  County: 
Continuous  Compliance  Plan,  has  been 
updated  to  reflect  the  current  list  of 
applicable  facilities. 

The  remainder  of  326  IAC  6.8-8  is 
unchanged.  For  Rule  326  IAC  6.8-9, 
Lake  County:  PM10  Coke  Battery 


Emission  Requirements,  sections  6.8-9- 
1  and  6. 8-9-2  are  unchanged.  Section 

6. 8- 9-3  has  been  amended  to  remove  a 
ieference  to  Inland  Steel  (now  known  as 
Mittal  Steel — Indiana  Harbor  East  Inc.). 
The  requirements  referring  to  this 
facility  have  been  incorporated  into  the 
facility’s  entry  at  326  IAC  6.8-2-17. 

Rule  326  IAC  6.8-10-1.  Lake  County: 
Fugitive  Particulate  Matter,  has  been 
updated  to  reflect  the  current  list  of 
applicable  facilities.  The  remainder  of 
326  IAC  6.8-10  is  unchanged.  Rule  326 
IAC  6.8-11,  Lake  County:  Particulate 
Matter  Contingency  Measures,  is 
unchanged. 

Regarding  the  changes  to  326  IAC  6.8- 
2,  there  were  six  facilities  listed  in  the 
previously  approved  SIP  for  Lake 
County  that  have  been  removed  from 
326  IAC  6.8-2,  due  to  company 
shutdowns  or  the  removal  of  all  PM10- 
emitting  units  previously  regulated 
under  the  PM10  SIP.  The  six  facilities 
are:  American  Steel  Foundries — East 
Chicago  (326  IAC  6. 8-2-3);  Associated 
Box  (326  IAC  6. 8-2-5);  General 
Refractory  (326  IAC  6.8-2-10);  SCA 
Tissue  North  America  LLC,  formerly 
Georgia  Pacific  (326  IAC  6.8-2-11); 
Globe  Industries  (326  IAC  6.8-2-12); 
and  Marport  Smelting  (326  IAC  6.8-2- 
23). 

The  numerical  PM10  emission  limits 
for  fifteen  facilities  in  Lake  County  are 
unchanged  from  the  previously 
approved  SIP.  Their  entries  in  326  IAC 

6.8- 2  were  only  edited  for  format 
consistency  or  name  changes.  The 
fifteen  facilities  are:  Bucko  Construction 
Company,  Inc.  (326  IAC  6. 8-2-7);  W.R. 
Grace  and  Co.— Conn.,  formerly  E.  I. 
Dupont  (326  IAC  6. 8-2-9);  Hammond 
Group,  Inc. — Halstab  Division  (326  IAC 

6.8- 2-14);  Jupiter  Aluminum 
Corporation  (326  IAC  6.8-2-18); 
Carmeuse  Lime  Inc.,  formerly 
Marblehead  Lime  Company  (326  IAC 

6.8- 2-22);  Methodist  Hospital  Inc.  (326 
IAC  6.8-2-24);  National  Recovery 
Systems  (326  IAC  6.8-2-25);  NIPSCo— 
Dean  H.  Mitchell  Station  (326  IAC  6.8- 
2-26);  Premiere  Candy  Company  (326 
IAC  6.8-2-28);  Reed  Minerals — Plant 
#14  (326  IAC  6.8-2-29);  Rhodia,  Inc. 
(326  IAC  6.8-2-30);  Smith  Ready  Mix, 
Inc.  (326  IAC  6.8-2-32);  State  Line 
Energy,  LLC  (326  IAC  6.8-2-33); 
Huhtamaki  Foodservice,  Inc.,  formerly 
The  Chinet  Company  (326  IAC  6.8-2- 
34);  and  Union  Tank  Car  Company, 

Plant  1  (326  IAC  6.8-2-36). 

The  PM10  emission  limits  for  U.S. 
Steel — Gary  Works  (326  IAC  6.8-2-38) 
have  not  changed.  The  opacity  limits  for 
U.S.  Steel — Gary  Works  in  326  IAC  6.8 
are  also  unchanged,  but  they  have  been 
relocated  to  326  IAC  6.8-2-38(b).  These 
facility-specific  opacity  limits  take 
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precedence  over  the  limits  in  Indiana’s 
opacity  regulations  at  326  IAC  5-1-2. 

For  Silgan  Containers  Manufacturing 
Corporation  (326  IAC  6.8-2-31),  the 
previous  PM10  SIP  contained  an 
emission  limit  for  a  stack  serving  three 
incinerator  units.  The  listing  in  326  IAC 

6.8- 2-31  for  that  stack  has  been  revised 
to  apply  to  “Two  (2)  stacks  serving  an 
incinerator  (1  unit),”  with  the  previous 
PM10  emission  limits  of  0.007  lbs/ 
MMBTU  and  0.310  lbs/hr  unchanged. 
However,  according  to  IDEM,  the 
company’s  October  2007  State-issued 
operating  permit  indicates  that  the 
single  incinerator  now  vents  to  only  one 
stack.  The  other  PM  10  emission  limits 
for  this  facility  are  unchanged. 

The  new  rule  removes  individual  unit 
emission  limits  for  eight  facilities  in 
Lake  County.  For  Cargill,  Inc.,  formerly 
Cerestar  USA,  Inc.  (326  IAC  6. 8-2-8), 
twenty-six  PM10  emission  limits  have 
been  removed,  due  to  process 
shutdowns.  The  other  PM10  emission 
limits  for  this  facility  are  unchanged. 

The  limits  for  Hammond  Group,  Inc. 
(HGI) — Expander  Division,  formerly  at 
326  IAC  6.8-2-15,  have  been  combined 
with  that  of  Hammond  Group,  Inc. 

(HGI) — Halox  Division,  formerly  at  326 
IAC  6.8-2-13,  resulting  in  the  revised 
rule  326  IAC  6.8-2-13,  now  titled 
Hammond  Group,  Inc.  (HGI)  Halox 
Division,  Lead  Products  Division,  and 
Hammond  Expander  Division.  The  entry 
for  the  Expander  Division  Stack  l-S-54 
has  been  removed  because  PM10  is  no 
longer  emitted  from  that  stack.  The 
other  PM10  emission  limits  for  the 
Halox  Division  and  Expander  Division 
of  this  facility  are  unchanged.  The 
listing  numbered  326  IAC  6.8-2-15  has 
been  removed  from  the  SIP. 

For  Mittal  Steel — Indiana  Harbor  East 
Inc.,  formerly  Inland  Steel  (326  IAC  6.8- 
2-17),  previously  listed  PM10  emission 
limits  have  been  removed  for  15  units 
which  are  no  longer  operating.  The 
PM10  emission  limits  for  Blending 
system  baghouse  B  have  also  been 
removed,  because  the  baghouse  was 
never  constructed.  The  other  PM  10 
emission  limits  for  this  facility  are 
unchanged.  The  opacity  limits  for  this 
facility  in  326  IAC  6.8  are  not  changed, 
but  they  have  been  relocated  to  326  IAC 

6. 8- 2-1 7(b).  These  facility-specific 
opacity  limits  take  precedence  over  the 
limits  in  Indiana’s  opacity  regulations  at 
326  IAC  5-1-2. 

For  Dover  Chemical  Corporation — 
Hammond,  formerly  Keil  Chemical — 
Division  of  Ferro  Corporation  (326  IAC 

6.8- 2-19),  the  PM10  emission  limits  for 
Pyro-chek  68PB1  of  0.052  lbs/ton  and 
0.030  lbs/hr  and  the  PM10  limits  for 
Pyro-chek  77PB2  of  0.122  lbs/ton  and 
0.040  lbs/hr  have  been  removed  because 


the  units  are  no  longer  operating.  The 
other  PM10  emission  limits  for  this 
facility  are  unchanged. 

For  Mittal  Steel — Indiana  Harbor  West 
Inc.,  formerly  LTV  Steel  Corporation 
(326  IAC  6.8-2-21),  the  PM10  limits  for 
Utility  Boiler  number  3  and  Utility 
boiler  number  4  have  been  removed 
because  the  boilers  are  no  longer 
operating.  The  previous  PM10  limits 
were  0.066  lbs/MMBTU  and  12.85 
lbs/hr  for  each  boiler.  The  other  PM10 
emission  limits  for  this  facility  are 
unchanged.  The  opacity  limits  for  this 
facility  in  326  IAC  6.8  are  not  changed, 
but  they  have  been  relocated  to  326  IAC 

6.8-2-21(b).  These  facility-specific 
opacity  limits  take  precedence  over  the 
limits  in  Indiana’s  opacity  regulations  at 
326  IAC  5-1-2. 

For  Praxair  Inc.  (326  IAC  6.8-2-27), 
the  PM10  emission  limits  of  42.5  lbs/ton 
and  0.340  lbs/hr  for  the  cylinder  paint 
spray  booth,  stack  033;  the  limits  of  42.5 
lbs/ton  and  0.340  lbs/hr  for  the  drum 
paint  spray  booth,  stack  073;  and  the 
limits  of  0.004  gr/dscf  and  0.042  lbs/hr 
for  the  cylinder  shotblaster  number  2 
baghouse,  stack  030,  have  all  been 
removed  because  the  units  are  no  longer 
operating.  The  other  PM10  emission 
limits  for  this  facility  are  unchanged. 

For  Conopco,  Inc.  d/b/a  Unilever  HPC 
USA,  formerly  listed  as  Unilever  HPC 
USA  (326  IAC  6.8-2-35),  sixteen 
emission  units  have  been  removed  from 
the  rule  because  they  are  no  longer 
operating.  These  removals  lower  the 
facility’s  total  allowable  PM10 
emissions  by  approximately  25  pounds 
per  hour.  The  other  PM10  emission 
limits  for  this  facility  are  unchanged. 

For  the  United  States  Gvpsum 
Company  (326  IAC  6.8-2-37),  the  PM10 
emission  limits  for  the  following  have 
been  removed,  due  to  process 
shutdowns,  for  a  total  reduction  of 
about  1.38  lb/hr:  rail  car  unloading, 
stack  J10;  the  Franklin  fiber  process, 
stack  M6;  waliboard  end  sawing,  Stack 
B2;  and  the  panel  saw  process.  The 
other  PM10  emission  limits  for  this 
facility  are  unchanged. 

At  BP  Products  North  America,  Inc. — 
Whiting  Refinery  (BP)  (326  IAC  6.8-2- 
6),  many  emission  units  currently  burn 
natural  gas  or  refinery  gas.  Several 
sources  at  BP  were  previously  allowed 
to  burn  fuel  oil,  but  are  now  limited  to 
natural  gas  or  refinery  gas  under  the 
revised  rule.  In  this  rule,  all  gas-burning 
units  are  given  revised  emission  limits 
that  reflect  the  most  current  EPA  PM  10 
emission  factor  for  gas  combustion 
provided  in  AP— 42.  Refinery  gas  is 
considered  to  have  similar  PM10 
emissions  to  natural  gas.  The  emission 
limits,  0.0075  lb/MMBtu,  are  higher 
than  the  previous  gas  combustion 


emission  limits,  which  were  0.004  lb/ 
MMBtu.  The  previous  emission  limits 
were  also  based  on  EPA  emission 
factors,  but  they  only  included  filterable 
PM10,  which  is  emitted  directly  from 
the  stacks  as  solid  or  liquid  particulate 
matter.  The  newer  factor  includes  both 
filterable  PM10  and  condensable  PM10, 
which  is  emitted  from  the  stacks  as  hot 
gases  or  vapor,  and  which  later  cools 
and  condenses  into  aerosol  droplets, 
also  treated  as  PM10.  The  emission  test 
methods  for  compliance  determinations 
at  BP  are  revised  to  require  the 
measurement  of  both  filterable  and 
condensable  particulate.  The  new  limit 
better  quantifies  the  total  PM10  emitted 
from  natural  gas  combustion. 

Emission  limits  are  also  given  in 
pounds  per  hour  for  most  sources  at  BP; 
these  are  adjusted  to  account  for  the 
revised  gas  combustion  emission 
estimates.  Although  the  numerical 
limits  have  increased,  the  actual  PM10 
emissions  at  the  gas  combusting  sources 
are  not  expected  to  change,  because  the 
units  will  still  be  using  the  same  fuel  as 
before.  Actual  PM10  emissions  will 
decrease  at  those  sources  which  were 
previously  allowed  to  burn  fuel  oil  but 
are  now  using  only  natural  gas  and 
refinery  gas.  Eleven  units  which  have 
been  shut  down  were  removed  from  the 
rule.  Overall,  the  allowable  PM  10 
emissions  at  BP  decrease  by  477  tpy 
under  the  revised  rule. 

ASF — Keystone,  Inc. — Hammond 
(ASF — Keystone),  formerly  American 
Steel  Foundry — Hammond  (326  IAC 

6. 8-2—4),  no  longer  operates  Tub 
Grinder  number  3-0388,  and  its  limits 
are  removed  from  326  IAC  6.8-2— 4. 
Several  spring  grinder  units  at  ASF — 
Keystone  now  vent  to  a  control  device 
with  a  single  stack;  therefore,  their 
emission  limits  have  been  combined 
into  a  single  emission  limit  for  the  stack. 

For  Resco  Products,  Inc.,  formerly 
Harbison  Walker  Refractories, 

Hammond  Works  (326  IAC  6.8-2-16), 
an  emission  limit  of  0.0330  lb/ton  and 
0.460  lb/hr  originally  applied  to  two 
mixers  venting  to  one  stack  (D-5).  The 
two  mixers  now  vent  to  separate  stacks 
(D-5  and  D-14),  so  the  original  limit 
was  split  into  two  separate  limits  of 
0.0165  lb/ton  and  0.230  lb/hr.  The 
newly  added  limit  for  Resin-bonded 
materials  handling,  batching  and 
pressing  at  Stack  D-12A  represents  a 
combination  of  the  former  emission 
limits  for  the  magnesite  auxiliary 
milling  system  (Stack  D-14),  the 
magnesite  smooth  roll  crusher  system 
(D-15),  and  the  specialty  magnesite 
handling  system  (D-16).  The  new  limit, 
which  equals  the  sum  of  the  three 
former  limits,  is  0.25  lb/ton  and  0.93 
lb/hr.  The  previous  entry  for  Chrome 
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Ore  screening  and  milling,  Stack  D-12, 
with  limits  of  0.078  lb/ton  and  1.24  lb/ 
hr,  has  been  removed  from  326  IAC  6.8- 
2-16,  because  the  process  has  been  shut 
down.  Overall,  these  changes  represent 
an  emissions  decrease  of  1.24  lb/hr. 

LaSalle  Steel  Company  (LaSalle  Steel) 
(326  IAC  6.8-2-20)  petitioned  Indiana 
for  higher  emission  limits  on  its  shot 
blasting  operation.  LaSalle  Steel  was 
unable  to  comply  with  its  PM10  SIP 
limits  using  its  control  device,  a 
baghouse,  installed  in  1992.  According 
to  Indiana,  the  original  0.02  lb/hr 
emission  limit  should  have  been  0.02 
grains  per  actual  cubic  foot  (based  on 
the  baghouse  manufacturer’s  guarantee). 
That  rate  corresponds  to  2.57  lb/hr  and 
0.086  pounds  per  ton.  Indiana  revised 
LaSalle’s  shot  blasting  limits  from  0.02 
lb/hr  to  2.57  lb/hr  and  0.001  lb/ton  to 
0.086  lb/ton,  which  is  more  consistent 
with  the  equipment  guarantee. 

Indiana  performed  dispersion 
modeling  to  show  that  the  emission 
limit  changes  at  BP,  ASF  Keystone, 
Resco,  and  LaSalle  Steel  would  still  be 
protective  of  the  PM10  NAAQS.  See 
Section  V  for  a  discussion  of  the  State’s 
modeling  analysis. 

V.  PM10  Modeling  Analyses 

To  demonstrate  that  any  increases  in 
PM10  emission  limits  within  326  IAC 
6.5  and  326  IAC  6.8  would  still  be 
protective  of  the  PM  10  NAAQS.  Indiana 
performed  dispersion  modeling.  Indiana 
used  the  AERMOD  regulatory 
dispersion  model,  version  07026,  to 
evaluate  the  impacts  of  the  increased 
PM10  limits  in  the  revised  rules.  Five 
years  of  representative  local  surface  and 
upper  air  National  Weather  Service  data 
were  used  in  each  AERMOD  analysis. 
Indiana  used  the  AERMET 
meteorological  data  processor,  version 
06341.  a  part  of  the  AERMOD  modeling 
system,  to  prepare  the  surface 
meteorological  data  and  vertical 
profiles,  using  the  seasonal  surface 
characteristics  at  each  surface 
meteorological  data  site.  Indiana  used 
the  Building  Profile  Input  Program 
(BPIP),  version  04274,  to  prepare  wind 
direction-specific  building  dimension 
data  for  each  source.  This  program  also 
calculates  downwash  inputs  for  the 
Plume  Rise  Model  Enhancements 
(PRIME)  algorithm  in  AERMOD. 
Receptors  were  placed  along  facility 
fencelines  and  in  a  grid  pattern 
surrounding  the  source  area,  with  grid 
receptors  100  meters  apart,  in 
accordance  with  EPA  guidance.  The 
AERMAP  preprocessor,  version  06341,  a 
part  of  the  AERMOD  modeling  system, 
was  used  to  assign  the  elevations  for  all 
sources,  buildings,  and  receptors  from 
topographical  data. 


Because  of  their  inherently  low 
emissions,  many  natural  gas  sources  do 
not  have  numerical  emission  limits  in 
the  revised  PM10  rules.  Nonetheless, 
current  EPA  emission  factors  were  used 
to  model  the  PM10  emissions  from  all 
modeled  natural  gas  combustion  units. 

Background  concentrations  taken 
from  local  air  quality  monitoring  data 
were  added  to  the  AERMOD  results  to 
account  for  the  contribution  from 
distant  sources  or  very  small  local 
sources  that  are  typically  not  explicitly 
included  in  the  modeling  analyses. 

For  some  applications,  Indiana 
performed  preliminary  screening 
modeling  using  the  SCREEN3  model, 
which  gives  a  conservative  1-hour 
average  concentration  for  single  sources. 
Conversion  factors  were  used  to 
estimate  24-hour  and  annual  average 
concentration  values  from  the  SCREEN3 
results. 

a.  Clark  County 

The  revised  rule  for  Kimball  Office — 
Borden,  formerly  Kimball  Case  Goods 
(326  IAC  6. 5-2-8),  added  a  second 
boiler  and  slightly  increased  both 
boilers’  listed  MMBtu/hr  ratings. 

Indiana  ran  the  SCREEN3  screening 
model  for  the  resulting  0.096  lb/hr 
increase  in  allowable  PM10  emissions. 
The  maximum  SCREEN3  result  was  0.36 
micrograms  per  cubic  meter  (pg/m3)  on 
a  24-hour  average  and  0.07  pg/m3  on  an 
annual  average.  These  levels  are  not 
generally  considered  likely  to  cause  or 
significantly  contribute  to  a  modeled 
exceedance  of  the  PM  10  NAAQS  of  150 
pg/m3  (24-hour  average)  and  50  pg/m3 
(annual  average).  We  consider  the 
Kimball  Office-Borden  rule  revision  to 
be  approvable. 

b.  Dubois  County 

The  revised  rule  changes  the  PM  10 
emission  limits  for  sources  at  Jasper 
Seating  Co.,  Inc.,  Plant  No.  3  (326  IAC 
6. 5-4-3),  and  Jasper  Chair  Company, 

Inc.  (326  IAC  6.5-4-15).  Indiana  ran 
SCREEN3  for  the  emission  changes  at 
these  sources.  The  SCREEN3  results 
showed  that  the  changes  at  Jasper 
Seating  Co.,  Inc.  had  an  impact  of  1.7 
pg/m3  on  a  24-hour  average  and  0.3  pg / 
m3  on  an  annual  average.  Jasper  Chair 
Company,  Inc.’s  emission  changes  had 
an  impact  of  0.27  pg/m3  on  a  24-hour 
average  and  0.05  pg/m3  on  an  annual 
average.  PM10  concentration  increases 
of  this  size  are  generally  considered  to 
be  unlikely  to  cause  or  contribute  to 
exceedances  of  the  PM  10  NAAQS. 

Indiana  also  used  the  AERMOD 
model  to  evaluate  Dubois  County’s  full 
PM10  emissions.  The  AERMOD  run 
included  23  Dubois  County  facilities. 
Surface  meteorological  data  was  taken 


from  Evansville,  Indiana  and  upper  air 
data  was  taken  from  Peoria,  Illinois,  for 
the  five-year  period  of  1988  to  1992.  The 
high,  second  high  24-hour  modeled 
concentration  was  26.8  pg/m3,  and  with 
the  background  value  of  50.7  pg/m3,  the 
final  result  was  77.5  pg/m3,  compared  to 
the  24-hour  NAAQS  of  150  pg/m3.  The 
maximum  annual  modeled 
concentration  was  3.71  pg/m3,  and  with 
the  annual  background  concentration  of 
26.0,  the  final  result  was  29.7  pg/m3, 
compared  to  the  annual  PM10  NAAQS 
of  50  pg/m3.  Therefore,  the  PM10 
NAAQS  should  be  protected  under  the 
revised  rule,  and  the  revised  PM10 
emission  limits  are  approvable. 

c.  Marion  County 

For  International  Truck  and  Engine 
Corporation  &  Indianapolis  Casting 
Corporation,  formerly  Navistar 
International,  (326  IAC  6.5-6-26),  the 
rule  was  revised  to  reflect  the  fact  that 
there  are  three  exhaust  stacks  that  vent 
the  Phase  3  Baghouse  emissions.  The 
three  stacks  have  the  same  heights,  and 
are  within  10  to  15  feet  of  each  other. 
Since  the  vents  are  so  close  to  each 
other  and  similar  in  size,  EPA  does  not 
expect  that  a  dispersion  modeling 
analysis  would  show  an  appreciable 
difference  between  the  results  of 
modeling  the  full  emissions  from  one 
stack  (as  the  previous  rule  indicated) 
and  the  results  of  modeling  one  third  of 
the  full  emissions  from  each  of  the  three 
stacks  (as  the  revised  rule  indicates). 
Therefore,  EPA  did  not  require  Indiana 
to  perform  additional  modeling  for  the 
revised  rule  for  International  Truck  and 
Engine  Corporation  &  Indianapolis 
Casting  Corporation  (326  IAC  6.5-6-26). 

For  tne  analysis  of  the  emission  limit 
changes  at  Vertellus,  Indiana  performed 
dispersion  modeling  for  the  facility’s 
emission  limit  changes  alone,  to 
evaluate  their  impact.  The  AERMOD 
analysis  used  surface  meteorological 
data  from  Indianapolis,  Indiana,  and 
upper  air  data  from  Dayton,  Ohio,  for 
the  five-year  period  of  1988  to  1992. 
Indiana  modeled  the  previous  and 
revised  PM  10  limits  separately  for  the 
Vertellus  units  affected  by  the  revised 
rule.  The  high,  second  high  modeled  24- 
hour  average  PM  10  concentration, 
decreased  from  21.1  pg/m3  to  14.5 
pg/m3  under  the  rule  revision.  The 
maximum  modeled  annual  average 
PM10  concentration  decreased  from 
1.07  pg/m3  to  0.96  pg/m3. 

Indiana  also  notea  that  the  closed 
Chrysler  Foundry,  formerly  listed  at  326 
IAC  6. 5-6-9,  was  immediately  north  of 
Vertellus.  Its  closure  reduces  the 
allowable  PM10  emissions  in  the 
Marion  County  SIP  by  more  than  160 
tpy.  Indiana  used  AERMOD  to  evaluate 
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the  impact  of  the  Chrysler  Foundry 
shutdowns  near  Vertellus.  At  Vertellus’ 
peak  receptor  locations,  the  Chrysler 
Foundry  shutdowns  would  provide  a 
33.4  pg/m3  24-hour  average  reduction 
and  a  2.8  pg/m3  annual  average 
reduction.  Chrysler  Foundry’s  modeled 
reductions  are  greater  than  33.4  pg/m3  at 
several  other  nearby  receptor  locations, 
and  modeled  reductions  from  Chrysler 
Foundry  that  are  comparable  to 
Vertellus’  modeled  impacts  occur  over  a 
large  area.  EPA  accepts  Indiana’s 
demonstration  that  the  Chrysler 
Foundry  closure  helps  offset  the 
emission  changes  at  Vertellus. 

d.  St.  Joseph  County 

Indiana  used  AERMOD  to  evaluate 
the  emission  limit  changes  at  the  Reith- 
Riley  and  Walsh  &  Kelly  facilities.  A 
total  of  55  sources  in  St.  Joseph  County 
were  included  in  the  analysis.  The 
analysis  used  surface  meteorological 
data  from  South  Bend,  Indiana  and 
upper  air  data  from  Peoria,  Illinois  for 
the  five-year  period  of  1988  to  1992. 
Receptors  were  placed  in  grids  centered 
around  the  Reith-Riley  and  Walsh  & 
Kelly  facilities.  The  maximum  high, 
second  high  24-hour  concentration, 
which  occurred  near  Walsh  &  Kelly,  was 
19.0  pg/m3.  With  a  background 
concentration  of  40.3  pg/m3,  the  final 
result  was  59.3  pg/m3,  compared  to  the 
24-hour  NAAQS  of  150  pg/m3.  The 
maximum  annual  PM10  concentration, 
which  also  occurred  near  Walsh  & 

Kelly,  was  1.8  pg/m3.  With  a 
background  concentration  of  23.0 
pg/m3,  the  final  result  was  24.8  pg/m3, 
compared  to  the  annual  PM10  NAAQS 
of  50  pg/m3.  Therefore,  the  PM10 
NAAQS  should  be  protected  under  the 
revised  rule,  and  the  revised  PM10 
emission  limits  are  approvable. 

e.  Luke  County 

Since  only  four  facilities  had 
increasing  emission  limits,  Indiana 
focused  its  modeling  analysis  on  those 
sources.  EPA  modeling  guidance  does 
not  require  an  individual  impact 
analysis  for  sources  with  no  SIP 
emission  limit  changes,  or  with 
emission  limit  decreases  only.  First, 
Indiana  modeled  the  increasing  and 
decreasing  units  at  BP,  to  gauge  the 
impact  of  the  emission  limit  changes. 
Generally,  a  24-hour  average  PM10 
concentration  below  5  pg/m3  or  an 
annual  average  PM10  concentration 
below  1  pg/m3,  would  not  be  considered 
to  make  a  significant  contribution  to 
overall  PM10  concentrations.  The 
maximum  24-hour  impact  from  the  BP 
changes  was  0.48  pg/m3,  and  the 
maximum  annual  impact  from  the  BP 
changes  was  0.0  pg/m3. 


Indiana  then  separately  modeled  each 
of  the  four  Lake  County  facilities’  entire 
PM10  emissions,  with  receptors  placed 
in  each  facility’s  region  of  influence. 

The  maximum  24-hour  impact  from  BP 
was  5.3  pg/m3,  and  the  maximum 
annual  impact  was  0.94  pg/m3.  The 
maximum  24-hour  impact  from  ASF — 
Keystone  was  58.4  pg/m3,  and  the 
maximum  annual  impact  was  11.9 
pg/m3.  The  maximum  24-hour  impact 
from  Resco  was  50.8  pg/m3,  and  the 
maximum  annual  impact  was  9.7  pg/m3. 
The  maximum  24-hour  impact  from 
LaSalle  Steel  was  26.2  pg/m3,  and  the 
maximum  annual  impact  was  6.2  pg/m3. 

Finally,  Indiana  ran  the  AERMOD 
model  with  all  Lake  County  PM10 
sources  included.  The  receptor  grid  for 
this  analysis  covered  the  areas  which 
were  influenced  by  BP,  ASF — Keystone, 
Resco,  and  LaSalle  Steel.  Background 
concentrations  were  added  to  the 
AERMOD  results,  and  the  sums  were 
compared  to  the  24-hour  PM10  NAAQS 
of  150  pg/m3  and  the  annual  PM10 
NAAQS  of  50  pg/m3.  The  maximum  24- 
hour  concentration  near  BP  from  all 
sources,  plus  background,  was  145.7 
pg/m3,  and  the  annual  concentration 
near  BP,  including  background,  was 

46.8  pg/m3.  These  concentrations  were 
also  the  overall  maximum 
concentrations  in  the  PM10  modeled 
analysis  for  the  Lake  County  facilities. 
The  maximum  24-hour  concentration 
near  ASF — Keystone  from  all  sources, 
plus  background,  was  101.4  pg/m3,  and 
the  annual  concentration  near  ASF — 
Keystone,  including  background,  was 

39.9  pg/m3.  The  maximum  24-hour 
concentration  near  Resco  from  all 
sources,  plus  background,  was  84.8 
pg/m3,  and  the  annual  concentration 
near  Resco,  including  background,  was 
40.3  pg/m3.  The  maximum  24-hour 
concentration  near  LaSalle  Steel  from 
all  sources,  plus  background,  was  76.5 
pg/m3,  and  the  annual  concentration 
near  LaSalle  Steel,  including 
background,  was  35.1  pg/m3.  The 
analysis  showed  that  the  revised 
emission  limits  at  BP,  ASF — Keystone, 
Resco,  and  LaSalle  Steel  should  be 
protective  of  the  PM10  NAAQS  in  Lake 
County. 

VI.  What  Action  Is  EPA  Taking  Today? 

EPA  is  proposing  to  approve  Indiana’s 
February  21,  2008,  PM10  SIP  revision 
request.  This  submittal  includes 
revisions  to  326  IAC  6.5-2,  326  IAC  6.5- 
3,  326  IAC  6.5-4,  326  IAC  6.5-5,  326 
IAC  6.5-6,  326  IAC  6.5-7,  326  IAC  6.5- 
8,  326  IAC  6.5-9,  and  326  IAC  6.5-10, 
which  EPA  is  proposing  to  approve.  The 
submittal  also  includes  revisions  to  326 
IAC  6. 8-1-1,  326  IAC  6. 8-1-5,  326  IAC 

6.8— 1—7,  326  IAC  6.8-2,  326  IAC  6.8-4- 


1,  326  IAC  6. 8-8-1,  326  IAC  6. 8-9-3, 
and  326  IAC  6.8-10-1,  which  EPA  is 
proposing  to  approve.  The  submittal 
reflects  the  repeal  of  326  IAC  6.8-3,  326 
IAC  6.8-5,  326  IAC  6.8-6,  and  326  IAC 

6.8- 7,  which  EPA  is  proposing  to 
approve. 

The  following  portions  of  326  IAC  6.5 
and  6.8  were  unchanged  by  the 
February  20,  2008,  Indiana  Register 
publication,  and  therefore  they  remain  a 
part  of  the  approved  Indiana  PM10  SIP: 
326  IAC  6.5-1,  326  IAC  6.8-1-1.5,  326 
IAC  6. 8-1-2,  326  IAC  6.8-1-3,  326  IAC 

6. 8- 1-4,  326  IAC  6.8-1-6,  326  IAC  6.8- 
8-2  through  326  IAC  6.8-8-8,  326  IAC 

6. 8- 9-1,  326  IAC  6.8-9-2,  326  IAC  6.8- 
10-2,  326  IAC  6.8-10-3,  326  IAC  6.8- 
10-4,  and  326  IAC  6.8-11. 

As  noted  above,  EPA  is  taking 
comment  on  this  proposed  action.  All 
adverse  comments  submitted  during  the 
comment  period  will  be  responded  to  in 
EPA’s  final  action  on  this  SIP  revision. 

If  comments  are  received  that  preclude 
EPA  from  rulemaking  on  portions  of  the 
state  submittal,  EPA  will  proceed  with  - 
rulemaking  on  other  portions  of  the 
submittal  that  are  not  the  subject  of 
these  comments. 

VII.  Statutory  and  Executive  Order 
Reviews 

Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  September  30,  1993),  this  action 
is  not  a  “significant  regulatory  action” 
and  therefore  is  not  subject  to  review  by 
the  Office  of  Management  and  Budget. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  impose 
an  information  collection  burden  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

Regulatory  Flexibility  Act 

This  proposed  action  merely  proposes 
to  approve  state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

Unfunded  Mandates  Reform  Act 

Because  this  rule  proposes  to  approve 
pre-existing  requirements  under  state 
law  and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
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described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 

Executive  Order  13132:  Federalism 

This  action  also  does  not  have 
Federalism  implications  because  it  does 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  action  merely 
proposes  to  approve  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act. 

Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,’ November  9,  2000). 

Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

This  proposed  rule  also  is  not  subject 
to  Executive  Order  13045  “Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks’’  (62  FR  19885, 
April  23,  1997),  because  it  proposes 
approval  of  a  state  rule  implementing  a 
Federal  Standard. 

Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

Because  it  is  not  a  “significant 
regulatory  action”  under  Executive 
Order  12866  or  a  “significant  regulatory 
action,”  this  action  is  also  not  subject  to 
Executive  Order  13211,  “Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use”  (66  FR  28355,  May 
22,  2001). 

National  Technology  Transfer 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  15  U.S.C.  272, 
requires  Federal  agencies  to  use 
technical  standards  that  are  developed 
or  adopted  by  voluntary  consensus  to 
carry  out  policy  objectives,  so  long  as 
such  standards  are  not  inconsistent  with 


applicable  law  or  otherwise  impractical. 
In  reviewing  SIP  submissions,  EPA’s 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  Absent  a  prior 
existing  requirement  for  the  state  to  use 
voluntary  consensus  standards,  EPA  has 
no  authority  to  disapprove  a  SIP 
submission  for  failure  to  use  such 
standards,  and  it  would  thus  be 
inconsistent  with  applicable  law  for 
EPA  to  use  voluntary  consensus 
standards  in  place  of  a  program 
submission  that  otherwise  satisfies  the 
provisions  of  the  Clean  Air  Act. 
Therefore,  the  requirements  of  section 
12(d)  of  the  NTTAA  do  not  apply. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Intergovernmental 
relations,  Particulate  matter. 

Dated:  March  7,  2008. 

Bharat  Mathur, 

Acting  Regional  Administrator,  Region  5. 

(FR  Doc.  E8-5053  Filed  3-13-08;  8:45  am) 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  55 

[EPA-R02-OAR-2007-0553;  FRL-8542^*] 

Outer  Continental  Shelf  Air 
Regulations  Update  To  Include  New 
York  State  Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  update  a 
portion  of  the  Outer  Continental  Shelf 
(OCS)  Air  Regulations.  Requirements 
applying  to  OCS  sources  located  within 
25  miles  of  States’  seaw'ard  boundaries 
must  be  promulgated  into  part  55  and 
updated  periodically  to  remain 
consistent  with  the  requirements  of  the 
corresponding  onshore  area  (COA),  as 
mandated  by  section  328(a)(1)  of  the 
Clean  Air  Act  (CAA).  The  portion  of  the 
OCS  air  regulations  that  is  being 
updated  pertains  to  the  requirements  for 
OCS  sources  in  the  State  of  New  York. 
The  intended  effect  of  approving  the 
OCS  requirements  for  the  State  of  New 
York  is  to  regulate  emissions  from  OCS 
sources  in  accordance  with  the 
requirements  onshore.  The  requirements 
discussed  below  are  proposed  to  be 
incorporated  by  reference  into  the  Code 
of  Federal  Regulations  and  are  listed  in 
the  appendix  to  the  OCS  air  regulations. 
DATES:  Written  comments  must  be 
received  on  or  before  April  14,  2008. 


ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  Number  EPA- 
R02-OAR-2007-0553,  by  one  of  the 
following  methods: 

A.  Federal  eRulemaking  Portal: 
http://www.regulations.gov:  Follow  the 
on-line  instructions  for  submitting 
comments; 

B.  E-Mail:  riva.steven@epa.gov; 

C.  Mail:  Steven  Riva,  U.S. 
Environmental  Protection  Agency, 
Region  2,  Air  Programs  Branch,  290 
Broadway,  New  York,  NY  10007; 

D.  ti^nd  Delivery:  U.S.  Environmental 
Protection  Agency  Region  2,  Attn: 
Steven  Riva,  290  Broadway,  New  York, 
NY  10007,  25th  Floor.  Such  deliveries 
are  only  accepted  during  normal  hours 
of  operation,  and  special  arrangements 
should  be  made  for  deliveries  of  boxed 
information. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-R02-OAR-2007- 
0553.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  online  at  http:// 
www.regulations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  www.regulations.gov 
or  e-mail.  The  http:// 
www. regulations. gov  W eb  site  is  an 
“anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through 
www.regulations.gov  your  email  address 
will  be  automatically  captured  and 
included  as  part  of  the  comment  that  is 
placed  in  the  public  docket  and  made 
available  on  the  Internet.  If  you  submit 
an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses. 

Docket:  All  documents  in  the 
electronic  docket  are  listed  in  the 
http://www.regulations.gov  index. 
Although  listed  in  the  index,  some 
information  is  not  publicly  available, 
e.g.,  CBI  or  other  information  whose 
disclosure  is  restricted  by  statute. 
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Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 
available  either  electronically  in  http:// 
www.regulations.gov  or  in  hard  copy 
during  normal  business  hours  at  the 
U.S.  Environmental  Protection  Agency, 
Region  2,  290  Broadway,  New  York, 

New  York  10007. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Riva,  Air  Programs  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  2,  290  Broadway,  New  York, 

New  York  10007;  telephone  number: 
(212)  637-4074;  e-mail  address: 
riva.steven@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background  Information 

Why  Is  EPA  Taking  This  Action? 

II.  EPA’s  Evaluation 

What  Criteria  Were  Used  To  Evaluate  Rules 
Submitted  To  Be  Incorporated  Into  40 
CFR  Part  55? 

III.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Coordination 
With  Indian  Tribal  Government 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

I.  National  Technology  Transfer  and 
Advancement  Act 

I.  Background  Information 

Why  Is  EPA  Taking  This  Action? 

On  September  4,  1992,  EPA 
promulgated  40  CFR  part  55,’  which 
established  requirements  to  control  air 
pollution  from  OCS  sources  in  order  to 
attain  and  maintain  Federal  and  State 
ambient  air  quality  standards  (AAQS) 
and  to  comply  with  the  provisions  of 
part  C  of  title  I  of  the  CAA.  Part  55 
applies  to  all  OCS  sources  offshore  of 
the  States  except  those  located  in  the 
Gulf  of  Mexico  west  of  87.5  degrees 
longitude. 

Section  328(a)  of  the  CAA  requires 
that  EPA  establish  requirements  to 
control  air  pollution  from  OCS  sources 
located  within  25  miles  of  States’ 
seaward  boundaries  that  are  the  same  as 


1  The  reader  may  refer  to  the  Notice  of  Proposed 
Rulemaking,  December  5, 1991  (56  FR  63774),  and 
the  preamble  to  the  final  rule  promulgated 
September  4,  1992  (57  FR  40792)  for  further 
background  and  information  on  the  OCS 
regulations. 


onshore  requirements.  To  comply  with 
this  statutory  mandate,  EPA  must 
incorporate  applicable  rules  in  effect  for 
onshore  sources  into  part  55.  This  limits 
EPA’s  flexibility  in  deciding  which 
requirements  will  be  incorporated  into 
part  55  and  prevents  EPA  from  making 
substantive  changes  to  the  requirements 
it  incorporates.  As  a  result,  EPA  may  be 
incorporating  rules  into  part  55  that  do 
not  conform  to  all  of  EPA’s  state 
implementation  plan  (SIP)  guidance  or 
certain  requirements  of  the  CAA. 
Inclusion  in  the  OCS  rule  does  not 
imply  that  a  rule  meets  the  requirements 
of  the  CAA  for  SIP  approval,  nor  does 
it  imply  that  the  rule  will  be  approved 
by  EPA  for  inclusion  in  the  SIP. 

II.  EPA’s  Evaluation 

What  Criteria  Were  Used  To  Evaluate 
Rules  Submitted  To  Be  Incorporated 
Into  40  CFR  Part  55? 

EPA  reviewed  the  rules  that  New 
York  submitted  for  inclusion  in  part  55 
to  ensure  that  they  are  rationally  related 
to  the  attainment  or  maintenance  of 
Federal  or  State  AAQS  or  part  C  of  title 
I  of  the  CAA  and  that  they  are  not 
designed  expressly  to  prevent 
exploration  and  development  of  the 
OCS  and  that  they  are  applicable  to  OCS 
sources.  40  CFR  55.1.  EPA  has  also 
evaluated  the  rules  to  ensure  they  are 
not  arbitrary  or  capricious.  40  CFR 
55.12(e).  In  addition,  EPA  has  excluded 
New  York’s  administrative  or 
procedural  rules  ^  and  requirements  that 
regulate  toxics  that  are  not  related  to  the 
attainment  and  maintenance  of  Federal 
and  State  AAQS. 

III.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  “Regulatory  Planning  and 
Review.” 

B.  Paperwork  Reduction  Act 

This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.) 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 


2  Each  COA  which  has  been  delegated  the 
authority  to  implement  and  enforce  part  55,  will 
use  its  administrative  and  procedural  rules  as 
onshore.  However,  in  those  instances  where  EPA 
has  not  delegated  authority  to  implement  and 
enforce  part  55,  as  in  New  York,  EPA  will  use  its 
own  administrative  and  procedural  requirements  to 
implement  the  substantive  requirements.  See  40 
CFR  55.14(c)(4). 


a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  nave  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
implements  requirements  specifically 
and  explicitly  set  forth  by  the  Congress 
in  section  328  of  the  CAA,  without  the 
exercise  of  any  policy  discretion  by 
EPA.  These  OCS  rules  already  apply  in 
the  COA,  and  EPA  has  no  evidence  to 
suggest  that  these  OCS  rules  have  had 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
required  by  section  328  of  the  CAA,  this 
action  simply  incorporates  the  existing 
rules  in  the  COA.  Therefore,  EPA 
certifies  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

D.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(Unfunded  Mandates  Act),  signed  into 
law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  and  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Under  section  205,  EPA  must  select  the 
most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  today’s 
proposed  rule  contains  no  Federal 
mandates  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  to  the  private  sector  in 
any  one  year.  This  action  approves  pre¬ 
existing  requirements  under  State  or 
local  law,  and  imposes  no  new 
requirements.  Accordingly,  np 
additional  costs  to  State,  local  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

E.  Executive  Order  13132:  Federalism 

Federalism  (64  FR  43255,  August  10, 

1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
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Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  “meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications.”  “Policies  that  have 
federalism  implications”  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  “substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.”  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 

F.  Executive  Order  13175:  Coordination 
With  Indian  Tribal  Governments 

Executive  Order  13175,  entitled 
“Consultation  and  Coordination  with 
Indian  Tribal  Governments”  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  “meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications.”  This  final  rule  does  not 
have  tribal  implications,  as  specified  in 
Executive  Order  13175.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 


Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  entitled 
“Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks”  (62  FR  19885  (April  23,  1997)), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  “economically 
significant”  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  it  does 
not  involve  decisions  intended  to 
mitigate  environmental  health  or  safety 
risks. 

H.  Executive  Order  1321 1 :  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211,  entitled 
“Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use”  (66  FR  28355  (May 
22,  2001))  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

I.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  voluntary 
consensus  standards  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
laws  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  section.  Today’s 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subjects  in  40  CFR  Part  55 

Environmental  protection, 
Administrative  practice  and  procedures. 
Air  pollution  control,  Hydrocarbons, 
Incorporation  by  reference, 
Intergovernmental  relations,  Nitrogen 


dioxide,  Nitrogen  oxides,  Outer 
Continental  Shelf,  Ozone,  Particulate 
matter.  Permits,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  February  29,  2008. 

Alan  Steinberg, 

Regional  Administrator,  Region  2. 

Title  40,  chapter  I  of  the  Code  of 
Federal  Regulations,  is  proposed  to  be 
amended  as  follows: 

PART  55— [AMENDED] 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Section  328  of  the  CAA  (42 
U.S.C.  7401,  et  seq.)  as  amended  by  Public 
Law  101-549. 

2.  Section  55.14  is  amended  by 
adding  paragraphs  (d)(16)  and  (e)(16)  to 
read  as  follows: 

§  55.14  Requirements  that  apply  to  OCS 
sources  located  within  25  miles  of  States’ 
seaward  boundaries,  by  State. 

*  *  *  A  *  • 

(d)  *  *  * 

(16)  New  York. 

(i)  40  CFR  part  52,  subpart  HH. 

(ii)  [Reserved]. 

*  *  *  *  A 

*  *  * 

(16)  New  York. 

(i)  State  Requirements. 

(A)  State  of  New  York  Requirements 
Applicable  to  OCS  Sources,  October  20, 
2007. 

(B)  [Reserved]. 

(ii)  Local  requirements. 

(A)  [Reserved], 

3.  Appendix  A  to  Part  55  is  amended 
by  adding  an  entry  for  New  York  in 
alphabetical  order  to  read  as  follows: 

Appendix  A  to  Part  55 — Listing  of  State 
and  Local  Requirements  Incorporated 
by  Reference  Into  Part  55,  by  State 

***** 

New  York 

(a)  State  requirements. 

(1)  The  following  State  of  New  York 
requirements  are  applicable  to  OCS  Sources, 
October  20,  2007.  New  York  Environmental 
Conservation  Law — Department  of 
Environmental  Conservation.  The  following 
sections  of  Title  6,  Chapter  III: 

Part  200.  General  Provisions 
6  NYCRR  200.1.  Definitions  (effective  8/9/06) 
6  NYCRR  200.2.  Safeguarding  Information 
(effective  1/16/92) 

6  NYCRR  200.3.  False  Statement  (effective 
6/16/72) 

6  NYCRR  200.4.  Severability  (effective 
8/9/84) 

6  NYCRR  200.5.  Sealing  (effective  2/22/79) 

6  NYCRR  200.6.  Acceptable  Ambient  Air 
Quality  (effective  4/6/83) 

6  NYCRR  200.7.  Maintenance  of  Equipment 
(effective  2/22/79) 
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6  NYCRR  200.8.  Conflict  of  Interest  (effective 
1/12/75) 

6  NYCRR  200.9.  Referenced  Material 
(effective  1/27/07) 

6  NYCRR  200.10.  Federal  Standards  and 
Requirements  (effective  10/20/07) 

Part  201.  Permits  and  Certificates 

6  NYCRR  201-1.  General  Provisions 
(effective  7/7/96) 

6  NYCRR  201-2.  Definitions  (effective 
11/21/98) 

6  NYCRR  201-3.  Exemptions  and  Trivial 
Activities  (effective  5/7/03) 

6  NYCRR  201-4.  Minor  Facility  Registrations 
(effective  7/7/96) 

6  NYCRR  201-5.  State  Facility  Permits 
(effective  7/7/96) 

6  NYCRR  201-6.  Title  V  Facility  Permits 
(effective  1/18/02) 

6  NYCRR  201-7.  Federally  Enforceable 
Emission  Caps  (effective  7/7/96) 

6  NYCRR  201-8.  General  Permits  (effective 
7/7/96) 

Part  202.  Emissions  Verification 
6  NYCRR  202-1.  Emissions  Testing, 
Sampling  and  Analytical  Determinations 
(effective  5/29/05) 

6  NYCRR  202-2.  Emission  Statements 
(effective  5/29/05) 

Part  204.  NO\  Budget  Trading  Program 
6  NYCRR  204-1.  General  Provisions 
(effective  2/25/00) 

6  NYCRR  204-2.  Authorized  Account 
Representative  for  NO\  Budget  Sources 
(effective  2/25/00) 

6  NYCRR  204-3.  Permits  (effective  2/25/00) 

6  NYCRR  204-4.  Compliance  Certification 
(effective  2/25/00) 

6  NYCRR  204-5.  Allowance  Allocations 
(effective  2/25/00) 

6  NYCRR  204-6.  Allowance  Tracking  System 
(effective  2/25/00) 

6  NYCRR  204-7.  NO*  Allowance  Transfers 
(effective  2/25/00) 

6  NYCRR  204-8.  Monitoring  and  Reporting 
(effective  2/25/00) 

6  NYCRR  204-9.  Individual  Unit  Opt-ins 
(effective  2/25/00) 

Part  207 — Control  Measures  for  Air  Pollution 
Episode  (Effective  2/22179) 

Part  210 — Emissions  and  Labeling 
Requirements  for  Personal  Watercraft 
Engines 

6  NYCRR  210-1.  Applicability  and 
Definitions  (effective  8/8/03) 

6  NYCRR  210-2.  Certification  and 
Prohibitions  (effective  8/8/03) 

6  NYCRR  210-3.  Family  Emission  Limits 
(effective  8/8/03) 

6  NYCRR  210—4.  In-Use  Testing  and  Recall 
(effective  8/8/03) 

6  NYCRR  210-5.  Warranty  (effective  8/8/03) 
6  NYCRR  210-6.  Production-Line  Testing 
(effective  8/8/03) 

6  NYCRR  210-7.  Severability  (effective 
8/8/03) 


Part  21 1 — General  Prohibitions  (Effective  8/ 
11/83)  * 

Part  212 — General  Process  Emission  Sources 
(Effective  9/22/94) 

Part  215 — Open  Fires  (Effective  6/16/72) 

Part  219 — Incinerators 

6  NYCRR  219-1.  Incineration — General 
Provisions  (effective  10/30/02) 

6  NYCRR  219-2.  Municipal  and  Private  Solid 
Waste  Incineration  Facilities  (effective 
5/21/05) 

6  NYCRR  219-3.  Infectious  Waste 
Incineration  Facilities  (effective  12/31/88) 

6  NYCRR  219-5.  Existing  Incinerators 
(effective  12/31/88) 

6  NYCRR  219-6.  Existing  Incinerators — New 
York  City,  Nassau  and  Westchester 
Counties  (effective  12/31/88) 

6  NYCRR  219-7.  Mercury  Emission 
Limitations  for  Large  Municipal  Waste 
Combustors  Constructed  On  or  Before 
September  20,  1994  (effective  5/21/05) 

6  NYCRR  219-8.  Emission  Guidelines  and 
Compliance  Times  for  Small  Municipal 
Waste  Combustion  Units  Constructed  On 
or  Before  August  30,  1999  (effective 
10/18/02) 

Part  225 — Fuel  Consumption  and  Use 

6  NYCRR  225-1.  Fuel  Composition  and 
Use — Sulfur  Limitations  (effective  1/29/86) 
6  NYCRR  225-2.  Fuel  Composition  and 
Use — Waste  Fuel  (effective  11/5/84) 

6  NYCRR  225-3.  Fuel  Composition  and 
Use — Gasoline  (effective  11/4/01) 

6  NYCRR  225-4.  Motor  Vehicle  Diesel  Fuel 
(effective  5/8/05) 

Part  226 — Solvent  Metal  Cleaning  Processes 
(Effective  5/7/03) 

Part  227 — Stationary  Combustion 
Installations 

6  NYCRR  227-1.  Stationary  Combustion 
Installations  (effective  2/25/00) 

6  NYCRR  227-2.  Reasonably  Available 
Control  Technology  (RACT)  for  Oxides  of 
Nitrogen  (NOx)  (effective  2/11/04) 

6  NYCRR  227-3  Pre-2003  Nitrogen  Oxides 
Emissions  Budget  and  Allowance  Program 
(effective  3/15/99) 

Part  228 — Surface  Coating  Processes 
(Effective  7/23/03) 

Part  229 — Petroleum  and  Volatile  Organic 
Liquid  Storage  and  Transfer  (Effective 
4/4/93) 

Part  231 — New  Source  Review  in 
Nonattainment  Areas  and  Ozone  Transport 
Region 

6  NYCRR  231-1.  Requirements  for  Emission 
Sources  Subject  to  the  Regulation  Prior  to 
November  15, 1992  (effective  10/15/94) 

6  NYCRR  231-2.  Requirements  for  Emission 
Sources  Subject  to  the  Regulation  On  or 
After  November  15, 1992  (effective  5/3/00) 

Part  240 — Conformity  to  State  or  Federal 
Implementation  Plans  (Effective  10/22/04) 

Part  243 — CAIR  NOx  Ozone  Season  Trading 
Program 

6  NYCRR  243—1.  CAIR  NOx  Ozone  Season 
Trading  Program  General  Provisions 
(effective  10/19/07) 


6  NYCRR  243-2.  CAIR  Designated 
Representative  for  CAIR  NOx  Ozone 
Season  Sources  (effective  10/19/07) 

6  NYCRR  243-3.  Permits  (effective  10/19/07) 
6  NYCRR  243—5.  CAIR  NOx  Ozone  Season 
Allowance  Allocations  (effective  10/19/07) 
6  NYCRR  243-6.  CAIR  NOx  Ozone  Season 
Allowance  Tracking  System  (effective 
10/19/07) 

6  NYCRR  243—7.  CAIR  NOx  Ozone  Season 
Allowance  Transfers  (effective  10/19/07) 

6  NYCRR  243-8.  Monitoring  and  Reporting 
(effective  10/19/07) 

6  NYCRR  243—9.  CAIR  NOx  Ozone  Season 
Opt-in  Units  (effective  10/19/07) 

Part  244 — CAIR  NOx  Annual  Trading 
Program 

6  NYCRR  244-1.  CAIR  NOx  Annual  Trading 
Program  General  Provisions  (effective 
10/19/07) 

6  NYCRR  244-2.  CAIR  Designated 
Representative  for  CAIR  NOx  Sources 
(effective  10/19/07) 

6  NYCRR  244-3.  Permits  (effective  10/19/07) 
6  NYCRR  244-5.  CAIR  NOx  Allowance 
Allocations  (effective  10/19/07) 

6  NYCRR  244-6.  CAIR  NOx  Allowance 
Tracking  System  (effective  10/19/07) 

6  NYCRR  244-7.  CAIR  NOx  Allowance 
Transfers  (effective  10/19/07) 

6  NYCRR  244-8.  Monitoring  and  Reporting 
(effective  10/19/07) 

6  NYCRR  244-9.  CAIR  NOx  Opt-in  Units 
(effective  10/19/07) 

Part  245 — CAIR  SCh  Trading  Program 
6  NYCRR  245-1.  CAIR  SO;  Trading  Program 
General  Provisions  (effective  10/19/07) 

6  NYCRR  245—2.  CAIR  Designated 
Representative  for  CAIR  SO;  Sources 
(effective  10/19/07) 

6  NYCRR  245-3.  Permits  (effective  10/19/07) 
6  NYCRR  245-6.  CAIR  SO;  Allowance 
Tracking  System  (effective  10/19/07) 

6  NYCRR  245—7.  CAIR  SO;  Allowance 
Transfers  (effective  10/19/07) 

6  NYCRR  245-8.  Monitoring  and  Reporting 
(effective  10/19/07) 

6  NYCRR  245-9.  CAIR  SO;  Opt-in  Units 
(effective  10/19/07) 
***** 

[FR  Doc.  08-1020  Filed  3-13-08;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 
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Federal  Motor  Vehicle  Safety 
Standards;  Roof  Crush  Resistance 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 
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SUMMARY:  In  January  2008,  NHTSA 
published  a  supplemental  notice  of 
proposed  rulemaking  in  connection 
with  its  ongoing  rulemaking  to  upgrade 
the  Federal  motor  vehicle  safety 
standard  on  roof  crush  resistance.  That 
rulemaking  is  part  of  a  comprehensive 
plan  for  reducing  the  serious  risk  of 
rollover  crashes  and  the  risk  of  death 
and  serious  injury  in  those  crashes. 

We  received  a  petition  from  Public 
Citizen  and  Advocates  for  Highway  and 
Auto  Safety  requesting  an  extension  of 
the  comment  period.  After  considering 
the  petition,  we  are  extending  the 
comment  period  by  10  days,  from  March 
17,  2008,  to  March  27,  2008. 

DATES:  Comments  must  be  received  on 
or  before  March  27,  2008. 

ADDRESSES:  You  may  submit  comments 
to  the  docket  number  identified  in  the 
heading  of  this  document  by  any  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

•  Mail:  Docket  Management  Facility, 
M-30,  U.S.  Department  of 
Transportation,  West  Building,  Ground 
Floor,  Rm.  W12-140,  1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590. 

•  Hand  Delivery  or  Courier:  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue,  SE.,  between 

9  am  and  5  pm  Eastern  Time,  Monday 
through  Friday,  except  Federal  holidays. 

•  Fax:  (202)  493-2251. 

Regardless  of  how  you  submit  your 

comments,  you  should  mention  the 
docket  number  of  this  document. 

You  may  call  the  Docket  Management 
Facility  at  202-366-9826. 

Note  that  all  comments  received  will 
be  posted  without  change  to  http:// 
www.regulations.gov,  including  any 
personal  information  provided. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  technical  issues:  Mr.  Christopher 
Wiacek,  Office  of  Rulemaking,  National 
Highway  Traffic  Safety  Administration, 
1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590.  Telephone: 

(202)  366-4801. 

For  legal  issues:  Mr.  Edward  Glancy, 
Office  of  the  Chief  Counsel,  National 
Highway  Traffic  Safety  Administration, 


1200  New  Jersey  Avenue,  SE., 
Washington,  DC  20590.  Telephone: 

(202)  366-2992. 

SUPPLEMENTARY  INFORMATION:  On  August 
23,  2005,  NHTSA  published  in  the 
Federal  Register  (70  FR  49223)  a  notice 
of  proposed  rulemaking  (NPRM)1  to 
upgrade  Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  216,  Roof  Crush 
Resistance.  As  discussed  in  the  NPRM, 
this  rulemaking  is  part  of  a 
comprehensive  plan  for  reducing  the 
serious  risk  of  rollover  crashes  and  the 
risk  of  death  and  serious  injury  in  those 
crashes.  In  addition  to  roof  crush,  other 
strategies  in  the  comprehensive 
approach  include  crash-avoidance 
initiatives  such  as  electronic  stability 
control,  which  will  significantly  reduce 
the  number  of  rollovers,  as  well  as 
crashworthiness  efforts  such  as  ejection 
mitigation  and  improved  door  lock 
strength,  which  will  lower  the 
probability  of  ejection  when  rollovers 
do  occur. 

On  January  30,  2008,  NHTSA 
published  in  the  Federal  Register  (73 
FR  5484)  a  supplemental  notice  of 
proposed  rulemaking  (SNPRM) 2  for  its 
ongoing  rulemaking  on  roof  crush 
resistance.  We  asked  for  public 
comment  on  a  number  of  issues  that 
may  affect  the  content  of  the  final  rule, 
including  possible  variations  in  the 
proposed  requirements.  We  also 
announced  the  release  of  the  results  of 
various  vehicle  tests  conducted  since 
the  proposal  and  invited  comments  on 
how  the  agency  should  factor  this  new 
information  into  its  decisions  regarding 
the  final  rule.  We  noted  that,  in 
developing  a  final  rule,  the  agency 
would  consider  the  comments 
submitted  on  both  the  August  2005 
NPRM  and  the  SNPRM.  Thus,  there  is 
no  need  for  persons  to  re-submit  the 
comments  they  provided  for  the  NPRM. 

We  provided  a  45-day  comment 
period  for  the  SNPRM.  We  stated  we 
believed  this  was  appropriate  given  that 
the  SNPRM  has  a  more  limited  focus 
than  the  NPRM,  and  given  the  need  to 
comply  with  a  statutory  deadline.  The 
statutory  deadline  for  issuing  a  final 
rule  is  July  1,  2008. 


1  Docket  No.  NHTSA-2005-22143. 

2  Docket  No.  NHTSA-2008-0015. 


In  a  petition  dated  February  25,  2008, 
Public  Citizen  and  Advocates  for 
Highway  and  Auto  Safety  (Advocates) 
requested  a  30-day  extension  of  the 
comment  period.  The  petitioners  stated 
that  a  45-day  period  “is  a  relatively 
short  time  period  that  does  not  provide 
safety  organizations  adequate 
opportunity  to  review  the  newly 
proposed  regulatory  alternative, 
evaluate  the  additional  test  data  *  *  * 
or  consider  the  policy  implications  of 
the  changes  and  prepare  comments 
*  *  They  did  not  provide  detailed 
information  concerning  why  a  longer 
comment  period  is  needed  or  what 
additional  information  would  result 
from  the  extension. 

After  considering  the  petition  from 
Public  Citizen  and  Advocates,  we  have 
decided  to  extend  the  comment  period 
by  10  days.  In  considering  the  extension 
request,  we  weighed  the  statutory 
deadline,  the  complexity  of  this 
rulemaking,  and  the  basis  for  the 
request.  We  recognize  that  there  are  a 
number  of  complex  issues  involved 
with  this  rulemaking,  and  wish  to 
facilitate  the  efforts  of  the  petitioners 
and  other  interested  persons  to  provide 
complete  comments.  However,  we  also 
note,  as  indicated  above,  that  the 
SNPRM  has  a  more  limited  focus  than 
the  NPRM,  and  the  July  1,  2008 
statutory  deadline.  After  weighing  these 
considerations  and  the  specific  ■' 
information  provided  by  the  petitioners, 
we  believe  it  is  appropriate  to  provide 
a  10-day  extension,  but  not  a  30-day 
extension. 

Finally,  we  note  that  given  the  10-day 
extension  and  the  July  1,  2008  statutory 
deadline,  our  ability  to  consider  late 
comments  is  likely  to  be  limited.  * 
Therefore,  while  we  will  consider  late 
comments  to  the  extent  possible,  we 
encourage  interested  persons  to  submit 
their  comments  by  the  new  comment 
closing  date. 

Issued:  March  10,  2008. 

Ronald  L.  Medford, 

Senior  Associate  Administrator  for  Vehicle 
Safety. 

[FR  Doc.  08-1025  Filed  3-10-08;  4:34  pm] 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
U.S.  Agency  for  International 
Development;  Comments  Requested; 
Republication 

SUMMARY:  U.S.  Agency  for  International 
Development  (USAID)  is  making  efforts 
to  reduce  the  paperwork  burden.  USAID 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  for  1995. 
Comments  are  requested  concerning:  (a) 
whether  the  proposed  or  continuing 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Submit  comments  on  or  before 
May  13,  2008. 

ADDRESSES:  Send  comments  via  e-mail 
at  cpope@usaid.gov  or  mail  comments 
to:  Charles  Pope,  Office  of  Acquisition 
and  Assistance,  United  States  Agency 
for  International  Development,  Ronald 
Reagan  Building,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20523 
(202)— 712— 1264. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Johnson,  Bureau  for 
Management,  Office  of  Administrative 
Services,  Information  and  Records 
Division,  United  States  Agency  for 
International  Development,  Ronald 
Reagan  Building,  1300  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20523, 


(202)  712-1365  or  via  e-mail 
bjohnson@usaid.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  No:  0412-0576. 

Form  No.:  N/A. 

Title:  Security  Firm  Survey. 

Type  of  Review:  Renewal  of 
Information  Collection. 

Purpose 

It  has  become  increasingly  necessary 
in  today’s  international  environment  for 
USAID  to  employ  security  firms  to  assist 
in  providing  a  secure  environment  for 
its  overseas  employees.  Due  to  the 
recent  event  involving  the  use  of  deadly 
force  by  U.S.  Government  contractors 
and/ or  subcontractors  or  subgrantees  in 
Iraq,  there  is  now  a  tremendous  amount 
of  interest  in  how,  when  and  where  the 
Government  uses  these  private  security 
firms.  This  necessity  and  resulting 
heightened  scrutiny  will  continue  for 
the  foreseeable  future. 

USAID's  Office  of  Acquisition  and 
Assistance  (“OAA”)  must  therefore 
closely  monitor  the  types  of  security 
service  contracts  and  agreements  USAID 
missions  enter  into  and  how  these 
contracts/grants  are  implemented. 
Approximately  20  missions  have 
entered  into  security  service  contracts/ 
agreements  and  most  of  the  information 
OAA  requests  can  be  gathered  within 
the  mission  without  burdening  the 
contractors/grantees.  Missions  will  be 
instructed  to  contact  the  contractors/ 
grantees  on  a  limited  basis  only  when 
the  information  cannot  be  obtained 
internally. 

Annual  Reporting  Burden 

Respondents:  20. 

Total  annual  responses:  20. 

Total  annual  hours  requested:  60 
hours. 

Dated:  March  5,  2008. 

Joanne  Paskar, 

Chief,  Information  and  Records  Division, 
Office  of  Administrative  Services,  Bureau  for 
Management. 

[FR  Doc.  E 8— 4990  Filed  3-13-08;  8:45  am] 

BILLING  CODE  6116-01-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Roadless  Area  Conservation  National 
Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 


ACTION:  Notice  of  meeting. 

SUMMARY:  The  Roadless  Area 
Conservation  National  Advisory 
Committee  will  meet  in  Washington, 

DC.  The  purpose  of  the  meeting  is  to 
discuss  the  proposed  rule  for  the 
management  of  roadless  areas  on 
National  Forest  System  lands  in  the 
State  of  Idaho  and  to  discuss  other 
related  roadless  area  matters. 

DATES:  The  meeting  will  be  held  April 
1  to  April  2,  2008,  from  9  a.m.  to  5  p.m. 
each  day. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Forest  Service,  Sidney  R.Yates 
Building,  201  14th  Street,  SW., 
Washington,  DC.  Written  comments 
concerning  this  meeting  should  be 
addressed  to  Forest  Service,  U.S. 
Department  of  Agriculture,  EMC,  Jessica 
Call,  201  14th  Street,  SW.,  Mailstop 
1104,  Washington,  DC  20024. 

Comments  may  also  be  sent  via  e-mail 
to  jessicacall@fs.fed.  us,  or  via  facsimile 
to  202-205-1012.  All  comments, 
including  names  and  addresses  when 
provided,  are  placed  in  the  record  and 
are  available  for  public  inspection  and 
copying.  The  public  may  inspect 
comments  received  at  the  Forest 
Service,  Sidney  R.Yates  Building,  201 
14th  Street,  SW.,  Washington,  DC. 
Visitors  are  encouraged  to  call  ahead  to 
202-205-1056  to  facilitate  entry  into  the 
building. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jessica  Call,  Roadless  Area  Conservation 
National  Advisory  Committee 
(RACNAC)  Coordinator,  at 
jessicacall@fs.fed. us  or  202-205-1056. 

Individuals  who  use 
telecommunication  devices  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern 
Standard  Time,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public  and 
interested  parties  are  invited  to  attend; 
building  security  requires  you  to 
provide  your  name  to  Jessica  Call, 
RACNAC  Coordinator  by  March  28, 
2008.  You  will  need  photo 
identification  to  enter  the  building. 

While  meeting  discussion  is  limited 
to  Forest  Service  staff  and  Committee 
members,  the  public  will  be  allowed  to 
offer  written  and  oral  comments  for  the 
Committee’s  consideration.  Attendees 
wishing  to  comment  orally  will  be 
allotted  a  specific  amount  of  time  to 
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speak  during  a  public  comment  period. 
To  offer  oral  comment,  please  contact 
the  RACNAC  Coordinator  at  202-205- 
1056. 

Dated:  March  10,  2008. 

Anne  J.  Zimmerman, 

Acting  Asociate  Deputy  Chief— NFS. 

[FR  Doc.  E8-5066  Filed  3-13-08;  8:45  am] 

BILLING  CODE  3410-11-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Deletions 

AGENCY:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Deletions  from  the  Procurement 
List. 

SUMMARY:  This  action  deletes  from  the 
Procurement  List  products  previously 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

DATES:  Effective  Date:  April  13,  2008. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 

Arlington.  Virginia,  22202-3259. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  M.  Zeich,  Telephone:  (703) 
603-7740,  Fax:  (703)  603-0655,  or  e- 
mail  CMTEFedReg@jwod.gov. 
SUPPLEMENTARY  INFORMATION: 

Deletions: 

On  January  18,  2008,  the  Committee 
for  Purchase  From  People  Who  Are 
Blind  or  Severely  Disabled  published 
notice  (73  FR3451)  of  proposed 
deletions  to  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  products  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  should  not  result  in 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
products  to  the  Government. 

3.  There  are  no  known  regulator}' 
alternatives  which  would  accomplish 


the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  deleted 
from  the  Procurement  List. 

End  of  Certification 

Accordingly,  the  following  products 
are  deleted  from  the  Procurement  List: 

Products 

Hat,  Sun,  Universal  Camouflage,  ACU 
NSN:  8415-01-519-8678— Size  6.375 
NSN:  8415-01-519-8680— Size  6.5 
NSN:  8415-01-519-8681— Size  6.625 
NSN:  8415-01-519-8682— Size  6.75 
NSN:  8415-01-519-8684— Size  6.875 
NSN:  8415-01-519-8687— Size  7 
NSN:  8415-01-519-8696— Size  7.125 
NSN:  8415-01-519-8698— Size  7.25 
NSN:  8415-01-519-8699— Size  7.375 
NSN:  8415-01-519-8702— Size  7.5 
NSN:  8415-01-519-8704— Size  7.625 
NSN:  8415-01-519-8705— Size  7.75 
NSN:  8415-01-519-8706— Size  7.875 
NSN:  8415-01-519-8708— Size  8 
NPA:  Human  Technologies  Corporation, 
Utica,  NY. 

Contracting  Activity:  Defense  Supply  Center 
Philadelphia,  Philadelphia,  PA. 

Trunk  Locker,  Plastic 

NSN:  8460-01—471-1024 — Green  (Olive 
drab),  Small 

NSN:  8460-01-471-1035— Green  (Olive 
drab),  Large 

NPA:  Walterboro  Vocational  Rehabilitation 
Center,  Walterboro,  SC. 

Contracting  Activity:  Defense  Supply  Center 
Philadelphia,  Philadelphia,  PA. 

Kimberly  M.  Zeich, 

Director,  Program  Operations. 

[FR  Doc.  E8-5156  Filed  3-13-08:  8;45  am] 

BILLING  CODE  6353-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

ACTION:  Proposed  Additions  to  and 
Deletions  from  the  Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  a  service  previously  furnished  by 
such  agencies. 

Comments  Must  Be  Received  on  or 
Before:  April  13,  2008. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 

FOR  FURTHER  INFORMATION  OR  TO  SUBMIT 
COMMENTS  CONTACT:  Kimberly  M.  Zeich, 
Telephone:  (703)  603-7740,  Fax:  (703) 


603-0655,  or  e-mail 
CMTEFedReg@jwod.gov. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)  (2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  service  will  be  required 
to  procure  the  services  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  services  to  the  Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

End  of  Certification 

The  following  services  are  proposed 
for  addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Services 

Service  Type/Location:  Administrative 
Support  Services,  U.S.  Custom  House, 
200  Chestnut  Street,  Philadelphia,  PA. 
NPA:  Elwyn,  Inc.,  Aston,  PA. 

Contracting  Activity:  General  Services 
Administration,  Public  Buildings 
Service,  Mid  Atlantic  Region  3-P, 
Philadelphia,  PA. 

Service  Type/Location:  Custodial  Services, 
U.S.  Army  Corps  of  Engineers,  Central 
Area  Office,  5235  Grand  Avenue, 
Davenport,  IA. 

NPA:  Goodwill  Industries  of  Southeast  Iowa, 
Iowa  City,  IA. 

Contracting  Activity:  U.S.  Army  Corps  of 
Engineers,  Rock  Island,  IL. 


Federal  Register/ Vol.  73,  No.  51 /Friday,  March  14,  2008/Notices 


13829 


Deletion 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will  not 
have  a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major  factors 
considered  for  this  certification  were: 

1.  If  approved,  the  action  should  not  result 
in  additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  If  approved,  the  action  may  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish  the 
objectives  of  the  Javits-Wagner-O'Day  Act  (41 
U.S.C.  46— 48c)  in  connection  with  the  service 
proposed  for  deletion  from  the  Procurement 
List. 

Comments  on  this  certification  are  invited. 
Commenters  should  identify  the  statement(s) 
underlying  the  certification  on  which  they 
are  providing  additional  information. 

End  of  Certification 

The  following  service  is  proposed  for 
deletion  from  the  Procurement  List: 

Services 

Service  Type/Location:  Janitorial/Custodial, 
U.S.  Federal  Building,  Courthouse  and 
Post  Office,  301  West  Main  Street, 
Benton,  1L. 

NPA:  Franklin-Williamson  Human  Services, 
Inc.,  West  Frankfort,  IL, 

Contracting  Activity:  General  Services 
Administration. 

Kimberly  M.  Zeich, 

Director,  Program  Operations. 

[FR  Doc.  E8-5155  Filed  3-13-08;  8:45  am] 

BILLING  CODE  6353-01-P 


BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting;  (Canceled) 

DATE  AND  TIME:  Wednesday,  March  12, 
2008  3  p.m.-3:45  p.m. 

PLACE:  Cohen  Building,  Room  3321, 

330  Independence  Ave.,  SW., 
Washington,  DC  20237. 

CLOSED  MEETING:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBG) 
will  meet  in  closed  session  to  review 
and  discuss  a  number  of  issues  relating 
to  U.S.  Government-funded  non¬ 
military  international  broadcasting. 

They  will  address  internal  procedural, 
budgetary,  and  personnel  issues,  as  well 
as  sensitive  foreign  policy  issues 
relating  to  potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C.  552b. (c)(1))  or  would  disclose 
information  the  premature  disclosure  of 


which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b. (c)(9)(B)) 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBG  or 
the  International  Broadcasting  Bureau. 
(5  U.S.C.  552b. (c)(2)  and  (6)). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Persons  interested  in  obtaining  more 
information  should  contact  Timi 
Nickerson  Kenealy  at  (202)  203-4545. 

Dated:  March  11,  2008. 

Timi  Nickerson  Kenealy, 

Acting  Legal  Counsel. 

[FR  Doc.  08-1031  Filed  3-11-08;  4:36  pm] 
BILLING  CODE  861 0-01 -M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

[Docket  Number  070126022-8027-02] 

Census  Block  Group  Program  for  the 
2010  Decennial  Census — Final  Criteria 

AGENCY:  Bureau  of  the  Census, 
Commerce. 

ACTION:  Notice  of  final  criteria  and 
program  implementation. 

SUMMARY:  Block  groups  are  statistical 
geographic  divisions  of  a  census  tract, 
defined  for  the  tabulation  and 
presentation  of  decennial  census  data. 
Block  groups  also  will  be  used  to 
tabulate  and  present  period  estimates 
from  the  American  Community  Survey 
(ACS) 1  after  2010.  Block  groups  provide 
the  geographic  framework  within  which 
the  Bureau  of  the  Census  (Census 
Bureau)  defines  census  blocks.  Each 
block  group  comprises  a  reasonably 
compact  and  contiguous  cluster  of 
census  blocks:  up  to  nine  block  groups 
can  be  contained  within  a  single  census 
tract. 

This  Notice  announces  the  Census 
Bureau’s  final  criteria  for  the  Census 
Block  Group  Program  for  the  2010 
Decennial  Census.  In  addition,  this 
Notice  contains  a  summary  of  comments 
received  to  proposed  criteria  published 
in  the  April  6,  2007  Federal  Register  (72 
FR  17337),  as  well  as  the  Census 
Bureau’s  response  to  these  comments.  In 
response  to  comments  received,  the 
Census  Bureau  has  modified  its 
proposed  criteria  for  the  Census  Block 
Group  Program  for  the  2010  Decennial 
Census.  Most  provisions  of  the  block 

1  The  ACS  is  conducted  in  the  United  States  and 
in  Puerto  Rico.  In  Puerto  Rico,  the  survey  is  called 
the  Puerto  Rico  Community  Survey.  For  ease  of 
discussion,  throughout  this  document  the  term  ACS 
is  used  to  represent  both  the  survey  that  is 
conducted  in  the  United  States  and  in  Puerto  Rico. 


group  criteria  for  the  2010  Census 
remain  unchanged  from  those  used  in 
conjunction  with  the  2000  Decennial 
Census,  except  as  follows.  First,  the 
same  population  and  housing  unit 
thresholds,  a  minimum  of  600  people  or 
240  housing  units  and  a  maximum  of 
3,000  people  or  1,200  housing  units, 
will  apply  to  all  types  of  populated 
block  groups,  including  block  groups 
delineated  within  American  Indian 
reservations  and  off-reservation  trust 
lands,  the  Island  Areas,  and 
encompassing  group  quarters,  military 
installations,  and  institutions.  Second, 
housing  unit  counts  may  be  used 
instead  of  population  counts  in  the 
delineation  of  block  groups.  Third,  the 
delineation  of  special  land  use  tracts 
will  be  permitted,  and  encouraged,  for 
areas  with  special  land  uses  (e.g., 
airports,  military  reservations,  public 
forests,  public  parks,  and  special  places/ 
group  quarters)  with  an  official  name. 
Finally,  a  geographic  framework  of 
tribal  block  groups,  separate  from  the 
standard  block  groups  defined  within 
counties,  will  be  defined  within 
federally  recognized  American  Indian 
reservations  and/or  off-reservation  trust 
lands,  subject  to  other  population, 
housing,  and  boundary  criteria 
contained  in  this  document. 

Upon  publication  of  the  final  criteria 
contained  in  this  Notice,  the  Census 
Bureau  will  offer  governments, 
organizations,  and  interested  data  users 
an  opportunity  to  review  and,  if 
necessary,  suggest  updates  to  the 
boundaries  and  attributes  of  the  block 
groups  in  their  geographic  area  under 
the  Participant  Statistical  Areas  Program 
(PSAP).  In  addition  to  block  groups,  the 
PSAP  also  encompasses  the  review  and 
update  of  census  tracts,  census 
designated  places,  and  census  county 
divisions  (in  selected  states). 

DATES:  This  notice’s  final  criteria  will  be 
effective  on  March  14,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Geographic  Standards  and  Criteria 
Branch,  Geography  Division,  U.S. 
Census  Bureau,  via  e-mail  at 
geo.psap.list@census.gov  or  telephone  at 
(301)  763-3056. 

SUPPLEMENTARY  INFORMATION: 

I.  History  of  Block  Groups 

The  Census  Bureau  first  delineated 
block  groups  as  statistical  geographic 
divisions  of  census  tracts  for  the  1970 
Census,  comprising  contiguous 
combinations  of  census  blocks  for  data 
presentation  purposes.  At  that  time, 
census  block  groups  only  existed  in 
urbanized  areas  in  which  census  blocks 
were  defined.  Block  groups  were 
defined  without  regard  to  political  and 
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administrative  boundaries,  with  an 
average  population  of  1,000,  and  to  be 
approximately  equal  in  area. 

As  use  of  census  block,  block  group, 
and  census  tract  data  increased  among 
data  users,  the  Census  Bureau  expanded 
these  programs  to  cover  additional 
geographic  areas  while  redefining  the 
population  threshold  criteria  to  more 
adequately  suit  data  users’  needs.  The 
1990  Census  was  the  first  in  which 
census  blocks  and  block  groups  were 
defined  throughout  the  entirety  of  the 
United  States,  Puerto  Rico,  and  the 
Island  Areas.  For  Census  2000,  as  with 
census  tracts,  the  Census  Bureau 
increased  the  number  of  geographic 
areas  whose  boundaries  could  be  used 
as  block  group  boundaries,  and  allowed 
tribal  governments  of  federally 
recognized  American  Indian  tribes  with 
a  reservation  and/or  off-reservation  trust 
lands  to  delineate  block  groups  without 
regard  to  state  and/or  county 
boundaries,  provided  the  tribe  had  a 
1990  Census  population  of  at  least 
1,000. 

II.  Summary  of  Comments  Received  in 
Response  to  Proposed  Criteria  for  the 
Census  Block  Group  Program  for  the 
2010  Census 

The  April  6,  2007.  Federal  Register 
(72  FR  17337)  requested  comment  on 
the  proposed  criteria  for  delineating 
block  groups  for  the  2010  Decennial 
Census  which  contained  the  following 
changes  to  the  criteria  used  in  the  2000 
Decennial  Census:  (1)  Increasing  the 
minimum  population  and  housing  unit 
thresholds  for  block  groups  from  600  to 
1,200  persons;  (2)  using  housing  unit 
counts  (as  an  alternative  to  population 
counts)  in  the  delineation  review  and 
update  of  block  groups;  (3)  applying  the 
same  population  and  housing  unit 
thresholds  to  all  types  of  populated 
block  groups  in  the  United  States,2 
including  block  groups  delineated  on 
American  Indian  reservations  and/or 
off-reservation  trust  lands,3  the  Island 
Areas,4  and  encompassing  group 


2  For  Census  Bureau  purposes,  the  United  States 
includes  the  fifty  states  and  the  District  of 
Columbia. 

3  The  proposed  criteria  for  the  tribal  statistical 
areas  program  will  be  outlined  in  a  separate  Federal 
Register  notice.  In  the  tribal  statistical  areas 
program,  federally  recognized  American  Indian 
tribes  that  have  a  reservation  and/or  off-reservation 
trust  land  may  delineate  census  designated  places 
and,  if  these  areas  have  a  population  of  1,200  or 
greater,  may  delineate  tribal  tracts  and  tribal  block 
groups  for  their  reservation  and  off-reservation  trust 
land. 

4  For  Census  Bureau  purposes,  the  Island  Areas 
includes  American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  Guam,  the  U.S. 

Virgin  Islands,  and  the  U.S.  Minor  Outlying  Islands. 
The  U.S.  Minor  Outlying  Islands  is  an  aggregation 
of  nine  U.S.  territories:  Baker  Island,  Howland 


quarters,  military'  installations,  and 
institutions;  (4)  allowing  the  delineation 
of  block  groups  for  laFge  water  bodies 
with  areas  of  approximately  100  square 
miles  or  more,  and  special  land  uses 
(e.g.,  large  airports  or  public  parks)  with 
an  official  name;  and  (5)  allowing  for 
geographic  frameworks  of  tribal  block 
groups  (separate  from  the  standard 
block  groups  defined  within  counties 
and  standard  census  tracts)  to  be 
defined  within  federally  recognized 
American  Indian  reservations  and/or 
off-reservation  trust  lands. 

The  Census  Bureau  received  letters 
(each  containing  comments  on  several 
issues)  from  33  organizations  and 
individuals  on  the  proposed  minimum 
population  and  housing  unit  thresholds 
in  the  review  and  update  of  block 
groups,  the  proposed  use  of  housing 
unit  counts  in  the  review  and  update  of 
block  groups,  and  the  permitted 
delineation  of  census  tracts  for  large 
water  bodies  and  special  land  use  tracts 
for  which  a  single  coextensive  block 
group  would  be  delineated.  Comments 
received  are  summarized  below,  as  well 
as  the  Census  Bureau’s  response  to  these 
comments. 

1.  Minimum  population  and  housing 
unit  count  thresholds  in  the  review  and 
update  of  block  groups. 

The  Census  Bureau  received  32 
comments  opposed  to  increasing  the 
minimum  population  threshold  for 
block  groups  from  600  to  1,200.  Only 
one  commenter  favored  the  proposed 
increase  citing  the  need  to  maintain 
statistical  reliability.  Nearly  all 
commenters  expressed  strong  concern 
about  the  resulting  loss  of  geographic 
detail  and  the  detrimental  impact  on 
demographic  analysis  for  small 
geographic  areas  should  the  minimum 
population  be  increased  to  1,200. 
Commenters  opposed  to  an  increased 
minimum  threshold  included 
metropolitan  planning  organizations, 
councils  of  governments,  local 
governmental  agencies,  private  sector 
data  users,  a  state  redistricting  liaison, 
and  members  of  the  Census  Advisory 
Committee  Professional  Associations. 

Additional  research  by  the  Census 
Bureau  indicated  that  coefficients  of 
variation  for  selected  demographic 
characteristics  did  not  improve 
substantially  for  block  groups  of  1,200 
people  compared  to  block  groups  of  600 
people.  Given  the  comments  opposed  to 
the  proposed  increased  threshold,  and 
taking  into  consideration  the  loss  of 
geographic  detail  without  substantive 
improvement  to  data  quality  and 


Island,  Jarvis  Island,  Johnston  Atoll,  Kingman  Reef, 
Midway  Islands,  Navassa  Island,  Palmyra  Atoll,  and 
Wake  Island. 


reliability,  the  Census  Bureau  will  not 
change  the  minimum  population 
threshold  for  block  groups.  The 
minimum  block  group  threshold  will 
remain  at  600  people  (240  housing 
units)  for  the  2010  Census.  Participants 
reviewing  and  delineating  block  groups 
for  the  2010  Census  and  data  users 
utilizing  the  sample-based  data  for  block 
groups  must  be  aware  of  the  sample  data 
reliability  issues  for  geographies  with 
low  populations  and  the  appropriate 
uses  for  sample  data  for  low  population 
geographies.  The  Census  Bureau  will 
provide  additional  information  about 
sample  data  reliability  and  appropriate 
uses  of  sample  data  for  geographic  areas 
with  low  populations  in  the  PSAP 
guidelines. 

2.  Using  housing  unit  counts  in  the 
review  and  update  of  block  groups. 

The  Census  Bureau  received  five 
comments  in  response  to  the  proposed 
use  of  housing  unit  counts  in  the  review 
and  update  of  block  groups  as  an 
alternative  to  population  counts  where 
appropriate.  Four  commenters 
supported  the  concept.  Another 
supported  the  proposal,  but  requested 
more  guidance  on  when  housing  units, 
instead  of  population,  should  be  used  to 
define  block  groups.  Given  the  support 
of  using  housing  unit  counts  in  the 
review  and  update  for  census  tracts,  the 
Census  Bureau  will  retain  the  concept 
in  the  final  criteria  for  the  2010  Census. 
Guidance  as  to  when  housirig  unit 
counts  should  be  used  in  place  of 
population  counts  in  the  review  and 
update  of  census  tracts  will  be 
discussed  in  this  notice,  and  further 
detailed  in  the  PSAP  guidelines. 

3.  Permitting  the  delineation  of 
census  tracts,  with  coextensive  block 
groups,  for  large  water  bodies  and 
special  land  uses. 

The  Census  Bureau  received  five 
comments  in  response  to  the  proposed 
special  land  use  tract  and  block  group 
proposal.  Four  commenters  representing 
various  levels  of  local  government,  as 
well  as  nongovernmental  organizations 
supported  the  concept.  One  commenter 
suggested  that  more  discussion  on  the 
concept  is  needed  to  make  an  informed 
decision.  Given  the  support  of  the 
special  land  use  tract  and  coextensive 
block  group  designation,  the  Census 
Bureau  will  retain  the  concept  in  the 
final  criteria  for  the  2010  Census. 

The  Census  Bureau  received  three 
comments  in  response  to  the  proposed 
large  water  body  tract  and  block  group 
proposal.  Two  commenters  supported 
the  concept.  One  commenter  opposed 
the  concept,  citing  increased  confusion 
and  disorientation  for  data  users  with 
respect  to  what  is  commonly  depicted 
on  non-census  maps.  Based  on  this 
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comment  and  after  additional  internal 
review,  the  Census  Bureau  has 
determined  not  to  retain  the  large  water 
block  group  concept  in  the  final  criteria 
for  the  2010  Census. 

Changes  to  the  Proposed  Criteria  as  a  * 
Result  of  Public  Comments 

Changes  made  to  the  final  criteria 
(from  the  proposed  criteria)  in  “Section 
III,  General  Principles  and  Criteria  for 
Block  Groups  for  the  2010  Census”  are 
as  follows: 

1.  Section  A,  ‘‘General  Principles,” 
subsection  3:  renumbered  in  this  notice 
as  subsection  2.  We  moved  this  section 
to  emphasize  that  block  groups  form  the 
geographic  framework  within  which  the 
Census  Bureau  defines  census  blocks. 

2.  Section  A,  ‘‘General  Principles,” 
subsection  2:  renumbered  in  this  notice 
as  subsection  3.  The  first  sentence  in 
this  subsection  has  been  reworded  to 
provide  greater  specificity  and  clarity. 

We  added  the  third  sentence  pertaining 
to  the  Census  Bureau’s  disclosure  rules; 
this  sentence  had  appeared  in  Section 
B.l  of  the  previous  notice.  In  the  fourth 
sentence,  we  replaced  “local  , 

governments  and  planners”  with  “PSAP 
participants”  because  not  all 
participants  in  the  2010  PSAP  will  be 
representatives  of  local  governments  or 
will  be  professional  planners.  We  also 
added  sentences  that  clarify  the 
minimum  population  and  housing  unit 
thresholds,  noting  that  any  block  group 
with  a  population  or  housing  unit  count 
less  than  the  minimum  threshold 
should  be  updated,  and  clarifying  that 
the  Census  Bureau  will  use  Census  2000 
population  and  housing  unit  counts  to 
assess  whether  each  block  group 
submitted  meets  the  minimum 
threshold  criterion. 

3.  Section  A,  ‘‘General  Principles:” 
added  subsection  4,  which  notes  that 
housing  unit  counts  may  be  used  in  the 
review  and  updating  of  block  groups, 
particularly  with  regard  to  communities 
that  may  not  have  sufficient  residential 
population  present  on  the  date  of  the 
decennial  census,  but  will  have  larger 
populations  at  other  times  of  the  year 
and  for  which  estimates  may  be 
reflected  in  the  ACS. 

4.  Section  A,  “General  Principles,” 
subsection  4:  renumbered  in  this  notice 
as  section  5.  This  subsection  was  moved 
because  the  new  subsection  4  (see 
above)  is  closely  related  to  issues 
discussed  in  subsection  3.  We  removed 
the  reference  to  water  body  block  groups 
since  this  proposed  criterion  has  not 
been  adopted  in  the  final  criteria. 

5.  Section  B,  “Changes  to  the  Block 
Group  Criteria  for  the  2010  Census:” 
this  section  was  omitted  from  this 


notice  as  all  changes  are  addressed  in 
the  final  criteria. 

6.  Section  C,  “Block  Group  Criteria  for 
the  2010  Census,”  subsection  1: 
Renumbered  in  this  notice  as  subsection 

3.  We  revised  the  order  of  the  first  few 
criteria  for  clarity.  Section  C  in  the  April 
6,  2007  Federal  Register  (72  FR  17337) 
is  now  Section  B  in  this  Notice. 

7.  Section  C,  “Block  Group  Criteria  for 
the  2010  Census,"  subsection  2: 
Renumbered  in  this  notice  as  subsection 

1,  for  clarity-  We  also  changed  the 
population  threshold  referenced  in  the 
subsection  from  1,200  to  600,  to  reflect 
the  decision  to  retain  the  latter  as  the 
minimum  population  threshold  for  a 
block  group. 

8.  Section  C,  Block  Group  Criteria  for 
the  2010  Census,”  subsection  3: 
Renumbered  in  this  notice  as  subsection 

2,  reflecting  the  decision  to  revise  the 
order  of  the  first  few  criteria  listed. 
Removed  the  last  sentence  relating  to 
water  body  block  groups  since  this 
proposed  criterion  has  not  been  adopted 
in  the  final  criteria. 

9.  Section  C,  “ Block  Group  Criteria  for 
the  2010  Census,”  subsection  4:  The 
second  sentence  was  moved  to  the  third 
sentence  in  this  notice  and  the  word 
“permits”  was  changed  to  “requires”  to 
clarify  that  state  and  county  boundaries 
must  form  block  group  boundaries. 

10.  Section  C,  “ Block  Group  Criteria 
for  the  2010  Census,”  subsection  5: 
Added  the  word  “measurement”  after 
“area”  in  both  the  text  and  the  tables  in 
this  subsection.  In  addition,  in 
subsection  5.c,  all  text  relating  to  water 
body  block  groups  was  removed  since 
this  proposed  criterion  has  not  been 
adopted  in  the  final  criteria. 

11.  Section  D,  “Tribal  Block  Groups:” 
We  revised  wording  throughout  the 
section  to  provide  greater  clarity. 
Discussion  of  tribal  block  groups  is 
contained  in  Section  C  of  this  Notice. 

III.  General  Principles  and  Criteria  for 
Block  Groups  for  the  2010  Census 

A.  General  Principles 

1.  Block  groups  are  statistical 
geographic  divisions  of  a  census  tract, 
defined  by  the  Census  Bureau  in 
cooperation  with  local  officials  and 
organizations,  for  the  tabulation  and 
dissemination  of  decennial  census  data, 
as  well  as  period  estimates  of 
demographic  and  housing 
characteristics  from  the  ACS. 

2.  Block  groups  form  the  geographic 
framework  within  which  the  Census 
Bureau  defines  census  blocks  for  use  in 
tabulating  and  presenting  decennial 
census  data.  Census  blocks  are 
numbered  within  block  groups. 

3.  The  sample  size  for  the  ACS  is 
smaller  than  the  sample  from  the 


decennial  census  long  form  of  previous 
censuses.  As  a  general  rule,  estimates 
from  programs  providing  sample  data, 
including  the  ACS,  for  geographic  areas 
with  smaller  populations  will  be  subject 
to  higher  variances  than  comparable 
estimates  for  areas  with  larger 
populations  (i.e.,  the  sample  data  for 
smaller  population  geographies  will 
likely  be  less  reliable  than  the  sample 
data  for  geographies  with  larger 
population).  In  addition,  the  Census 
Bureau's  disclosure  rules  may  have  the 
effect  of  restricting  the  availability  and 
amount  of  sample  data  published  for 
geographic  areas  with  small 
populations.  Aiming  to  create  block 
groups  that  fall  between  the  minimum 
and  maximum  thresholds  will  improve 
the  reliability  and  availability  of  data, 
and  PSAP  participants  should  consider 
these  factors  when  defining  their  block 
groups. 

Therefore,  each  block  group  must 
encompass  at  least  600  people  or  at  least 
240  housing  units  unless  it  is 
coextensive  with  a  flagged  special  land 
use  tract,  or  is  coextensive  with  a 
county  with  fewer  than  600  people.  Any 
block  group  with  a  population  or 
housing  unit  count  less  than  the 
minimum  threshold  should  be  updated 
to  meet  or  exceed  the  minimum 
threshold.  The  Census  Bureau  will  use 
Census  2000  population  and  housing 
unit  counts,  with  allowance  made  for 
growth  since  2000.  to  assess  whether 
each  submitted  block  group  meets  this 
criterion.  Program  participants  may 
submit  local  estimates  as  a  surrogate  for 
the  Census  2000  population  and 
housing  unit  counts  for  a  block  group. 

4.  With  the  advent  of  the  ACS  and  the 
“continuous  measurement”  of 
characteristics  of  the  population  and 
housing  based  on  a  fiye-year  average, 
there  are  some  new  issues  to  consider  in 
the  block  group  criteria.  To 
accommodate  this  change,  either 
population  or  housing  units  may  be 
used  in  the  review  of  block  groups.  The 
use  of  housing  unit  counts 
accommodates  seasonal  communities  in 
which  residents  often  are  not  present  on 
the  date  of  the  decennial  census,  but 
will  be  present  at  other  times  of  the  year 
and  for  which  estimates  may  be 
reflected  in  the  ACS.  The  ACS  is 
designed  to  produce  local  area  data  as 
of  a  12-month  period  estimate  (or  an 
average);  whereas,  in  the  past  local  area 
data  were  only  represented  as  of  the 
April  1  census  day. 

5.  The  Census  Bureau  recognizes  that 
there  are  geographic  areas  that  are  not 
characterized  by  a  residential 
population,  and  which  local 
participants  may  wish  to  separate  from 
populated  block  groups  for  analytical  or 
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cartographic  purposes  or  both.  Such 
areas  may  be  designated  as  special  land 
use  block  groups  to  distinguish  them 
from  populated  block  groups.  Special 
land  use  block  groups  must  be 
designated  as  a  specific  type  of  land  use 
(e.g.,  state  park,  municipal  park)  and 
have  an  official  name,  generally  have 
little  or  no  residential  population  or 
housing  units,  and  must  not  create  a 
noncontiguous  block  group.  If  located  in 
a  densely  populated  urban  area,  a 
special  land  use  block  group  must  have 
an  area  measurement  of  approximately 
one  square  mile  or  more.  If  delineated 
completely  outside  an  urban  area,  a 
special  land  use  block  group  must  have 
an  area  of  approximately  10  square 
miles  or  more.  The  Census  Bureau 
recognizes  that  some  special  land  use 
areas  not  intended  for  residential 
population,  such  as  parks,  may  contain 
some  population,  such  as  caretakers  or 
the  homeless.  Our  intent  is  to  allow  for 
the  delineation  of  parks  and  other 
special  land  use  areas  as  separate  block 
groups  and  therefore  will  accept  such 
areas  as  block  groups  even  if  some 
residential  population  is  present. 

B.  Block  Group  Criteria  for  the  2010 
Census 

The  criteria  herein  apply  to  the 
United  States,  including  federally 
recognized  American  Indian 
reservations  and  off-reservation  trust 
lands,  Puerto  Rico,  and  the  Island  Areas. 
The  Census  Bureau  may  modify  and,  if 
necessary,  reject  any  proposals  for  block 
groups  that  do  not  meet  these  final 
criteria.  In  addition,  the  Census  Bureau 
reserves  the  right  to  modify  the 


boundaries  and  attributes  of  block 
groups  as  needed  to  meet  the  published 
criteria  and/or  maintain  geographic 
relationships  before  the  final  tabulation 
geography  is  set  for  the  2010  Census. 

Tne  Census  Bureau  sets  forth  the 
following  criteria  for  use  in  delineating 
2010  census  block  groups: 

1.  Block  groups  must  not  cross  census 
tract  boundaries. 

This  criterion  takes  precedence  over 
all  other  criteria  or  requirements.  By 
definition,  because  census  tracts  cannot 
cross  county  and  state  boundaries, 
neither  can  block  groups.  It  is  only 
permissible  to  define  a  block  group  with 
fewer  than  600  people  in  a  county  that 
has  a  population  less  than  600,  or  as 
coextensive  with  a  special  land  use 
tract. 

2.  Block  groups  must  cover  the  entire 
land  and  water  area  of  each  census  tract. 

Because  census  tracts  must  cover  the 
entire  area  of  a  county,  by  definition, 
block  groups  also  must  cover  the  entire 
area  of  each  county. 

3.  A  block  group  must  comprise  a 
reasonable  compact,  contiguous  land 
area. 

Noncontiguous  boundaries  are 
permitted  only  where  a  contiguous  area 
or  inaccessible'area  would  not  meet 
population  or  housing  unit  count 
requirements  for  a  separate  block  group, 
in  which  case  the  noncontiguous  or 
inaccessible  area  must  be  combined 
within  an  adjacent  or  proximate  block 
group.  For  example,  an  island  that  does 
not  meet  the  minimum  population 
threshold  for  recognition  as  a  separate 
block  group  should  be  combined  with 
other  proximate  land  to  form  a  single 
block  group.  Each  case  will  be  reviewed 


and  accepted  at  the  Census  Bureau’s 
discretion. 

4.  Block  group  boundaries  should 
follow  visible  and  identifiable  features. 

To  make  the  location  of  block  group 
boundaries  less  ambiguous,  wherever 
possible,  block  group  boundaries  should 
follow  visible  and  identifiable  features. 
The  use  of  visible  features  makes  it 
easier  to  locate  and  identify  block  group 
boundaries  over  time  as  the  locations  of 
many  visible  features  in  the  landscape 
tend  to  change  infrequently.  The  Census 
Bureau  also  requires  the  use  of  state  and 
county  boundaries  in  all  states,  and 
permits  the  use  of  incorporated  place 
and  minor  civil  division  boundaries  in 
states  where  those  boundaries  tend  to 
remain  unchanged  over  time  (see 
Table  1). 

The  following  features  are  preferred 
as  block  group  boundaries  for  the  2010 
Census: 

a.  State,  county,  and  census  tract 
boundaries  must  always  be  block  group 
boundaries.  This  criterion  takes 
precedence  over  all  other  boundary 
criteria  or  requirements. 

b.  American  Indian  reservation  and 
off-reservation  trust  land  boundaries. 

c.  Visible,  perennial  natural  and 
cultural  features,  such  as  roads, 
shorelines,  rivers,  perennial  streams  and 
canals,  railroad  tracks,  or  above-ground 
high-tension  power  lines. 

d.  Boundaries  of  legal  and 
administrative  entities  in  selected  states. 

Table  1  identifies  by  state  which 
minor  civil  division  (MCD)  and 
incorporated  place  boundaries  may  be 
used  as  block  group  boundaries. 


Table  1  .—Acceptable  MCD  and  Incorporated  Place  Boundaries 


Boundaries 

All  MCD 
boundaries 

Boundaries  of 
MCDs  not  co¬ 
incident  with 
the  boundaries 
of  incorporated 
places  that 
themselves 
are  MCDs 

— 

All  incor¬ 
porated  place 
boundaries 

Only  conjoint 
incorporated 
place  bound¬ 
aries 

Alabama . 

X 

Alaska  . 

x 

Arizona . 

x 

Arkansas  . 

x 

California . 

x 

Colorado  . 

x 

Connecticut  . 

X 

X 

Delaware  . 

x 

Florida  . 

x 

Georgia  . . 

x 

Hawaii  . - 

x 

x 

Illinois  . 

Xa 

x 

Indiana  . 

X 

x 

Iowa  . 

X 

x 

Kansas  . . 

X 

x 

Kentucky  . 

x 

Louisiana . 

X 
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Table  1 —Acceptable  MCD  and  Incorporated  Place  Boundaries— Continued 


Boundaries 


Maine  . 

Maryland  . 

Massachusetts  . 

Michigan  . 

Minnesota  . 

Mississippi . 

Missouri . 

Montana  . 

Nebraska . . . 

Nevada . . . 

New  Hampshire  . 

New  Jersey  . 

New  Mexico  . 

New  York  . 

North  Carolina . 

North  Dakota  . . 

Ohio  . 

Oklahoma . 

Oregon  . 

Pennsylvania . 

Rhode  Island . 

South  Carolina  . 

South  Dakota  . 

Tennessee  . 

Texas  . 

Utah  . 

Vermont  . . 

Virginia  . 

Washington  . 

West  Virginia . 

Wisconsin . . . 

Wyoming  . 

a  Townships  only. 

b  Governmental  townships  only. 


All  MCD 
boundaries 


Boundaries  of 
MCDs  not  co¬ 
incident  with 
the  boundaries 
of  incorporated 
places  that 
themselves 
are  MCDs 


All  incor¬ 
porated  place 
boundaries 


Only  conjoint 
incorporated 
place  bound¬ 
aries 


Xb 

Xa 


e.  Additionally,  the  following  legally 
defined,  administrative  boundaries  are 
permitted  as  block  group  boundaries: 

i.  Barrio,  barrio-pueblo,  and  subbarrio 
boundaries  in  Puerto  Rico; 

ii.  Census  subdistrict  boundaries  in 
the  U.S.  Virgin  Islands; 

iii.  County  and  island  boundaries 
(both  MCD  equivalents)  in  American 
Samoa; 

iv.  Election  district  boundaries  in 
Guam; 

v.  Municipal  district  boundaries  in 
the  Commonwealth  of  the  Northern 
Mariana  Islands;  and 

vi.  Alaska  Native  regional  corporation 
boundaries  in  Alaska,  at  the  discretion 


of  the  Census  Bureau,  insofar  as  such 
boundaries  are  unambiguous  for 
allocating  living  quarters  as  part  of  2010 
Census  activities. 

f.  When  acceptable  visible  and 
governmental  boundary  features  are  not 
available  for  use  as  block  group 
boundaries,  the  Census  Bureau  may,  at 
its  discretion,  approve  other 
nonstandard  visible  features,  such  as 
ridge  lines,  above-ground  pipelines, 
intermittent  streams,  or  fence  lines.  The 
Census  Bureau  may  also  accept,  on  a 
case-by-case  basis,  the  boundaries  of 
selected  nonstandard  and  potentially 
nonvisible  features,  such  as  the 


boundaries  of  military  installations. 
National  Parks,  National  Monuments, 
National  Forests,  other  types  of  parks  or 
forests,  airports,  marine  ports, 
cemeteries,  golf  courses,  penitentiaries/ 
prisons,  glaciers,  or  the  straight-line 
extensions  of  visible  features  and  other 
lines-of-sight. 

5.  Population,  Housing  Unit,  and  Area 
Measurement  Thresholds 

The  following  are  the  population, 
housing  unit,  and  area  measurement 
threshold  criteria  for  block  groups  (as 
summarized  in  Table  2). 


Table  2.— Block  Group  Thresholds 


Block  group  type  , 

Threshold  type 

Minimum 

Maximum 

Standard  &  tribal  block  groups  . 

Population  threshold  . 

• 

600  . 

3,000. 

Housing  Unit  threshold  . 

240  . 

1.200. 

Special  land  use  block  groups  . 

Area  measurement  threshold  within  an  urban  area 
(square  miles). 

io . 

none. 
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Table  2— Block  Group  Thresholds— Continued 


Block  group  type 

Threshold  type 

Minimum 

Maximum 

Area  measurement  threshold  outside  an  urban  area 
(square  miles). 

Population  thresholds  . 

10  . 

(1)  Little  or 
standard 
thresholds. 

none. 

none,  or  within 
block  group 

The  same  population  and  housing 
unit  thresholds  apply  to  all  types  of 
populated  block  groups,  including  block 
groups  delineated  within  American 
Indian  reservations  and  off-reservation 
trust  lands,  the  Island  Areas,  and 
encompassing  group  quarters,  military 
installations,  and  institutions.  This 
should  improve  the  availability  and 
reliability  of  data  for  block  groups  that 
had  a  lower  threshold  for  the  2000 
Decennial  Census,  and  will  create  a 
single  national  standard. 

a.  Census  2000  population  counts 
should  be  used  in  census  block  group 
review  in  most  cases.  Housing  unit 
counts  should  be  used  for  block  groups 
in  seasonal  communities  that  have  no  or 
low  population  on  census  day  (April  1). 
Locally  produced  population  and 
housing  unit  estimates  can  be  used 
when  reviewing  and  updating  block 
groups,  especially  in  areas  that  have 
experienced  considerable  growth  since 
Census  2000. 

b.  The  housing  unit  thresholds  are 
based  on  a  national  average  of  2.5 
people  per  household.  The  Census 
Bureau  recognizes  that  there  are 


regional  variations  to  this  average,  and 
will  take  this  into  consideration  when 
reviewing  all  census  block  group 
proposals. 

c.  For  the  2010  Census,  the  Census 
Bureau  will  allow  the  delineation  of 
special  land  use  census  tracts,  and 
special  land  use  block  groups  will  be 
created  coextensive  with  these  special 
land  use  tracts.  A  special  land  use  tract, 
and  hence  a  special  land  use  block 
group,  must  be  designated  as  a  specific 
land  use  type  (e.g.,  state  park),  must 
have  an  official  name  (e.g..  Jay  Cooke 
State  Park),  have  little  or  no  residential 
population  or  meet  population  or 
housing  unit  thresholds,  and  must  not 
create  a  noncontiguous  tract/block 
group.  In  some  instances,  multiple  areas 
can  be  combined  to  form  a  single  special 
land  use  tract/block  group  if  the  land 
management  characteristics  are  similar, 
such  as  a  special  land  use  tract/block 
group  comprising  adjacent  federal  and 
state  parks.  If  the  special  land  use  tract/ 
block  group  is  delineated  in  a  densely 
populated,  urban  area,  the  tract/block 
group  must  have  an  area  of 


approximately  one  square  mile  or  more. 
If  the  special  land  use  tract/block  group 
is  delineated  completely  outside  an  * 
urban  area,  the  tract/block  group  must 
have  an  area  of  approximately  10  square 
miles  or  more. 

6.  Identification  of  Block  Groups 

a.  A  block  group  encompasses  a 
cluster  of  census  blocks.  Each  standard 
block  group  is  identified  using  a  single¬ 
digit  number  that  will  correspond  to  the 
first  digit  in  the  number  of  each  block 
encompassed  by  the  block  group.  For 
example,  block  group  3  includes  all 
census  blocks  numbered  in  the  3000 
range  within  a  single  census  tract. 

b.  The  range  of  acceptable  standard 
block  group  numbers  is  1  through  9. 
Block  group  numbers  must  always  be 
unique  within  a  census  tract. 

7.  Block  Group  Types 

Table  3  below  contains  a  summary  of 
the  types  of  block  groups  (with  their 
respective  population,  housing  unit  and 
area  measurement  thresholds)  that  will 
be  used  for  the  2010  Census. 


Table  3— Summary  of  Block  Group  Types 


How  distinct  from  standard  block  groups 

Population  thresh¬ 
olds 

Housing  unit 
thresholds 

Area  measurement 
thresholds 

Standard  &  tribal 
block  groups. 

Tribal  block  groups  are  conceptually  similar  and  equiva¬ 
lent  to  census  block  groups  defined  within  the  standard 
State-county-tract-block  group  geographic  hierarchy 
used  for  tabulating  and  publishing  statistical  data. 

Minimum:  600; 
Maximum:  3,000. 

Minimum:  240; 
Maximum:  1,200. 

none. 

Special  land  use 

A  block  group  coextensive  with  a  special  land  use  tract, 

Little  or  none,  or 

Little  or  none,  or 

1 .0  square  mile 

block  groups. 

encompassing  a  large  airport,  public  park,  or  public  for¬ 
est  with  little  or  no  population  or  housing  units.  In  a 
densely  populated,  urban  area,  a  special  land  use 
block  group  must  be  approximately  1.0  square  mile  in 
area  or  greater.  If  delineated  completely  outside  an 
urban  area,  a  special  land  use  block  group  must  have 
an  area  of  1 0  square  miles  or  greater. 

within  the  stand¬ 
ard  block  group 
thresholds. 

within  the  stand¬ 
ard  block  group 
thresholds. 

within  an  urban 
area/10  square 
miles  outside  an 
urban  area. 

C.  Tribal  Block  Groups 

Tribal  block  groups  are  statistical 
geographic  entities  defined  by  the 
Census  Bureau  in  cooperation  with 
tribal  officials  to  provide  meaningful, 
relevant,  and  reliable  data  for  small 
geographic  areas  within  the  boundaries 
of  federally  recognized  American  Indian 
reservations  and/or  off-reservation  trust 
lands.  As  such,  they  recognize  the 


unique  statistical  data  needs  of  federally 
recognized  American  Indian  tribes.  The 
delineation  of  tribal  block  groups  allows 
for  an  unambiguous  presentation  of 
statistical  data  specific  to  a  federally 
recognized  reservation  and/or  off- 
reservation  trust  land  without  the 
imposition  of  state  or  county 
boundaries,  which  might  artificially 
separate  American  Indian  populations 


located  within  a  single  reservation  and/ 
or  off-reservation  trust  land.  To  this  end 
the  American  Indian  tribal  participant 5 


5  For  federally  recognized  American  Indian  tribes 
with  reservations  and/or  off-reservation  trust  lands 
that  have  more  than  1,200  residents,  the  Census 
Bureau  will  offer  the  tribal  government  the 
opportunity  to  delineate  tribal  block  groups  and 
other  tribal  statistical  geography  on  their 
reservation  and/or  off-reservation  trust  land.  For 
federally  recognized  tribes  with  an  American  Indian 


Federal  Register/ Vol.  73,  No.  51 /Friday,  March  14,  2008 /Notices 


13835 


may  define  tribal  block  groups  that  cross 
county  or  state  boundaries,  or  both. 
Tribal  block  groups  must  be  delineated 
to  meet  all  other  census  block  group 
criteria,  and  must  be  identified  uniquely 
so  as  to  clearly  distinguish  them  from 
county-based  block  groups.  The  Census 
Bureau  will  address  the  type  of 
identifiers  required  for  tribal  block 
groups  in  more  detail  in  a  separate 
Federal  Register  notice  pertaining  to 
American  Indian  statistical  areas.  Tribal 
block  group  boundaries  will  be  held  as 
census  block  boundaries.  Census  blocks, 
however,  will  be  numbered  uniquely 
within  county-based  block  groups,  and 
thus  there  will  not  be  a  direct 
relationship  between  a  tribal  block 
group  identifier  and  census  block 
numbers.  Tribal  block  groups  are 
conceptually  similar  and  equivalent  to 
census  block  groups  defined  within  the 
standard  state-county-tract-block  group 
geographic  hierarchy  used  for  tabulating 
and  publishing  statistical  data. 

In  order  to  provide  meaningful 
statistical  geographic  areas  within  the 
reservation  and/or  off-reservation  trust 
land,  as  well  as  make  meaningful  and 
reliable  data  available  for  these  areas 
and  their  populations,  for  the  2010 
Census,  tribal  block  group  geography 
will  be  maintained  separately  from 
standard  county-based  block  groups, 
and  will  be  defined  through  a  separate 
program  designed  specifically  for  tribal 
statistical  geography.  This  differs  from 
the  procedure  for  Census  2000  in  which 
tribal  block  groups  were  defined  for 
federally  recognized  American  Indian 
reservations  and/or  off-reservation  trust 
lands,  and  standard  block  groups  were 
identified  by  superimposing  county  and 
state  boundaries  onto  the  Census  2000 
tribal  block  groups. 

For  Census  2000  products  in  which 
data  were  presented  by  state  and 
county,  the  standard  state-county-tract- 
block  group  hierarchy  was  maintained, 
even  for  territory  contained  within  an 
American  Indian  reservation  and/or  off- 
reservation  trust  land.  In  such  instances, 
the  state/county  portions  of  tribal  block 
groups  were  identified  as  individual 
block  groups,  and  these  standard  block 
groups  may  not  have  met  the  minimum 
population  or  housing  unit  thresholds, 
potentially  limiting  sample  data 
reliability  or  availability  for  both  the 
tribal  block  group  and  the  derived 
standard  block  groups.  The  change  for 
the  2010  Census,  creating  standard 
block  groups  nationwide  and 
maintaining  tribal  block  groups  as  a 


reservation  and/or  off-reservation  trust  land  that 
have  fewer  than  1,200  residents,  the  Census  Bureau 
will  define  one  tribal  tract  and  one  tribal  block 
group  coextensive  with  the  American  Indian 
reservation  and/or  off-reservation  trust  land. 


completely  separate  set  of  geography 
from  standard  block  groups  in  both 
geographic  and  data  presentation 
purposes,  eliminates,  in  part,  these  data 
issues  from  Census  2000. 

As  with  standard  block  groups 
submitted  through  the  program,  the 
tribal  block  groups  would  be  submitted 
to  the  Census  Bureau,  and  would  be 
subject  to  review  to  ensure  compliance 
with  the  final  published  criteria.  Tribal 
block  groups  will  be  defined  as  part  of 
a  separate  Tribal  Statistical  Areas 
Program  (TSAP)  for  the  2010  Census. 
Detailed  criteria  pertaining  to  tribal 
block  groups  will  be  published  in  a 
separate  Federal  Register  notice 
pertaining  to  all  American  Indian 
statistical  areas  defined  through  the 
TSAP. 

IV.  Definitions  of  Key  Terms 

Alaska  Native  regional  corporation 
(ANRC) — A  corporate  geographic  area 
established  under  the  Alaska  Native 
Claims  Settlement  Act  (Pub.  L.  92-203, 
85  Stat.  688  (1971)),  to  conduct  both,  the 
business  and  nonprofit  affairs  of  Alaska 
Natives.  Twelve  ANRCs  cover  the  entire 
State  of  Alaska  except  for  the  Annette 
Island  Reserve. 

American  Indian  off-reservation  trust 
land  (ORTL) — A  federally  recognized 
American  Indian  land  area  located 
outside  the  boundaries  of  an  American 
Indian  reservation  whose  boundaries  are 
established  by  deed  and  over  which  a 
federally  recognized  American  Indian 
tribal  government  has  governmental 
authority. 

American  Indian  reservation  (AIR) — A 
federally  recognized  American  Indian 
land  area  with  boundaries  established 
by  final  treaty,  statute,  executive  order, 
and/or  court  order  and  over  which  a 
federally  recognized  American  Indian 
tribal  government  has  governmental 
authority.  Along  with  reservation, 
designations  such  as  colonies, 
communities,  pueblos,  rancherias,  and 
reserves  apply  to  AIRs. 

Conjoint — A  description  of  a 
boundary  shared  by  two  adjacent 
geographic  entities. 

Contiguous — A  description  of  areas 
sharing  common  boundaries,  such  that 
the  areas,  when  combined,  form  a  single 
piece  of  territory.  Noncontiguous  areas 
form  disjoint  pieces. 

Group  quarters  (GQ) — A  place  where 
people  live  or  stay,  in  a  group  living 
arrangement,  that  is  owned  or  managed 
by  an  entity  or  organization  providing 
housing  and/or  services  for  the 
residents.  This  is  not  a  typical 
household-type  living  arrangement. 
These  services  may  include  custodial  or 
medical  care,  as  well  as  other  types  of 
assistance,  and  residency  is  commonly 


restricted  to  those  receiving  these 
services.  People  living  in  GQs  are 
usually  not  related  to  each  other.  GQs 
include  such  places  as  college  residence 
halls,  residential  treatment  centers, 
skilled  nursing  facilities,  group  homes, 
military  barracks,  correctional  facilities, 
and  workers’  dormitories. 

Incorporated  place — A  type  of 
governmental  unit,  incorporated  under 
State  law  as  a  city,  town  (except  in  New 
England,  New  York,  and  Wisconsin), 
borough  (except  in  Alaska  and  New 
York),  or  village,  generally  to  provide 
governmental  services  for  a 
concentration  of  people  within  legally 
prescribed  boundaries. 

Minor  civil  division  (MCD) — The 
primary  governmental  or  administrative 
division  of  a  county  in  28  states  and  the 
Island  Areas  having  legal  boundaries, 
names,  and  descriptions.  MCDs 
represent  many  different  types  of  legal 
entities  with  a  wide  variety  of 
characteristics,  powers,  and  functions 
depending  on  the  state  and  type  of 
MCD.  In  some  states,  some  or  all  of  the 
incorporated  places  also  constitute 
MCDs. 

Nonvisible  feature — A  map  feature 
that  is  not  visible  on  the  ground,  such 
as  a  city  or  county  boundary  through 
space,  a  property  line,  line-of-sight 
extension  of  a  road.  •» 

Special  land  use  block  group — Block 
group  delineated  coextensive  with,  or 
covering  the  same  area  as,  the  special 
land  use  tract. 

Special  land  use  tract — Type  of 
census  tract  that  must  be  designated  as 
a  specific  land  use  type  (e.g.,  state  park) 
and  have  an  official  name  (e.g.,  Jay 
Cooke  State  Park),  must  have  little  or  no 
residential  population  or  housing  units, 
and  must  not  create  a  noncontiguous 
census  tract.  If  delineated  in  a  densely 
populated,  urban  area,  a  special  land 
use  tract  must  have  an  area  of 
approximately  one  square  mile  or  more. 
If  delineated  completely  outside  an 
urban  area,  a  special  land  use  tract  must 
have  an  area  of  approximately  ten 
square  miles  or  more. 

TIGER — Topologically  Integrated 
Geographic  Encoding  and  Referencing 
database  developed  by  the  Census 
Bureau  to  support  its  mapping  needs  for 
the  decennial  census  and  other  Census 
Bureau  programs.  The  topological 
structure  of  the  TIGER  database  defines 
the  location  and  relationship  of 
boundaries,  streets,  rivers,  railroads,  and 
other  features  to  each  other  and  to  the 
numerous  geographic  areas  for  which 
the  Census  Bureau  tabulates  data  from 
its  censuses  and  surveys. 

Visible  feature — A  map  feature  that 
can  be  seen  on  the  ground,  such  as  a 
road,  railroad  track,  major  above-ground 
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transmission  line  or  pipeline,  river  or 
stream,  shoreline,  fence,  sharply  defined 
mountain  ridge,  or  cliff.  A  nonstandard 
visible  feature  is  a  feature  that  may  not 
be  clearly  defined  on  the  ground  (such 
as  a  ridge),  may  be  seasonal  (such  as  an 
intermittent  stream),  or  may  be 
relatively  impermanent  (such  as  a 
fence).  The  Census  Bureau  generally 
requests  verification  that  nonstandard 
features  used  as  boundaries  for  the 
PSAP  geographic  areas  pose  no  problem 
in  their  location  during  field  work. 

Executive  Order  12866 

This  notice  has  been  determined  to  be 
not  significant  under  Executive  Order 
12866. 

Paperwork  Reduction  Act 

This  program  notice  does  not  contain 
a  collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Chapter  35. 

Dated:  March  10,  2008. 

Steve  H.  Murdock, 

Director,  Bureau  of  the  Census. 

[FR  Doc.  E8-5075  Fil^d  3-13-08;  8:45  am] 
BILLING  CODE  3510-07-P 

DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

[Docket  Number  070321065-7903-02] 

Census  Tract  Program  for  the  2010 
Decennial  Census — Final  Criteria 

AGENCY:  Bureau  of  the  Census, 
Commerce. 

ACTION:  Notice  of  Final  Criteria  and 
Program  Implementation. 

SUMMARY:  Census  tracts  are  relatively 
permanent  small-area  geographic 
divisions  of  a  county  or  statistically 
equivalent  entity  '  defined  for  the 
tabulation  and  presentation  of  data  from 
the  decennial  census  and  selected  other 
statistical  programs.  Census  tracts  will 
also  be  used  to  tabulate  and  publish 
estimates  from  the  American 
Community  Survey  (ACS)1  2  after  2010. 


1  For  the  Census  Bureau’s  purposes,  the  term 
“county"  includes  parishes  in  Louisiana;  boroughs, 
city  and  boroughs,  municipalities,  and  census  areas 
in  Alaska;  independent  cities  in  Maryland, 
Missouri,  Nevada,  and  Virginia;  districts  and 
islands  in  American  Samoa;  districts  in  the  U.S. 
Virgin  Islands;  municipalities  in  the 
Commonwealth  of  the  Northern  Mariana  Islands; 
municipios  in  Puerto  Rico;  the  areas  constituting 
the  District  of  Columbia  and  Guam.  This  notice  will 
refer  to  all  these  entities  collectively  as  “counties.” 

2  The  ACS  is  conducted  in  the  United  States  and 
in  Puerto  Rico.  In  Puerto  Rico  the  survey  is  called 
the  Puerto  Rico  Community  Survey  (PRCS).  For 
ease  of  discussion,  throughout  this  document  the 
term  ACS  is  used  to  represent  the  surveys 
conducted  in  the  United  States  and  in  Puerto  Rico. 


The  primary  goal  of  the  census  tract 
program  is  to  provide  a  set  of  nationally 
consistent  small,  statistical  geographic 
units,  with  stable  boundaries,  that 
facilitate  analysis  of  data  across  time. 

This  Notice  announces  the  Bureau  of 
the  Census’  (Census  Bureau’s)  final 
criteria  for  the  Census  Tract  Program  for 
the  2010  Decennial  Census.  In  addition, 
this  Notice  contains  a  summary  of 
comments  received  to  proposed  criteria 
published  in  the  April  6,  2007,  Federal 
Register  (72  FR  17329),  as  well  as  the 
Census  Bureau’s  response  to  those 
comments.  In  response  to  comments 
received,  the  Census  Bureau  has 
modified  its  proposed  criteria  for  the 
Census  Tract  Program  for  the  2010 
Decennial  Census. 

Upon  publication  of  the  final  census 
tract  criteria  contained  in  this  Notice, 
the  Census  Bureau  will  offer 
governments,  organizations,  and 
interested  data  users  the  opportunity  to 
review  and,  if  necessary,  suggest 
updates  to  the  boundaries  and  attributes 
(e.g.,  tract  code)  of  the  census  tracts  in 
their  geographic  area  as  part  of  the 
Participant  Statistical  Areas  Program 
(PSAP).  In  addition,  to  census  tracts,  the 
PSAP  also  encompasses  the  review  and 
update  of  block  groups,  census 
designated  places,  and  census  county 
divisions  (in  selected  states). 

DATES:  This  notice’s  final  criteria  will  be 
effective  on  March  14,  2008. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Geographic  Standards  and  Criteria 
Branch,  Geography  Division,  U.S. 

Census  Bureau,  via  e-mail  at 
geo.psap.Iist@census.gov  or  telephone  at 
(301)  763-3056. 

SUPPLEMENTARY  INFORMATION: 

I.  History  of  Census  Tracts  ., 

In  1905,  Dr.  Walter  Laidlaw  originated 
the  concept  of  permanent,  small 
geographic  areas  as  a  framework  for 
studying  change  from  one  decennial 
census  to  another  in  neighborhoods 
within  New  York  City.  For  the  1910 
Census,  eight  cities — New  York, 
Baltimore,  Boston,  Chicago,  Cleveland, 
Philadelphia,  Pittsburgh,  and  St. 

Louis — delineated  census  tracts  (then 
termed  “districts”)  for  the  first  time.  No 
additional  jurisdictions  delineated 
census  tracts  until  just  prior  to  the  1930 
Census,  when  an  additional  ten  cities 
chose  to  do  so.  The  increased  interest  in 
census  tracts  for  the  1930  Census  is 
attributed  to  the  promotional  efforts  of 
Howard  Whipple  Green,  who  was  a 
statistician  in  Cleveland,  Ohio,  and  later 
the  chairman  of  the  American  Statistical 
Association’s  Committee  on  Census 
Enumeration  Areas.  For  more  than 
twenty-five  years,  Mr.  Green  strongly 


encouraged  local  citizens,  via 
committees,  to  establish  census  tracts 
and  other  census  statistical  geographic 
areas.  The  committees  created  by  local 
citizens  were  known  as  Census  Tract 
Committees,  later  called  Census 
Statistical  Areas  Committees. 

After  1930,  the  Census  Bureau  saw 
the  need  to  standardize  the  delineation, 
review,  and  updating  of  census  tracts 
and  published  the  first  set  of  census 
tract  criteria  in  1934.  The  goal  of  the 
criteria  has  remained  unchanged;  that 
is,  to  assure  comparability  and  data 
reliability  through  the  standardization 
of  the  population  thresholds  for  census 
tracts,  as  well  as  requiring  that  their 
boundaries  follow  specific  types  of 
geographic  features  that  do  not  change 
frequently.  The  Census  Bureau  began 
publishing  census  tract  data  as  part  of 
its  standard  tabulations  beginning  with 
the  1940  Census.  Prior  to  that  time, 
census  tract  data  were  published  as 
special  tabulations. 

For  the  1940  Census,  the  Census 
Bureau  began  publishing  census  block 
data  for  all  cities  with  50,000  or  more 
people.  Census  block  numbers  were 
assigned,  where  possible,  by  census 
tract,  but  for  those  cities  that  had  not  yet 
delineated  census  tracts,  “block  areas” 
(called  “block  numbering  areas”  [BNAs] 
in  later  censuses)  were  created  to  assign 
census  block  numbers. 

Starting  with  the  1960  Census,  the 
Census  Bureau  assumed  a  greater  role  in 
promoting  and  coordinating  the 
delineation,  review,  and  update  of 
census  tracts.  For  the  1980  Census, 
criteria  for  BNAs  were  changed  to  make 
them  more  comparable  in  size  and 
shape  to  census  tracts.  For  the  1990 
Census,  all  counties  contained  either 
census  tracts  or  BNAs. 

Census  2000  was  the  first  decade  in 
which  census  tracts  were  defined  in  all 
counties.  In  addition,  the  Census  Bureau 
increased  the  number  of  geographic 
areas  whose  boundaries  could  be  used 
as  census  tract  boundaries.  It  also 
allowed  tribal  governments  of  federally 
recognized  American  Indian  tribes  with 
a  reservation  and/or  off-reservation  trust 
lands  to  delineate  tracts  without  regard 
to  State  and/or  county  boundaries, 
provided  the  tribe  had  a  1990  Census 
population  of  at  least  1,000. 

II.  Summary  of  Comments  Received  in 
Response  to  the  Proposed  Criteria  for 
the  Census  Tract  Program  for  the  2010 
Decennial  Census 

The  April  6,  2007,  Federal  Register 
(72  FR  17329)  requested  comment  on 
the  proposed  census  tract  criteria  for  the 
2010  Decennial  Census  which  contained 
the  following  changes  to  the  criteria 
used  in  the  2000  Decennial  Census:  (1) 
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Lowering  the  minimum  population 
threshold  for  most  census  tracts  from 
1,500  to  1,200;  (2)  using  housing  unit 
counts  (as  an  alternative  to  population 
counts)  in  the  review  and  update  of 
tracts;  (3)  applying  the  same  population 
and  housing  unit  thresholds  to  all  types 
of  populated  tracts  within  the  United 
States,3  including  census  tracts 
delineated  on  American  Indian 
reservations  and  off-reservation  trust 
lands,4  Puerto  Rico,  the  Island  Areas,5 
and  encompassing  group  quarters, 
military  installations,  and  institutions. 
For  census  tracts  delineated  in  these 
areas,  the  1,200  person  threshold 
represents  an  increase  from  the  Census 
2000  threshold  of  1,000  people.  The 
minimum  housing  unit  threshold  for  all 
census  tracts  would  be  480.  The 
maximum  population  threshold  of  8,000 
persons/3,200  housing  units  and  the 
optimum  of  4,000  persons/1,600 
housing  units  also  will  apply  to  all 
types  of  populated  census  tracts;  (4) 
allowing  the  delineation  of  census  tracts 
for  large  water  bodies  with  areas  of 
approximately  100  square  miles  or  more 
and  special  land  use  (e.g.,  large  airports 
or  public  parks)  with  an  official  name; 
and  (5)  allowing  for  geographic 
frameworks  of  tribal  tracts  (separate 
from  the  standard  census  tracts  defined 
within  counties)  to  be  defined  within 
federally  recognized  American  Indian 
reservations  and  off-reservation  trust 
lands. 

The  Census  Bureau  received 
comments  from  11  individuals 
regarding  the  proposed  use  of  housing 
unit  counts  in  the  review  and  update  of 
census  tracts,  the  permitted  delineation 
of  census  tracts  for  large  water  bodies 
and  special  land  uses,  and  the  proposed 
tribal  tract  approach.  Commenters 
represented  a  variety  of  agencies  and 
organizations,  including  state  and  local 
government  agencies,  non-profit  policy 
research  and  analysis  organizations, 
non-governmental  organizations, 


3  For  Census  Bureau  purposes,  the  United  States 
includes  the  fifty  States  and  the  District  of 
Columbia. 

4  The  proposed  criteria  for  the  tribal  statistical 
areas  program  will  be  outlined  in  a  separate  Federal 
Register  notice.  In  the  tribal  statistical  areas 
program,  federally  recognized  American  Indian 
tribes  that  have  a  reservation  and/or  off-reservation 
trust  land  may  delineate  census  designated  places 
(CDPs),  and,  if  these  areas  have  a  population  of 
2,400  or  greater,  may  delineate  tribal  tracts  and 
tribal  block  groups  for  their  reservation  and  off- 
reservation  trust  land. 

3  For  Census  Bureau  purposes,  the  Island  Areas 
includes  American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  Guam,  the  U.S. 

Virgin  Islands,  and  the  U.S.  Minor  Outlying  Islands. 
The  U.S.  Minor  Outlying  Islands  is  an  aggregation 
of  nine  U.S.  territories:  Baker  Island,  Howland 
Island,  Jarvis  Island,  Johnston  Atoll,  Kingman  Reef, 
Midway  Islands,  Navassa  Island,  Palmyra  Atoll,  and 
Wake  Island. 


professional  societies,  and  private  sector 
companies.  Comments  received  by  the 
Census  Bureau  are  summarized  below, 
as  well  as  the  Census  Bureau’s  response 
to  these  comments. 

1.  Using  Housing  Unit  Counts  in  the 
Review  and  Update  of  Tracts 

The  Census  Bureau  received  five 
comments  in  response  to  the  proposed 
use  of  housing  unit  counts  in  the  review 
and  update  of  tracts  and  block  groups  as 
an  alternative  to  population  counts 
where  appropriate.  All  five  comments 
supported  the  concept,  although  one 
commenter  requested  more  guidance  on 
when  housing  units  should  be  used  to . 
define  tracts  instead  of  population. 
Given  the  support  of  using  housing  unit 
counts  in  the  review  and  update  for 
census  tracts,  the  Census  Bureau  will 
retain  the  concept  in  the  final  criteria 
for  the  2010  Census.  Guidance  as  to 
when  housing  unit  counts  should  be 
used  in  place  of  population  counts  in 
the  review  and  update  of  census  tracts 
will  be  discussed  in  this  notice,  and 
further  detailed  in  the  PSAP  guidelines. 

2.  Permitting  the  Delineation  of  Census 
Tracts  for  Large  Water  Bodies  and 
Special  Land  Uses 

The  Census  Bureau  received  four 
comments  in  response  to  the  proposal  to 
encourage  delineation  of  special  land 
use  tracts.  Three  commenters  supported 
the  concept.  One  commenter  neither 
supported  nor  opposed  the  concept,  but 
stated  that  more  discussion  about  the 
concept  is  required.  Given  the  support 
of  the  special  land  use  tract  designation, 
the  Census  Bureau  will  retain  the 
concept  in  the  final  criteria  for  the  2010 
Decennial  Census. 

Three  comments  were  received  in 
response  to  the  proposal  to  encourage 
delineation  of  large  water  body  tracts. 
Two  commenters  supported  the 
concept.  One  commenter  opposed  the 
concept,  citing  increased  confusion  and 
disorientation  for  data  users  with 
respect  to  what  is  commonly  seen  on 
non-census  maps.  Additional  internal 
review  and  discussion  of  the  large  water 
body  tract  proposal  led  to  a 
recommendation  to  not  retain  this 
requirement  in  the  final  criteria.  Given 
the  mixed  response  to  the  large  water 
tract  proposal,  and  subsequent  internal 
review  and  discussion,  the  Census 
Bureau  will  not  retain  the  large  water 
tract  concept  in  the  final  criteria  for  the 
2010  Decennial  Census. 


3.  Allowing  for  a  Geographic  Framework 
of  Tribal  Census  Tracts  Defined  Within 
Federally  Recognized  American  Indian 
Reservations  and  Off-Reservation  Trust 
Lands,  and  Separate  From  the  Standard 
Census  Tracts  Defined  Within  Counties 

The  Census  Bureau  received  two 
comments  supporting  the  proposed 
tribal  tract  approach.  In  addition,  two 
commenters  requested  clarification  of 
the  concept.  The  tribal  tract  approach 
will  be  fully  explained  in  the 
“American  Indian  Areas  (AIAs)  for  the 
2010  Census — Proposed  Criteria  and 
Guidelines”  Federal  Register  notice  to 
be  published. 

Changes  to  Proposed  Criteria  for  the 
Census  Tract  Program  for  the  2010 
Decennial  Census 

Changes  made  to  the  final  criteria 
(from  the  proposed  criteria)  in  “Section 
III,  General  Principles  and  Criteria  for 
Census  Tracts  for  the  2010  Census”  are 
as  follows: 

1.  Section  A,  “General  Principles,” 
subsection  2,  fourth  sentence:  replaced 
“local  governments  and  planners”  with 
“PSAP  participants”  because  not  all 
participants  in  the  2010  PSAP  will  be 
representatives  of  local  governments  or 
will  be  professional  planners.  In  the 
fifth  sentence,  we  deleted  the  reference 
to  water  body  tracts  since  this  proposed 
criterion  has  not  been  adopted  in  the 
final  criteria.  We  also  changed  the 
wording  in  the  fifth  sentence  to  improve 
the  flow  of  the  text  and  provide  greater 
clarity. 

2.  Section  A,  “General  Principles,” 
subsection  2:  added  sentences 
referencing  optimal  population  and 
housing  unit  thresholds  for  census  tracts 
and  the  importance  of  the  optimum 
threshold  with  regard  to  reliability  and 
availability  of  sample-based  data. 

3.  Section  A,  “General  Principles,” 
subsection  3:  added  text  to  help  clarify 
why  we  are  now  permitting  the  use  of 
housing  unit  counts  in  the  review  and 
updating  of  census  tracts  for  the  2010 
Census. 

4.  Section  A,  “General  Principles,” 
subsection  4:  removed  the  reference  to 
water  body  tracts  since  this  proposed 
criterion  has  not  been  adopted  in  the 
final  criteria. 

5.  Section  B,  “Changes  to  the  Census 
Tract  Criteria  for  the  2010  Census:”  this 
section  was  omitted  from  this  Notice  as 
all  changes  are  addressed  in  the  final 
criteria. 

6.  Section  C,  “Census  Tract  Criteria 
for  the  2010  Census:”  moved  the 
following  criterion  “Census  tracts  must 
not  cross  State  and  county  boundaries,” 
as  the  first  listed  criterion.  Because  this 
criterion  supersedes  all  other  criteria, 
we  felt  it  required  specific  mention. 
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7.  Section  C  in  the  April  6,  2007 
Federal  Register  (72  FR  17329)  is  now 
Section  B. 

8.  Section  C,  “Census  Tract  Criteria 
for  the  2010  Census:”  the  criterion  listed 
first,  “A  census  tract  must  comprise  a 
reasonably  compact  and  contiguous 
land  area,”  is  now  listed  third  in  this 
notice,  partly  as  a  result  of  the  addition 
of  the  criterion  relating  to  adherence  to 
state  and  county  boundaries,  but  also  to 
produce  a  more  logical  flow  to  the 
criteria.  As  a  result  of  this  change,  and 
the  change  listed  above,  all  other  criteria 
in  this  section  have  been  renumbered. 

9.  Section  C,  “Census  Tract  Criteria 
for  the  2010  Census,”  subsection  4.g: 
removed  reference  to  water  body  tracts 
since  that  proposed  criterion  has  been 
eliminated  from  the  final  criteria. 

10.  Section  C,  “Census  Tract  Criteria 
for  the  2010  Census,”  subsection  5: 
added  the  word  “measurement”  after 
“area”  in  the  title  of  the  subsection,  in 
the  text,  and  in  the  table  providing  tract 
thresholds.  In  subsection  5a,  we  revised 
the  wording  to  improve  flow  and 
provide  greater  clarity. 

11.  Section  C,  “Census  Tract  Criteria 
for  the  2010  Census,”  subsection  5c:  we 
revised  the  text  in  this  subsection  to 
provide  greater  clarity.  We  removed  the 
reference  to  the  level  of  population  or 
housing  units  at  which  a  tract  need  not 
be  merged  since  this  is  not  a  specific 
criterion.  The  Census  Bureau  will 
provide  a  variety  of  examples  in  the 
PSAP  guidelines  to  help  guide 
participants  when  deciding  whether  to 
merge  adjacent  tracts. 

12.  Section  C,  “Census  Tract  Criteria 
for  the  2010  Census,”  subsections  5d 
and  5e:  we  changed  the  order  in  which 
these  subsections  appear  in  the  final 
criteria  to  provide  a  more  logical  flow  to 
the  presentation.  In  addition,  we  deleted 
the  reference  to  water  body  tracts  that 
appeared  in  subsection  5e  of  the 
proposed  criteria. 

13.  Section  C,  “Census  Tract  Criteria 
for  the  2010  Census,”  subsection  6b: 


removed  criteria  pertaining  to  codes  for 
water  body  tracts  since  water  body 
tracts  have  been  deleted  from  the  final 
criteria,  and  modified  the  high  end  of 
the  range  of  allowable  census  tract 
identifiers  from  9949  to  9989. 

14.  Section  C,  “Census  Tract  Criteria 
for  the  2010  Census,”  subsection  7: 
added  the  word  “measurement”  after 
“area”  in  the  text  and  table  in  this 
section. 

15.  Section  D,  “Tribal  Tracts:”  in 
response  to  comments  received,  we 
revised  wording  throughout  the  section 
to  provide  greater  clarity.  Discussion  of 
tribal  tracts  is  contained  in  Section  C  of 
this  Notice. 

III.  General  Principles  and  Criteria  for 
Census  Tracts  for  the  2010  Decennial 
Census 

A.  General  Principles 

1.  A  century  of  census  tract  use  has 
shown  that  continuity  and 
comparability  in  tracts  and  their 
boundaries  over  time  are  of  considerable 
importance  to  data  users.  Comparability 
has  always  been  a  goal  in  the  census 
tract  program  since  its  inception  for  the 
1910  census;  however,  as  the  use  of  tract 
data  increases,  the  importance  of 
comparability  increases  as  well. 
Maintaining  comparability  of  tract 
boundaries  over  time  facilitates 
longitudinal  data  analysis.  The  advent 
of  the  ACS  and  the  averaging  of  sample 
data  for  tracts  over  a  five-year  span 
further  underscore  the  need  for 
consistent  tract  boundaries  over  time. 

Pursuant  to  this  goal  of  continuity  and 
comparability,  the  Census  Bureau 
requests  that  where  a  census  tract  must 
be  updated,  for  example  to  meet  the 
minimum  or  maximum  population  or 
housing  unit  thresholds,  that  the  outer 
boundaries  of  the  tract  not  be  changed, 
but  rather  that  a  tract  be  split  into  two 
or  more  tracts,  or  merged  with  an 
adjacent  tract.  The  Census  Bureau 
discourages  changes  to  tract  boundaries 
(that  is,  “retracting”),  except  in 


specified  circumstances,  which  the 
Census  Bureau  will  review  on  a  case-by¬ 
case  basis. 

2.  The  sample  size  for  the  ACS  is 
smaller  than  the  sample  from  the 
decennial  census  long  form  of  previous 
censuses.  As  a  general  rule,  estimates 
from  programs  providing  sample  data, 
including  the  ACS,  for  geographic  areas 
with  smaller  populations  will  be  subject 
to  higher  variances  than  comparable 
estimates  for  areas  with  larger 
populations.  In  addition,  the  Census 
Bureau’s  disclosure  rules  may  have  the 
effect  of  restricting  the  availability  and 
amount  of  sample  data  published  for 
geographic  areas  with  small 
populations.  Aiming  to  create  census 
tracts  that  meet  the  optimal  population 
of  4,000  and  maintaining  minimum 
thresholds  will  improve  the  reliability 
and  availability  of  data,  and  PSAP 
participants  should  consider  these 
factors  when  defining  their  census 
tracts.  Therefore,  each  census  tract  must 
encompass  at  least  1,200  people  or  at 
least  480  housing  units  unless  it  is 
flagged  as  a  special  land  use  tract,  or  is 
coextensive  with  a  county  with  fewer 
than  1,200  people.  Any  census  tract 
with  a  population  or  housing  unit  count 
less  than  the  minimum  threshold 
should  be  merged  with  an  adjacent 
census  tract  to  form  a  single  tract  with 
at  least  1,200  people  or  at  least  480 
housing  units  (Figure  1).  Optimally, 
census  tracts  should  have  4,000  people 
or  1,600  housing  units.  Meeting  or 
exceeding  the  optimum  thresholds  will 
help  improve  the  reliability  of  sample 
data  for  census  tracts.  The  Census 
Bureau  will  use  Census  2000  population 
and  housing  unit  counts,  with 
allowance  made  for  growth  since  2000, 
to  assess  whether  each  census  tract 
submitted  meets  this  criterion.  Program 
participants  may  submit  local  estimates 
as  a  surrogate  for  the  Census  2000 
population  and  housing  unit  counts  for 
a  census  tract. 
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Figure  1  -  Merge  tracts  for  comparability 


I  |  Census  Tracts  below  population  threshold  that  must  be  merged 
1  I  Other  Census  Tracts 
A''  County  Boundary 


3.  With  the  advent  of  the  ACS  and  the 
“continuous  measurement”  of 
characteristics  of  the  population  and 
housing  based  on  a  five-year  average, 
there  are  some  new  issues  to  consider  in 
the  census  tract  criteria.  To 
accommodate  this  change,  either 
population  or  housing  units  may  be 
used  in  the  review  of  census  tracts.  The 
use  of  housing  unit  counts 
accommodates  seasonal  communities  in 
which  residents  often  are  not  present  on 
the  date  of  the  decennial  census,  but 
will  be  present  at  other  times  of  the  year 
and  for  which  period  estimates  may  be 
reflected  in  the  ACS.  The  ACS  is 
designed  to  produce  local  area  data  as 
of  a  12-month  period  estimate  (or  an 
average);  whereas,  in  the  past  local  area 
data  were  represented  as  of  the  April  1 
census  day. 

4.  The  Census  Bureau  recognizes  that 
there  are  geographic  areas  that  are  not 
characterized  by  a  residential 
population,  and  which  local 


participants  may  wish  to  separate  from 
populated  tracts  for  analytical  or 
cartographic  purposes  or  both.  Such 
areas  may  be  designated  as  special  land 
use  tracts  to  distinguish  them  from 
populated  census  tracts.  Special  land 
use  tracts  must  be  designated  as  a 
specific  type  of  land  use  (e.g.,  state  park, 
municipal  park)  and  have  an  official 
name,  generally  have  little  or  no 
residential  population  or  housing  units, 
and  must  not  create  a  noncontiguous 
census  tract.  If  located  in  a  densely 
populated  urban  area,  a  special  land  use 
tract  must  have  an  area  measurement  of 
approximately  1  square  mile  or  more.  If 
delineated  completely  outside  an  urban 
area,  a  special  land  use  tract  must  have 
an  area  of  approximately  10  square 
miles  or  more.  The  Census  Bureau 
recognizes  that  some  special  land  use 
areas  not  intended  for  residential 
population,  such  as  parks,  may  contain 
some  population,  such  as  caretakers  or 
the  homeless.  Our  intent  is  to  allow  for 


the  delineation  of  parks  and  other 
special  land  use  areas  as  separate  tracts 
and  therefore  will  accept  such  areas  as 
tracts  even  if  some  residential 
population  is  present. 

5.  To  facilitate  the  analysis  of  data  for 
American  Indian  tribes,  and  to 
recognize  their  unique  governmental 
status,  program  participants  are 
encouraged  to  merge,  split,  or  redefine 
census  tracts  to  avoid  unnecessarily 
splitting  American  Indian  reservations 
and  off-reservation  trust  lands.  Each 
contiguous  American  Indian  reservation 
and/or  off-reservation  trust  land  should 
be  included,  along  with  any  necessary 
territory  outside  the  reservation  and/or 
off-reservation  trust  land,  within  a 
single  census  tract  or  as  few  census 
tracts  as  possible  for  the  2010  Census. 
This  is  the  only  situation  in  which 
retracting  is  encouraged.  For  example, 
see  Figure  2  below. 
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Figure  2-  Retracting 


□  American  irxian  Reservation 

□  ?000  Census  Tract 


B.  Census  Tract  Criteria  for  the  2010 
Decennial  Census 

The  criteria  herein  apply  to  the 
United  States,  including  federally 
recognized  American  Indian 
reservations  and  off-reservation  trust 
lands,  Puerto  Rico,  and  the  Island  Areas. 
The  Census  Bureau  may  modify  and,  if 
necessary,  reject  any  proposals  for 
census  tracts  that  do  not  meet  these 
final  criteria.  In  addition,  the  Census 
Bureau  reserves  the  right  to  modify  the 
boundaries  and  attributes  of  tracts  as 
needed  to  meet  the  published  criteria 
and/or  maintain  geographic 
relationships  before  the  final  tabulation 
geography  is  set  for  the  2010  Census. 

The  Census  Bureau  Sets  Forth  the 
Following  Criteria  for  Use  in  Beviewing, 
Updating,  and  Delineating  2010  Census 
Tracts: 

1 .  Census  tracts  must  not  cross  state 
or  county  boundaries. 

2.  A  census  tract  must  cover  the  entire 
land  and  water  area  of  a  county. 

3.  A  census  tract  must  comprise  a 
reasonably  compact  and  contiguous 
land  area. 


Noncontiguous  boundaries  are 
permitted  only  where  a  noncontiguous 
area  or  inaccessible  area  would  not  meet 
population  or  housing  unit  count 
requirements  for  a  separate  census  tract, 
in  which  case  the  noncontiguous  or 
inaccessible  area  must  be  included 
within  an  adjacent  or  proximate  tract. 
For  example,  an  island  that  does  not 
meet  the  minimum  population 
threshold  for  recognition  as  a  separate 
tract  should  be  combined  with  other 
proximate  land  to  form  a  single  tract. 
Each  case  will  be  reviewed  and 
accepted  at  the  Census  Bureau’s 
discretion. 

4.  Census  tract  boundaries  should 
follow  visible  and  identifiable  features. 

To  make  the  location  of  census  tract 
boundaries  less  ambiguous,  wherever 
possible,  tract  boundaries  should  follow 
visible  and  identifiable  features.  The  use 
of  visible  features  also  makes  it  easier  to 
locate  and  identify  tract  boundaries  over 
time,  as  the  locations  of  many  visible 
features  in  the  landscape  tend  to  change 
infrequently.  State  and  county 
boundaries  must  be  census  tract 
boundaries.  The  Census  Bureau  also 


permits  the  use  of  incorporated  place 
and  minor  civil  division  boundaries  in 
states  where  those  boundaries  tend  to 
remain  unchanged  over  time  (see  Table 
1). 

The  Following  Features  are  Preferred 
as  Census  Tract  Boundaries  for  the  2010 
Census: 

a.  State  and  county  boundaries  must 
always  be  census  tract  boundaries.  This 
criterion  takes  precedence  over  all  other 
criteria  or  requirements  (except  for 
tribal  tracts  on  federally  recognized 
American  Indian  reservations  and/ or 
off-reservation  trust  lands). 

b.  American  Indian  reservation  and 
off-reservation  trust  land  boundaries. 

c.  Visible,  perennial  natural  and 
cultural  features,  such  as  roads, 
shorelines,  rivers,  perennial  streams  and 
canals,  railroad  tracks,  or  above-ground 
high-tension  power  lines. 

d.  Boundaries  of  legal  and 
administrative  entities  in  selected  states. 

Table  1  identifies  by  state  which 
minor  civil  division  (MCD)  and 
incorporated  place  boundaries  may  be 
used  as  census  tract  boundaries. 


Table  1  .—Acceptable  MCD  and  Incorporated  Place  Boundaries 


All  MCD 
boundaries 

Boundaries  of 
MCDs  not  coinci¬ 
dent  with  the 
boundaries  of  in¬ 
corporated  places 
that  themselves 
are  MCDs 

All  incorporated 
place  boundaries 

Only  conjoint  in¬ 
corporated  places 
boundaries 

Alabama 
Alaska  .. 
Arizona  . 
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Table  1 —Acceptable  MCD  and  Incorporated  Place  Boundaries— Continued 


- 

All  MCD 
boundaries 

Boundaries  of 
MCDs  not  coinci¬ 
dent  with  the 
boundaries  of  in¬ 
corporated  places 
that  themselves 
are  MCDs 

All  incorporated 
place  boundaries 

Only  conjoint  in¬ 
corporated  places 
boundaries 

Arkansas  . 

X 

California . 

X 

Colorado  . 

X 

Connecticut  . 

X 

X 

Delaware  . 

X 

Florida  . 

X 

Georgia  . 

X 

Hawaii  . . 

X 

Idaho  . 

X 

Illinois  . 

Xa 

X 

Indiana  . 

X 

X 

Iowa  . 

X 

X 

Kansas  . 

X 

X 

Kentucky  . 

X 

Louisiana . 

X 

Maine  . 

X 

X 

Maryland  . 

X 

Massachusetts  . 

X 

X 

Michigan . 

X 

X 

Minnesota  . 

X 

X 

Mississippi . 

X 

Missouri . 

Xb 

X 

Montana  . 

X 

Nebraska . 

Xa 

X 

Nevada  . 

X 

New  Hampshire  . 

X 

X 

New  Jersey  . 

X 

X 

New  Mexico  . 

X 

New  York  . 

X 

X 

North  Carolina . 

X 

North  Dakota . 

X 

X 

Ohio  . . 

X 

X 

Oklahoma . 

X 

Oregon  . 

X 

Pennsylvania . 

X 

X 

Rhode  Island . 

X 

X 

South  Carolina  . 

X 

South  Dakota  . 

X 

X 

Tennessee  . 

X 

Texas  . 

X 

Utah  . 

X 

Vermont  . 

X 

X 

Virginia  . 

X 

Washington  . 

■  ii  m 

X 

West  Virginia . . 

X 

Wisconsin . 

X 

X 

Wyoming  . 

X 

a  Townships  only. 
b  Governmental  townships  only. 


e.  Additionally,  the  following  legally 
defined,  administrative  boundaries 
would  be  permitted  as  census  tract 
boundaries: 

i.  Barrio,  barrio-pueblo,  and  subbarrio 
boundaries  in  Puerto  Rico; 

ii.  Census  subdistrict  boundaries  in 
the  U.S.  Virgin  Islands; 

iii.  County  and  island  boundaries 
(both  MCD  equivalents)  in  American 
Samoa; 

iv.  Election  district  boundaries  in 
Guam; 


v.  Municipal  district  boundaries  in 
the  Commonwealth  of  the  Northern 
Mariana  Islands;  and 

vi.  Alaska  Native  regional  corporation 
boundaries  in  Alaska,  at  the  discretion 
of  the  Census  Bureau,  insofar  as  such 
boundaries  are  unambiguous  for 
allocating  living  quarters  as  part  of  2010 
Census  activities. 

f.  When  acceptable  visible  and 
governmental  boundary  features  are  not 
available  for  use  as  tract  boundaries,  the 
Census  Bureau  may,  at  its  discretion. 


approve  other  nonstandard  visible 
features,  such  as  ridgelines,  above¬ 
ground  pipelines,  intermittent  streams, 
or  fence  lines.  The  Census  Bureau  may 
also  accept,  on  a  case-by-case  basis,  the 
boundaries  of  selected  nonstandard  and 
potentially  nonvisible  features,  such  as 
the  boundaries  of  military  installations, 
national  parks,  national  monuments, 
national  forests,  other  types  of  parks  or 
forests,  airports,  marine  ports, 
cemeteries,  golf  courses,  penitentiaries/ 
prisons,  or  glaciers,  or  the  straight-line 
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extensions  of  visible  features  and  other 
lines-of-sight. 

g.  The  boundaries  of  parks,  forests, 
large  airports,  and  military  installations. 


provided  the  boundaries  are  clearly 
marked  or  easily  recognized. 

5.  Population,  Housing  Unit,  and  Area 
Measurement  thresholds. 


The  following  are  the  population, 
housing  unit,  and  area  measurement 
threshold  criteria  for  census  tracts  (as 
summarized  in  Table  2). 


Table  2— Tract  Thresholds 


Tract  type 

Threshold  type 

Optimum 

Minimum 

Maximum 

Standard  &  tribal  tracts  . 

Population  threshold  . 

4,000 

1,200 

8,000 

Housing  Unit  threshold  . 

1,600 

480 

3,200 

Special  land  use  tracts  . 

Area  measurement  threshold  for  an  urban 
area  (square  miles). 

none 

1.0 

none 

Area  measurement  threshold  outside  an 
urban  area  (square  miles). 

none 

10 

none 

Population  threshold  . 

Little  or  none-,  or  within  the  standard  tract 
thresholds 

a.  Population  counts  should  be  used, 
in  most  cases,  to  review  and  update 
census  tracts.  Housing  unit  counts 
should  be  used  for  seasonal 
communities  that  have  no  or  low 
population  on  census  day  (April  1). 
Locally  produced  population  and 
housing  unit  estimates  can  be  used 
when  reviewing  and  updating  tracts, 
especially  in  areas  that  have 
experienced  considerable  growth  since 
Census  2000. 

b.  The  housing  unit  thresholds  are 
based  on  a  national  average  of  2.5 
persons  per  household.  The  Census 
Bureau  recognizes  that  there  are 
regional  variations  to  this  average  and 
will  take  this  into  consideration  when 
reviewing  all  tract  proposals. 

c.  The  Census  Bureau  recognizes  the 
tension  that  exists  between  meeting  the 
optimum  population  or  housing  unit 
threshold  in  a  tract  and  maintaining 
tract  comparability  over  time.  For 
example,  if  sufficient  population  or 
housing  unit  growth  has  occurred  since 
2000  or  is  expected  before  2010  for  a 
census  tract,  based  on  Census  2000  data, 
was  below  the  minimum  thresholds,  the 
tract  should  not  be  merged  with  another 
tract.  Supporting  evidence  may  be 
requested  by  the  Census  Bureau. 
However,  should  the  census  tract’s 
population  not  increase  as  expected  and 
does  not  meet  either  of  the  minimum 
thresholds  in  2010,  this  may  adversely 
affect  the  reliability  and  availability  of 
any  sample  estimates  for  that  tract.  For 


this  reason,  the  Census  Bureau  suggests 
merging  the  census  tract  with  another  if 
there  is  a  possibility  that  anticipated 
growth  will  not  be  sufficient  to  meet 
minimum  thresholds. 

d.  For  the  2010  Census,  the  Census 
Bureau  allows  the  delineation  of  special 
land  use  tracts.  A  special  land  use  tract 
must  be  designated  as  a  specific  land 
use  type  (e.g.,  State  park),  must  have  an 
official  name  (e.g..  Jay  Cooke  State 
Park),  have  little  or  no  residential 
population,  and  must  not  create  a 
noncontiguous  tract.  In  some  instances, 
multiple  areas  can  be  combined  to  form 
a  single  special  land  use  tract  if  the  land 
management  characteristics  are  similar, 
such  as  a  special  land  use  tract 
comprising  adjacent  Federal  and  State 
parks.  If  the  special  land  use  tract  is' 
delineated  in  a  densely  populated, 
urban  area,  the  tract  must  have  an  area 
of  approximately  one  square  mile  or 
more.  If  the  special  land  use  tract  is 
delineated  completely  outside  an  urban 
area,  the  tract  must  have  an  area  of 
approximately  10  square  miles  or  more. 

e.  The  Census  Bureau  may  waive  the 
maximum  population  and  housing  unit 
thresholds  as  required  to  achieve  the 
objectives  of  this  notice. 

6.  Identification  of  Census  Tracts. 

a.  A  census  tract  has  a  basic  census 
tract  identifier  composed  of  no  more 
than  four  digits  and  may  have  a  two- 
digit  decimal  suffix. 

b.  The  range  of  acceptable  basic 
census  tract  identifiers  for  the  2010 


Census  is  from  1  to  9989  (but,  see  6.c. 
below);  tracts  delineated  specifically  to 
complete  coverage  of  large  water  bodies 
will  be  numbered  from  9950  to  9989  in 
each  county. 

c.  Census  tracts  delineated  within  or 
to  primarily  encompass  American 
Indian  reservations  and/or  off- 
reservation  trust  lands  can  continue  to 
be  numbered  from  9400  to  9499.  Local 
participants  may  opt  to  renumber  these 
census  tracts  in  a  numeric  range 
consistent  with  the  rest  of  the  county 
since  tribal  tracts  will  represent  a 
separate  and  distinct  geographic 
framework. 

d.  Census  tract  identifiers  must  be 
unique  within  each  county. 

e.  Once  used,  census  tract  identifiers 
cannot  be  reused  in  a  subsequent  census 
to  reference  a  completely  different  area 
within  a  county.  If  a  tract  is  split,  each 
portion  may  keep  the  same  basic  4-digit 
identifier,  but  each  portion  must  be 
given  a  unique  suffix.  If  a  census  tract 
that  was  suffixed  for  Census  2000  is 
split,  each  portion  must  be  given  a  new 
suffix. 

f.  The  range  of  acceptable  census  tract 
suffixes  is  .01  to  .98. 

7.  Census  Tract  types. 

Table  3  provides  a  summary  of  the 
types  of  census  tracts  (with  their 
respective  population,  housing  unit,  and 
area  measurement  thresholds)  that  the 
Census  Bureau  will  use  for  the  2010 
Census. 
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Table  3— Summary  of  Census  Tract  Types 


How  distinct  from  standard  census  tracts 

Population  thresholds 

Housing  unit  thresh¬ 
olds 

Area 

measurement,  thresh¬ 
olds 

Standard  &  tribal 
tracts. 

Tribal  tracts  are  conceptually  similar  and 
equivalent  to  census  tracts  defined  within 
the  standard  state-county-tract-block  group 
geographic  hierarchy  used  for  tabulating 
and  publishing  statistical  data. 

Optimum:  4,000;  Min¬ 
imum:  1,200;  Max¬ 
imum:  8,000. 

Optimum:  1,600;  Min¬ 
imum:  480;  Max¬ 
imum:  3,200. 

none. 

Special  land  use  tract 

A  tract  encompassing  a  large  airport,  public 
park,  or  public  forest  with  little  or  no  popu¬ 
lation  or  housing  units.  In  a  densely  popu¬ 
lated,  urban  area,  a  special  land  use  tract 
should  be  approximately  1  square  mile  in 
area  or  greater.  If  delineated  completely 
outside  an  urban  area,  a  special  land  use 
tract  should  have  an  area  of  10  square 
miles  or  greater. 

Little  or  none . 

Little  or  none . 

1 .0  square  mile  within 
an  urban  area/10 
square  miles  out¬ 
side  an  urban  area. 

C.  Tribal  Tracts 

Tribal  tracts  are  statistical  geographic 
entities  defined  by  the  Census  Bureau  in 
cooperation  with  tribal  officials  to 
provide  meaningful,  relevant,  and 
reliable  data  for  small  geographic  areas 
within  the  boundaries  of  federally 
recognized  American  Indian 
reservations  and/or  off-reservation  trust 
lands.  As  such,  they  recognize  the 
unique  statistical  data  needs  of  federally 
recognized  American  Indian  tribes.  The 
delineation  of  tribal  tracts  allows  for  an 
unambiguous  presentation  of  tract-level 
data  specific  to  the  American  Indian 
reservation  and/or  off-reservation  trust 
lands  without  the  imposition  of  state  or 
county  boundaries,  which  might 
artificially  separate  American  Indian 
populations  located  within  a  single 
reservation  and/or  off-reservation  trust 
land.  To  this  end,  the  American  Indian 
tribal  participant  may  define  tribal  tracts 
that  cross  county  or  State  boundaries,  or 
both.  For  federally  recognized  American 
Indian  tribes  with  reservations  and/ or 
off-reservation  trust  lands  that  have 
more  than  2,400  residents,  the  Census 
Bureau  will  offer  the  tribal  government 
the  opportunity  to  delineate  tribal  tracts 
and  other  tribal  statistical  geography  on 
their  reservation  and/or  off-reservation 
trust  land.  For  federally  recognized 
tribes  with  an  American  Indian 
reservation  and/ or  off-reservation  trust 
lands  that  have  fewer  than  2,400 
residents,  the  Census  Bureau  will  define 
one  tribal  tract  coextensive  with  the 
reservation  and/ or  off-reservation  trust 
land.  Tribal  tracts  must  be  delineated  to 
meet  all  other  census  tract  criteria,  and 
must  be  numbered  uniquely  so  as  to 
clearly  distinguish  them  from  county- 
based  census  tracts.  Tribal  tracts  are 
conceptually  similar  and  equivalent  to 
census  tracts  defined  within  the 
standard  State-county-tract  geographic 


hierarchy  used  for  tabulating  and 
publishing  statistical  data. 

Tribal  tracts  are  defined  to  provide 
meaningful  and  reliable  statistical  data, 
particularly  sample-based  data,  for 
small  geographic  areas  within  a 
reservation  and/or  off-reservation  trust 
land.  To  accomplish  this  in  as 
meaningful  a  manner  as  possible,  tribal 
tract  geography  will  constitute  a 
geographic  framework  separate  from 
standard  county-based  census  tracts  and 
will  be  defined  through  a  separate 
program  designed  specifically  for  tribal 
statistical  geography.  This  differs  from 
the  procedure  for  Census  2000  in  which 
tribal  tracts  were  defined  for  federally 
recognized  American  Indian 
reservations  and/or  off-reservation  trust 
lands  and  standard  census  tracts  were 
identified  by  superimposing  county  and 
state  boundaries  onto  the  tribal  tracts. 

For  Census  2000  products  in  which 
data  were  presented  by  state  and 
county,  the  standard  state-county- 
census  tract  hierarchy  was  maintained, 
even  for  territory  contained  within  an 
American  Indian  reservation  and/or  off- 
reservation  trust  land.  In  such  instances, 
the  state/county  portions  of  a  tribal  tract 
were  identified  as  individual  census 
tracts.  These  standard  census  tracts  may 
not  have  met  the  minimum  population 
thresholds;  therefore,  potentially 
limiting  sample  data  reliability  or 
availability  for  both  the  tribal  tract  and 
the  derived  standard  tracts.  The  change 
in  the  tribal  tract  program  for  the  2010 
Census,  creating  standard,  county-based 
census  tracts  nationwide  and 
maintaining  tribal  tracts  as  a  completely 
separate  set  of  geography  from  standard 
tracts  for  both  geographic  information 
and  data  presentation  purposes,  seeks  to 
eliminate,  in  part,  these  issues  that 
existed  with  Census  2000  data. 

As  with  standard  census  tracts 
submitted  through  this  program,  the 


tribal  tracts  will  be  submitted  to  the 
Census  Bureau,  and  will  be  subject  to 
review  to  ensure  compliance  with  the 
final  published  criteria.  Tribal  tracts 
will  be  defined  as  part  of  a  separate 
Tribal  Statistical  Areas  Program  (TSAP) 
for  the  2010  Census.  Detailed  criteria 
pertaining  to  tribal  tracts  will  be 
published  in  a  separate  Federal  Register 
notice  pertaining  to  all  American  Indian 
statistical  areas  defined  through  the 
TSAP. 

IV.  Definitions  of  Key  Terms 

Alaska  Native  regional  corporation 
(ANRC) — A  corporate  geographic  area 
established  under  the  Alaska  Native 
Claims  Settlement  Act  (Pub.  L.  92-203, 
85  Stat.  688  (1971))  to  conduct  both  the 
business  and  nonprofit  affairs  of  Alaska 
Natives.  Twelve  ANRCs  cover  the  entire 
state  of  Alaska  except  for  the  Annette 
Island  Reserve. 

American  Indian  off-reservation  trust 
land — A  federally  recognized  American 
Indian  land  area  located  outside  the 
boundaries  of  an  American  Indian 
reservation  whose  boundaries  are 
established  by  deed  and  over  which  a 
federally  recognized  American  Indian 
tribal  government  has  governmental 
authority. 

American  Indian  reservation  (AIR) — A 
federally  recognized  American  Indian 
land  area  with  boundaries  established 
by  final  treaty,  statute,  executive  order, 
and/or  court  order  and  over  which  a 
federally  recognized  American  Indian 
tribal  government  has  governmental 
authority.  Along  with  reservation, 
designations  such  as  colonies, 
communities,  pueblos,  rancherias,  and 
reserves  apply  to  AIRs. 

Conjoint — A  description  of  a 
boundary  shared  by  two  adjacent 
geographic  entities. 

Contiguous — A  description  of  areas 
sharing  common  boundaries,  such  that 
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the  areas,  when  combined,  form  a  single 
piece  of  territory.  Noncontiguous  areas 
form  disjoint  pieces. 

Group  quarters — A  place  where 
people  live  or  stay,  in  a  group  living 
arrangement,  that  is  owned  or  managed 
by  an  entity  or  organization  providing 
housing  and/or  services  for  the 
residents.  This  is  not  a  typical 
household-type  living  arrangement. 
These  services  may  include  custodial  or 
medical  care  as  well  as  other  types  of 
assistance,  and  residency  is  commonly 
restricted  to  those  receiving  these 
services.  People  living  in  group  quarters 
are  usually  not  related  to  each  other. 
Group  quarters  include  such  places  as 
college  residence  halls,  residential 
treatment  centers,  skilled  nursing 
facilities,  group  homes,  military 
barracks,  correctional  facilities,  and 
workers’  dormitories. 

Incorporated  place — A  type  of 
governmental  unit,  incorporated  under 
state  law  as  a  city,  towm  (except  in  New 
England,  New  York,  and  Wisconsin), 
borough  (except  in  Alaska  and  New 
York),  or  village,  generally  to  provide 
governmental  services  for  a 
concentration  of  people  within  legally 
prescribed  boundaries. 

Minor  civil  division  (MCD) — The 
primary  governmental  or  administrative 
division  of  a  county  in  28  states  and  the 
Island  Areas  having  legal  boundaries, 
names,  and  descriptions.  The  MCDs 
represent  many  different  types  of  legal 
entities  with  a  wide  variety  of 
characteristics,  powers,  and  functions 
depending  on  the  state  and  type  of 
MCD.  In  some  states,  some  or  all  of  the 
incorporated  places  also  constitute 
MCDs. 

Nonvisible  feature — A  map  feature 
that  is  not  visible  on  the  ground  such  as 
a  city  or  county  boundary  through 
space,  a  property  line,  or  line-of-sight 
extension  of  a  road. 

Retracting — Substantially  changing 
the  boundaries  of  a  tract  so  that 
comparability  over  time  is  not 
maintained.  .«* 

Special  land  use  tract — Type  of 
census  tract  that  must  be  designated  as 
a  specific  land  use  type  (e.g.,  state  park) 
and  have  an  official  name  (e.g.,  Jay 
Cooke  State  Park),  must  have  little  or  no 
residential  population  or  housing  units, 
and  must  not  create  a  noncontiguous 
tract.  If  delineated  in  a  densely 
populated,  urban  area,  a  special  land 
use  tract  must  have  an  area  of 
approximately  one  square  mile  or  more. 
If  delineated  completely  outside  an 
urban  area,  a  special  land  use  tract  must 
have  an  area  of  approximately  10  square 
miles  or  more. 

TIGER® — Topologically  Integrated 
Geographic  Encoding  and  Referencing 


database  developed  by  the  Census 
Bureau  to  support  its  mapping  needs  for 
the  decennial  census  and  other  Census 
Bureau  programs.  The  topological 
structure  of  the  TIGER®  database 
defines  the  location  and  relationship  of 
boundaries,  streets,  rivers,  railroads,  and 
other  features  to  each  other  and  to  the 
numerous  geographic  areas  for  which 
the  Census  Bureau  tabulates  data  from 
its  censuses  and  surveys. 

Visible  feature — A  map  feature  that 
can  be  seen  on  the  ground,  such  as  a 
road,  railroad  track,  major  above-ground 
transmission  line  or  pipeline,  river, 
stream,  shoreline,  fence,  sharply  defined 
mountain  ridge,  or  cliff.  A  nonstandard 
visible  feature  is  a  feature  that  may  not 
be  clearly  defined  on  the  ground  (such 
as  a  ridge),  may  be  seasonal  (such  as  an 
intermittent  stream),  or  may  be 
relatively  impermanent  (such  as  a 
fence).  The  Census  Bureau  generally 
requests  verification  that  nonstandard 
features  used  as  boundaries  for  the 
PSAP  geographic  areas  pose  no  problem 
in  their  location  during  field  work. 

Executive  Order  12866 

This  notice  has  been  determined  to  be 
not  significant  under  Executive  Order 
12866. 

Paperwork  Reduction  Act 

This  program  notice  does  not  contain 
a  collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act,  44  U.S.C.,  Chapter  35. 

Dated:  March  10.  2008. 

Steve  H.  Murdock. 

Director.  Bureau  of  the  Census. 

[FR  Doc.  E8-5076  Filed  3-13-08;  8:45  am] 
BILLING  CODE  3510-07-P 

DEPARTMENT  OF  COMMERCE 
Economic  Development  Administration 
[Docket  No.:  080305376-8378-01] 

Solicitation  of  Applications  for  the 
National  Technical  Assistance, 
Training,  Research  and  Evaluation 
Program:  Economic  Development 
Research  Projects 

AGENCY:  Economic  Development 
Administration,  Department  of 
Commerce. 

ACTION:  Notice  and  request  for 
applications. 

SUMMARY:  The  Economic  Development 
Administration  (EDA)  is  soliciting 
applications  for  FY  2008  National 
Technical  Assistance,  Training, 

Research  and  Evaluation  program  (NTA 
Program)  funding.  Through  this  notice, 
EDA  solicits  applications  for  funding 


that  address  one  or  more  of  the 
following' three  research  projects:  (1) 
Regional  innovation  systems;  (2)  urban 
economic  development  policy;  and  (3) 
global  economic  development  strategy. 
EDA’s  mission  is  to  lead  the  federal 
economic  development  agenda  by 
promoting  innovation  and 
competitiveness,  preparing  American 
regions  for  growth  and  success  in  the 
worldwide  economy.  Through  its  NTA 
Program,  EDA  works  towards  fulfilling 
its  mission  by  funding  research  and 
technical  assistance  projects  to  promote 
competitiveness  and  innovation  in  rural 
and  urban  regions  throughout  the 
United  States  and  its  territories.  By 
working  in  conjunction  with  its  research 
partners,  EDA  will  help  States,  local 
governments,  and  community-based 
organizations  to  achieve  their  highest 
economic  potential. 

DATES:  To  be  considered  timely,  a 
completed  application,  regardless  of  the 
format  in  which  it  is  submitted,  must  he 
either:  (1)  Received  by  the  EDA 
representative  listed  below  under 
“Paper  Submissions’’  no  later  than  May 
9,  2008  at  5  p.m.  Eastern  Daylight  Time 
(EDT);  (2)  transmitted  and  time-stamped 
at  www.grants.gov  no  later  than  May  9, 
2008  at  5  p.m.  EDT;  or  (3)  electronically 
transmitted  to  the  e-mail  address  of  the 
Program  Officer  given  below  under 
“Electronic  Submissions”  no  later  than 
May  9,  2008  at  5  p.m.  EDT.  Any 
application  received  or  transmitted,  as 
the  case  may  be,  after  5  p.m.  EDT  on 
May  9,  2008  will  be  considered  non- 
responsive  and  will  notYie  considered 
for  funding.  Please  see  the  instructions 
below  under  “Application  Submission 
Requirements”  for  information 
regarding  format  options  for  submitting 
completed  applications.  By  June  9, 

2008,  EDA  expects  to  notify  the 
applicants  selected  for  investment 
assistance  under  this  notice.  The 
selected  applicants  should  expect  to 
receive  funding  for  their  projects  within 
thirty  days  of  EDA’s  notification  of 
selection. 

Applicants  choosing  to  submit 
completed  applications  electronically  in 
whole  or  in  part  through 
wuw. grants.gov  should  follow  the 
instructions  set  out  below  under 
“Electronic  Access”  and  in  section  IV. 
of  the  complete  Federal  Funding 
Opportunity  (FFO)  announcement  for 
this  request  for  applications. 

Application  Submission 
Requirements:  Applicants  are  advised  to 
carefully  read  the  instructions  contained 
in  section  IV.  of  the  complete  FFO 
announcement  for  this  request  for 
applications.  For  a  copy  of  the  FFO 
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announcement,  please  see  the  websites 
listed  below  under  “Electronic  Access.” 

Applications  may  be  submitted  in  two 
formats:  (i)  In  paper  format  at  the 
addresses  provided  below;  or  (ii) 
electronically  in  accordance  with  the 
procedures  provided  on  ivww.grants.gov 
or  submitted  via  e-mail  to  the  address 
provided  below  in  “Electronic 
Submissions.”  EDA  will  not  accept 
facsimile  transmissions  of  applications. 
The  content  of  the  application  is  the 
same  for  paper  submissions  as  it  is  for 
electronic  submissions.  A  complete 
application  must  contain  all  the  items 
listed  in  the  “Application  Checklist,” 
which  can  be  found  in  section  IV.C.2.  of 
the  complete  FFO  announcement. 

You  may  obtain  paper  application 
packages  by  contacting  the  designated 
point  of  contact  listed  below  under  FOR 
FURTHER  INFORMATION  CONTACT.” 
Applicants  applying  electronically 
through  www.grants.gov  may  access  the 
application  package  by  following  the 
instructions  provided  on 
www.grants.gov.  Additionally,  the 
following  application  forms  may  be 
accessed  and  downloaded  as  follows:  (i) 
Form  ED-900A,  Application  for 
Investment  Assistance,  at  http:// 
www. eda.gov/ In  vestm  en  tsGraqts/ 
Application.xml;  (ii)  Standard  Forms 
(SF)  at  http://www.grants.gov  or  at 
http :/ /www.  eda  .gov/ In  vest  men  tsGran  ts/ 
Application.xml:  and  (iii)  Department  of 
Commerce  (CD)  forms  at  http:// 
www.doc.gov/forms. 

Paper  Submissions:  Full  or  partial 
paper  (hardcopy)  applications 
submitted  under  the  NTA  program  may 
be  hand-delivered  or  mailed  to:  FY  2008 
Economic  Development  Research 
Projects  Competition,  William  P. 
Kittredge,  Ph.D.,  Program  Officer, 
Economic  Development  Administration, 
U.S.  Department  of  Commerce,  1401 
Constitution  Avenue,  NW.,  Room  7009, 
Washington,  DC  20230. 

Applicants  are  advised  that,  due  to 
mail  security  measures,  EDA’s  receipt  of 
mail  sent  via  the  United  States  Postal 
Service  may  be  substantially  delayed  or 
suspended  in  delivery.  Applicants  may 
wish  to  use  a  guaranteed  overnight 
delivery  service. 

Electronic  Submissions:  Applicants 
have  two  options  for  submitting 
electronically:  through  www.grants.gov 
or  via  e-mail.  Applicants  may  submit 
applications  electronically  in  whole  or 
in  part  in  accordance  with  the 
instructions  provided  at  www.grants.gov 
and  in  section  IV. B.  of  the  applicable 
FFO  announcement.  EDA  strongly 
encourages  that  applicants  not  wait 
until  the  application  closing  date  to 
begin  the  application  process  through 
www.grants.gov.  Applicants  also  may 


submit  full  or  partial  paper  applications 
by  e-mail.  Completed  applications  may 
be  e-mailed  to  William  P.  Kittredge, 
Ph.D.,  Program  Officer,  at 
wkittredge@eda.doc.gov.  The  preferred 
file  format  for  electronic  attachments 
(e.g.,  the  project  narrative  and 
additional  exhibits  to  Form  ED-900A 
and  Form  ED-900A’s  program-specific 
component)  is  portable  document 
format  (PDF);  however,  EDA  will  accept 
electronic  files  in  Microsoft  Word, 
WordPerfect,  Lotus  or  Excel  formats. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  on  the  NTA 
Program  or  to  obtain  paper  application 
packages  for  this  notice,  please  contact 
William  P.  Kittredge,  Ph.D.,  Program 
Officer,  via  e-mail  at 
wkittredge@eda.doc.gov  (preferred)  or 
by  telephone  at  (202)  482-5442. 

For  additional  information  regarding 
electronic  submissions,  please  access 
the  following  link  for  assistance  in 
navigating  www.grants.gov  and  for  a  list 
of  useful  resources:  http:// 
www. gran  ts.gov/ ap pi icon  ts/ 
applicant_help.jsp.  If  you  do  not  find  an 
answer  to  your  question  under 
Frequently  Asked  Questions,  try 
consulting  the  Applicant’s  User  Guide. 

If  you  still  cannot  find  an  answer  to 
your  question,  contact  www.grants.gov 
via  e-mail  at  support@grants.gov  or 
telephone  at  1-800-518-4726.  The 
hours  of  operation  for  www.grants.gov 
are  Monday-Friday,  7  a.m.  to  9  p.m. 

EDT  (except  for  Federal  holidays). 

Additional  information  about  EDA 
and  its  NTA  Program  may  be  obtained 
from  EDA’s  Internet  Web  site  at  http:// 
www.edq.gov.  The  complete  FFO 
announcement  for  this  request  for 
applications  is  available  at 
www.grants.gov  and  at 
http://www.eda.gov. 

SUPPLEMENTARY  INFORMATION: 

Background  Information:  EDA  is 
soliciting  applications  for  FY  2008  NTA 
Program  funding.  Through  this  notice, 
EDA  solicits  applications  for  funding 
that  address  one  or  more  of  the 
following  three  research  projects:  (1) 
Regional  innovation  systems;  (2)  urban 
economic  development  policy;  and  (3) 
global  economic  development  strategy. 
EDA’s  intent  is  to  create  practitioner- 
accessible  tools  that  can  be  used  to  bring 
the  best  current  thinking  to  bear  on 
specific  problems.  As  described  in  the 
complete  FFO  announcement, 
deliverables  for  each  of  the  three 
projects  vary.  For  the  first  research 
project  on  regional  innovation  systems, 
there  are  four  deliverables:  (1)  A 
comparative  analysis;  (2)  a  practitioner- 
accessible  report;  (3)  a  practical  asset 
mapping  guide;  and  (4)  production  of  a 


practitioner-accessible  report  or 
equivalent  document  that  presents 
findings  in  a  visually  appealing  format. 
For  the  second  research  project  on 
urban  economic  development  policy, 
there  are  three  deliverables:  (1)  creation 
of  a  classification  and  analytical 
methodology;  (2)  implementation  of  the 
methodology  using  a  statistically 
significant  sample  of  economic  regions; 
and  (3)  production  of  a  practitioner- 
accessible  report  or  equivalent 
document  that  presents  findings  in  a 
visually  appealing  format.  For  the  third 
research  project  on  global  economic 
development  strategy,  there  are  five 
deliverables:  (1)  Development  of  an 
analytical  method;  (2)  application  of  the 
method  to  a  statistically  significant 
sample  of  U.S.  metropolitan  regions;  (3) 
identification  of  best  practices 
throughout  the  sampled  regions;  (4) 
production  of  a  report  describing 
research  findings;  and  (5)  production  of 
a  practitioner-accessible  report  or 
equivalent  document  that  presents 
findings  in  a  visually  appealing  format. 
Please  see  the  FFO  for  this  request  for 
applications  for  more  detailed 
information  on  each  report  and  the 
required  deliverables. 

Any  information  disseminated  to  the 
public  under  this  request  for 
applications  is  subject  to  the 
Information  Quality  Act  (Pub.  L.  106- 
554).  Applicants  are  required  to  comply 
with  the  Information  Quality  Guidelines 
issued  by  EDA  pursuant  to  the 
Information  Quality  Act,  which  are 
designed  to  ensure  and  maximize  the 
quality,  objectivity,  utility  and  integrity 
of  information  disseminated  by  EDA. 
These  guidelines  are  available  on  EDA’s 
Web  site  at  httpj/mvw.eda.gov. 

Electronic  Access:  The  complete  FFO 
announcement  for  the  FY  2008 
Economic  Development  Research 
Projects  competition  is  available  at 
www.grants.gov  and  at  http:// 
www.  eda  .gov/ In  vest  men  tsGran  ts/ 
FFON.xml. 

Funding  Availability:  EDA  may  use 
funds  appropriated  under  the  FY  2008 
Consolidated  Appropriations  Act  (Pub. 
L.  110-161,  121  Stat.  1844  (2007))  to 
make  awards  under  the  NTA  Program 
authorized  by  the  Public  Works  and 
Economic  Development  Act  of  1965,  as 
amended  (42  U.S.C.  3121  et  seq .) 
(PWEDA).  Approximately  51,500,000  is 
available,  and  shall  remain  available 
until  expended,  for  funding  awards 
under  the  NTA  Program  in  FY  2008, 
including  $470,000  in  FY  2008 
appropriations  for  economic 
development  research.  The  FFO 
announcement  for  this  request  for 
applications  is  the  second  of  two  FFO 
announcements  under  the  NTA 
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Program.  Based  on  recent  past  awards 
for  projects  similar  to  the  projects 
solicited  under  this  competitive 
solicitation,  the  range  of  funding  awards 
has  been  from  $100,000  to  $350,000  for 
each  project.  EDA  anticipates  that  the 
regional  innovation  systems  project 
described  above  will  be  closer  to  the  . 
upper  range  ($350,000),  and  the  urban 
economic  development  policy  and 
global  economic  development  strategy 
projects  will  be  closer  to  the  lower  range 
($1 00,000— $1 75 .000). 

Statutory  Authority:  The  authority  for 
the  NT  A  Program  is  PWEDA.  The 
specific  authority  for  the  Economic 
Development  Research  Projects  Program 
is  section  207  of  PWEDA  (42  U.S.C. 
3147),  which  authorizes  EDA  to  make 
grants  for  grants  for  training,  research, 
and  technical  assistance.  EDA’s 
regulations  at  13  CFR  parts  300-302  and 
subpart  A  of  13  CFR  part  306  set  forth 
the  general  and  specific  regulatory 
requirements  applicable  to  the  NTA 
Program. 

EDA's  regulations  are  codified  at  13 
CFR  chapter  III.  The  regulations  and 
PWEDA  are  accessible  on  EDA's 
Internet  Web  site  at  http://www.eda.gov/ 
In  vest  men  tsGran  ts/La  wsreg.xml. 

Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Numbers:  11.303, 
Economic  Development — Technical 
Assistance;  11.312,  Economic 
Development — Research  and 
Evaluation. 

Applicant  Eligibility:  Pursuant  to 
PWEDA,  eligible  applicants  for  and 
recipients  of  EDA  investment  assistance 
include  a  District  Organization;  an 
Indian  Tribe  or  a  consortium  of  Indian 
Tribes;  a  State;  a  city  or  other  political 
subdivision  of  a  State,  including  a 
special  purpose  unit  of  a  State  or  local 
government  engaged  in  economic  or 
infrastructure  development  activities,  or 
a  consortium  of  political  subdivisions; 
an  institution  of  higher  education  or  a 
consortium  of  institutions  of  higher 
education;  and  a  public  or  private  non¬ 
profit  organization  or  association. 
Although  for-profit,  private-sector 
entities  generally  do  not  qualify  for 
investment  assistance  under  PWEDA, 
under  its  NTA  Program,  EDA  may  make 
an  award  to  a  for-profit  organization  to 
carry  out  specific  research  or  for  other 
purposes  set  forth  in  13  CFR  306.1.  See 
also  42  U.S.C.  3147. 

Project  Period:  Typically,  EDA  gives  a 
recipient  one  year  from  the  award  date 
to  complete  the  scope  of  work,  which 
consists  of  research  and  associated 
research  activities,  composing  the 
resulting  report,  and  presenting  the 
report  to  EDA  senior  management.  A 
typical  research  project  period  begins 
with  an  initial  meeting  between  the 


recipient  and  EDA  staff  to  ensure  that 
all  parties  agree  with  the  project  terms. 
After  the  initial  meeting,  the  recipient 
generally  submits  a  final  work  plan  to 
EDA  staff  for  review  and  approval. 
Throughout  the  project  period  there  will 
be  regular  contact  between  EDA  staff 
and  the  recipient  for  updates  on  project 
progress.  Also,  interim  progress  reports 
are  required  throughout  the  project 
period.  The  schedule  of  interim  progress 
reports  will  be  determined  subsequent 
to  award. 

Typically,  the  recipient  submits  a 
draft  research  report  to  EDA  at  least  90 
days  before  the  end  of  the  project  period 
for  EDA’s  review.  If  the  draft  research 
report  is  approved,  EDA  will  approve 
publication  of  a  final  research  report, 
and  the  recipient  will  brief  EDA  senior 
management  on  research  methods  and 
report  results. 

Cost  Sharing  Requirement:  Generally, 
the  amount  of  the  EDA  grant  may  not 
exceed  fifty  percent  of  the  total  cost  of 
the  project.  Projects  may  receive  an 
additional  amount  that  shall  not  exceed 
thirty  percent,  as  determined  by  EDA, 
based  on  the  relative  needs  of  the  region 
in  which  the  project  will  be  located.  See 
section  204(a)  of  PWEDA  (42  U.S.C. 
3144)  and  13  CFR  301.4(b)(1).  The 
Assistant  Secretary  of  Commerce  for 
Economic  Development  has  the 
discretion  to  establish  a  maximum  EDA 
investment  rate  of  up  to  one-hundred 
percent  where  the  project  (i)  merits  and 
is  not  otherwise  feasible  without  an 
increase  to  the  EDA  investment  rate;  or 
(ii)  will  be  of  no  or  only  incidental 
benefit  to  the  recipient.  See  section 
204(c)(3)  of  PWEDA  (42  U.S.C.  3144) 
and  13  CFR  301.4(b)(4). 

EDA  will  consider  the  nature  of  the 
contribution  (cash  or  in-kind),  the 
amount  of  any  matching  share  funds, 
and  fairly  assess  any  in-kind 
contributions  in  evaluating  the  cost  to 
the  Government  and  the  feasibility  of 
the  project  budget  (see  the  “Evaluation 
Criteria”  section  below).  While  cash 
contributions  are  preferred,  in-kind 
contributions,  fairly  evaluated  by  EDA, 
may  provide  the  non-federal  share  of  the 
total  project  cost.  See  section  204(b)  of 
PWEDA  (42  U.S.C.  3144)  and  section 
III.B.  of  the  FFO  announcement  for  this 
request  for  applications.  In-kind 
contributions,  which  may  include 
assumptions  of  debt  and  contributions 
of  space,  equipment,  and  services,  are 
eligible  to  be  included  as  part  of  the 
non-federal  share  of  eligible  project 
costs  if  they  meet  applicable  federal  cost 
principles  and  uniform  administrative 
requirements.  Funds  from  other  federal 
financial  assistance  awards  are 
considered  matching  share  funds  only  if 
authorized  by  statute,  which  may  be 


determined  by  EDA’s  reasonable 
interpretation  of  the  statute.  See  13  CFR 
300.3.  The  applicant  must  show  that  the 
matching  share  is  committed  to  the 
project  for  the  entire  project  period,  will 
be  available  as  needed,  and  is  not 
conditioned  or  encumbered  in  any  way 
that  precludes  its  use  consistent  with 
the  requirements  of  EDA  investment 
assistance.  See  13  CFR  301.5. 

Intergovernmental  Review: 
Applications  under  the  NTA  Program 
are  not  subject  to  Executive  Order 
12372,  “Intergovernmental  Review  of 
Federal  Programs.” 

Evaluation  and  Selection  Procedures: 
To  apply  for  an  award  under  this 
request  for  applications,  an  eligible 
applicant  must  submit  a  completed 
application  package  to  EDA  before  the 
closing  date  and  time  specified  in  the 
“Dates”  section  of  this  notice,  and  in  the 
manner  provided  in  section  IV.  of  the 
applicable  FFO  announcement.  Any 
application  received  or  transmitted,  as 
the  case  may  be,  after  5  p.m.  EDT  on 
May  9,  2008  will  not  be  considered  for 
funding.  Applications  that  do  not 
include  all  items  required  or  that  exceed 
the  page  limitations  set  forth  in  section 
IV.C.  of  the  FFO  announcement  will  be 
considered  non-responsive  and  will  not 
be  considered  by  the  review  panel.  By 
June  9,  2008,  EDA  expects  to  notify  the 
applicants  selected  for  investment 
assistance  under  this  notice. 
Unsuccessful  applicants  will  be  notified 
by  postal  mail  that  their  applications 
were  not  selected  for  funding. 
Applications  that  meet  all  the 
requirements  will  be  evaluated  by  a 
review  panel  comprised  of  at  least  three 
EDA  staff  members,  all  of  whom  will  be 
full-time  Federal  employees. 

Evaluation  Criteria:  The  review  panel 
will  evaluate  the  applications  and  rate 
and  rank  them  using  the  following 
criteria  of  approximate  equal  weight: 

(1)  Conformance  with  EDA’s  statutory 
and  regulatory  requirements,  including 
the  extent  to  which  the  proposed  project 
satisfies  the  award  requirements  set  out 
below  and  as  provided  in  13  CFR  306.2: 

•  Strengthens  the  capacity  of  local, 
State,  or  national  organizations  and 
institutions  to  undertake  and  promote 
effective  economic  development 
programs  targeted  to  regions  of  distress; 

•  Benefits  distressed  regions;  and 

•  Demonstrates  innovative 
approaches  to  stimulate  economic 
development  in  distressed  regions. 

(2)  The  degree  to  which  an  EDA 
investment  will  have  strong 
organizational  leadership,  relevant 
project  management  experience,  and  a 
significant  commitment  of  human 
resources  talent  to  ensure  the  project’s 
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successful  execution  ( see  13  CFR 
301.8(b)). 

(3)  The  ability  of  the  applicant  to 
implement  the  proposed  project 
successfully  ( see  13  CFR  301.8). 

(4)  The  feasibility  of  the  budget 
presented. 

(5)  The  cost  to  the  Federal 
Government. 

Also,  the  addition  of  research  and 
project  data  to  an  existing  website  or  the 
design  of  a  companion  website  designed 
to  disseminate  research  results  and 
provide  links  to  data  encapsulated  in 
the  report  free  of  charge  is  preferred. 

Selection  Factors:  The  Assistant 
Secretary,  as  the  Selecting  Official, 
expects  to  fund  the  highest  ranking 
applications,  as  recommended  by  the 
review  panel,  submitted  under  this 
request  for  applications.  However,  if 
EDA  does  not  receive  satisfactory 
applications,  the  Assistant  Secretary 
may  not  make  any  selection.  Depending 
on  the  quality  of  the  applications 
received,  the  Assistant  Secretary  may 
select  more  than  one  application  for  one 
research  project  and  make  no  selection 
for  another  research  project.  Also,  he 
may  select  an  application  out  of  rank 
order  for  the  following  reasons:  (1)  A 
determination  that  the  selected 
application  better  meets  the  overall 
objectives  of  sections  2  and  207  of 
PWEDA  (42  U.S.C.  3121  and  3147);  (2) 
the  applicant’s  performance  under 
previous  awards:  or  (3)  the  availability 
of  funding. 

The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements 

Administrative  and  national  policy 
requirements  for  all  Department  of 
Commerce  awards  are  contained  in  the 
Department  of  Commerce  Pre-Award 
Notification  Requirements  for  Grants 
and  Cooperative  Agreements,  published 
in  the  Federal  Register  on  February  11, 
2008  (73  FR  7696).  This  notice  may  be 
accessed  through  the  Federal  Register 
Internet  Web  site  at  http:// 
www.gpoaccess.gov/fr/retrieve.html, 
making  sure  the  radial  button  for  the 
correct  Federal  Register  volume  is 
selected  (here,  2008  Federal  Register, 
Vol.  73),  entering  the  Federal  Register 
page  number  provided  in  the  previous 
sentence  (7696),  and  clicking  the 
“Submit”  button. 

Paperwork  Reduction  Act 

This  request  for  applications  contains 
collections  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA).  The  Office  of 
Management  and  Budget  (OMB)  has 
approved  the  use  of  Form  ED-900 A 
( Application  for  Investment  Assistance) 


under  control  number  0610-0094.  Form 
ED-900A’s  program-specific  component 
[National  Technical  Assistance, 

Training,  and  Research  and  Evaluation 
Program  Requirements)  also  is  approved 
under  OMB  control  number  0610-0094, 
and  incorporates  Forms  SF— 424A 
(Budget  Information — Non-Construction 
Programs,  OMB  control  number  0348- 
0044)  and  SF— 424B  ( Assurances — Non- 
Construction  Programs,  OMB  control 
number  0348-0040).  OMB  has  approved 
the  use  of  Form  SF-424  (Application  for 
Financial  Assistance)  under  control 
number  4040-0004.  Notwithstanding 
any  other  provision  of  law,  no  person  is 
required  to  respond  to,  nor  shall  any 
person  be  subject  to  a  penalty  for  failure 
to  comply  with,  a  collection  of 
information  subject  to  the  requirements 
of  the  PRA  unless  the  collection  of 
information  displays  a  currently  valid 
OMB  control  number. 

Executive  Order  12866 

This  notice  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866,  “Regulatory  Planning  and 
Review." 

Executive  Order  1-3132 

It  has  been  determined  that  this  notice 
does  not  contain  “policies  that  have 
Federalism  implications,”  as  that  phrase 
is  defined  in  Executive  Order  13132, 
“Federalism." 

Administrative  Procedure  Act/ 
Regulatory  Flexibility  Act 

Prior  notice  and  an  opportunity  for 
public  comments  are  not  required  by  the 
Administrative  Procedure  Act  or  any 
other  law  for  rules  concerning  grants, 
benefits,  and  contracts  (5  U.S.C. 
553(a)(2)).  Because  notice  and 
opportunity  for  comment  are  not 
required  pursuant  to  5  U.S.C.  553  or  any 
other  law,  the  analytical  requirements  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  are  inapplicable.  Therefore, 
a  regulatory  flexibility  analysis  has  not 
been  prepared. 

Dated:  March  10,  2008. 

Benjamin  Erulkar, 

Deputy  Assistant  Secretary  of  Commerce  for 
Economic  Development  and  Chief  Operating 
Officer. 

[FR  Doc.  E8-5190  Filed  3-13-08;  8:45  am] 

BILLING  CODE  3510-24-P 


DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

[Docket  No.:  080305380-8381-01] 

Solicitation  of  Applications  for  the 
Regional  Training  Curriculum 
Implementation  Program 

AGENCY:  Economic  Development 
Administration  (EDA),  Department  of 
Commerce. 

ACTION:  Notice  and  request  for 
applications. 

SUMMARY:  In  FY  2006,  EDA  funded  the 
development  of  a  practitioner-oriented 
curriculum  to  acquaint  local  economic 
development  practitioners  with  the 
benefits,  process,  and  practice  of 
economic  regionalism.  Pursuant  to  its 
National  Technical  Assistance, 

Training,  Research  and  Evaluation 
program,  EDA  previously  solicited 
applications  for  a  project  designed  to 
implement  the  regional  training 
curriculum,  but  determined 
applications  received  under  that 
solicitation  were  not  satisfactory. 
Accordingly,  EDA  now  re-solicits 
applications  to  implement  the  regional 
training  curriculum  developed  under 
the  FY  2006  award. 

DATES:  To  be  considered  timely,  a 
completed  application,  regardless  of  the 
format  in  which  it  is  submitted,  must  be 
either:  (1)  Received  by  the  EDA 
representative  listed  below  under 
“Paper  Submissions”  no  later  than  April 
25,  2008  at  5  p.m.  Eastern  Daylight  Time 
(EDT);  (2)  transmitted  and  time-stamped 
at  www.grants.gov  no  later  than  April 
25,  2008  at  5  p.m.  EDT:  or  (3) 
electronically  transmitted  to  the  e-mail 
address  of  the  Program  Officer  given 
below  under  “Electronic  Submissions” 
no  later  than  April  25,  2008  at  5  p.m. 
EDT.  Any  application  received  or 
transmitted,  as  the  case  may  be,  after  5 
p.m.  EDT  on  April  25,  2008  will  be 
considered  non-responsive  and  will  not 
be  considered  for  funding.  Please  see 
the  instructions  below  under 
“Application  Submission 
Requirements”  for  information 
regarding  format  options  for  submitting 
completed  applications.  By  June  2, 

2008,  EDA  expects  to  notify  the 
applicants  selected  for  investment 
assistance  under  this  notice.  The 
selected  applicants  should  expect  to 
receive  funding  for  their  projects  within 
thirty  days  of  EDA’s  notification  of 
selection. 

Applicants  choosing  to  submit 
completed  applications  electronically  in 
whole  or  in  part  through 
www.grants.gov  should  follow  the 
instructions  set  out  below  under 
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“Electronic  Access”  and  in  section  IV. 
of  the  complete  Federal  Funding 
Opportunity  (FFO)  announcement  for 
this  request  for  applications. 

Application  Submission 
Requirements:  Applicants  are  advised  to 
carefully  read  the  instructions  contained 
in  section  IV.  of  the  complete  FFO 
announcement  for  this  request  for 
applications.  For  a  copy  of  the  FFO 
announcement,  please  see  the  Web  sites 
listed  below  under  “Electronic  Access.” 

Applications  may  be  submitted  in  two 
formats:  (i)  In  paper  format  at  the 
addresses  provided  below;  or  (ii) 
electronically  in  accordance  with  the 
procedures  provided  on  www.grants.gov 
or  submitted  via  e-mail  to  the  address 
provided  below  in  “Electronic 
Submissions.”  EDA  will  not  accept 
facsimile  transmissions  of  applications. 
The  content  of  the  application  is  the 
same  for  paper  submissions  as  it  is  for 
electronic  submissions.  A  complete 
application  must  contain  all  the  items 
listed  in  the  “Application  Checklist,” 
which  can  be  found  in  section  IV.C.2.  of 
the  complete  FFO  announcement. 

You  may  obtain  paper  application 
packages  by  contacting  the  designated 
point  of  contact  listed  below  under  FOR 
FURTHER  INFORMATION.  Applicants 
applying  electronically  through 
www.grants.gov  may  access  the 
application  package  by  following  the 
instructions  provided  on 
www.grants.gov.  Additionally,  the 
following  application  forms  may  be 
accessed  and  downloaded  as  follows:  (i) 
Form  ED-900A,  Application  for 
Investment  Assistance,  at  http:// 
www.  eda  .gov/ In  vestmen  tsGran  ts/ 
Application. xml\  (ii)  Standard  Forms 
(SF)  at  www.grants.gov  or  at  http:// 
www.  eda  .gov /In  vestm  ents  Gra  nts/ 
Application. xml,  and  (iii)  Department  of 
Commerce  (CD)  forms  at  http:// 
www. doc.gov/forms. 

Paper  Submissions:  Full  or  partial 
paper  (hardcopy)  applications 
submitted  under  the  NTA  program  may 
be  hand-delivered  or  mailed  to:  FY  2008 
Regional  Training  Curriculum 
Implementation  Competition,  William 
P.  Kittredge,  PhD.,  Program  Officer, 
Economic  Development  Administration, 
U.S.  Department  of  Commerce,  1401 
Constitution  Avenue,  NW„  Room  7009, 
Washington,  DC  20230. 

Applicants  are  advised  that,  due  to 
mail  security  measures,  EDA’s  receipt  of 
mail  sent  via  the  United  States  Postal 
Service  may  be  substantially  delayed  or 
suspended  in  delivery.  Applicants  may 
wish  to  use  a  guaranteed  overnight 
delivery  service. 

Electronic  Submissions:  Applicants 
have  two  options  for  electronic 
application  submissions:  through 


www.grants.gov  or  via  e-mail. 

Applicants  may  submit  applications 
electronically  in  whole  or  in  part  in 
accordance  with  the  instructions 
provided  at  www.grants.gov  and  in 
section  IV.B.  of  the  applicable  FFO 
announcement.  EDA  strongly 
encourages  that  applicants  not  wait 
until  the  application  closing  date  to 
begin  the  application  process  through 
www.grants.gov.  Applicants  also  may 
submit  full  or  partial  applications  by 
e-mail  to  William  P.  Kittredge,  PhD., 
Program  Officer,  at 

wkittredge@eda.doc.gov.  The  preferred 
file  format  for  electronic  attachments 
(e.g.,  the  project  narrative  and 
additional  exhibits  to  Form  ED-900A 
and  Form  ED-900A’s  program-specific 
component)  is  portable  document 
format  (PDF);  however,  EDA  will  accept 
electronic  files  in  Microsoft  Word, 
WordPerfect,  Lotus,  or  Excel  formats. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  on  the  NTA 
Program  or  to  obtain  paper  application 
packages  for  this  notice,  please  contact 
William  P.  Kittredge,  PhD.,  Program 
Officer,  via  e-mail  at 
wkittredge@eda.doc.gov  (preferred)  or 
by  telephone  at  (202)  482-5442. 

For  additional  information  regarding 
electronic  submissions,  please  access 
the  following  link  for  assistance  in 
navigating  www.grants.gov  and  for  a  list 
of  useful  resources:  http:// 
www.grants.gov/applicants/ 
applicant_help.jsp.  If  you  do  not  find  an 
answer  to  your  question  under 
Frequently  Asked  Questions,  try 
consulting  the  Applicant’s  User  Guide. 

If  you  still  cannot  find  an  answer  to 
your  question,  contact  www.grants.gov 
via  e-mail  at  support@grants.gov  or 
telephone  at  1-800-518-4726.  The 
hours  of  operation  for  w'ww. grants. gov 
are  Monday-Friday,  7  a.m.  to  9  p.m. 

EDT  (except  for  Federal  holidays). 

Additional  information  about  EDA 
and  its  NTA  Program  may  be  obtained 
from  EDA’s  Internet  Web  site  at 
www.eda.gov.  The  complete  FFO 
announcement  for  this  request  for 
applications  is  available  at 
www.grants.gov  and  at  www.eda.gov. 
SUPPLEMENTARY  INFORMATION: 

Program  Information:  Recent  studies 
on  economic  development,  including 
several  EDA-funded  reports,  stress  the 
importance  of  a  regional  approach  to 
successful  economic  development. 
However,  the  actual  implementation  of 
economic  development  from  the 
regional  perspective  is  not  robust. 
Therefore,  in  FY  2006,  EDA  funded  the 
development  of  a  practitioner-oriented 
curriculum  to  acquaint  local  economic 
development  practitioners  with  the 


benefits,  process,  and  practice  of 
economic  regionalism.  On  July  16,  2007, 
EDA  published  a  Federal  Register 
notice  (72  FR  38812)  soliciting 
applications  for  funding  under  its 
National  Technical  Assistance, 

Training,  Research  and  Evaluation 
program  (NTA  Program)  to  deliver  the 
regional  training  curriculum  across  the 
Nation.  The  deadline  for  receipt  of 
applications  was  August  13,  2007  at  5 
p.m.  EDT.  After  completing  its  review  of 
the  applications  submitted,  EDA 
decided  not  to  make  an  award  for  the 
project.  EDA  now  re-solicits 
applications  for  the  regional  curriculum 
training  implementation  project. 

Electronic  Access:  The  complete  FFO 
announcement  for  the  FY  2008  Regional 
Training  Curriculum  Implementation 
Program  competition  is  available  at 
www.granis.gov  and  at  http:// 
www.eda.gov/InvestmentsGrants/ 
FFON.xml.  In  addition,  more 
information  regarding  the  open  source 
curriculum  to  be  implemented  may  be 
found  at  the  “Know  Your  Region” 
Internet  Web  site  at  http:// 
knowyourregion  .wcu.edu/. 

Funding  Availability:  EDA  may  use 
funds  appropriated  under  the  FY  2008 
Consolidated  Appropriations  Act  (Pub. 
L.  110-161,  121  Stat.  1844  (2007))  to 
make  awards  under  the  NTA  Program 
authorized  by  the  Public  Works  and 
Economic  Development  Act  of  1965,  as 
amended  (42  U.S.C.  3121  et  seq.) 
(PWEDA).  Approximately  $1,500,000  is 
available  from  FY  2008  appropriations, 
and  shall  remain  available  until 
expended,  for  funding  awards  pursuant 
to  the  NTA  Program.  Based  on  past 
experience  with  its  NTA  Program,  EDA 
anticipates  the  regional  training 
curriculum  implementation  award  made 
under  this  competitive  solicitation  to  be 
between  $175,000  and  $300,000  for  each 
year  of  the  three-year  project  period. 

In  all  events,  the  funding  periods  and 
funding  amounts  referenced  in  this 
notice  are  subject  to  the  availability  of 
FY  2008  funds  at  the  time  of  award,  as 
well  as  to  Department  of  Commerce’s 
and  EDA’s  priorities  at  the  time  of 
award.  The  Department  of  Commerce 
and  EDA  will  not  be  held  responsible 
for  application  preparation  costs  if  the 
Regional  Training  Curriculum 
Implementation  Program  fails  to  receive 
funding  or  is  cancelled  because  of 
agency  priorities.  Publication  of  this 
notice  does  not  obligate  the  Department 
of  Commerce  or  EDA  to  award  any 
specific  grant  or  cooperative  agreement 
or  to  obligate  all  or  part  of  available 
funds. 

Statutory  Authority:  The  authority  for 
the  NTA  Program  is  PWEDA.  The 
specific  authority  for  the  Regional 
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Training  Curriculum  Implementation 
Program  is  section  207  of  PWEDA  (42 
U.S.C.  3147),  which  authorizes  EDA  to 
make  grants  for  grants  for  training, 
research,  and  technical  assistance. 

EDA’s  regulations  at  13  CFR  parts  300- 
302  and  subpart  A  of  13  CFR  part  306 
set  forth  the  general  and  specific 
regulatory  requirements  applicable  to 
the  NTA  Program.  EDA’s  regulations  are 
codified  at  13  CFR  chapter  III.  The 
regulations  and  PWEDA  are  accessible 
on  EDA’s  Internet  Web  site  at  http:// 
www. eda.gov/Investmen  tsGran  ts/ 
Lawsreg.xml. 

Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Number:  11.303, 
Economic  Development — Technical 
Assistance. 

Applicant  Eligibility:  Pursuant  to 
PWEDA,  eligible  applicants  for  and 
recipients  of  EDA  investment  assistance 
include  a  District  Organization;  an 
Indian  Tribe  or  a  consortium  of  Indian 
Tribes;  a  State;  a  city  or  other  political 
subdivision  of  a  State,  including  a 
special  purpose  unit  of  a  State  or  local 
government  engaged  in  economic  or 
infrastructure  development  activities,  or 
a  consortium  of  political  subdivisions; 
an  institution  of  higher  education  or  a 
consortium  of  institutions  of  higher 
education;  and  a  public  or  private  non¬ 
profit  organization  or  association. 
Although  for-profit,  private-sector 
entities  generally  do  not  qualify  for 
investment  assistance  under  PWEDA, 
under  its  NTA  Program,  EDA  may  make 
an  award  to  a  for-profit  organization  to 
carry  out  specific  research  or  for  other 
purposes  set  forth  in  13  CFR  306.1.  See 
also  42  U.S.C.  3147. 

Project  Period:  EDA  contemplates  a 
three-year  project  period  for  the 
applicant  selected  for  funding  under 
this  competitive  solicitation,  with  the 
initial  award  being  made  for  the  first 
year  of  the  project  period.  The  selected 
applicant  will  not  have  to  compete  for 
the  second  and  third  years  of  funding. 
Funding  beyond  the  initial  year  is 
dependent  upon  the  availability  of 
funds  and  satisfactory  performance,  as 
determined  by  EDA  and  expressed  in 
written  notice.  Matching  share 
commitment  percentages,  if  any,  must 
be  set  forth  for  all  three  years  of 
funding. 

Cost  Sharing  Requirement:  Generally, 
the  amount  of  the  EDA  grant  may  not 
exceed  fifty  percent  of  the  total  cost  of 
the  project.  Projects  may  receive  an 
additional  amount  that  shall  not  exceed 
thirty  percent,  as  determined  by  EDA, 
based  on  the  relative  needs  of'the  region 
in  which  the  project  will  be  located.  See 
section  204(a)  of  PWEDA  (42  U.S.C. 
3144)  and  13  CFR  301.4(b)(1).  The 
Assistant  Secretary  of  Commerce  for 


Economic  Development  has  the 
discretion  to  establish  a  maximum  EDA 
investment  rate  of  up  to  one-hundred 
percent  where  the  project  (i)  merits  and 
is  not  otherwise  feasible  without  an 
increase  to  the  EDA  investment  rate;  or 
(ii)  will  be  of  no  or  only  incidental 
benefit  to  the  recipient.  See  section 
204(c)(3)  of  PWEDA  (42  U.S.C.  3144) 
and  13  CFR  301.4(b)(4). 

EDA  will  consider  the  nature  of  the 
contribution  (cash  or  in-kind),  the 
amount  of  any  matching  share  funds, 
and  fairly  assess  any  in-kind 
contributions  in  evaluating  the  cost  to 
the  Government  and  feasibility  of  the 
budget  (see  the  “Evaluation  Criteria” 
section  below).  While  cash 
contributions  are  preferred,  in-kind 
contributions,  fairly  evaluated  by  EDA, 
may  provide  the  non-federal  share  of  the 
total  project  cost.  See  section  204(b)  of 
PWEDA  (42  U.S.C.  3144)  and  Section 
III.B.  of  the  FFO  announcement  for  this 
request  for  applications.  In-kind 
contributions,  which  may  include 
assumptions  of  debt  and  contributions 
of  space,  equipment,  and  services,  are 
eligible  to  be  included  as  part  of  the 
non-federal  share  of  eligible  project 
costs  if  they  meet  applicable  federal  cost 
principles  and  uniform  administrative 
requirements.  Funds  from  other  federal 
financial  assistance  awards  are 
considered  matching  share  funds  only  if 
authorized  by  statute,  which  may  be 
determined  by  EDA’s  reasonable 
interpretation  of  the  statute.  See  13  CFR 
300.3.  The  applicant  must  show  that  the 
matching  share  is  committed  to  the 
project  for  the  entire  project  period,  will 
be  available  as  needed,  and  is  not 
conditioned  or  encumbered  in  any  way 
that  precludes  its  use  consistent  with 
the  requirements  of  EDA  investment 
assistance.  See  13  CFR  301.5. 

Intergovernmental  Review: 
Applications  for  funding  under  the 
Regional  Training  Curriculum 
Implementation  Program  are  not  subject 
to  the  state  review  requirements 
imposed  by  Executive  Order  12372, 
“Intergovernmental  Review  of  Federal 
Programs." 

Evaluation  and  Selection  Procedures: 
To  apply  for  an  award  under  this 
request  for  applications,  an  eligible 
applicant  must  submit  a  completed 
application  package  to  EDA  before  the 
closing  date  and  time  specified  in  the 
DATES  section  of  this  notice,  and  in  the 
manner  provided  in  section  IV.  of  the 
FFO  announcement.  Any  application 
received  or  transmitted,  as  the  case  may 
be,  after  5  p.m.  EDT  on  April  25,  2008 
will  not  be  considered  for  funding. 
Applications  that  do  not  meet  all  items 
required  or  that  exceed  the  page 
limitations  set  forth  in  section  IV.C.  of 


the  FFO  announcement  will  be 
considered  non-responsive  and  will  not 
be  considered  by  the  review  panel.  By 
June  2,  2008,  EDA  expects  to  notify  the 
applicant  selected  for  investment 
assistance  under  this  notice. 
Unsuccessful  applicants  will  be  notified 
by  postal  mail  that  their  applications 
were  not  selected  for  funding. 
Applications  that  meet  all  the 
requirements  will  be  evaluated  by  a 
review  panel  comprised  of  at  least  three 
EDA  staff  members,  all  of  whom  will  be 
full-time  federal  employees.  The 
Assistant  Secretary  of  Commerce  for 
Economic  Development  is  the  Selecting 
Official  for  applications  received  under 
this  competitive  solicitation.  The  review 
panel  will  submit  to  the  Selecting 
Official  a  list  of  applicants 
recommended  for  funding. 

Evaluation  Criteria:  The  evaluation  of 
applications  will  be  accomplished 
through  a  review  using  the  following 
criteria,  listed  in  descending  order  of 
importance: 

(1)  Conformance  with  EDA’s  statutory 
and  regulatory  requirements,  including 
the  extent  to  which  the  proposed  project 
satisfies  the  award  requirements  set  out 
below  and  as  provided  in  13  CFR  306.2: 

•  Strengthens  the  capacity  of  local, 
State,  or  national  organizations  and 
institutions  to  undertake  and  promote 
effective  economic  development 
programs  targeted  to  regions  of  distress; 

•  Benefits  distressed  regions;  and 

•  Demonstrates  innovative 
approaches  to  stimulate  economic 
development  in  distressed  regions. 

(2)  Tne  extent  to  which  the 
application: 

•  Includes  workshops  that  leverage 
EDA  investment  assistance  and  the  open 
source  curriculum; 

•  Exhibits  regional  dispersal  of 
workshops  and  other  open  source 
curriculum  delivery  methods; 

•  Provides  realistic  estimates  of  the 
size  and  composition  (e.g.,  urban  and 
regional  practitioners)  of  the  audience 
that  the  applicant  expects  to  reach  and 
the  methods  through  which  the 
applicant’s  estimates  were  determined; 

•  Provides  a  feasible  and  innovative 
plan  to  maximize  participant  contact 
and  practitioner  participation; 

•  Contains  a  plan  for  assessing 
participant  satisfaction  through  exit 
surveys  and  other  means;  and 

•  Explains  the  applicant’s  plan  to 
proactively  address  participant  concerns 
and  suggestions  for  curriculum 
improvements. 

(3)  The  degree  to  which  an  EDA 
investment  will  have  strong 
organizational  leadership,  relevant 
project  management  experience,  and  a 
significant  commitment  of  human 
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resources  talent  to  ensure  the  project’s 
successful  execution  (see  13  CFR 
301.8(b)). 

(4)  The  ability  of  the  applicant  to 
implement  the  proposed  project 
successfully  (see  13  CFR  301.8). 

(5)  The  feasibility  of  the  budget 
presented. 

(6)  The  cost  to  the  Federal 
Government. 

Selection  Factors:  The  Assistant 
Secretary,  as  the  Selecting  Official, 
expects  to  fund  the  highest  ranking 
applications,  as  recommended  by  the 
review  panel,  submitted  under  this 
request  for  applications.  However,  if 
EDA  does  not  receive  satisfactory 
applications,  the  Assistant  Secretary 
may  not  make  any  selection.  Also,  the 
Assistant  Secretary  may  select  an 
application  out  of  rank  order  for  the 
following  reasons:  (1)  A  determination 
that  the  selected  application  better 
meets  the  overall  objectives  of  sections 
2  and  207  of  PWEDA  (42  U.S.C.  3121 
and  3147);  (2)  the  applicant’s 
performance  under  previous  awards;  or 
(3)  the  availability  of  funding. 

The  Department  of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements: 
Administrative  and  national  policy 
requirements  for  all  Department  of 
Commerce  awards  are  contained  in  the 
Department  of  Commerce  Pre-Award 
Notification  Requirements  for  Grants 
and  Cooperative  Agreements,  published 
in  the  Federal  Register  on  February  11, 
2008  (73  FR  7696).  This  notice  may  be 
accessed  through  the  Federal  Register 
Internet  Web  site  at  http:// 
wwwgpoaccess.gov/fr/retrieve.html, 
making  sure  the  radial  button  for  the 
correct  Federal  Register  volume  is 
selected  (here,  2008  Federal  Register. 
Vol.  73),  entering  the  Federal  Register 
page  number  provided  in  the  previous 
sentence  (7696),  and  clicking  the 
“Submit”  button. 

Paperwork  Reduction  Act:  This 
document  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA).  The 
use  of  Form  ED-900A  ( Application  for 
Investment  Assistance)  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  control 
number  0610-0094.  Notwithstanding 
any  other  provision  of  law,  no  person  is 
required  to  respond  to,  nor  shall  any 
person  be  subject  to  a  penalty  for  failure 
to  comply  with,  a  collection  of 
information  subject  to  the  requirements 
of  the  PRA  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  control  number. 

Executive  Order  12866:  This  notice 
has  been  determined  to  be  not 


significant  for  purposes  of  Executive 
Order  12866. 

Executive  Order  13132  (Federalism): 

It  has  been  determined  that  this  notice 
does  not  contain  policies  with 
Federalism  implications  as  that  term  is 
defined  in  Executive  Order  13132. 

Administrative  Procedure  Act/ 
Regulatory  Flexibility  Act:  Prior  notice 
and  an  opportunity  for  public  comments 
are  not  required  by  the  Administrative 
Procedure  Act  or  any  other  law  for  rules 
concerning  grants,  benefits,  and 
contracts  (5  U.S.C.  553(a)(2)).  Because 
notice  and  opportunity  for  comment  are 
not  required  pursuant  to  5  U.S.C.  553  or 
any  other  law,  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  are 
inapplicable.  Therefore,  a  regulatory 
flexibility  analysis  has  not  been 
prepared. 

Dated:  March  10,  2008. 

Benjamin  Erulkar, 

Deputy  Assistant  Secretary  of  Commerce  for 
Economic  Development. 

[FR  Doc.  E8-5174  Filed  3-13-08;  8:45  am) 

BILLING  CODE  3510-24-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[C-570-921  ] 

Lightweight  Thermal  Paper  from  the 
People’s  Republic  of  China: 

Preliminary  Affirmative  Countervailing 
Duty  Determination  and  Alignment  of 
Final  Countervailing  Duty 
Determination  with  Final  Antidumping 
Duty  Determination 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
preliminarily  determines  that 
countervailable  subsidies  are  being 
provided  to  producers  and  exporters  of 
lightweight  thermal  paper  from  the 
People’s  Republic  of  China.  For 
information  on  the  estimated  subsidy 
rates,  see  the  “Suspension  of 
Liquidation”  section  of  this  notice. 
EFFECTIVE  DATE:  March  14,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Layton,  David  Neubacher,  or 
Scott  Holland,  AD/CVD  Operations, 
Office  1,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230;  telephone:  (202) 
482-0371,  (202)  482-5823,  or  (202)  482- 
1279,  respectively. 

SUPPLEMENTARY  INFORMATION: 


Case  History 

The  following  events  have  occurred 
since  the  publication  of  the  Department 
of  Commerce’s  (the  Department)  notice 
of  initiation  in  the  Federal  Register.  See 
Notice  of  Initiation  of  Countervailing 
Duty  Investigation:  Lightweight  Thermal 
Paper  from  the  People’s  Republic  of 
China,  72  FR  62209  (November  2,  2007) 
(“ Initiation  Notice"). 

On  November  23,  2007,  the 
Department  selected  two  Chinese 
producers/exporters  of  lightweight 
thermal  paper  (“LWTP”),  Shanghai 
Hanhong  Paper  Co.,  Ltd.  (“Hanhong”), 
and  Xiamen  Anne  Paper  Co.,  Ltd. 
(“Xiamen”),  as  mandatory  respondents. 
See  Memorandum  to  Stephen  J.  Claeys, 
Deputy  Assistant  Secretary  for  Import 
Administration,  “Respondent 
Selection”  (November  23,  2007).  This 
memorandum  is  on  file  in  the 
Department’s  Central  Records  Unit  in 
Room  1 1 1 7  of  the  main  Department 
building  (“CRU”).  On  November  29, 
2007,  Xiamen  notified  the  Department 
that  it  did  not  ship  the  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation  (“POI”).  The 
Department  is  accepting  Xiamen’s  claim 
of  no  shipments  of  subject  merchandise, 
pending  verification.  On  December  4, 
2007,  we  issued  the  countervailing  duty 
(“CVD”)  questionnaire  to  the 
Government  of  the  People’s  Republic  of 
China  (“GOC”),  and  Hanhong. 

On  December  11,  2007,  the 
International  Trade  Commission  (“ITC”) 
issued  its  affirmative  preliminary 
determination  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  threatened  with 
material  injury  by  reason  of  allegedly 
subsidized  imports  of  LWTP  from  the 
People’s  Republic  of  China  (“PRC”)  and 
Germany.  See  Certain  Lightweight 
Thermal  Paper  from  China,  Germany 
and  Korea,  Investigation  Nos.  701-TA- 
415  and  731-TA-1126-1128,  72  FR 
70343  (Preliminary)  (December  11, 

2007). 

On  December  11,  2007,  the 
Department  postponed  the  preliminary 
determination  of  this  investigation  until 
March  7,  2008.  See  Lightweight  Thermal 
Paper  from  the  People’s  Republic  of 
China:  Notice  of  Postponement  of 
Preliminary  Determination  in  the 
Countervailing  Duty  Investigation,  72  FR 
70303  (December  11,  2007). 

On  December  14,  2007,  the 
Department  sent  questionnaires  to 
producers/exporters  Shenzhen 
Yuanming 'Industrial  Development  Co., 
Ltd.  (“Shenzhen  Yuanming”)  and 
MDCN  Technology  Co.,  Ltd.  (“MDCN”) 
asking  these  companies  to  provide  their 
levels  of  shipments  to  the  United  States 
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during  the  POI.  On  December  26,  2007, 
we  received  a  response  from  Shenzhen 
Yuanming  to  this  queshonnaire.  MDCN 
did  not  respond  to  the  Department’s 
request  for  shipment  information.  For  a 
detailed  discussion  on  MDCN,  please 
see  the  “Use  of  Facts  Otherwise 
Available”  section  below. 

On  January  7,  2008,  the  Department 
issued  its  memorandum  selecting  two 
additional  mandatory  respondents: 
Shenzhen  Yuanming  and  Guangdong 
Guanhao  High-Tech  Co.,  Ltd.  (“GG”). 
See  Memorandum  to  Stephen  J.  Claeys, 
Deputy  Assistant  Secretary  for  Import 
Administration,  “Respondent  Selection: 
Shenzhen  Yuanming  Industrial  Co.,  Ltd. 
and  Guangdong  Guanhao  High-Tech 
Co.,  Ltd.”  (January  7,  2008).  This 
memorandum  is  on  file  in  the 
Department’s  CRU.  On  January  4,  2008, 
we  issued  the  CVD  questionnaire  to 
Shenzhen  Yuanming  and  GG.  We  did 
not  receive  a  response  from  Shenzhen 
Yuanming.  For  a  detailed  discussion  on 
Shenzhen  Yuanming,  please  see  the 
“Use  of  Facts  Otherwise  Available” 
section  below. 

On  January  24,  2008,  Appleton 
Papers,  Inc.  (the  “petitioner”)  requested 
that  the  Department  extend  the  deadline 
for  the  submission  of  new  subsidy 
allegations  beyond  January  27,  2008,  the 
deadline  established  by  the 
Department’s  regulations.  See  19  CFR 
351.301(d)(4)(i)(A).  The  Department 
granted  an  extension  of  the  deadline  to 
February  14,  2008. 

We  received  new  subsidy  allegations 
from  the  petitioner  on  February  8,  2008, 
and  February  14,  2008.  On  March  7, 
2008,  the  Department  determined  to 
investigate  aspects  of  the  newly  alleged 
subsidies  relating  to  the  provision  of 
land,  electricity,  and  chemicals  at  less 
than  adequate  remuneration,  Special 
Fund  for  Technology  Innovation 
Projects  in  Guangdong  Province, 
Zhanjiang  Municipality  Grants  to 
Famous  Brand/Famous  Trademark 
Enterprises,  Government  Interest 
Discounts,  “Enterprise  Innovation 
Funds”  Grants,  Grants  from  the 
Zhanjiang  Economic  and  Technology 
Development  Zone  for  High  and  New 
Technology  Enterprises,  Funding  for 
Construction  of  Enterprise  Technology 
R&D  Centers  from  the  Guangdong 
Government,  Grants  under  the  Three 
Science  and  Technology  Expenditure 
Fund,  and  Prohibited  Export  Subsidies 
for  Enterprises  Registered  in  Shenzhen 
Municipality  programs.  See 
Memorandum  to  Susan  Kuhbach, 
Director,  AD/CVD  Operations,  Office  1, 
“New  Subsidy  Allegations”  (March  7, 
2008).  Questions  regarding  these  newly 
alleged  subsidies  will  be  sent  to  the 


GOC  and  the  respondent  companies 
after  the  preliminary  results  are  issued. 

We  received  responses  to  our  CVD 
questionnaires  from  the  responding 
companies  and  the  GOC  on  January  17, 
2008,  January  31,  2008,  and  February 
19,  2008.  The  petitioner  filed  comments 
on  these  responses  as  follows  for 
Hanhong  on  January  24,  2008,  and  for 
the  GOC  on  February  8,  2008. 

We  issued  supplemental 
questionnaires  to:  Hanhong  on  January 
30,  2008;  the  GOC  on  February  14,  2008; 
and  GG  on  February  27,  2008.  We 
received  responses  to  these 
supplemental  questionnaires  from 
Hanhong  on  February  6,  2008;  the  GOC 
on  February  21,  2008;  and  GG  on 
February  29,  2008.  The  petitioner  filed 
comments  on  Hanhong’s  supplemental 
response  on  February  14,  2008. 

On  February  27,  2008,  the  petitioner 
submitted  comments  for  consideration 
in  the  preliminary  determination.  On 
February  28,  2008,  the  petitioner 
submitted  comments  on  the  appropriate 
attribution  methodology  for  subsidies 
received  by  cross-owned  input 
suppliers. 

On  March  3,  2008,  petitioner 
requested  that  the  final  determination  of 
this  countervailing  duty  investigation  be 
aligned  with  the  final  determination  in 
the  companion  antidumping  duty 
investigation  in  accordance  with  section 
705(a)(1)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  We  address  this 
request  below. 

Scope  of  the  Investigation 

The  merchandise  subject  to  this 
investigation  includes  certain 
lightweight  thermal  paper,  which  is 
thermal  paper  with  a  basis  weight  of  70 
grams  per  square  meter  (“g/m2”)  (with 
a  tolerance  of  ±  4.0  g/m2)  or  less; 
irrespective  of  dimensions;1  with  or 
without  a  base  coat2  on  one  or  both 
sides;  with  thermal  active  coating(s)3  on 
one  or  both  sides  that  is  a  mixture  of  the 
dye  and  the  developer  that  react  and 
form  an  image  when  heat  is  applied; 
with  or  without  a  top  coat;4  and  without 


1 LWTP  is  typically  produced  in  jumbo  rolls  that 
are  slit  to  the  specifications  of  the  converting 
equipment  and  then  converted  into  finished  slit 
rolls.  Both  jumbo  rolls  and  converted  rolls  (as  well 
as  LWTP  in  any  other  forms,  presentations,  or 
dimensions)  are  covered  by  the  scope  of  these 
investigations. 

2  A  base  coat,  when  applied,  is  typically  made  of 
clay  and/or  latex  and  like  materials  and  is  intended 
to  cover  the  rough  surface  of  the  paper  substrate 
and  to  provide  insulating  value. 

3  A  thermal  active  coating  is  typically  made  of 
sensitizer,  dye,  and  co-reactant. 

4  A  top  coat,  when  applied,  is  typically  made  of 
polyvinyl  acetone,  polyvinyl  alcohol,  and/or  like  . 
materials  and  is  intended  to  provide  environmental 
protection,  an  improved  surface  for  press  printing, 
and/or  wear  protection  for  the  thermal  print  head. 


an  adhesive  backing.  Certain  lightweight 
thermal  paper  is  typically  (but  not 
exclusively)  used  in  point-of-sale 
applications  such  as  ATM  receipts, 
credit  card  receipts,  gas  pump  receipts, 
and  retail  store  receipts.  The 
merchandise  subject  to  these 
investigations  may  be  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (“HTSUS”)  under 
subheadings  4811.90.8040  and 
481 1.90. 9090. 5  Although  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Scope  Comments 

In  accordance  with  the  preamble  to 
the  Department’s  regulations,  we  set 
aside  a  period  of  time  in  our  Initiation 
Notice  for  parties  to  raise  issues 
regarding  product  coverage,  and 
encouraged  all  parties  to  submit 
comments  within  20  calendar  days  of 
publication  of  that  notice.  See 
Antidumping  Duties;  Countervailing 
Duties,  62  FR  27296,  27323,  (May  19, 
1997)  and  Initiation  Notice,  72  FR  at 
62210. 

On  November  20,  2007,  the  petitioner 
submitted  timely  comments  concerning 
the  scope  of  the  LWTP  antidumping  and 
countervailing  duty  investigations.  On 
December  18,  2007,  the  Department 
issued  a  scope  modification  proposal  to 
interested  parties.6  The  Department 
received  no  responses  from  interested 
parties  to  the  scope  modification 
proposal.  The  Department  is  currently 
evaluating  the  comments  submitted  by 
the  petitioner  and  will  issue  its  decision 
regarding  the  scope  of  the  investigation 
prior  to  the  preliminary  determinations 
in  the  companion  anti-dumping 
investigations  due  on  May  6,  2008. 

Alignment  of  Final  Countervailing  Duty 
Determination  with  Final  Antidumping 
Duty  Determination 

On  November  2,  2007,  the  Department 
initiated  the  countervailing  duty  and 


5HTSUS  subheading  4811.90.8000  was  a 
classification  used  for  LWTP  until  January  1,  2007. 
Effective  that  date,  subheading  4811.90.8000  was 
replaced  with  4811.90.8020  (for  gift  wrap,  a  non¬ 
subject  product)  and  4811.90.8040  (for  "other,” 
including  LWTP).  HTSUS  subheading  4811.90.9000 
was  a  classification  for  LWTP  until  July  1,  2005. 
Effective  that  date,  subheading  4811.90.9000  was 
replaced  with  4811.90.9010  (for  tissue  paper,  a  non¬ 
subject  product)  and  4811.90.9090  (for  “other,” 
including  LWTP).  Petitioner  indicated  that,  from 
time  to  time.  LWTP  also  may  have  been  entered 
under  HTSUS  subheading  3703.90,  HTSUS  heading 
4805,  and  perhaps  other  subheadings  of  the  HTSUS. 

6  See  Letter  from  the  Department  of  Commerce, 
“Scope  Modification  Proposal”  to  Interested  Parties 
(December  18,  2007).  This  letter  is  on  the  public 
record  of  each  of  the  LWTP  antidumping  and 
countervailing  duty  investigations  in  the 
Department’s  CRU. 
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antidumping  duty  investigations  on 
LWTP  from  the  PRC.  See  Initiation 
Notice  and  Notice  of  Initiation  of 
Antidumping  Duty  Investigations: 
Lightweight  Thermal  Paper  from 
Germany,  the  Republic  of  Korea,  and 
the  People’s  Republic  of  China,  72  FR 
62430  (November  5,  2007).  The 
countervailing  duty  investigation  and 
the  antidumping  duty  investigation 
have  the  same  scope  with  regard  to  the 
merchandise  covered. 

On  March  3,  2008,  petitioner 
submitted  a  letter,  in  accordance  with 
section  705(a)(1)  of  the  Act,  requesting 
alignment  of  the  final  countervailing 
duty  determination  with  the  final 
determination  in  the  companion 
antidumping  duty  investigation  of 
LWTP  from  the  PRC.  Therefore,  in 
accordance  with  section  705(a)(1)  of  the 
Act,  and  19  CFR  351.210(b)(4),  we  are 
aligning  the  final  countervailing  duty 
determination  with  the  final 
determination  in  the  companion 
antidumping  duty  investigation  of 
LWTP  from  the  PRC.  Consequently,  the 
final  countervailing  duty  determination 
will  be  issued  on  the  same  date  as  the 
final  antidumping  duty  determination, 
which  is  currently  scheduled  to  be 
issued  on  or  about  July  21,  2008. 

Period  of  Investigation 

The  period  for  which  we  are 
measuring  subsidies,  or  the  POI,  is 
calendar  year  2006. 

Application  of  the  Countervailing  Duty 
Law  to  Imports  from  the  PRC 

In  CFS,7  the  Department  found  that, 
"...  given  the  substantial  differences 
between  the  Soviet-style  economies  and 
the  PRC’s  economy  in  recent  years,  the 
Department’s  previous  decision  not  to 
apply  the  CVD  law  to  these  Soviet-style 
economies  does  not  act  as  a  bar  to 
proceeding  with  a  CVD  investigation 
involving  products  from  China.”  See 
CFS,  and  accompanying  Issues  and 
Decision  Memorandum  at  Comment  6; 
see  also  Memorandum  to  David  M. 
Spooner,  “Countervailing  Duty 
Investigation  of  Coated  Free  Sheet  Paper 
from  the  People’s  Republic  of  China  - 
Whether  the  Analytical  Elements  of  the 
Georgetown  Steel  Opinion  are 
Applicable  to  China’s  Present-Day 
Economy,”  (March  29,  2007)  at  2 
(“Georgetown  Steel  Memo”). 

More  recently,  the  Department 
preliminarily  determined  that  it  is 
appropriate  and  administratively 
desirable  to  identify  a  uniform  date  from 
which  the  Department  will  identify  and 


7  See  Coated  Free  Sheet  Paper  from  the  People's 
Republic  of  China:  Final  Determination  of 
Countervailing  Duty  Investigation,  72  FR  60645, 
60646  (October  25,  2007)  (“CFS”). 


measure  subsidies  in  the  PRC  for 
purposes  of  the  CVD  law.  See  Circular 
Welded  Carbon  Quality  Steel  Pipe  from 
the  People’s  Republic  of  China: 
Preliminary  Affirmative  Countervailing 
Duty  Determination;  Preliminary 
Affirmative  Determination  of  Critical 
Circumstances;  and  Alignment  of  Final 
Countervailing  Duty  Determination  with 
Final  Antidumping  Duty  Determination, 
72  FR  63875  (November  13,  2007) 

(“ CWPfrom  the  PRC’).  In  CWP  from  the 
PRC,  we  preliminarily  determined  that 
date  to  be  December  11,  2001,  the  date 
on  which  the  PRC  became  a  member  of 
the  WTO.  Therefore,  for  the  reasons 
outlined  in  CWP  from  the  PRC,  we  have 
limited  our  analysis  to  subsidies 
bestowed  after  December  11,  2001,  for 
this  preliminary  determination. 

Use  of  Facts  Otherwise  Available 

Sections  776(a)(1)  and  (2)  of  the  Act 
provide  that  the  Department  shall  apply 
“facts  otherwise  available”  if,  inter  alia, 
necessary  information  is  not  on  the 
record  or  an  interested  party  or  any 
other  person:  (A)  withholds  information 
that  has  been  requested;  (B)  fails  to 
provide  information  within  the 
deadlines  established,  or  in  the  form 
and  manner  requested  by  the 
Department,  subject  to  subsections  (c)(1) 
and  (e)  of  section  782  of  the  Act;  (C) 
significantly  impedes  a  proceeding;  or 
(D)  provides  information  that  cannot  be 
verified  as  provided  by  section  782(i)  of 
the  Act. 

Where  the  Department  determines 
that  a  response  to  a  request  for 
information  does  not  comply  with  the 
request,  section  782(d)  of  the  Act 
provides  that  the  Department  will  st> 
inform  the  party  submitting  the 
response  and  will,  to  the  extent 
practicable,  provide  that  party  the 
opportunity  to  remedy  or  explain  the 
deficiency.  If  the  party  fails  to  remedy 
the  deficiency  within  the  applicable 
time  limits  and  subject  to  section  782(e) 
of  the  Act,  the  Department  may 
disregard  all  or  part  of  the  original  and 
subsequent  responses,  as  appropriate. 
Section  782(e)  of  the  Act  provides  that 
the  Department  “shall  not  decline  to 
consider  information  that  is  submitted 
by  an  interested  party  and  is  necessary 
to  the  determination  but  does  not  meet 
all  applicable  requirements  established 
by  the  administering  authority”  if  the 
information  is  timely,  can  be  verified,  is 
not  so  incomplete  that  it  cannot  be  used, 
and  if  the  interested  party  acted  to  the 
best  of  its  ability  in  providing  the 
information.  Where  all  of  these 
conditions  are  met,  the  statute  requires 
the  Department  to  use  the  information  if 
it  can  do  so  without  undue  difficulties. 


In  this  case,  MDCN  and  Shenzhen 
Yuanming  did  not  provide  information 
we  requested  that  is  necessary  to 
determine  a  countervailing  duty  rate  for 
this  preliminary  determination. 
Specifically,  MDCN  did  not  respond  to 
the  Department’s  December  14,  2007, 
request  for  shipment  data,  and 
Shenzhen  Yuanming  did  not  respond  to 
the  Department’s  January  4,  2008,  CVD 
questionnaire.  Thus,  in  reaching  our 
preliminary  determination,  pursuant  to 
section  776(a)(2)(A),  and  (C)  of  the  Act, 
we  have  based  the  countervailing  duty 
rate  on  facts  otherwise  available  for 
MDCN  and  Shenzhen  Yuanming. 

Use  of  Adverse  Inferences 

Section  776(b)  of  the  Act  further 
provides  that  the  Department  may  use 
an  adverse  inference  in  applying  the 
facts  otherwise  available  when  a  party 
has  failed  to  cooperate  by  not  acting  to 
the  best  of  its  ability  to  comply  with  a 
request  for  information.  Section  776(b) 
of  the  Act  also  authorizes  the 
Department  to  use  as  adverse  facts 
available  (“AFA”)  information  derived 
from  the  petition,  the  final 
determination,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record. 

Section  776(c)  of  the  Act  provides 
that,  when  the  Department  relies  on 
secondary  information  rather  than  on 
information  obtained  in  the  course  of  an 
investigation  or  review,  it  shall,  to  the 
extent  practicable,  corroborate  that 
information  from  independent  sources 
that  are  reasonably  at  its  disposal. 
Secondary  information  is  defined  as 
“(ijnformation  derived  from  the 
petition  that  gave  rise  to  the 
investigation  or  review,  the  final 
determination  concerning  the  subject 
merchandise,  or  any  previous  review 
under  section  751  concerning  the 
subject  merchandise.”  See  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  Uruguay  Round 
Agreements  Act,  H.  Doc.  No.  316,  103d 
Cong.,  2d  Session  (1994)  at  870. 
Corroborate  means  that  the  Department 
will  satisfy  itself  that  the  secondary 
information  to  be  used  has  probative 
value.  See  SAA  at  870.  To  corroborate 
secondary  information,  the  Department 
will,  to  the  extent  practicable,  examine 
the  reliability  and  relevance  of  the 
information  to  be  used.  The  SAA 
emphasizes,  however,  that  the 
Department  need  not  prove  that  the 
selected  facts  available  are  the  best 
alternative  information.  See  SAA  at  869. 

In  selecting  from  among  the  facts 
available,  the  Department  has 
determined  that  an  adverse  inference  is 
warranted,  pursuant  to  section  776(b)  of 
the  Act  because,  by  failing  to  submit 
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responses  to  the  Department’s  requests 
for  information,  MDCN  and  Shenzhen 
Yuanming  did  not  cooperate  to  the  best 
of  their  ability  in  this  investigation. 
Therefore,  our  preliminary 
determinations  for  these  companies  are 
based  on  AFA. 

Selection  of  the  Adverse  Facts 
Available  Rate 

In  deciding  which  facts  to  use  as 
AFA,  section  776(b)  of  the  Act  and  19 
CFR  351.308(c)(1)  authorize  the 
Department  to  rely  on  information 
derived  from  (1)  the  petition,  (2)  a  final 
determination  in  the  investigation,  (3) 
any  previous  review  or  determination, 
or  (4)  any  information  placed  on  the 
record.  It  is  the  Department’s  practice  to 
select,  as  AFA,  the  highest  calculated 
final  net  subsidy  rate  for  the  same  type 
of  program  at  issue.  Where  such 
information  is  not  available,  it  is  the 
Department’s  practice  to  apply  the 
highest  subsidy  rate  for  any  program 
otherwise  listed.  See  CFS  and 
accompanying  Issues  and  Decision 
Memorandum  at  Comment  24. 

The  Department’s  practice  when 
selecting  an  adverse  rate  from  among 
the  possible  sources  of  information  is  to 
ensure  that  the  rate  is  sufficiently 
adverse  “as  to  effectuate  the  purpose  of 
the  facts  available  role  to  induce 
respondents  to  provide  the  Department 
with  complete  and  accurate  information 
in  a  timely  manner.”  See  Notice  of  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Static  Random  Access  Memory 
Semiconductors  From  Taiwan;  63  FR 
8909,  8932  (February  23,  1998).  The 
Department’s  practice  also  ensures  “that 
the  party  does  not  obtain  a  more 
favorable  result  by  failing  to  cooperate 
than  if  it  had  cooperated  fully.”  See 
SAA  at  870.  In  choosing  the  appropriate 
balance  between  providing  a  respondent 
with  an  incentive  to  respond  accurately 
and  imposing  a  rate  that  is  reasonably 
related  to  the  respondent’s  prior 
commercial  activity,  selecting  the 
highest  prior  rate  “reflects  a  common 
sense  inference  that  the  highest  prior 
margin  is  the  most  probative  evidence  of 
current  margins,  because,  if  it  were  not 
so,  the  importer,  knowing  of  the  rule, 
would  have  produced  current 
information  showing  the  margin  to  be 
less.”  See  Rhone  Poulenc,  Inc.  v.  United 
States,  899  F.  2d  1185,  1190  (Fed.  Cir. 
1990). 

Because  MDCN  and  Shenzhen 
Yuanming  failed  to  act  to  the  best  of 
their  ability,  as  discussed  above,  for 
each  program  examined,  we  made  the 
adverse  inference  that  both  companies 
benefitted  from  the  program  unless  the 
record  evidence  made  it  clear  that 
neither  could  have  benefitted  from  that 


program  because,  for  example,  we  have 
preliminarily  found  the  program  to  be 
not  countervailable.  See,  e.g.,  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
From  Korea;  Final  Affirmative  CVD 
Determination,  67  FR  62102  (October  3, 
2002)  and  accompanying  Issues  and 
Decision  Memorandum  at 
“Methodology  and  Background 
Information.”  To  calculate  the  program 
rates,  we  have  generally  relied  upon  the 
highest  program  rate  calculated  for  any 
responding  company  in  this 
investigation  as  adverse  facts  available. 
See  Certain  In-shell  Roasted  Pistachios 
from  the  Islamic  Republic  of  Iran:  Final 
Results  of  Countervailing  Duty 
Administrative  Review,  71  FR  66165 
(November  13,  2006)  and  accompanying 
Issues  and  Decision  Memorandum  at 
“Analysis  of  Programs.” 

As  discussed  in  further  detail  below, 
for  the  policy  lending  program,  we  have 
used  the  applied  rate  of  4.16  percent  ad 
valorem.  For  value  added  tax  (“VAT”) 
programs,  we  have  used  GG’s  rate  for 
the  VAT  and  tariff  exemptions  on 
imported  equipment  program  of  0.57 
percent  ad  valorem.  For  grant  programs, 
we  have  used  GG’s  rate  of  0.08  percent 
ad  valorem.  For  income  tax  deduction 
or  credit  programs,  we  are  applying  the 
highest  subsidy  rate  for  any  program 
otherwise  listed,  which  in  this  instance 
is  4.16  percent  ad  valorem. 

Finally,  to  calculate  the  program  rate 
for  the  eight  alleged  income  tax 
programs  pertaining  to  either  the 
reduction  of  the  income  tax  or  the 
payment  of  no  tax,  we  have  applied  an 
adverse  inference  that  MDCN  and 
Shenzhen  Yuanming  paid  no  income 
tax  during  the  POI  [i.e.,  calendar  year 
2006).  The  standard  income  tax  rate  for 
corporations  in  China  is  30  percent, 
plus  a  3  percent  provincial  income  tax 
rate.  Therefore,  the  highest  possible 
benefit  for  these  eight  income  tax 
programs  is  33  percent.  We  are  applying 
the  33  percent  AFA  rate  on  a  combined 
basis  (i'.e.,  the  eight  programs  combined 
provided  a  33  percent  benefit).  This  33 
percent  AFA  rate  does  not  apply  to  tax 
credit  and  refund  programs. 

On  this  basis,  the  AFA 
countervailable  subsidy  rate  determined 
for  MDCN  and  Shenzhen  Yuanming  is 
59.50  percent  ad  valorem.  See 
Memorandum  to  the  File  regarding 
“Adverse  Facts  Available  Rate  for 
Shenzhen  Yuanming  Industrial 
Development  Co.,  Ltd.  and  MDCN 
Technology  Co.,  Ltd.”  (March  7,  2008). 
A  copy  of  this  memorandum  is  on  file 
in  the  CRU.  We  do  not  need  to 
corroborate  the  calculated  subsidy  rates 
we  are  using  as  AFA  because  they  are 
not  considered  secondary  information 
as  they  are  based  on  information 


obtained  in  the  course  of  this 
investigation.  See  section  776(c)  of  the 
Act;  see  also  the  SAA  at  870. 

Subsidies  Valuation  Information 

Allocation  Period 

The  average  useful  life  (“AUL”) 
period  in  this  proceeding  as  described 
in  19  CFR  351.524(d)(2)  is  13  years 
according  to  the  U.S.  Internal  Revenue 
Service’s  1977  Class  Life  Asset 
Depreciation  Range  System  for  assets 
used  to  manufacture  the  subject 
merchandise.  No  party  in  this 
proceeding  has  disputed  this  allocation 
period. 

Attribution  of  Subsidies 

The  Department’s  regulations  at  19 
CFR  351.525(b)(6)(i)  state  that  the 
Department  will  normally  attribute  a 
subsidy  to  the  products  produced  by  the 
corporation  that  received  the  subsidy. 
However,  19  CFR  351.525(b)(6)(ii) 
directs  that  the  Department  will 
attribute  subsidies  received  by  certain 
other  companies  to  the  combined  sales 
of  those  companies  if  (1)  cross- 
ownership  exists  between  the 
companies,  and  (2)  the  cross-owned 
companies  produce  the  subject 
merchandise,  are  a  holding  or  parent 
company  of  the  subject  company, 
produce  an  input  that  is  primarily 
dedicated  to  the  production  of  the 
downstream  product,  or  transfer  a 
subsidy  to  a  cross-owned  company.  The 
Court  of  International  Trade  (“CIT”)  has 
upheld  the  Department’s  authority  to 
attribute  subsidies  based  on  whether  a 
company  could  use  or  direct  the  subsidy 
benefits  of  another  company  in 
essentially  the  same  way  it  could  use  its 
own  subsidy  benefits.  See  Fabrique  de 
Fer  de  Charleroi  v.  United  States,  166  F. 
Supp.  2d.  593,  604  (CIT  2001). 

According  to  19  CFR 
351.525(b)(6)(vi),  cross-ownership 
exists  between  two  or  more  corporations 
where  one  corporation  can  use  or  direct 
the  individual  assets  of  the  other 
corporation(s)  in  essentially  the  same 
ways  it  can  use  its  own  assets.  This 
regulation  states  that  this  standard  will 
normally  be  met  where  there  is  a 
majority  voting  interest  between  two 
corporations  or  through  common 
ownership  of  two  (or  more) 
corporations. 

Hanhong:  Hanhong  responded  to  the 
Department’s  questionnaire  on  behalf  of 
itself  and  two  affiliates.  The  affiliates 
provide  Hanhong  with  raw  material 
(jumbo  rolls  of  LWTP)  for  processing 
under  a  tolling  arrangement,  while 
maintaining  title  to  the  merchandise 
throughout  the  production  process. 
These  companies  are  located  outside  of 
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the  PRC  and  are  not  included  in  our 
analysis. 

In  its  questionnaire  responses, 
Hanhong  acknowledged  that  it  has 
several  affiliated  companies  inside  the 
PRC.  However,  Hanhong  reported  that 
these  affiliates  do  not  produce  the 
subject  merchandise  and  do  not  provide 
inputs  to  Hanhong.  Therefore,  because 
these  companies  do  not  produce  subject 
merchandise  or  otherwise  fall  within 
the  situations  described  in  19  CFR 
351.525(b)(6)(iii)-(v),  we  do  not  reach 
the  issue  of  whether  these  companies 
and  Hanhong  are  cross-owned  within 
the  meaning  of  19  CFR 
351.525(b)(6)(iii)-(vi),  and  we  are  not 
attributing  any  subsidies  received  by 
these  companies  to  Hanhong. 
Consequently,  we  are  limiting  our 
investigation  to  subsidies  received  by 
Hanhong. 

GG:  GG  responded  to  the 
Department’s  questionnaire  on  behalf  of 
itself  and  its  affiliate  Zhanjiang 
Guanlong  Paper  Industrial  Co.,  Ltd. 
(“Guanlong”).  GG  reported  that 
Guanlong  does  not  produce  subject 
merchandise,  but  it  supplies  GG  with 
base  paper  inputs  for  the  subject 
merchandise.  Based  on  information 
currently  on  the  record  supplied  by  GG, 
we  preliminarily  determine  that  cross- 
ownership  exists  within  the  meaning  of 
19  CFR  351.525(b)(6)(vi)  and  that 
Guanlong  supplies  an  input  to  GG  that 
is  primarily  dedicated  to  the  production 
of  the  downstream  product  within  the 
meaning  of  19  CFR  351.525{b)(6)iv). 
Therefore,  pursuant  to  19  CFR 
351.525(b)(6)(iv),  we  are  attributing  the 
subsidies  received  by  Guanlong  to  the 
combined  sales  of  GG  and  Guanlong, 
excluding  the  sales  between  the  two 
companies. 

In  its  questionnaire  responses,  GG 
also  acknowledged  that  it  has  several 
other  affiliated  companies  in  addition  to 
Guanlong.  However,  GG  reported  that 
these  affiliates  do  not  produce  the 
subject  merchandise  and  do  not  provide 
inputs  to  GG.  Therefore,  because  these 
companies  do  not  produce  subject 
merchandise  or  otherwise  fall  within 
the  situations  described  in  19  CFR 
351.525(b)(6)(iii)-(v),  we  do  not  reach 
the  issue  of  whether  these  companies 
and  GG  are  cross-owned  within  the 
meaning  of  19  CFR  351.525(b)(6)(iii)- 
(vi),  and  we  are  not  attributing  any 
subsidies  received  by  these  companies 
to  GG.  Consequently,  we  are  limiting 
our  investigation  to  subsidies  received 
by  GG  and  Guanlong. 

Denominator 

When  selecting  an  appropriate 
denominator  for  use  in  calculating  the 
ad  valorem  subsidy  rate,  the  Department 


considers  the  basis  for  respondents’ 
receipt  of  benefits  under  each  program 
at  issue.  See  19CFR  351.525(b).  As 
discussed  in  the  “Attribution  of 
Subsidies”  section  above,  GG  is  cross- 
owned  with  Guanlong,  a  supplier  of 
base  paper,  an  input  primarily 
dedicated  to  production  of  the 
downstream  product.  Guanlong  did  not 
export  subject  merchandise  to  the 
United  States,  but  reported  receiving 
certain  benefits  that  were  tied  to  export 
performance.  For  reasons  discussed  in 
the  Calculation  Memorandum  for 
Guangdong  Guanhao  High-Tech  Co., 

Ltd.  (March  7,  2008)  (“GG  Calculation 
Memorandum”),  we  preliminarily 
determine  these  benefits  do  not  provide 
a  countervailable  subsidy  to  the  subject 
merchandise.  Accordingly,  for  all 
benefits  received  by  Guanlong  that  we 
find  to  be  countervailable  subsidies,  we 
are  using  total  sales  of  all  products  by 
GG  and  Guanlong  (less  any  internal 
sales  between  GG  and  Guanlong)  as  the 
denominator  in  our  calculations.  See  19 
CFR  351.525(b)(6)(iv). 

Benchmarks  and  Discount  Rates 

Benchmarks  for  Short-Term  RMB 
Denominated  Loans 
The  Department  is  investigating  loans 
received  by  respondents  from  policy 
banks  and  state-owned  commercial 
banks  (“SOCBs”),  which  are  alleged  to 
have  been  granted  on  a  preferential, 
non-commercial  basis.  Section 
771(5)(E)(ii)  of  the  Act  explains  that  the 
benefit  for  loans  is  the  “difference 
between  the  amount  the  recipient  of  the 
loan  pays  on  the  loan  and  the  amount 
the  recipient  would  pay  on  a 
comparable  commercial  loan  that  the 
recipient  could  actually  obtain  on  the 
market.”  Normally,  the  Department  uses 
comparable  commercial  loans  reported 
by  the  company  for  benchmarking 
purposes.  See  19  CFR  351.505(a)(2)(i). 
However,  the  Department  does  not  treat 
loans  from  government  banks  as 
commercial  if  they  were  provided 
pursuant  to  a  government  program.  See 
19  CFR  351.505(a)(2)(ii).  Because  the 
loans  provided  to  the  respondents  by 
SOCBs  were  made  under  the 
Government  Policy  Lending  program,  as 
explained  below,  these  loans  are  the 
very  loans  for  which  we  require  a 
suitable  benchmark.  Additionally,  if 
respondents  received  any  loans  from 
private  Chinese  or  foreign-owned 
banks,  these  would  be  unsuitable  for  use 
as  benchmarks  because,  as  explained  in 
detail  in  CFS,  the  GOC’s  intervention  in 
the  banking  sector  creates  significant 
distortions,  restricting  and  influencing 
even  foreign  banks  within  the  PRC.  See 
CFS,  at  Comments  8  and  10. 


If  the  firm  did  not  have  any 
comparable  commercial  loans  during 
the  period,  the  Department’s  regulations 
provide  that  we  “may  use  a  national 
interest  rate  for  comparable  commercial 
loans.”  See  19  CFR  351.505(a)(3)(ii). 
However,  the  Chinese  national  interest 
rates  are  not  reliable  as  benchmarks  for 
these  loans  because  of  the  pervasiveness 
of  the  GOC’s  intervention  in  the  banking 
sector.  Loans  provided  by  Chinese 
banks  reflect  significant  government 
intervention  and  do  not  reflect  the  rates 
that  would  be  found  in  a  functioning 
market.  See  CFS  at  Comment  10. 

The  statute  directs  that  the  benefit  is 
normally  measured  by  comparison  to  a 
“loan  that  the  recipient  could  actually 
obtain  on  the  market.”  See  section 
771(5)(E)(ii)  of  the  Act.  Thus,  the 
benchmark  should  be  a  market-based 
rate;  however,  there  is  not  a  functioning 
market  for  loans  within  the  PRC. 
Therefore,  because  of  the  special 
difficulties  inherent  in  using  a  Chinese 
benchmark  for  loans,  the  Department  is 
selecting  a  market-based  benchmark 
interest  rate  based  on  the  inflation- 
adjusted  interest  rates  of  countries  with 
similar  per  capita  gross  income  (GNI)  to 
the  PRC,  using  the  same  regression- 
based  methodology  that  we  employed  in 
CFS.  See  CFS,  at  Comment  10. 

The  use  of  an  external  benchmark  is 
consistent  with  the  Department’s 
practice.  For  example,  in  Softwood 
Lumber,  the  Department  used  U.S. 
timber  prices  to  measure  the  benefit  for 
government-provided  timber  in  Canada. 
See  Final  Results  of  the  Countervailing 
Duty  Investigation  of  Certain  Softwood 
Lumber  Products  from  Canada,  67  FR 
15545  (April  2,  2002),  and 
accompanying  Issues  and  Decision 
Memorandum,  at  Comment  34 
(“ Softwood  Lumber*’).  In  the  current 
proceeding,  the  Department 
preliminarily  finds  that  the  GOC’s 
predominant  role  in  the  banking  sector 
results  in  significant  distortions  that 
render  the  lending  rates  in  the  PRC 
unsuitable  as  market  benchmarks. 
Therefore,  as  in  Softwood  Lumber, 
where  domestic  prices  are  not  reliable, 
we  have  resorted  to  prices  (i.e., 
benchmarks)  outside  the  PRC. 
Discussion :  In  our  analysis  of  the  PRC 
as  a  non-market  economy  in  the 
antidumping  duty  investigation  of 
Certain  Lined  Paper  Products  from  the 
PRC,  the  Department  found  that  the 
PRC’s  banking  sector  does  not  operate 
on  a  commercial  basis  and  is  subject  to 
significant  distortions,  primarily  arising 
out  of  the  continued  dominant  role  of 
the  government  in  the  sector.  See  “the 
People’s  Republic  of  China  (“PRC”) 
Status  as  a  Non-Market  Economy,”  May 
15,  2006  (May  15  Memorandum);  and 


Federal  Register/ Vol.  73,  No.  51 /Friday,  March  14,  2008/Notices 


13855 


“China’s  Status  as  a  Non-Market 
Economy,”  August  30,  2006  (August  30 
Memorandum),  both  of  which  are 
referenced  in  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value,  and  Affirmative  Critical 
Circumstances,  In  Part:  Certain  Lined 
Paper  Products  From  the  People’s 
Republic  of  China,  71  FR  53079 
(September  8,  2006),  and  as  placed  on 
the  file  of  this  investigation  in  a 
memorandum  from  Scott  Holland  to  the 
File  titled  “Loan  Benchmark 
Information”  (March  5,  2008)  [“Loan 
Benchmark  Memo”)  on  file  in  the 
Department’s  CRU.  See,  also,  CFS,  at 
Comment  10.  In  CFS,  the  Department 
found  that  the  GOC  still  dominates  the 
domestic  Chinese  banking  sector  and 
prevents  banks  from  operating  on  a  fully 
commercial  basis. 

We  continue  to  find  that  these 
distortions  are  present  in  the  PRC 
banking  sector  and,  therefore, 
preliminarily  determine  that  the  interest 
rates  of  the  domestic  Chinese  banking 
sector  do  not  provide  a  suitable  basis  for 
benchmarking  the  loans  provided  to 
respondents  in  this  proceeding. 

Moreover,  while  foreign-owned  banks 
do  operate  in  the  PRC,  they  are  subject 
to  the  same  restrictions  as  the  SOCBs. 
Further,  their  share  of  assets  and 
lending  is  negligible  compared  with  the 
SOCBs.  Therefore,  as  discussed  in 
greater  detail  in  CFS,  because  of  the 
market-distorting  effects  of  the  GOC  in 
the  PRC  banking  sector,  foreign  bank 
lending  does  not  provide  a  suitable 
benchmark.  See  CFS,  at  Comment  10. 

We  now  turn  to  the  issue  of  choosing 
an  external  benchmark.  Selecting  an 
appropriate  external  interest  rate 
benchmark  is  particularly  important  in 
this  case  because,  unlike  prices  for 
certain  commodities  and  traded  goods, 
lending  rates  vary  significantly  across 
the  world.  Nevertheless,  as  discussed  in 
CFS,  there  is  a  broad  inverse 
relationship  between  income  levels  and 
lending  rates.  In  other  words,  countries 
with  lower  per  capita  GNI  tend  to  have 
higher  interest  rates  than  countries  with 
higher  per  capita  GNI,  a  fact 
demonstrated  by  the  lending  rates 
across  countries  reported  in 
International  Financial  Statistics 
(“ IFS ”).  See  http:// 

www.imfstatistics.org,  at  attachment  3  of 
the  Loan  Benchmark  Memo.  The 
Department  has  therefore  preliminarily 
determined  that  it  is  appropriate  to 
compute  a  benchmark  interest  rate 
based  on  the  inflation-adjusted  interest 
rates  of  countries  with  similar  per  capita 
GNIs  to  the  PRC,  using  the  same 
regression-based  methodology  that  we 
employed  in  CFS.  As  explained  in  CFS 
at  Comment  10,  this  pool  of  countries 


captures  the  broad  inverse  relationship 
between  income  and  interest  rates.  We 
determined  which  countries  are  similar 
to  the  PRC  in  terms  of  GNI,  based  on  the 
World  Bank’s  classification  of  countries 
as:  low  income;  lower-middle  income; 
upper-middle  income;  and  high 
income.  The  PRC  falls  in  the  lower- 
middle  income  category,  a  group  that 
includes  55  countries  as  of  July  2007. 
See  http://web.worldbank.org,  search 
engine  term:  “lower  middle  income,”  at 
attachment  4  of  the  Loan  Benchmark 
Memo. 

Many  of  these  countries  reported 
short-term  lending  and  inflation  rates  to 
IFS.  With  the  exceptions  noted  below, 
we  used  this  data  set  to  develop  an 
inflation-adjusted  market  benchmark 
lending  rate  for  short-term  RMB  loans. 
See  Attachment  3  of  the  Loan 
Benchmark  Memo.  We  did  not  include 
those  economies  that  the  Department 
considered  to  be  non-market  economies 
for  AD  purposes  for  any  part  of  2006: 
the  PRC,  Armenia,  Azerbaijan,  Belarus, 
Georgia,  Moldova,  Turkmenistan,  and 
Ukraine.  The  benchmark  necessarily 
also  excludes  any  economy  that  did  not 
report  lending  and  inflation  rates  to  IFS 
for  2005  or  2006.  Finally,  the 
Department  also  excluded  three 
aberrational  countries,  Angola,  with  an 
inflation-adjusted  2005  rate  of  44.72, 
the  Dominican  Republic,  with  an 
inflation-adjusted  2004  interest  rate  of 
negative  18.83  percent;  and  Samoa,  with 
an  inflation-adjusted  2004  rate  of 
negative  5.11  percent.  For  the  reasons 
explained  in  CFS,  this  regression 
provides  the  most  suitable  market- 
based  benchmark  to  measure  the  benefit 
from  the  Government  Policy  Lending 
Program,  because  it  takes  into  account  a 
key  factor  involved  in  interest  rate 
formation,  that  of  the  quality  of  a 
country’s  institutions,  that  is  not 
directly  tied  to  state-imposed 
distortions  in  the  banking  sector 
discussed  above.  See 
www.  worldbank.org/wbi/governance, 
placed  on  the  record  in  this 
Investigation  in  Loan  Benchmark  Memo. 

Consistent  with  the  regression  model 
employed  in  CFS,  the  Department 
calculated  inflation-adjusted 
benchmark  lending  rates  of:  7.42 
percent  for  2006;  8.09  percent  for  2005; 
8.53  percent  for  2004;  and  9.96  percent 
for  2003.  Because  these  are  inflation- 
adjusted  benchmarks,  it  is  also 
necessary  to  adjust  the  interest  paid  by 
respondents  on  these  RMB  loans  for 
inflation.  This  was  done  using  the  PRC 
inflation  figure  as  reported  to  IFS.  See 
Attachment  3  of  the  Loan  Benchmark 
Memo. 


Benchmarks  for  Long-Term  Loans 

The  lending  rates  reported  in  IFS 
represent  short-term  lending,  and  there 
is  not  sufficient  publicly  available  long¬ 
term  interest  rate  data  upon  which  to 
base  a  robust  benchmark  for  long-  term 
loans.  To  address  this  problem  in  CFS, 
the  Department  developed  an 
adjustment  to  the  short-term  rates  to 
convert  them  to  long-term  rates,  using 
a  ratio  of  short-term  and  long-term 
average  one-year  and  five-year  interest 
rates  on  interest  rate  swaps  reported  by 
the  Federal  Reserve  for  2005. 

On  February  27,  2008,  the  petitioner 
filed  comments  regarding  this  aspect  of 
our  long-term  benchmark  calculation. 
Petitioner  argues  that  the  Department 
should  modify  its  methodology  for 
calculating  the  adjustment  by  applying 
the  swap  rates  applicable  to  the  year  in 
which  the  respondent  took  out  the  loan. 

We  agree  in  part  with  the  petitioner’s 
argument.  Just  as  interest  rates  vary 
from  year-to-year,  so  can  the 
relationship  between  short-  and  long¬ 
term  rates.  Our  consideration  of  the 
petitioner’s  proposal  has  led  us  to  make 
additional  changes  for  this  preliminary 
determination. 

First,  rather  than  base  our  calculation 
on  swap  rates,  we  have  preliminary 
determined  that  it  is  more  appropriate 
to  use  bank  rates  as  the  basis  for 
calculating  the  adjustment.  The  interest 
differential  reflected  in  the  swap  rates 
can  be  characterized  as  the  difference 
between  the  expectations  of  the  lender 
and  borrower  on  a  loan  set  for  a 
particular  period.  As  such,  the  swap 
rates  only  look  at  the  expectations  of  the 
market  rather  than  factors  that  might 
influence  the  premium  between  short¬ 
term  versus  long-term  loans.  In 
contrast,  bonds  rates  reflect  the  actions 
of  industrial  borrowers  raising  funds 
under  market  conditions  and  also  take 
into  account  the  risks  involved  with 
defaulting  on  principal  and  interest, 
which  swap  rates  do  not  consider. 
Therefore,  as  bond  rates  appear  to  better 
reflect  market  conditions  and  factors 
associated  with  borrowing,  we  are 
replacing  the  Federal  Reserve  swap  rates 
with  the  Bloomberg  U.S.  corporate  BB- 
rated  bond  rates  to  calculate  the 
adjustment  for  long-term  loans. 

Second,  we  have  also  reconsidered 
calculating  the  adjustment  based  on  the 
rates  of  one-year  and  five-year  rates. 
Long-term  loans  are  taken  out  for 
varying  time  periods,  and  there  is  no 
reason  that  a  single  five-year  premium 
should  apply  to  all  loans.  Therefore,  for 
this  preliminary  determination,  we  have 
calculated  the  adjustment  factor  based 
on  the  length  of  the  long-term  loan 
being  countervailed. 


13856 


Federal  Register / Vol.  73,  No.  51 /Friday,  March  14,  2008 /Notices 


Parties  are  invited  to  comment  on 
these  refinements  in  the  adjustment 
factor  for  long-term  loans  for  our  final 
determination. 

Benchmarks  for  Short-Term  Foreign 
Currency-Denominated  Loans 

For  foreign  currency-denominated 
loans,  the  Department  was  unable  to 
locate  sufficient  data  on  short-term 
lending  rates  for  the  countries  in  the 
basket  of  “lower  middle-income 
countries”  used  for  its  benchmark  for 
RMB  loans.  Therefore,  for  purposes  of 
this  preliminary  determination,  the 
Department  used  as  a  benchmark  the 
one-year  dollar  interest  rates  for  the 
London  Interbank  Offering  Rate 
{“LIBOR”),  plus  the  average  spread 
between  LIBOR  and  the  one-year 
corporate  bond  rates  for  companies  with 
a  BB  rating.  Bloomberg  provides  data  on 
average  corporate  bond  rates  for 
companies  with  a  range  from  A-rated  to 
B-rated.  See  Bloomberg  data,  placed  on 
the  record  of  this  investigation  in  Loan 
Benchmark  Memo.  For  this  preliminary 
determination,  we  have  determined  that 
BB-rated  bonds,  which  are  the  highest 
non-investment-grade  and  near  the 
middle  of  the  overall  range,  are  the  most 
appropriate  basis  for  calculating  the 
spread  over  LIBOR.  Several  of  the 
countries  in  the  basket  report  bond 
rates,  but  not  all  of  these  countries 
report  corporate  bond  rates  and  none 
report  corporate  bond  rates  for  firms  in 
the  industrial  sector.  The  Department, 
therefore,  relied  on  corporate  bond  rates 
for  the  industrial  sector  in  the  United 
States  and  the  eurozone,  because  the 
market  for  dollars  and  euros  is 
international  in  scope.  Based  on  our 
change  in  methodology  for  both  long¬ 
term  RMB  and  foreign  currency  loans, 
we  invite  interested  parties  to  comment 
on  this  change. 

Discount  Rates 

Consistent  with  19  CFR 
351.524(3)(i)(A),  we  have  used  as  our 
discount  rate,  the  long-term  interest  rate 
calculated  according  to  the  methodology 
described  above  for  the  year  in  which 
the  government  agreed  to  provide  the 
benefit. 

Creditworthiness 

The  examination  of  creditworthiness 
is  an  attempt  to  determine  if  the 
company  in  question  could  obtain  long¬ 
term  financing  from  conventional 
commercial  sources.  See  19  CFR 
351.505(a)(4).  According  to  19  CFR 
351.505(a)(4)(i),  the  Department  will 
generally  consider  a  firm  to  be 
uncreditworthy  if,  based  on  information 
available  at  the  time  of  the  government- 
provided  loan,  the  firm  could  not  have 


obtained  long-term  loans  from 
conventional  commercial  sources.  In 
making  this  determination,  according  to 
19  CFR  351.505(a)(4)(i)(A)-(D),  the 
Department  normally  examines  the 
following  four  types  of  information:  (1) 
receipt  by  the  firm  of  comparable 
commercial  long-term  loans;  (2)  present 
and  past  indicators  of  the  firm’s 
financial  health;  (3)  present  and  past 
indicators  of  the  firm’s  ability  to  meet 
its  costs  and  fixed  financial  obligations 
with  its  cash  flow;  and  (4)  evidence  of 
the  firm’s  future  financial  position.  If  a 
firm  has  taken  out  long-term  loans  from 
commercial  sources,  this  will  normally 
be  dispositive  of  the  firm’s 
creditworthiness.  However,  if  the  firm  is 
government-owned,  the  existence  of 
commercial  borrowings  is  not 
dispositive  of  the  firm’s 
creditworthiness.  This  is  because,  in  the 
case  of  a  government-owned  firm,  a 
bank  is  likely  to  assume  that  the 
government  will  repay  the  loan  in  the 
event  of  a  default.  See  Countervailing 
Duties;  Final  Rule,  63  FR  65348,  65367 
(November  28,  1998).  For  government- 
owned  firms,  we  will  make  our 
creditworthiness  determination  by 
examining  this  factor  and  the  other 
factors  listed  in  19  CFR  351.505  (a)(4)(i). 

GG  and  Guanlong:  In  the  petition 
filed  on  September  19,  2007,  the 
petitioner  alleged  that  GG  was 
uncreditworthy  beginning  in  2004 
through  2006.  The  petitioner  also 
alleged  that  Guanlong  was 
uncreditworthy  in  2003  and  2004  in  its 
comments  on  the  preliminary 
determination,  submitted  on  February 
27,  2008. 

Based  upon  our  review  of  the 
allegation  regarding  GG,  we  find  that  the 
information  provided  by  the  petitioner 
does  not  provide  a  reasonable  basis  to 
believe  or  suspect  that  GG  was 
uncreditworthy  during  the  period  2004 
through  2006.  See  Memorandum  from 
the  Team  to  Susan  Kuhbach, 
“Uncreditworthiness  Allegation  for 
Guangdong  Guanhao  High-Tech  Co., 
Ltd.”  dated  March  7,  2008.  Regarding 
Guanlong,  the  Department  received  the 
petitioner’s  allegation  on  February  27, 
2008,  and  thus  continues  to  analyze  the 
allegation  in  order  to  determine  whether 
there  is  a  sufficient  basis  for 
investigating  whether  Guanlong  is 
uncreditworthy.  We  will  issue  the 
results  of  our  analysis  after  this 
preliminary  determination. 

Analysis  of  Programs 

Based  upon  our  analysis  of  the  petition 
and  the  responses  to  our  questionnaires, 
we  determine  the  following: 


Programs  Preliminarily  Determined  to 
Be  Countervailable 

Preferential  Lending 

A.Government  Policy  Lending  Program 

In  CFS,  the  Department  found  that:  (1) 
the  GOC  had  in  place  a  policy  to 
promote  the  paper  industry  through 
initiatives  that  involved  preferential 
financing  and,  hence,  loans  provided  by 
Policy  Banks  and  state-owned 
commercial  banks  (SOCBs)  in  the  PRC 
constituted  a  direct  financial 
contribution  from  the  government  (see 
section  771  (5)(D)(i)  of  the  Act);  (2)  the 
loans  were  de  jure  specific  because  the 
GOC  had  a  policy  “to  encourage  and 
support  the  growth  and  development  of 
the  forestry  and  paper  industry”  (see 
section  751(5A)(D)(i)  of  the  Act);  and  (3) 
the  loans  conferred  a  benefit  equal  to 
the  difference  between  what  the 
recipient  paid  on  the  loans  and  what  the 
recipient  would  have  paid  for  a 
comparable  commercial  loans  (see 
section  771(5)(E)(ii)}.  See  CFS,  72  FR  at 
60645. 

In  its  questionnaire  response  in  the 
instant  investigation,  the  GOC  argues 
that  the  Department  erred  in  CFS  in 
finding  that:  (1)  loans  by  SOCBs  are 
financial  contributions;  (2)  that  Chinese 
loans  could  not  be  used  as  benchmarks; 
and,  (3)  that  the  plans  and  policies  cited 
by  the  Department  serve  as  a  basis  for 
finding  specificity.  Regarding  the  role  of 
SOCBs  and  the  propriety  of  using  a 
Chinese  benchmark,  the  GOC  points  to 
reforms  in  the  Chinese  banking  sector, 
including  reduced  state  ownership  of 
certain  banks  in  2006  ( i.e .,  since  the  CFS 
period  of  investigation).  Regarding  the 
plans  and  policies,  the  GOC  challenges 
the  Department’s  interpretation  of 
documents  considered  in  CFS,  and 
submits  information  about  such  plans 
and  policies  after  2005. 

Based  on  our  review  of  the  GOC’s 
claims  and  new  information,  we 
preliminarily  determine,  as  we  did  in 
CFS,  that  loans  provided  by  Policy 
Banks  and  SOCBs  in  the  PRC  constitute 
a  direct  financial  contribution  from  the 
government  and  that  Chinese  national 
interest  rates  are  not  reliable  as 
benchmarks  because  of  the 
pervasiveness  of  the  GOC’s  intervention 
in  the  banking  sector.  The  information 
submitted  by  the  GOC  shows  a 
decreasing  level  of  state  ownership  in 
two  of  the  “Big  Four”  banks,  but  for 
both,  the  GOC  remains  the  majority  and 
largest  shareholder.  Thus,  the  GOC  has 
not  provided  a  basis  for  the  Department 
to  revisit  those  aspects  of  the  CFS 
determination. 

Regarding  the  plans  and  policies 
relied  upon  by  the  Department  in  CFS, 
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we  have  considered  the  GOC’s  claims 
regarding  their  purpose  and  reach.  We 
have  also  reviewed  the  Guidelines  of  the 
Eleventh  Five-Year  Plan  for  National 
Economic  and  Social  Development 
(2006-2010)  (the  Eleventh  Five-Year 
Plan),  the  State  Council  Circular  on 
Realizing  the  Major  Targets  in  the 
{Eleventh  Five-Year  Plan}  and  the 
Division  of  Tasks  (Eleventh  Five-Year 
Plan  Implementing  Circular).  Because 
these  documents  were  not  in  effect 
during  the  CFS  POI,  they  were  not 
analyzed  in  that  case.  The  GOC  has  also 
submitted  for  this  record  the  2007 
Development  Policy  for  the 
Papermaking  Industry  (2007  Paper 
Plan).  We  have  reviewed  this  document 
and  find  that,  although  it  postdates  our 
POI,  it  contains  relevant  information  to 
our  analysis  in  this  investigation  to  the 
extent  it  illustrates  trends  in  policy 
lending  at  the  national  level. 

The  GOC  has  made  several  claims  in 
this  case  regarding  the  11th  Five-Year 
Plan  and  its  implementing  circular  as 
well  as  our  findings  regarding  10th  Five- 
Year  Plan  and  the  contemporaneous 
plans  and  policies  in  CFS.  Among  the 
key  arguments  made  by  the  GOC  are 
that  none  of  these  plans  set  mandatory 
requirements  for  the  development  of  the 
industry  or  the  financing  of  the 
industry,  at  least  not  in  a  way  that 
pertains  to  the  respondents  in  this  case. 
Rather,  the  planning  documents  focus 
solely  on  encouraging  vertical 
integration  within  the  industry. 

We  did  not  make  a  finding  in  CFS  that 
the  plans  in  effect  during  that 
investigation  were  focused  on  vertical 
integration,  and  we  are  not 
reconsidering  those  earlier  findings  at 
this  time.  However,  the  GOC  also  makes 
the  vertical  integration  argument  with 
respect  to  the  more  recent  planning 
documents  relevant  to  the  POI  in  this 
case.  In  response  to  that  argument,  we 
have  reviewed  the  national  plans  and 
policies  and  note  that  there  appears  to 
be  some  evidence  that  support  at  the 
national  level  for  the  papermaking 
industry  has  become  increasingly 
focused.  Specifically,  beginning  with 
the  Integration  Plan,  references  in  these 
national  level  plans  and  policies,  are 
less  general  and  more  targeted  to 
particular  activities.  A  key  target 
appears  to  be  the  promotion  of  vertical 
integration.  As  explained  in  the 
Integration  Plan,  in  order  for  the  paper 
j  making  industry  to  grow  and  develop, 

China  must  develop  forests  grown  for 
papermaking  and,  as  that  supply 
becomes  available,  the  ability  to  make 

T^he  GOC’s  emphasis  on  vertical 
integration  is  also  reflected  in  Decision 
No.  40  and  the  Guidance  Catalogue 


which  lists  a  single  “encouraged” 
activity  for  the  papermaking  industry: 
“forest-paper  integrated  wood  slurry, 
paper  and  cardboard  production 
consistent  with  the  requirements  of 
economic  scale.”  While  it  is  unclear 
what  significance  this  has,  the  Eleventh 
Five-Year  Plan  and  its  Implementing 
Circular  make  a  distinction  between 
allocated  goals,  i.e.,  “Those  targets  and 
tasks  that  involve  government 
functions  .  .  .  ,”  and  other  “targets 
and  tasks  whose  realization  depends  on 
the  autonomous  actions  of  market 
subjects  .  . .  .”  The  only  allocated  task 
related  to  papermaking  is  the  forestry 
paper  integration  project,  which  the 
NDRC  is  to  coordinate. 

Information  put  on  the  record  by  the 
petitioner  in  its  February  27,  2008, 
submission  further  reflects  the  emphasis 
on  building  an  integrated  production 
system  extending  back  to  include 
forestry  and  pulp  making.  This 
information  shows  that  the  PRC  has 
been  highly  dependent  on  imported 
fiber,  and  that  in  2003,  the  NDRC 
approved  two  large-scale  plantation  and 
pulp  processing  projects  in  Hainan 
(Asia  Pulp  and  Paper)  and  Zhanjiang 
(originally  UPM  Kymmene,  a  Finnish 
company,  but  subsequently  taken  over 
by  Shandong  Chenming  Paper 
Holdings).  The  information  also 
indicates  that  in  2006,  the  NDRC  had 
plans  to  build  5M  hectares  of  forest  base 
within  ten  years  and  to  produce  5.5 
million  tons  more  wood  pulp  a  year. 

Moreover,  references  to  financing  or 
investment  generally  focus  on  vertical 
integration.  This  can  be  seen  in  the 
Integration  Plan,  which  under  “Policies 
and  Measures”  discusses  the  provision 
of  capital  and  loans  with  interest  grants, 
“with  a  view  to  promoting  the  organic 
formation  of  the  industrial  chain  of 
papermaking  industry,  forestry  and 
agriculture  and  eventually  to  enabling 
the  construction  of  the  national  forestry 
and  papermaking  integration  project  to 
embark  on  the  road  of  marketized 
development  in  which  businesses  make 
their  own  decision  to  invest.”  The 
Integration  Plan  also  refers  to 
“Widening  the  financing  channels  for 
the  construction  of  forestry.and 
papermaking  integration.”  In  Article  12 
of  Decision  No.  40,  it  states  that  the 
Guidance  Catalogue  is  “an  important 
basis  for  guiding  investment 
directions,”  and  for  governments  “to 
formulate  and  implement  policies  on 
public  finance,  taxation,  credit  “  and,  as 
noted  above,  the  Guidance  Catalogue 
lists  integration  as  being  encouraged. 
Regarding  “allocated”  tasks  in  the 
Eleventh  Five-Year  Plan,  the  section  of 
the  Implementing  Circular  entitled 
“Priority  Policy  Tasks”  indicates  that 


the  NDRC  is  to  “formulate  and  improve 
the  investment  policies  for  the  priority 
sectors  and  regions  that  are  supported 
by  central  government  investment.” 

However,  based  on  our  review  of 
these  plans  and  policy  documents,  it  is 
also  clear  that  the  GOC  continues  to 
view  the  development  of  the  Chinese 
paper  industry  as  important. 
Papermaking  is  one  of  a  handful  of  light 
industries  named  in  both  the  Tenth  and 
Eleventh  Five-Year  Plans,  and  its 
importance  to  the  national  economy  is 
spelled  out  in  the  Integration  Plan, 
which  states:  “In  our  country,  with  the 
rapid  development  of  national  economy, 
there  has  been  a  fast  growth  in  the 
consumption  of  paper  products  and  an 
increase  in  import,  providing  a  wide 
market  for  the  development  of 
papermaking  industry;  papermaking 
industry  may  be  cultivated  into  an 
important  industry  of  the  national 
economy,  becoming  a  new  growth  pole 
for  our  economy.” 

Also,  we  are  not  persuaded  by  the 
GOC’s  claim  that  the  2001  Papermaking 
Plan  ceased  to  be  in  effect  after  the 
administering  agency  was  dissolved  in 
2003.  We  dismissed  this  claim  in  CFS  at 
comment  8.  Moreover,  in  reviewing  the 
status  of  the  Chinese  papermaking 
industry,  the  2007  Papermaking  Plan 
describes  progress  made  under  the 
Tenth  Five-Year  Plan  by  reference  to 
the  industry’s  position  in  2005,  which 
indicates  that  the  Tenth  Five-Year  Plan 
was  in  place  through  2005. 

Furthermore,  any  emphasis  on 
vertical  integration  projects  in  these 
planning  documents  does  not  mean  that 
the  GOC  is  pursuing  vertical  integration 
to  the  exclusion  of  other  goals  or  targets 
for  the  papermaking  industry.  For 
example,  the  Integration  Plans 
identified  other  problems  faced  by  the 
industry:  scale  (the  average  size  of 
Chinese  pulp  and  paper  producers  was 
considerably  less  than  in  other 
countries);  backward  technology;  water 
consumption  and  environmental 
pollution.  Scale  was  also  a  concern  in 
Decision  No.  40  and  the  Guidance 
Catalogue.  Finally,  among  the  non- 
“allocated”  goals  of  the  Eleventh  Five- 
Year  Plan  is  to  reduce  water  resource 
consumption  and  pollutant  discharge.” 

Turning  to  the  2007  Papermaking 
Plan  as  an  indication  of  the  trend  in 
policy  planning,  we  note  that  it 
continues  to  place  importance  on  the 
development  of  the  paper  industry' 
generally,  similar  to  that  seen  in  the 
planning  documents  that  we  examined 
in  CFS.  The  2007  Papermaking  Plan 
does  not  appear  to  place  a  sole  or 
primary  emphasis  on  vertical 
integration  but,  rather,  appears  to  pick 
up  on  many  of  the  same  broader 
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concerns  and  goals  regarding  the 
development  of  the  industry  as  those 
evident  in  certain  previous  planning 
documents.  Moreover,  while  Article  1  of 
the  2007  Papermaking  Plan  calls  for 
resources  to  be  allocated  by  the  market, 
with  the  government  playing  a 
supplementary  role,  Article  54  calls  on 
domestic  banks  to  “first”  consider 
providing  financing  for  large,  backbone 
pulp  and  papermaking  enterprises.  This 
raises  questions  about  the  extent  to 
which  the  Integration  Plan  or  the  11th 
Five-Year  Plan  and  related 
implementation  documents  represent  a 
definitive,  permanent  shift  away  from 
the  previous  focus. 

According  to  the  GOC,  none  of  the 
respondent  companies  in  this 
investigation  “achieved  the  required 
vertical  integration  with  required 
economic  scale,”  and,  hence,  none  was 
covered  by  the  plans  and  policies 
discussed  above.  Information  from  the 
companies’  responses  confirms  that  they 
are  not  integrated  to  the  extent  that  they 
are  involved  in  forestry  or  pulp  making. 
Nonetheless,  in  light  of  the  ambiguities 
in  the  record  evidence  regarding  the 
plans  and  policies,  we  are  not  making 
any  finding  in  this  preliminary 
determination  as  to  whether  the 
national  government  plans  and  policies 
in  themselves  result  in  policy  lending  to 
the  LWTP  industry.  Before  the  final 
determination  we  intend  to  seek  further 
information  to  address  the  ambiguities. 
Among  other  things,  we  will  seek 
information  on  how  the  national 
government  supports  increasing  the 
scale  of  paper  production,  pollution 
control,  and  other  activities  mentioned 
in  the  plans  and  policies.  We  will  also 
seek  further  information  about  the 
Eleventh  Five-year  and  allocated  targets 
and  tasks  under  that  Plan. 

Although  we  are  making  no 
preliminary  finding  as  to  whether  the 
national  government  plans  and  policies 
by  themselves  have  resulted  in  policy 
lending  to  the  LWTP  industry,  the 
petitioner  has  submitted  certain 
provincial  and  local  plans.8  The 
Guandong  Province  2005  -  2010 
Papermaking  Industry  Development 
Plan  (Guangdong  Paper  Plan)  and  the 
Zhanjiang  City  Eleventh  Five-Year 
Economic  and  Social  Development  Plan 
(Zhanjiang  Eleventh  Five-Year  Plan) 
both  include  the  national  government’s 
plan  and  policies  regarding  vertical 
integration  for  forestry,  pulp  and  paper. 


8  Although  our  questionnaire  asked  the  GOC  to 
include  lower  level  governments  in  its  response, 
these  Plans  were  not  submitted.  In  its  supplemental 
questionnaire  response,  the  GOC  stated  that  it  is 
consulting  with  the  Guangdong  province  and 
Shanghai  governments  about  their  own  plans  for 
the  paper-making  industry. 


The  parallel  nature  of  the  national, 
provincial,  and  local  plans  supports  our 
finding  in  CFS  (cite  at  53)  that  there  is 
a  requirement  at  the  local  level  to 
implement  central  government 
industrial  policies.  In  implementing 
those  policies,  it  is  clear  that  the 
provincial  and  local  plans  go  beyond 
supporting  vertical  integration  in  the 
papermaking  industry.  In  particular,  the 
Guangdong  Paper  Plan  states: 

•  In  1998,  the  Guangdong  People’s 
Government  determined  to  foster 
the  papermaking  industry 
(including  pulping,  paper-making, 
and  paper  products). 

•  Under  “Development  Emphasis.” 
the  Plan  states  “expand  the 
enterprises  with  dominant 
advantage  including,”  Guanlong; 
and  “specialize  hi-tech  industries 
including”  Guanlong. 

•  Both  GG  and  Guanlong  are  named 
as  “backbone  enterprises.” 

•  Calls  for  support  to  “key 
papermaking  enterprises  in  various 
ways,”  including,  “Financial 
institutes  should  expand  their 
support  to  leading  paper  making 
enterprises.” 

The  Zhangjiang  Eleventh  Five-Year 
Plan  states  the  government  will: 

•  Continue  prioritize  backbone 
industries  such  as  paper-making 
(among  others). 

•  Develop  fine  paper  products  and 
special  type  paper. 

•  Further  increase  the  service 
consciousness  and  efficiency  of 
government  branches  and  financial 
institutes,  ....  continue  working  on 
VAT  rebate,  financing. 

The  Shanghai  Paper-making  Industry 
Eleventh  Five-Year  Development  Plan 
states  that  the  government: 

•  Should  focus  on  the  development 
and  construction  of  Pudong 
Kangqiao  paper-making  base, 
adding  it  to  two  other  paper¬ 
making  bases  developed  under  the 
Tenth  Five-Year  Plan. 

•  Prioritize  paper  products  that  have 
high  value  added  (many  types 
listed,  though  thermal  paper  not 
explicitly  named) 

•  Try  to  finance  through  various 
channels  to  change  the  current 
shortage  of  funds.  Solve  this 
shortage  of  funds  by,  inter  alia, 
gaining  bank  loans. 

As  these  excerpts  demonstrate,  the 
lower  level  governments  have  in  place 
specific  and  detailed  policies  to 
encourage  the  development  their  paper 
industries  through  preferential 
financing  initiatives.  While  the 
Shanghai  plan  postdates  the  POI  in  this 
investigation,  it  implies  that  support 
was  also  given  to  the  papermaking 


industry  during  the  period  of  the  Tenth 
Five-Year  Plan.  Similarly,  the 
Guangdong  Paper  Plan  states  that 
paper-making  has  been  a  key-backbone 
industry  since  1998. 

Therefore,  we  preliminarily  determine 
that  the  GOC  has  a  policy  in  place  to 
encourage  and  support  the  growth  of  the 
paper  industry  through  preferential 
financing  initiatives,  as  expressly 
reflected  in  the  provincial  and  local 
government  five-year  plans.  Consistent 
with  CFS,  we  preliminarily  determine 
that  loans  from  Policy  Banks  and  SOCBs 
in  the  PRC  constitute  a  direct  financial 
contribution  from  the  government, 
pursuant  to  section  771(5)(D)(i)  of  the 
Act  and  that  they  provide  a  benefit 
equal  to  the  difference  between  what  the 
recipients  paid  on  their  loans  and  the 
amount  they  would  have  paid  on 
comparable  commercials  loans. 
Furthermore,  we  preliminarily 
determine  that  the  loans  are  de  jure 
specific  because  of  the  GOC’s  policy,  as 
illustrated  in  the  provincial  and  local 
government  plans,  to  encourage  and 
support  the  growth  and  development  of 
the  paper  industry. 

To  calculate  the  benefit  under  the 
policy  lending  program,  we  used  the 
benchmarks  described  in  the 
Benchmarks  and  Discount  Rates  section 
above.  And  the  methodology  described 
in  19  CFR  351.505(c)(1)  and  (2).  On  this 
basis,  we  preliminarily  determine  that 
GG  received  a  countervailable  subsidy 
of  4.16  percent  ad  valorem  and 
Hanhong  received  a  countervailable 
subsidy  of  0.18  ad  valorem  under  this 
program. 

B.  Income  Tax  Reduction  Under  the 
“Torch”  Program 

GG  reported  that  it  has  been 
designated  a  high-tech  domestic 
enterprise  and,  therefore,  pays  a  15% 
income  tax  rate,  compared  to  the  regular 
income  tax  rate  of  33%  (30%  national 
plus  3%  local).  As  shown  in  GG’s  2006 
financial  statements,  the  company  was 
designated  as  a  “Key  High-tech 
Enterprise  of  the  Torch  Program”  in 
1997  through  Guo-Ke-Huo-Zi  (1997) 

No.  52.  The  company  was  also  placed 
on  Guandong  Province’s  list  of  high- 
tech  enterprises  through  Yue-Di-Shui- 
Han  (1997)  No.  49.  According  to  Yue- 
Fa  (1998)  No.  16  (Decision  on  Promoting 
the  Optimization  and  Updating  of 
Industrial  Structure  through  Scientific 
and  Technological  Progress  by 
Guangdong  Provincial  Party  Committee 
and  the  Municipal  Government  of 
Guangdong  Province  of  the  Central 
Committee),  GG  pays  a  reduced  15%  tax 
because  it  is  on  the  provincial  list  of 
high-tech  industries. 
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We  preliminarily  determine  that  the 
reduced  income  tax  rate  applied  to  GG 
under  the  Yue-Fa  (1998)  No.  16  is  a 
financial  contribution  in  the  form  of 
revenue  forgone  by  the  GOC,  and  it 
provides  a  benefit  to  the  recipient  in  the 
amount  of  the  tax  savings.  See  section 
771(5)(D)(ii)  of  the  Act  and  19  CFR 
351.509(a)(1).  We  also  preliminarily 
determine  that  the  reduction  afforded  by 
this  program  is  limited  as  a  matter  of 
law  to  certain  high-tech  enterprises 
listed  on  Yue-Di-Shui-Han  (1997)  No. 
49,  and,  hence,  is  specific  under  section 
771(5A)(D)(i)  of  the  Act. 

To  calculate  the  benefit,  we  treated 
the  income  tax  savings  enjoyed  by  GG 
as  a  recurring  benefit,  consistent  with  19 
CFR  351.524(c)(1),  and  divided  the 
company’s  tax  savings  received  during 
the  POI  by  the  company’s  total  sales 
during  that  period.  To  compute  the 
amount  of  the  tax  savings,  we  compared 
the  rate  GG  would  have  paid  in  the 
absence  of  the  program  (30  percent) 
with  the  rate  it  paid  (15  percent). 

.  On  this  basis,  we  preliminarily 
determine  a  countervailable  subsidy  of 
0.75  percent  ad  valorem  for  GG  for  this 
program. 

C.  Reduced  Income  Tax  Rates  for 
Foreign  Invested  Enterprises  (“FIEs”) 
Based  on  Location 

FIEs  are  encouraged  to  locate  in 
designated  coastal  economic  zones, 
special  economic  zones,  and  economic 
and  technical  development  zones  in  the 
PRC  through  preferential  tax  rates.  This 
program  was  originally  created  in  June 
1988  by  the  Finance  Ministry  under  the 
“Provisional  Rules  on  Exemption  and 
Reduction  of  Corporate  Income  Tax  and 
Business  Tax  of  FIE  in  Coastal 
Economic  Zone”  and  is  currently 
administered  under  the  Income  Tax  Law 
of  the  People’s  Republic  of  China  for 
Enterprises  with  Foreign  Investment 
and  Foreign  Enterprises  (FIE  Tax  Law). 
Under  Article  7  of  the  FIE  Tax  Law, 
productive  FIEs  located  in  the 
designated  economic  zones  pay 
corporate  income  tax  at  a  reduced  rate 
of  either  15  or  24  percent,  depending  on 
the  zone.  Guanlong  has  reported  that  its 
tax  rate  is  reduced  because  of  its 
location. 

We  preliminarily  determine  that  the 
reduced  income  tax  rate  paid  by 
“productive”  FIEs  under  this  program 
confers  a  countervailable  subsidy.  The 
reduced  rate  is  a  financial  contribution 
in  the  form  of  revenue  forgone  by  the 
GOC  and  it  provides  a  benefit  to  the 
recipient  in  the  amount  of  the  tax 
savings.  See  section  771(5)(D)(ii)  of  the 
Act  and  19  CFR  351.509(a)(1).  We 
further  determine  preliminarily  that  the 
reduction  afforded  by  this  program  is 


limited  to  enterprises  located  in 
designated  geographic  regions  and, 
hence,  is  specific  under  section 
771  (5A)(D)(iv)  of  the  Act.  The 
Department  has  previously  found  this 
program  to  be  countervailable.  See  CFS. 

To  calculate  the  benefit,  we  treated 
the  income  tax  savings  enjoyed  by 
Guanlong  as  a  recurring  benefit, 
consistent  with  19  CFR  351.524(c)(1), 
and  divided  the  company’s  tax  savings 
received  during  the  POI  by  the 
combined  total  sales  of  GG  and 
Guanlong  (less  any  sales  between  the 
two  companies)  during  that  period.  To 
compute  the  amount  of  the  tax  savings, 
we  compared  the  rate  Guanlong  would 
have  paid  for  taxes  at  the  national  level 
in  the  absence  of  the  program  (30 
percent)  with  the  rate  the  company 
paid. 

On  this  basis,  we  preliminarily 
determine  that  GG  received  a 
countervailable  subsidy  of  0.02  percent 
ad  valorem  under  this  program. 

D.  Two  Free  Three  Half 

Under  Article  8  of  the  FIE  Tax  Law, 
an  FIE  that  is  “productive”  and  is 
scheduled  to  operate  for  not  less  than 
ten  years  may  be  exempted  from  income 
tax  in  the  first  two  years  of  profitability 
and  pay  income  taxes  at  half  the 
standard  rate  for  the  next  three  years. 
The  GOC  states  that  in  order  to 
participate  in  the  program  a  company 
only  needs  to  meet  the  above  criteria 
(j.e.,  foreign  invested,  productive,  ten- 
year  operation  term).  Guanlong  reported 
that  it  was  in  the  “two  free”  period 
under  this  program  during  the  POI. 

We  preliminarily  determine  that  the 
exemption  or  reduction  in  the  income 
tax  paid  by  productive  FIEs  under  this 
program  confers  a  countervailable 
subsidy.  The  exemption/reduction  is  a 
financial  contribution  in  the  form  of 
revenue  forgone  by  the  GOC  and  it 
provides  a  benefit  to  the  recipient  in  the 
amount  of  the  tax  savings.  See  section 
771  (5)(D)(ii)  of  the  Act  and  19  CFR 
351.509(a)(1).  We  also  preliminarily 
determine  that  the  exemption/reduction 
afforded  by  this  program  is  limited  as  a 
matter  of  law  to  certain  enterprises, 
“productive”  FIEs,  and,  hence,  is 
specific  under  section  771(5A)(D)(i)  of 
tbe  Act.  The  Department  has  previously 
found  this  program  to  be 
countervailable.  See  CFS. 

To  calculate  the  benefit,  we  treated 
the  income  tax  savings  enjoyed  by 
Guanlong  as  a  recurring  benefit, 
consistent  with  19  CFR  351.524(c)(1), 
and  divided  the  company’s  tax  savings 
received  during  the  POI  by  the 
combined  total  sales  of  GG  and 
Guanlong  (less  any  sales  between  the 
two  companies)  during  that  period.  To 


compute  the  amount  of  the  tax  savings, 
we  compared  the  rate  Guanlong  would 
have  paid  in  the  absence  of  the  program 
(see  “Reduced  Income  Tax  Rates  for 
Foreign  Invested  Enterprises  (FIEs) 
Based  on  Location,”  above)  with  the  rate 
the  company  paid.  On  this  basis,  we 
preliminarily  determine  that  GG 
received  a  countervailable  subsidy  of 
0.09  percent  ad  valorem  under  this 
program. 

E.  Local  Income  Tax  Exemption  and 
Reduction  Program  for  “Productive” 
FIEs 

Under  Article  9  of  the  FIE  Tax  Law, 
the  provincial  governments  have  the 
authority  to  grant  an  exemption  or 
reduction  in  local  income  taxes  to 
“productive”  FIEs.  The  GOC  states  that, 
according  to  the  “Equity  Joint  Venture 
Tax  Law,”  the  local  income  tax  rate  is 
set  at  ten  percent  of  the  enterprise 
income  tax  rate,  which  is  currently  30 
percent. 

Guanlong  reported  receiving  a 
reduced  rate  or  exemption  of  local 
income  tax  during  the  POI. 

We  preliminarily  determine  that  the 
exemption  or  reduction  in  the  local 
income  tax  paid  by  “productive”  FIEs 
under  this  program  confers  a 
countervailable  subsidy.  The 
exemption/reduction  is  a  financial 
contribution  in  the  form  of  revenue 
forgone  by  the  government  and  it 
provides  a  benefit  to  the  recipient  in  the 
amount  of  the  tax  savings.  See  section 
771  (5)(D)(ii)  of  the  Act  and  19  CFR 
351.509(a)(1).  We  also  preliminarily 
determine  that  the  exemption/reduction 
afforded  by  this  program  is  limited  as  a 
matter  of  law  to  certain  enterprises, 
“productive”  FIEs,  and,  hence,  is 
specific  under  section  771  (5A)(D)(i)  of 
tbe  Act.  The  Department  has  previously 
found  this  program  to  be 
countervailable.  See  CFS. 

To  calculate  the  benefit,  we  treated 
the  income  tax  savings  enjoyed  by 
Guanlong  as  a  recurring  benefit, 
consistent  with  19  CFR  351.524(c)(1), 
and  divided  the  company’s  tax  savings 
received  during  the  POI  by  the 
combined  total  sales  of  GG  and 
Guanlong  (less  any  sales  between  the 
two  companies)  during  that  period.  To 
compute  the  amount  of  the  tax  savings, 
we  compared  the  rate  Guanlong  would 
have  paid  in  the  absence  of  the  program 
(3  percent)  with  the  rate  the  company 
paid.  On  this  basis,  we  preliminarily 
determine  the  countervailable  subsidy 
attributable  to  GG  to  be  0.01  percent  ad 
valorem  under  this  program. 
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F.  Reduced  Income  Tax  Rates  and 
Exemption  from  Local  Tax  Based  on 
Location  in  Pudong  New  Area 

Hanhong  reported  that  it  is  located  in 
Shanghai  Pudong  New  Area,  which  has 
been  designated  as  a  special  economic 
zone  and,  as  a  result,  Hanhong  pays  a 
reduced  income  tax  rate  for  both  the 
national  and  local  taxes.  The  GOC 
confirmed  that  the  Shanghai  tax 
authorities  apply  a  reduced  income  tax 
rate  for  virtually  all  enterprises  located 
in  the  Shanghai  Pudong  New  Area. 

We  preliminarily  determine  that  the 
reduced  income  tax  rate  paid  by 
Hanhong  confers  a  countervailable 
subsidy.  The  reduced  rate  is  a  financial 
contribution  in  the  form  of  revenue 
forgone  by  the  GOC  and  it  provides  a 
benefit  to  the  recipient  in  the  amount  of 
the  tax  savings.  See  section  771(5)(D)(ii) 
of  the  Act  and  19  CFR  351.509(a)(1).  We 
also  preliminarily  determine  that  the 
reduction  is  limited  to  enterprises 
located  in  designated  geographical 
regions  and,  hence,  is  specific  under 
section  771(5A)(D)(iv)  of  the  Act. 

To  calculate  the  benefit,  we  treated 
the  income  tax  savings  enjoyed  by 
Hanhong  as  a  recurring  benefit, 
consistent  with  19  CFR  351.524(c)(1), 
and  divided  the  company’s  tax  savings 
received  during  the  POI  by  the 
company’s  total  sales  during  that 
period.  To  compute  the  amount  of  the 
tax  savings,  we  compared  the  rate 
Hanhong  would  have  paid  in  the 
absence  of  the  program  (33  percent) 
with  the  rate  it  actually  paid.  On  this 
basis,  we  preliminarily  determine  a 
countervailable  subsidy  of  0.39  percent 
ad  valorem  for  Hanhong  for  this 
program. 

Indirect  Tax  and  Import  Tariff 
Programs 

G.  VAT  and  Tariff  Exemptions  on 
Imported  Equipment 

Enacted  in  1997,  the  Circular  of  the 
State  Council  on  Adjusting  Tax  Policies 
on  Imported  Equipment  ( GUOFA  No. 
37)  (Circular  No.  37)  exempts  both  FIEs 
and  certain  domestic  enterprises  from 
the  VAT  and  tariffs  on  imported 
equipment  used  in  their  production  so 
long  as  the  equipment  does  not  fall  into 
prescribed  lists  of  non-eligible  items. 
Qualified  enterprises  receive  a 
certificate  either  from  the  NDRC  or  its 
provincial  branch.  The  objective  of  the 
program  is  to  encourage  foreign 
investment  and  to  introduce  foreign 
advanced  technology  equipment  and 
industry  technology  upgrades. 

GG  and  its  cross-owned  company, 
Guanlong,  received  VAT  and  duty 
exemptions  under  this  program.  GG 
received  these  exemptions  due  to  its 


status  as  a  qualified  domestic  enterprise, 
while  Guanlong  received  its  exemption 
due  to  its  status  as  a  qualified  FIE.  To 
receive  the  exemptions,  a  qualified 
enterprise  only  has  to  show  this 
certificate  depending  on  the  scale  of  the 
enterprise  and  other  factors  to  the 
customs  officials  upon  importation  of 
the  equipment. 

We  preliminarily  determine  that  VAT 
and  tariff  exemptions  on  imported 
equipment  confer  a  countervailable 
subsidy.  The  exemptions  are  a  financial 
contribution  in  the  form  of  revenue 
forgone  by  the  GOC  and  they  provide  a 
benefit  to  the  recipients  in  the  amount 
of  the  VAT  and  tariff  savings.  See 
section  771(5)(D)(ii)  of  the  Act  and  19 
CFR  351.510(a)(1). 

As  described  above,  FIEs  and  certain 
domestic  enterprises  are  eligible  to 
receive  VAT  and  tariff  exemptions 
under  this  program.  No  information  has 
been  provided  to  demonstrate  that  the 
beneficiary  companies  are  a  non¬ 
specific  group.  As  noted  above  under 
2F/3H,  the  Department  finds  FIEs  to  be 
a  specific  group  under  section 
771(5A)(D)(i).  The  addition  of  certain 
enterprises  requiring  approval  by  the 
NDRC  does  not  render  the  program 
non-specific.  See  CFS  at  Comment  16, 
discussing  and  affirming  the 
preliminary  determination  that  this 
program  is  specific  under  section 
771(5 A)(D)(iii)(I)  of  the  Act  despite  the 
fact  that  the  “pool  of  companies  eligible 
for  benefits  is  larger  than  FIEs.” 

Normally,  we  treat  exemptions  from 
indirect  taxes  and  import  charges,  such 
as  the  VAT  and  tariff  exemptions,  as 
recurring  benefits,  consistent  with  19 
CFR  351.524(c)(1)  and  allocate  these 
benefits  only  in  the  year  that  they  were 
received.  However,  when  an  indirect  tax 
or  import  charge  exemption  is  provided 
for,  or  tied  to,  the  capital  structure  or 
capital  assets  of  a  firm,  the  Department 
may  treat  it  as  a  non-recurring  benefit 
and  allocate  the  benefit  to  the  firm  over 
the  AUL.  See  19  CFR  351.524(c)(2)(iii) 
and  19  CFR  351.524(d)(2). 

In  the  instant  investigation,  GG  and 
Guanlong  have  provided  lists  of  VAT 
and  tariff  exemptions  that  they  received 
for  imported  capital  equipment  during 
the  13-year  AUL  period.  In  light  of  our 
preliminary  determination  to  find 
subsidies  only  after  December  11,  2001, 
we  have  examined  VAT  and  tariff 
exemptions  in  2002  and  following  years. 
For  all  years,  the  total  amount  of  the 
VAT  and  tar  iff  exemptions  received  by 
Guanlong  was  less  than  0.5%  of  the 
combined  sales  of  GG  and  Guanlong 
(less  any  sales  between  the  two 
companies).  Therefore,  we  do  not  need 
to  reach  the  issue  of  whether  the 


importations  were  tied  to  the  capital 
structure  or  capital  assets  of  the  firm. 

For  GG,  the  total  amount  of  exempted 
VAT  and  tariff  exemptions  exceeded 
0.5%  of  the  company’s  sales  for  one 
year.  Moreover,  based  on  GG’s 
information,  the  VAT  and  tariff 
exemption  were  for  capital  equipment. 
Accordingly,  the  Department  is  treating 
the  exemptions  as  non-recurring 
benefits  consistent  with  19  CFR 
351.524(c)(2)(iii). 

To  calculate  the  countervailable 
subsidy,  we  used  our  standard 
methodology  for  non-recurring  grants. 
See  19  CFR  351.524(b).  Specifically,  we 
used  the  discount  rate  described  above 
in  the  “Benchmarks  and  Discount 
Rates”  section  to  calculate  the  amount 
of  the  benefit  for  the  POI.’ On  this  basis, 
we  preliminarily  determine  that  a 
countervailable  benefit  of  0.57  percent 
ad  valorem  exists  for  GG. 

Provincial  Subsidy  Programs 

H.  Funds  for  Outward  Expansion  of 
Industries  in  Guangdong  Province 

This  program  was  established  by  the 
Implementing  Measures  of  Guangdong 
Province  concerning  the  Support  of 
Development  of  Outward  Privately- 
Held  Enterprises  (YUEBANFA  {2003} 
No.  17)  (Implementing  Measures).  The 
purpose  of  the  program  is  to  provide 
eligible  private  enterprises  in 
Guangdong  Province  special  funding  for 
the  development  of  export  activities. 

The  Implementing  Measures  indicate 
that  this  program  supports  the 
development  of  international  trade  and 
economic  cooperation  through  the 
establishment  of  different  funds  to 
provide  payments  to  enterprises  for 
international  market  exploration,  export 
credit  insurance  assistance,  the 
development  of  trade  through  science 
and  technology,  export  product  research 
and  development,  support  for  defense 
expenses  in  antidumping  duty  cases, 
loan  interest  grants  for  various  export- 
related  loans  and  development  of 
outward-looking  enterprises.  The  local 
Department  of  Foreign  Trade  and 
Economic  Cooperation  is  responsible  for 
approving  applications  filed  under  this 
program  and  the  local  Bureau  of 
Finance  disburses  the  approved  funds. 
GG  reported  receiving  a  grant  under  the 
Outward  Expansion  Program  during  the 
POI. 

We  preliminarily  determine  that  the 
Outward  Expansion  Program  grant  is  a 
countervailable  subsidy  within  the 
meaning  of  section  771(5)  of  the  Act.  It 
is  a  financial  contribution  under  section 
771(5)(D)(i),  and  it  provides  a  benefit  in 
the  amount  of  the  grant  (see  19  CFR 
351.504(a)).  Finally,  because  it  is 
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contingent  upon  export  performance, 
the  subsidy  is  specific  under  section 
771(5A)(B). 

For  grants  reported  by  GG  under  this 
program,  we  divided  the  amount 
approved  by  GG’s  export  sales  in  the 
year  of  approval  and  found  that  the 
amount  was  less  than  0.5%.  Therefore, 
in  accordance  with  19  CFR 
351.524(b)(2),  we  are  allocating  the  total 
amount  of  the  subsidy  to  the  year 
received.  On  this  basis,  we  preliminarily 
determine  that  a  countervailable 
subsidy  of  0.08  percent  ad  valorem 
exists  for  GG. 

II.  Programs  Preliminarily  Determined 
To  Be  Not  Used  By  GG  and  Hanhong 

We  preliminarily  determine  that 
Hanhong  and  GG  (including  Guanlong) 
did  not  apply  for  or  receive  benefits 
during  the  POI  under  the  programs 
listed  below. 

A.  Loans  provided  pursuant  to  the 
Northeast  Revitalization  Program 

B.  Loan  guarantees  from  government- 
owned  and  controlled  banks 

C.  Income  tax  exemption  program  for 
export-oriented  foreign  investment 
enterprises 

D.  Corporate  income  tax  refund  program 
for  reinvestment  of  FIE  Profits  in 
export-oriented  enterprises 

E.  Reduced  income  tax  rate  for 
technology  and  knowledge  intensive 
FIEs 

F.  Reduced  income  tax  rate  for  high  or 
new  technology  FIEs 

G.  Preferential  tax  policies  for  research 
and  development  at  FIEs 

H.  Income  tax  credits  on  purchases  of 
domestically  produced  equipment  by 
domestically  owned  companies 

I.  Export  incentive  payment 
characterized  as  VAT  rebates 

J.  State  Key  Technology  Renovation 
Program  Fund 

K.  Export  interest  subsidy  funds  for 
enterprises  located  in  Shenzhen  City 
and  Zhejiang  Province 

L.  Loans  and  interest  subsidies  pursuant 
to  Liaoning  Province’s  Five-year 
Framework 

M.  Currency  retention  program 
For  purposes  of  this  preliminary 

determination,  we  have  relied  on  the 
GOC’s  and  respondent  companies’ 
responses  to  preliminarily  determine 
non-use  of  the  programs  listed  above. 
During  the  course  of  verification,  the 
Department  will  further  investigate 
whether  these  programs  were  used  by 
respondent  companies  during  the  POI. 

IV.  Programs  for  Which  More 
Information  is  Required 

As  mentioned  under  the  “Case 
History”  section  of  this  notice,  the 
Department  determined  to  investigate 


several  additional  programs  including: 
provision  of  goods  for  less  than 
adequate  remuneration  (for  electricity, 
land,  and  papermaking  chemicals);  and 
the  “Prohibited  Export  Subsidies  for 
Residents  of  the  Shenzhen  Special 
Economic  Zone”  program  on  March  7, 
2008.  In  addition,  GG  and  Guanlong 
reported  that  they  received  different 
municipal  grants  related  to  export 
assistance,  research  and  development, 
and  environmental  protection  in  2006. 
We  are  investigating  some  of  the  grants 
reported  by  GG  and  Guanlong  as  a  result 
of  the  petitioner’s  new  subsidy 
allegations.  At  this  time,  we  do  not  have 
sufficient  information  to  determine 
whether  these  programs  confer  a 
countervailable  subsidy.  We  intend  to 
seek  further  information  on  these 
programs  from  the  GOC  and  the 
respondents  and  issue  an  interim 
analysis  describing  our  preliminary 
findings  with  respect  to  these  programs 
before  the  final  determination  so  that 
parties  will  have  the  opportunity  to 
comment  on  our  findings  before  the 
final  determination. 

Verification 

In  accordance  with  section  782(i)(l)  of 
the  Act,  we  will  verify  the  information 
submitted  by  the  respondents  prior  to 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section 
703(d)(l)(A)(i)  of  the  Act,  we  calculated 
an  individual  rate  for  each  producer/ 
exporter  of  the  subject  merchandise.  We 
preliminarily  determine  the  total 
estimated  net  countervailable  subsidy 
rates  to  be: 


Exporter/Manufacturer 


Net  Subsidy 
Rate 


Guangdong  Guanhao  High- 
Tech  Co.,  LtdVZhanjiang 
Guanlong  Paper  Industrial 

Co.,  Ltd . 

Shanghai  Hanhong  Paper  Co., 
Ltd . 


5.68 

0.57  (de 
minimis) 


Shenzhen  Yuanming  Industrial 
Development  Co., 
Ltd.59.50MDCN  Technology 

Co.,  Ltd . . . 

All  Others . . 


59.50 

5.68 


In  accordance  with  sections  703(d) 
and  705(c)(5)(A)  of  the  Act,  for 
companies  not  investigated,  we 
determined  an  “all  others”  rate  by 
weighting  the  individual  company 
subsidy  rate  of  each  of  the  companies 
investigated  by  each  company’s  exports 
of  the  subject  merchandise  to  the  United 
States.  The  “all  others”  rate  does  not 
include  zero  and  de  minimis  rates  or 


any  rates  based  solely  on  the  facts 
available.  In  this  investigation,  because 
we  have  only  one  rate  that  can  be  used 
to  calculate  the  all-others  rate,  GG’s 
rate,  we  have  assigned  that  rate  to  all — 
others. 

In  accordance  with  sections 
703(d)(1)(B)  and  (2)  of  the  Act,  we  are 
directing  U.S.  Customs  and  Border 
Protection  (“CBP”)  to  suspend 
liquidation  of  all  entries  of  LWTP  from 
the  PRC  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  the  publication  of  this 
notice  in  the  Federal  Register,  and  to 
require  a  cash  deposit  or  bond  for  such 
entries  of  merchandise  in  the  amounts 
indicated  above. 

ITC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-proprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

In  accordance  with  section  705(b)(2) 
of  the  Act,  if  our  final  determination  is 
affirmative,  the  ITC  will  make  its  final 
determination  within  45  days  after  the 
Department  makes  its  final 
determination. 

Disclosure  and  Public  Comment 

In  accordance  with  19  CFR 
351.224(b),  we  will  disclose  to  the 
parties  the  calculations  for  this 
preliminary  determination  within  five 
days  of  its  announcement.  Case  briefs 
for  this  investigation  must  be  submitted 
no  later  than  one  week  after  the 
issuance  of  the  last  verification  report. 
See  19  CFR  351.309(c)  (for  a  further 
discussion  of  case  briefs).  Rebuttal  briefs 
must  be  filed  within  five  days  after  the 
deadline  for  submission  of  case  briefs, 
pursuant  to  19  CFR  351.309(d)(1).  A  list 
of  authorities  relied  upon,  a  table  of 
contents,  and  an  executive  summary  of 
issues  should  accompany  any  briefs 
submitted  to  the  Department.  Executive 
summaries  should  be  limited  to  five 
pages  total,  including  footnotes. 

Section  774  of  the  Act  provides  that 
the  Department  will  hold  a  public 
hearing  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs, 
provided  that  such  a  hearing  is 
requested  by  an  interested  party.  If  a 
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request  for  a  hearing  is  made  in  this 
investigation,  the  hearing  will 
tentatively  be  held  two  days  after  the 
deadline  for  submission  of  the  rebuttal 
briefs,  pursuant  to  19  CFR  351.310(d),  at 
the  U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  within  30 
days  of  the  publication  of  this  notice, 
pursuant  to  19  CFR  351.310(c).  Requests 
should  contain:  (1)  the  party’s  name, 
address,  and  telephone;  (2)  the  number 
of  participants;  and  (3)  a  list  of  the 
issues  to  be  discussed.  Oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

This  determination  is  published 
pursuant  to  sections  703(f)  and  777(i)  of 
the  Act. 

Dated:  March  7,  2008. 

David  M.  Spooner, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  E 8— 5182  Filed  3-13-08;  8:45  am] 

BILLING  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Announcement  of  the  American 
Petroleum  Institute’s  Standards 
Activities 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 

ACTION:  Notice  of  intent  to  develop  or 
revise  standards  and  request  for  public 
comment  and  participation  in  standards 
development. 

SUMMARY:  The  American  Petroleum 
Institute  (API),  with  the  assistance  of 
other  interested  parties,  continues  to 
develop  standards,  both  national  and 
international,  in  several  areas.  This 
notice  lists  the  standardization  efforts 
currently  being  conducted  by  API 
committees.  The  publication  of  this 
notice  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  on 
behalf  of  API  is  being  undertaken  as  a 
public  service.  NIST  does  not 
necessarily  endorse,  approve,  or 
recommend  the  standards  referenced. 
ADDRESSES:  American  Petroleum 
Institute,  1220  L  Street,  NW., 


Washington,  DC  20005;  telephone  (202) 
682-8000,  http://www.api.org. 

FOR  FURTHER  INFORMATION  CONTACT:  All 

contact  individuals  listed  in  the 

SUPPLEMENTARY  INFORMATION  section  of 
this  notice  may  be  reached  at  the 
American  Petroleum  Institute. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  American  Petroleum  Institute 
develops  and  publishes  voluntary 
standards  for  equipment,  materials, 
operations,  and  processes  for  the 
petroleum  and  natural  gas  industry. 
These  standards  are  used  by  both 
private  industry  and  by  governmental 
agencies.  All  interested  persons  should 
contact  the  appropriate  source  as  listed 
for  further  information. 

Exploration  and  Production 

Offshore  Structures 

RP  21,  3rd  Edition,  In-service  Inspection 
of  Mooring  Hardware  for  Floating 
Drilling  Units 

RP  2SK,  Addendum  to  3rd  Edition, 
Design  and  Analysis  of 
Stationkeeping  Systems  for  Floating 
Structures 

FOR  FURTHER  INFORMATION  CONTACT: 

Roland  Goodman,  Standards 
Department,  e-mail: 

( goodmanr@api.org ). 

Oil  Country  Tubular  Goods 

Spec  5B,  15th  Edition,  Threading, 
Gauging  and  Thread  Inspection  of 
Casing,  Tubing,  and  Line  Pipe 
Threads 

Bull  5C3,  7th  Edition,  Formulations  and 
Calculations  for  Casing,  Tubing,  Drill 
Pipe,  and  Line  Pipe 
Spec  5CRA,  1st  Edition,  Corrosion 
Resistant  Alloy  Seamless  Tubes  for 
use  as  Casing,  Tubing  and  Coupling 
Stock — Technical  Delivery  Conditions 
Spec  5DP,  1st  Edition,  Drill  Pipe 
Spec  5LD,  3rd  Edition,  CRA  Clad  or 
Lined  Steel  Pipe 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Bellinger,  Standards  Department,  e- 
mail:  ( bellingerb@api.org ). 

Valves 

Spec  6D,  23rd  Edition,  Pipeline  Valves 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 

Baniak,  Standards  Department,  email: 

( baniake@api.  org ) . 

Drilling  Equipment 

Spec  7-2, 1st  Edition,  Rotary  Drilling 
Equipment — Part  2:  Threading  and 
Gauging  of  Rotary  Shouldered  Thread 
Connections 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Bellinger,  Standards  Department,  email: 

( bellingerb@a  pi.org ) . 


Drilling  Operations 

RP  65-1,  2nd  Edition,  Cementing 
Shallow  Water  Flow  Zones  in 
Deepwater  Wells 

RP  65-2,  1st  Edition,  Isolating  Potential 
Flow  Zones  during  Well  Construction 
FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Bellinger,  Standards  Department,  email: 
(bellingerb@a  pi.  org ) . 

Well  Cements  and  Completion  Fluids 
Spec  10A,  24th  Edition,  Cements  and 
Materials  for  Well  Cementing 
TR  10TR4,  1st  Edition,  Technical  Report 
on  Considerations  Regarding 
Selection  of  Centralizers  for  Primary 
Cementing  Operations 
TR  10TR5,  1st  Edition,  Technical  Report 
on  Methods  for  Testing  of  Solid  and 
Rigid  Centralizers 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Bellinger,  Standards  Department,  email: 

( bellingerb@a  pi.  org ) . 

Production  Equipment 

Spec  HE,  18th  Edition,  Pumping  Units 
Spec  11V4,  1st  Edition,  Practices  for 
Side-picket  Mandrels  and  Related 
Equipment 

Spec  11V5,  3rd  Edition,  Operation, 
Maintenance,  and  Trouble-Shooting 
of  Gas  Lift  Operations 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Baniak,  Standards  Department,  email: 

( baniake@a  pi.  org) . 

Drilling  Fluids 

Spec  13 A,  18th  Edition,  Drilling  Fluid 
Materials 

RP  13B-1,  4th  Edition,  Field  Testing 
Water-Based  Drilling  Fluids 
RP  13B-2,  5th  Edition,  Field  Testing 
Oil-Based  Drilling  Fluids 
RP  131,  8th  Edition,  Laboratory  Testing 
Drilling  Fluids 

Spec  13K,  3rd  Edition,  Chemical 
Analysis  of  Barite 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Bellinger,  Standards  Department,  email: 

( bellingerb@a  pi.  org) . 

Drilling  Well  Control  Equipment 

RP  16ST,  1st  Edition,  Recommended 
Practice  for  Coiled  Tubing  Well 
Control  Equipment  Systems  and 
Operations 

FOR  FURTHER  INFORMATION  CONTACT: 

Roland  Goodman,  Standards 
Department,  email:  ( goodmanr@api.org ). 

Subsea  Production  Equipment 

RP  17B,  4th  Edition,  Flexible  Pipe 
Spec  17D,  2nd  Subsea  Wellhead  and 
Christmas  Tree  Equipment 
RP  17N,  1st  Edition,  Subsea  Reliability 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 

Baniak,  Standards  Department,  email: 
(baniake@api.org). 
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Meetings/Conferences:  The  2008 
Summer  Standardization  Conference  on 
Oilfield  Equipment  and  Materials  will 
take  place  in  Calgary,  Alberta,  Canada, 
June  23-27,  2008.  Interested  parties  may 
visit  the  API  Web  site  at  http:// 
www.api.org/meetings/  for  more 
information  regarding  participation  in 
this  meeting. 

Executive  Committee  on  Drilling  and 
Production  Operations 

RP  14F,  5th  Edition,  Design  and 

Installation  of  Electrical  Systems  for 
Fixed  and  Floating  Offshore 
Petroleum  Facilities  for  Unclassified 
and  Class  1,  Division  1,  and  Division 
2  Locations 

RP  95j,  1st  Edition,  Gulf  of  Mexico 
Jackup  Operations  for  Hurricane 
Season 

Bull  XX,  1st  Edition,  E&P  Jobsite  Safety 
Handbook 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 

Sampson,  Upstream  and  Industry 
Operations,  email:  ( sampson@api.org ). 

Marketing 

Spec  1582,  2nd  Edition,  Similarity  for 
API/IP  1581  Aviation  Jet  Fuel  Filter/ 
Separators 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Soffrin,  Standards  Department, 
email:  ( soffrind@api.org ). 

RP  1639,  2nd  Edition,  Owner/Operator’s 
Guide  to  Operation  and  Maintenance 
of  Vapor  Recovery  Systems  at 
Gasoline  Dispensing  Facilities 
RP  1626,  2nd  Edition,  Storage  and 
Handling  Ethanol  and  Gasoline- 
Ethanol  Blends  at  Distribution 
Terminals  and  Service  Stations 
RP  1615,  6th  Edition,  Installation  of 
Underground  Petroleum  Storage 
Systems 

RP  1604,  4th  Edition,  Closure  of 
Underground  Petroleum  Storage 
Tanks 

RP  2611  1st  Edition,  Terminal  Piping 
Inspection 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Crimaudo,  Standards  Department, 
email:  ( crimaudos@api.org ). 

Measurement 
Measurement  Quality 
Chapter  7,  2nd  Edition,  Temperature 
Determination 

Chapter  8.2,  3rd  Edition,  Automatic 
Sampling  of  Petroleum  and  Petroleum 
Products 

Chapter  9.1,  3rd  Edition,  Standard  Test 
Method  for  Density,  Relative  Density 
(Specific  Gravity)  or  API  Gravity  of 
Crude  Petroleum  and  Liquid 
Petroleum  Products  by  Hydrometer 
Methods 

Chapter  9.2,  3rd  Edition,  Standard  Test 
Method  for  Density  or  Relative 


Density  of  Light  Hydrocarbons  by 
Pressure  Hydrometer 
Chapter  9.3,  3rd  Edition,  Standard  Test 
Method  for  Density,  Relative  Density, 
and  API  Gravity  of  Crude  Petroleum 
and  Liquid  Petroleum  Products  by 
Thermohydrometer  Method 
Chapter  10.9,  3rd  Edition,  Standard  Test 
Method  for  Water  in  Crude  Oils  by 
Coulometric  Karl  Fischer  Titration 
Chapter  11.5.1, 1st  Edition,  Physical 
Properties  Data — Section  5 — Density/ 
Weight/Volume  Intraconversion — Part 

1 —  Conversions  of  API  Gravity  at  60 

°F, 

Chapter  11.5.2,  1st  Edition,  Physical 
Properties  Data — Section  5 — Density/ 
Weight/Volume  Intraconversion — Part 

2 —  Conversions  for  Relative  Density 
(60/60  °F) 

Chapter  11.5.3,  1st  Edition,  Physical 
Properties  Data — Section  5 — Density/ 
Weight/Volume  Intraconversion — Part 

3 —  Conversions  for  Absolute  Density 
at  15  °C 

FOR  FURTHER  INFORMATION  CONTACT: 

Sally  Goodson,  Standards  Department, 
email:  (goodsons@api.org ). 

Gas  Fluid  Measurement 

Chapter  14.5,  3rd  Edition,  Calculation  of 
Gross  Heating  Value,  Specific  Gravity, 
and  Compressibility  of  Natural  Gas 
Mixtures  from  Compositional 
Analysis 

Chapter  21.1,  2nd  Edition,  Electronic 
Gas  Measurement 

FOR  FURTHER  INFORMATION  CONTACT: 

Shail  Ghaey,  Standards  Department, 
email:  (ghaeys@api.org ). 

Measurement  Accountability 

Chapter  17.1,  5th  Edition,  Guidelines  for 
Marine  Cargo  Inspection 
Chapter  17.11,  1st  Edition, 

Measurement  and  Sampling  of 
Cargoes  on  Board  Tank  Vessels  Using 
Closed/Restricted  Equipment 
Chapter  17.12,  1st  Edition,  Bulk  Liquid 
Chemical  Cargo  Inspection 
FOR  FURTHER  INFORMATION  CONTACT: 

Sally  Goodson,  Standards  Department, 
e-mail:  (goodsons@api.org ). 

Evaporative  Loss  Estimation 

Technical  Report,  Evaporative  Loss  from 
Closed-Vent  Internal  Floating-Roof 
Storage  Tanks,  1st  Edition 
Chapter  19.1,  Amendment  to  3rd 

Edition,  Evaporative  Loss  from  Fixed- 
Roof  Tanks 

FOR  FURTHER  INFORMATION  CONTACT: 

Paula  Watkins,  Standards  Department, 
e-mail:  (watkinsp@api.org). 

Liquid  Measurement 

Chapter  4.5,  3rd  Edition,  Master-meter 
Provers 


Chapter  4.9.4,  1st  Edition, 

Determination  of  the  Volume  of 
Displacement  and  Tank  Provers  by 
the  Gravimetric  Method  of  Calibration 
Chapter  12.1.2,  2nd  Edition,  Calculation 
of  Static  Petroleum  Quantities — Part 
2 — Calculation  Procedures  for  Tank 
Cars 

FOR  FURTHER  INFORMATION  CONTACT: 

Paula  Watkins,  Standards  Department, 
e-mail:  (watkinsp@api.org). 

Meetings/Conferences:  The  Spring 
Committee  on  Petroleum  Measurement 
will  be  held  in  Dallas,  Texas,  March  10- 
14,  2008.  The  Fall  Committee  on 
Petroleum  Measurement  will  be  held  in 
Long  Beach,  California,  October  13-17, 
2008.  Interested  parties  may  visit  the 
API  Web  site  at  http://www.api.org/ 
meetings/  for  more  information 
regarding  participation  in  these 
meetings. 

Pipeline 

RP  1167,  1st  Edition.  Alarm 
Management 

RP  1111,  4th  Edition,  Design, 
Construction,  Operation  and 
Maintenance  of  Off-Shore 
Hydrocarbon  Pipelines  and  Risers 
RP  2200,  4th  Edition,  Repairing  Crude 
Oil,  Liquefied  Petroleum  Gas  and 
Product  Pipelines 

RP  1161,  2na  Edition,  Qualification  of 
Liquid  Pipeline  Personnel 
RP  1162,  2nd  Edition,  Public  Awareness 
Programs  for  Pipeline  Operations 
RP  1109,  4th  Edition,  Marking  Liquid 
Petroleum  Pipeline  Facilities 
RP  1168,  1st  Edition,  Control  Room 
Operations 

RP  1164,  2nd  Edition,  SCADA  Security 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 

Baniak,  Standards  Department,  e-mail: 

( baniake@a  pi.  org) . 

Process  Safety  Management 

RP  752,  3rd  Edition,  Management  of 
Hazards  Associated  with  Location  of 
Process  Plant  Buildings 
Std  7XX,  1st  Edition,  Fatigue  Prevention 
Std  7XY,  1st  Edition,  Performance 
Indicators 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Soffrin,  Standards  Department, 
e-mail:  (soffrind@api.org). 

Refining 

Aboveground  Storage  Tanks 

Std  620,  11th  Edition,  Design  and 
Construction  of  Large,  Welded,  Low- 

Sressure  Storage  Tanks 
650,  Add.l  to  11th  Edition,  Welded 
Steel  Tanks  for  Oil  Storage 
Std  650,  Add. 2  to  11th  Edition,  Welded 
Steel  Tanks  for  Oil  Storage 
Std  653,  4th  Edition,  Tank  Inspection, 
Repair,  Alteration,  and 
Reconstruction 
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Std  625, 1st  Edition,  Design, 
Construction,  Testing,  and 
Commissioning  of  Large,  Low 
Pressure,  Refrigerated  Tanks  and  their 
Associated  Systems 
FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Crimaudo,  Standards  Department, 
e-mail:  ( crimaudos@api.org ). 

Valves 

RP  591,  4th  Edition,  Process  Valve 
Qualification  Procedure 
Std  608,  4th  Edition,  Metal  Ball 
Valves — Flanged,  Threaded,  and  Butt- 
Welding  Ends 

Std  603,  8th  Edition,  Corrosion- 
Resistant,  Bolted  Bonnet  Gate 
Valves — Flanged  and  Butt-Welding 
Ends 

FOR  FURTHER  INFORMATION  CONTACT: 

Gordon  Robertson,  Standards 
Department,  e-mail: 

(robertsong@api.  org) . 

Electrical  Equipment 

RP  500,  3rd  Edition,  Classification  of 
Locations  for  Electrical  Installations  at 
Petroleum  Facilities  Classified  as 
Class  1,  Division  1  and  Division  2 
RP  505,  2nd  Edition,  Classification  of 
Locations  for  Electrical  Installations  at 
Petroleum  Facilities  Classified  as 
Class  1,  Zone  0,  Zone  1  and  Zone  2 
RP  545,  1st  Edition,  Lighting  Protection 
for  Above  Ground  Storage  Tanks 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Robertson,  Standards 
Department,  e-mail: 

( robertsong@api.org ). 

Heat  Transfer  Equipment 

Std  663,  1st  Edition,  Multiple  Hairpin 
Heat  Exchangers 

Std  664,  1st  Edition,  Spiral  Plate  Heat 
Exchangers 

FOR  FURTHER  INFORMATION  CONTACT: 

Gordon  Robertson,  Standards 
Department,  e-mail: 

( robertsong@api.org ). 

Instruments  and  Control  Systems 

RP  554,  2nd  Edition,  Process 
Instrumentation  and  Control,  Parts  2 
&  3 

FOR  FURTHER  INFORMATION  CONTACT: 

Gordon  Robertson,  Standards 
Department,  e-mail: 
(robertsong@api.org). 

Corrosion  and  Materials 

TR  934-C,  1st  Edition,  Materials  and 
Fabrication  of  IV*  Cr-V2  Mo  Steel 
Heavy  Wall  Pressure  Vessels  for  High 
Pressure  Hydrogen  Service  Operating 
at  or  Below  825  °F  (441  °C) 

RP  934-A,  2nd  Edition,  Materials  and 
Fabrication  Requirements  for  2V4  Cr- 
1M0  &  3Cr-lMo  Steel  Heavy  Wall 


Pressure  Vessels  for  High 
Temperature,  High  Pressure  Hydrogen 
Service 

RP  936,  3rd  Edition,  Refractory 
Installation  Quality  Control 
Guidelines 

TR  938-B,  1st  Edition,  Use  of  9Cr-lMo- 
V  (Grade  91)  Steel  in  the  Oil  Refining 
Industry 

RP  941,  7th  Edition,  Steels  for  Hydrogen 
Service  at  Elevated  Temperatures  and 
Pressures  in  Refineries  and 
Petrochemical  Plants 
FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Crimaudo,  Standards  Department, 
email:  ( crimaudos@api.org ). 

Inspection 

API  510,  10th  Edition,  Pressure  Vessel 
Inspection  Code:  In-service 
Inspection,  Rating,  Repair,  and 
Alteration 

RP  574,  3rd  Edition,  Inspection 
Practices  for  Piping  Systems 
Components 

RP  576,  3rd  Edition,  Inspection  of 
Pressure  Relieving  Devices 
Publ  581,  2nd  Edition,  Base  Resource 
Document — Risk  Based  Inspection 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Soffrin,  Standards  Department, 
email:  ( soffrind@api.org ). 

Pressure  Relieving  Systems 
Std  521,  Addendum  1  to  5th  Edition, 
Guide  for  Pressure-relieving  and 
Depressuring  Systems  RP  520,  Part  1, 
8th  Edition,  Sizing,  Selection  and 
Installation  of  Pressure-Relieving 
Devices  in  Refineries,  Part  1 — Sizing 
and  Selection 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Crimaudo,  Standards  Department, 
email:  ( crimaudos@api.org ). 

Mechanical  Equipment 

Std  614,  5th  Edition,  Lubrication,  Shaft- 
Sealing,  and  Control-oil  Systems  and 
Auxiliaries  for  Petroleum,  Chemical 
and  Gas  Industry  Services 
Std  619,  5th  Edition,  Rotary-Type 
Positive-Displacement  Compressors 
for  Petroleum,  Petrochemical,  and 
Natural  Gas  Industries 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Robertson,  Standards 
Department,  email: 

(robertsong@a  pi.  org) . 

Meetings/Conferences:  The  Spring 
Refining  and  Equipment  Standards 
Meeting  will  be  held  in  New  Orleans, 
Louisiana,  April  14-16,  2008.  The  Fall 
Refining  and  Equipment  Standards 
Meeting  will  be  held  in  Los  Angeles, 
California,  November  10-12,  2008. 
Interested  parties  may  visit  the  API 
website  at  http://www.api.org/meetings/ 
for  more  information  regarding 
participation  in  these  meetings. 


Safety  and  Fire  Protection 
RP  2350,  4th  Edition,  Overfill  Protection 
for  Storage  Tanks  in  Petroleum 
Service 

Publ  2218,  3rd  Edition,  Fireproofing 
Practices  in  Petroleum  and 
Petrochemical  Processing  Plants 
Publ  2210,  4th  Edition,  Flame  Arrestors 
for  Vents  of  Tanks  Storing  Petroleum 
Products 

Publ  2510A,  3rd  Edition,  Fire  Protection 
Consideration  for  the  Design  and 
Operation  of  Liquefied  Petroleum  Gas 
(LPG)  Storage  Facilities 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Soffrin,  Standards  Department, 
email:  (soffrind@api.org). 

For  additional  information  on  the 
overall  API  standards  program,  Contact: 
David  Miller,  Standards  Department, 
email:  miller@api.org. 

Dated:  March  10,  2008. 

Richard  F.  Kayser, 

Acting  Deputy  Director. 

[FR  Doc.  E8-5179  Filed  3-13-08;  8:45  am) 
BILLING  CODE  3510-13-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648— XG1 1 

Atlantic  Coastal  Fisheries  Cooperative 
Management  Act  Provisions;  Tautog 
Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  determination  of  Non- 
compliance;  Declaration  of  a 
moratorium. 

SUMMARY:  In  accordance  with  the 
Atlantic  Coastal  Fisheries  Cooperative 
Management  Act  (Atlantic  Coastal  Act), 
NMFS,  upon  a  delegation  of  authority 
from  the  Secretary  of  Commerce 
(Secretary),  has  determined  that  the 
State  of  New  Jersey  has  failed  to  carry 
out  its  responsibilities  under  the 
Atlantic  States  Marine  Fisheries 
Commission’s  (Commission)  Interstate 
Fishery  Management  Plan  for  Tautog 
(Plan)  and  that  the  measures  New  Jersey 
has  failed  to  implement  and  enforce  are 
necessary  for  the  conservation  of  the 
tautog  resource.  This  determination  is 
consistent  with  the  findings  of  the 
Commission  on  February  7,  2008. 
Pursuant  to  the  Atlantic  Coastal  Act,  a 
Federal  moratorium  on  fishing  for 
tautog  within  the  state  waters  of  New 
Jersey  is  hereby  declared  and  will  be 
effective  on  April  1,  2008.  Tthe 
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moratorium  will  be  withdrawn  when 
New  Jersey  is  found  to  have  come  back 
into  compliance  with  the  Commission’s 
Tautog  Plan. 

DATES:  Effective  April  1,  2008. 
ADDRESSES:  Harold  C.  Mears,  Director, 
State,  Federal  and  Constituent  Programs 
Office,  NMFS,  Northeast  Region,  One 
Blackburn  Drive,  Gloucester,  MA  01930. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Ross,  Fishery  Management  Specialist, 
NMFS,  Northeast  Region,  (978)  281- 
9327,  fax  (978)  281-9117,  e-mail 
Bob.Ross@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Non-Compliance  Statutory  Background 

The  Atlantic  Coastal  Act,  16  U.S.C. 
5101  et  seq.  sets  forth  a  non-compliance 
review  and  determination  process  that 
is  triggered  when  the  Commission  finds 
that  a  state  has  not  implemented 
measures  specified  in  the  Plan  and 
refers  that  determination  to  the 
Secretary  for  review  and  potential 
concurrence.  The  Secretary  delegated  all 
decision-making  under  this  process  to 
NMFS,  although  NMFS  is  required  to 
notify  the  Secretary  before  any  final 
action  is  taken. 

The  Atlantic  Coastal  Act’s  non- 
compliance  process  involves  two  stages 
of  decision-making.  In  the  first  stage,  the 
Secretary  (delegated  to  NMFS)  must 
make  two  findings:  1)  whether  the  state 
in  question  has  failed  to  carry  out  its 
responsibility  under  the  Commission’s 
Interstate  Fishery  Management  Plan; 
and  if  so  2)  whether  the  measures  that 
the  state  failed  to  implement  and 
enforce  are  necessary  for  the 
conservation  of  the  fishery  in  question. 
These  initial  findings  must  be  made 
within  30  days  after  receipt  of  the 
Commission’s  non-compliance  referral 
and  consequently,  this  first  stage  of 
decision-making  is  referred  to  as  the 
“30-day  Determination.” 

A  positive  30-day  Determination 
triggers  a  mandatory  moratorium  on 
fishing  within  state  waters  for  the 
fishery  in  question.  This  moratorium 
may  begin  immediately  or  at  any  time 
within  six  (6)  months  of  the  30-day 
Determination. 

Commission  Referral  of  Non- 
Compliance 

On  February  7,  2008,  the  Commission 
voted  the  State  of  New  Jersey  out  of 
compliance  with  the  Commission’s 
Tautog  Plan.  Specifically,  the 
Commission  found  that  New  Jersey  had 
not  implemented  management  measures 
to  achieve  the  required  25.6  percent 
reduction  in  tautog  exploitation  as  was 
required  by  Addendum  IV  and 
Addendum  V  to  the  Tautog  Plan. 


Addenda  IV  and  V  were  developed  in 
response  to  the  best  and  most  recently 
available  science  as  set  forth  in  the 
January  2006  peer  reviewed  tautog  stock 
assessment.  The  stock  assessment 
indicated  that  stock  levels  were  at 
historic  lows,  that  the  coastwide  stock 
was  overfished  and  that  overfishing  was 
occurring.  Addendum  IV  mandated  that 
states  reduce  their  harvest  by  25.6 
percent  and  Addendum  V  allowed 
states  discretion  to  parse  Addendum 
IV’s  reductions  between  the  different 
fishing  sectors  (i.e.,  commercial  versus 
recreational). 

The  Commission’s  vote  on  February  7, 
2008,  was  the  culmination  of  months  of 
debate  between  the  Commission  and  its 
Scientific  Technical  Committee  (TC)  on 
the  one  hand  and  the  State  of  New 
Jersey  and  the  New  Jersey  Marine 
Fisheries  Council  (NJ  Council)  on  the 
other.  Throughout  this  process,  New 
Jersey  argued  that  it  has  already  taken 
measures  -  outside  of  addenda  IV  and  V 
-  that  have  substantially  reduced 
mortality  in  the  state’s  tautog 
population  and  that  no  additional 
restrictions  on  harvest  are  necessary  to 
meet  the  Plan’s  fishing  mortality  targets. 
To  support  this  position,  New  Jersey 
submitted  a  numerous  state-specific 
proposals  to  the  Commission  including 
a  proposal  based  upon  a  Virtual 
Population  Assessment  (VPA),  as  well 
as  proposals  based  upon  a  Trawl  Based 
Assessment  Method  (TBAM). 

New  Jersey  admitted  that  its  state 
VPA  model  was  of  much  lower 
precision  than  the  Commission’s 
coastwide  VPA  model  and  not  suitable 
as  a  stand  alone  analysis.  The  TC 
concurred  and  rejected  the  state  VPA. 
Similarly,  the  TC  was  unable  to  support 
New  Jersey’s  TBAM  analysis  due  to  the 
lack  of  comparable  metrics  between  the 
state’s  methodology  and  the 
Commission’s  coastwide  analysis.  The 
TC  also  expressed  concerns  over  certain 
assumptions  contained  in  the  TBAM 
analysis,  and,  as  a  result,  could  not 
approve  New  Jersey’s  proposal.  The  NJ 
Council  nevertheless  remained 
committed  to  the  TBAM  analysis,  which 
justified  taking  no  further  harvest 
restrictions,  and  the  Council  blocked 
state  efforts  to  implement  complying 
tautog  regulations.  The  Council 
informed  the  Commission  of  their  veto 
of  the  States’  complying  tautog 
regulations  in  a  letter  dated  November 
7,  2007.  This  position  formed  the  basis 
of  the  Commission’s  vote  on  February  7, 
2008  to  find  the  State  of  New  Jersey  out 
of  compliance. 


Agency  Action  In  Response  to 
Commission  Non-Compliance  Referral 

The  Commission  forwarded  the 
findings  of  their  vote  on  February  7, 
2008,  in  a  formal  non-compliance 
referral  letter  that  the  Secretary  received 
on  February  11,  2008.  In  response, 

NMFS  began  the  Atlantic  Coastal  Act’s 
30-day  determination  clock. 

Immediately  thereafter,  NMFS  sent 
letters  to  the  State  of  New  Jersey,  the 
Mid-Atlantic  and  New  England  Fishery 
Management  Councils  and  to  the 
Commission,  advising  them  of  the 
Atlantic  Coastal  Act’s  non-compliance 
process,  inviting  them  to  provide 
commentary  on  the  issue,  and  in  the 
case  of  New  Jersey,  inviting  the  State  to 
meet  with  NMFS  to  present  its  position 
in  person  or  provide  written  comments 
on  the  Commission’s  findings. 

Although  New  Jersey  declined  the 
invitation  to  meet,  they  did  provide 
written  comments  to  NMFS  on  February 
28,  2008.  New  Jersey’s  February  28, 

2008  letter  simply  restated  the 
arguments  that  New  Jersey  had  made  in 
support  of  the  TBAM  method  before  the 
TC  and  Commission.  The  letter 
presented  no  new  facts,  nor  propounded 
any  new  arguments.  The  Mid-Atlantic 
Fishery  Management  Council 
commented  on  February  27,  2008  in 
support  of  the  Commission’s  non- 
compliance  determination,  but  provided 
no  new  information  in  support  of  their 
conclusion.  The  Commission  also 
responded  on  February  27,  2008 
indicating  that  it  had  no  further 
comments  to  add.  No  comments  have 
yet  been  received  from  the  New  England 
Fisheries  Management  Council. 

Agency’s  Findings 

New  Jersey  did  not  fulfill  its 
responsibilities  under  the  Commission’s 
Tautog  Plan.  New  Jersey  does  not 
dispute  that  it  has  not  implemented 
additional  measures  pursuant  to 
Addendum  IV  and  Addendum  V.  The 
addenda  require  states  to  reduce  fishing 
mortality  for  tautog  by  25.6  percent.  In 
2007,  New  Jersey,  along  with  all  other 
states  on  the  Commission’s  Tautog  ' 
Management  Board,  voted  to  adopt  the 
addenda  as  a  mandatory  part  of  the 
Tautog  Plan.  New  Jersey,  also  voted  to 
approve  the  findings  of  the  2006  tautog 
stock  assessment  upon  which  the 
Addenda  were  based.  Specifically,  the 
2006  stock  assessment  concluded  that 
existing  Tautog  Plan  management 
measures  were  not  enough  to  save  the 
tautog  resource;  that  still  more 
reduction  measures  (Addenda  IV  and  V) 
were  necessary.  Thus,  New  Jersey  is  in 
the  position  of  agreeing  with  the 
scientific  call  for  action  (the  2006  stock 
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assessment),  agreeing  with  the  proposed 
action  itself  (Addenda  IV  and  V’s  25.6 
percent  reduction),  yet  a  few  months 
later,  the  State  advances  the  argument 
that,  all  along,  it  need  do  nothing  more 
under  the  Tautog  Plan  than  was 
required  of  the  State  under  the  pre¬ 
existing  Tautog  Plan. 

New  Jersey  used  state-specific 
assessments  to  argue  that  it  need  do 
nothing  under  Addendum  IV  to  meet 
the  Plan’s  mortality  targets.  Addendum 
IV  allows  New  Jersey  to  make  such  an 
attempt,  but  places  die  burden  on  the 
state  to  establish  that  its  methodology  is 
“  at  the  same  level  of  precision  as  the 
most  recent  [2006  tautog  stock] 
assessment.”  New  Jersey  failed  to  meet 
this  burden.  The  scientists  of  the  TC 
reviewed  New  Jersey’s  proposals,  but 
could  approve  none  as  being  sufficiently 
precise.  NMFS  agrees  with  the  TC’s 
findings  and  further  notes  that  the  most 
recent  landings  data  -  data  that  was 
unavailable  to  the  TC  and  not  present  in 
New  Jersey’s  proposals  shows  a  three 
fold  increase  in  New  Jersey  recreational 
landings  in  2006  over  the  prior  years 
harvest.  Accordingly,  even  if,  for 
argument’s  sake,  the  TC’s  analysis  was 
overly  cautious  at  the  time,  New  Jersey’s 
substantial  increase  in  tautog  harvest  in 
2006  seems  to  underscore  the 
applicability  of  Addendum  IV,  or  at  the 
very  least,  justifies  the  lack  of 
confidence  in  the  State’s  proposals  and 
the  need  for  additional  constraints  on 
harvest  in  New  Jersey. 

Absent  an  acceptable  submission  by 
the  state,  New  Jersey  is  required  to 
comply  with  measures  under  Addenda 
IV  and  V.  It  has  not,  and  has  thus  not 
fulfilled  its  responsibilities  under  the 
Tautog  Plan.  NMFS  determined  the 
measures  that  New  Jersey  failed  to 
implement  are  necessary  for  the 
conservation  of  the  fishery.  The 
conservation  basis  of  Addenda  IV  and  V 
is  straight-forward  and  obvious.  The 
following  facts  are  accepted  by  New 
Jersey  and  disputed  by  nobody: 

1.  According  to  the  2006  peer- 
reviewed  stock  assessment,  the  tautog 
resource  continues  to  be  at  very  low 
biomass  levels. 

2.  Since  the  mid-1980s,  tautog  has 
undergone  a  substantial  decrease  in 
total  and  spawning  stock  biomass,  with 
both  currently  at  levels  about  one-third 
of  their  historical  averages. 

3.  Tautog  is  currently  listed  both  as 
overfished  and  with  overfishing 
occurring.  The  most  recent  landings 
data  suggests  that  New  Jersey’s 
recreational  landings  more  than  tripled 
in  2006. 

4.  Addendum  IV  and  Addendum  V 
directly  respond  to  this  conservation 
need  and  the  addenda  were  voted  upon 


and  unanimously  approved  by  all  states 
including  New  Jersey  in  2007. 

New  Jersey  Council  erroneously 
contends  that  it  has  already  met  the 
required  reductions  through  measures  it 
implemented  under  the  pre-existing 
Tautog  Plan.  First,  the  2006  stock 
assessment  took  account  of  the  earlier 
Tautog  Plan  reductions  for  which  New 
Jersey  would  like  to  claim  credit.  In 
other  words,  Addendum  IV=s  measures 
incorporated  these  earlier  reductions 
and  new,  lower  targets  were  still 
deemed  necessary  in  order  to  rebuild 
the  tautog  resource.  New  Jersey,  thus, 
has  yet  to  contribute  to  any  of  the 
reductions  deemed  necessary  under 
Addenda  IV  and  V  to  conserve  the 
resource. 

Second,  New  Jersey’s  harvest  as  a 
percentage  of  the  coastwide  total  harvest 
is  significant.  New  Jersey  landings  by 
recreational  and  commercial  harvesters 
frequently  place  New  Jersey  among  the 
top  harvesters  of  tautog.  New  Jersey=s 
recreational  harvest  as  a  percentage  of 
the  coastwide  total  rose  by  more  than 
300  percent  from  2005  to  2006, 
ballooning  from  5  percent  to  17  percent, 
respectively.  Commercial  landings  have 
remained  between  15  and  23  percent  of 
the  2003-2006  coastwide  harvest.  These 
numbers  represent  a  significant 
contribution  by  New  Jersey  to  the 
overall  coastwide  fishing  mortality  for 
tautog.  Accordingly,  its  failure  to 
implement  conservation  measures 
under  Addenda  IV  and  V  will  most 
certainly  jeopardize  any  rebuilding 
efforts. 

A  Moratorium  Shall  be  Implemented  on 
April  1,  2008 

Pursuant  to  the  Atlantic  Coastal  Act, 
NMFS  must  implement  a  moratorium 
within  180  days  of  the  positive  30-day 
Determination  that  is  being  made  in  this 
matter.  NMFS  has  determined  that  an 
April  1,  2008,  closure  would  both 
benefit  tautog  conservation  and  allow 
for  the  necessary  logistics  that 
accompany  such  a  closure. 

The  April  1,  2008,  date  provides  more 
conservation  than  dates  towards  the  end 
of  the  six  month  moratorium  window, 
which  would  not  conserve  tautog  when 
they  congregate  to  spawn  in  late  spring/ 
early  summer.  Nor  would  these  later 
potential  closure  dates  capture  the 
potential  spike  in  tautog  landings  that 
occurred  in  the  spring  according  to  the 
most  recent  NMFS  Marine  Recreational 
Fisheries  Statistical  Survey  data.  An 
immediate  closure  i.e.,  on  the  first  date 
after  the  positive  30-day  Determination, 
(March  12,  2008)  would  likely  provide 
the  most  conservation,  although  not 
significantly  more,  but  the  short  time 
frame  would  make  the  closure  difficult 


to  implement  as  a  matter  of  logistics  and 
notice.  Closure  dates  to  the  end  of  the 
six  month  moratorium  window  provide 
ample  time  for  logistics  and  notice, 
more  time  than  is  necessary.  In  sum,  an 
April  1,  2008,  closure  date  would  on 
balance  maximize  conservation  while 
allowing  sufficient  time  for  the  notice 
and  logistics  necessary  to  implement 
such  closure. 

Moratorium  Prohibitions 

Once  the  moratorium  takes  effect,  the 
moratoriums’  proscribed  conduct  shall 
reflect  the  prohibited  acts  mandated  by 
the  Atlantic  Coastal  Act  as  set  forth  as 
16  U.S.C.  5106(e).  Accordingly,  as  of 
Tuesday,  April  1,  2008,  it  shall  be 
unlawful  any  person  or  vessel  to  do  the 
following: 

1.  Engage  in  fishing  for  tautog 
[Tautogis  onitis)-a\so  commonly  known 
as  “blackfish”  within  New  Jersey 
waters-0  to  3  nautical  miles  (0  to  5.5 
kilometers)  from  shore; 

2.  Land,  attempt  to  land,  or  possess 
tautog  that  are  caught,  taken,  or 
harvested  in  New  Jersey  state  waters- 
waters  0  to  3  nautical  miles  (0  to  5.5 
kilometers)  from  shore; 

3.  Fail  to  return  to  the  water 
immediately,  with  a  minimum  of  injury, 
any  tautog  that  are  taken  incidental  to 
fishing  for  species  (i.e.,  as  bycatch)  other 
than  tautog; 

4.  Refuse  to  permit  any  officer 
authorized  to  enforce  the  provisions  of 
this  moratorium  to  board  a  fishing 
vessel  subject  to  such  person’s  control 
for  purposes  of  conducting  any  search 
or  inspection  in  connection  with  the 
enforcement  of  this  moratorium; 

5.  Forcibly  assault,  resist,  oppose, 
impede,  intimidate,  or  interfere  with 
any  such  authorized  officer  in  the 
conduct  of  any  search  or  inspection 
under  this  moratorium; 

6.  Resist  a  lawful  arrest  for  any  act 
prohibited  by  this  moratorium; 

7.  Ship,  transport,  offer  for  sale,  sell, 
purchase,  import,  or  have  custody, 
control,  or  possession  of,  any  tautog 
taken  or  retained  in  violation  of  this 
moratorium;  or 

8.  Interfere  with,  delay,  or  prevent,  by 
any  means,  the  apprehension  or  arrest  of 
another  person,  knowing  that  such  other 
person  has  committed  any  act 
prohibited  by  this  moratorium. 

Classification 

This  declaration  of  a  moratorium  is 
consistent  with  the  Atlantic  Coastal  Act 
at  16  U.S.C.  5106  insofar  as  New  Jersey 
has  been  found  to  have  failed  to  carry 
out  its  responsibilities  under  the 
Commission  Tautog  Plan  and  the 
measures  that  New  Jersey  has  failed  to 
implement  and  enforce  are  necessary  for 
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the  conservation  of  the  tautog  fishery. 
Further,  the  moratorium  prohibits 
fishing  for  tautog  within  New  Jersey 
state  waters  and  is  being  implemented 
within  six  (6)  months  of  the  agency 
findings. 

The  declaration  of  moratorium  is 
consistent  with  the  Administrative 
Procedures  Act  at  5  U.S.C.  555  insofar 
as  New  Jersey  was  promptly  notified  of 
the  Commission’s  non-compliance 
referral  and  given  an  opportunity  to 
meet  with  the  agency  and  provide 
comments  on  the  matter.  New  Jersey  has 
also  been  promptly  notified  of  the 
agency’s  determination  in  this  matter. 
The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  finds  that 
providing  prior  public  notice  and 
opportunity  for  comment  is 
impracticable  and  unnecessary. 
Providing  prior  notice  and  opportunity 
for  comment  would  be  impracticable, 
because  it  would  prevent  the  agency 
from  executing  its  functions  under  the 
Act  in  a  timely  manner.  The  Act 
contemplates  quick  action  on  the 
declaration  of  a  moratorium  that  would 
not  be  possible  if  prior  notice  and  an 
opportunity  for  comment  are  provided. 
Furthermore,  providing  prior  notice  and 
opportunity  for  comment  would  be 
unnecessary  because  it  would  serve  no 
purpose.  The  nature  of  a  moratorium  is 
described  in  the  Act  and,  therefore, 
cannot  be  modified  in  response  to 
public  comments. 

The  declaration  of  moratorium  does 
not  trigger  the  analytical  requirements 
of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  because  prior  notice 
and  opportunity  for  public  comment  are 
not  required  for  this  determination  by 
the  Administrative  Procedures  Act  or 
any  other  law. 

The  declaration  of  a  moratorium  does 
not  fall  under  review  under  Executive 
Order  12866  insofar  as  the  moratorium 
is  not  a  regulatory  action  of  the  agency 
but  is  an  action  mandated  by  Congress 
upon  the  findings  of  certain  conditions 
precedent  set  forth  in  the  Atlantic 
Coastal  Act,  which  also  prescribes  the 
nature  and  extent  of  the  moratorium. 
The  fishery  is  smaller  relative  to  other 
Commission  fisheries  and  a  moratorium 
is  not  expected  to  materially  adversely 
affect  the  economy  or  have  an  impact  of 
over  $100  million.  The  matter  creates  no 
serious  inconsistency  with  actions  by 
other  agencies  and  it  is  not  expected  to 
have  material  budgetary  impacts.  The 
declaration  of  moratorium  is  not 
significant  within  the  meaning  of  the 
Executive  Order. 

The  declaration  of  moratorium  is  not 
the  result  of  a  policy  formulated  or 
implemented  by  the  agency,  but  is 
instead  the  result  of  the  application  of 


found  facts  to  the  Congressional 
standards  set  forth  in  the  Atlantic 
Coastal  Act  and  as  such,  the  declaration 
does  not  implicate  federalism  in  the 
manner  contemplated  by  Executive 
Order  13132.  Further,  the  agency  has 
consulted  with  New  Jersey  to  the 
maximum  extent  practicable  in  this 
matter  given  the  truncated  timeframe  set 
forth  in  the  Atlantic  Coastal  Act.  Rather, 
the  Act  provides  clear  evidence  that 
Congress  intended  the  Secretary  to  have 
the  authority  to  preempt  state  law.  That 
authority  has  been  delegated  from  the 
Secretary  to  NMFS.  The  scope  of  the 
moratorium  reflects  the  standards  set 
forth  in  the  Atlantic  Coastal  Act,  and  as 
such  restricts  state  law  to  the  minimum 
level  necessary  to  further  the  objectives 
of  the  statute. 

Authority:  16  U.S.C.  5101  et  seq. 

Dated:  March  10,  2008. 

James  W.  Balsiger, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  08-1026  Filed  3-11-08;  12:07  p.m.] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

RIN  3038-AC52 

Proposed  Exemptive  Order  for  ST  Gold 
Futures  Contracts 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  proposed  order  and 
request  for  comment. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission)  is 
proposing  to  exempt  certain 
transactions  in  physically  delivered 
futures  contracts  based  on 
street  TRACKS®  Gold  Trust  Shares  (ST 
gold  futures  contracts) 1  from  those 
provisions  of  the  Commodity  Exchange 
Act  (CEA  or  Act),2  and  the 
Commission’s  regulations  thereunder, 
that  are  inconsistent  with  the  trading 
and  clearing  of  ST  gold  futures  contracts 
as  security  futures.  The  proposed 
exemption  would  be  conditioned  on  the 
compliance  of  transactions  in  ST  gold 
futures  contracts  with  the  requirements 
established  for  security  futures.  The 
authority  for  the  issuance  of  this 
exemption  is  found  in  Section  4(c)  of 
the  Act.3 


1  streetTRACKS®  is  a  registered  service  mark  of 
State  Street  Corporation,  an  affiliate  of  State  Street 
Global  Markets,  LLC,  the  marketing  agent  for  the 
streetTRACKS®  Gold  Trust. 

2  7  U.S.C.  1  et  seq. 

3  7  U.S.C.  6(c). 


DATES:  Comments  must  be  received  on 
or  before  March  31,  2008. 

ADDRESSES:  Comments  should  be  sent  to 
the  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington,  DC 
20581,  attention;  Office  of  the 
Secretariat.  Comments  may  be  sent  by 
facsimile  to  202.418.5521,  or  by  e-mail 
to  secretary@cftc.gov.  Reference  should 
be  made  to  the  “Proposed  Exemptive 
Order  for  ST  Gold  Futures  Contracts.” 
Comments  may  also  be  submitted 
through  the  Federal  eRulemaking  Portal 
at  http://www.regulations.gov.  All 
comments  received  will  be  posted 
without  change  to  http:// 
www. CFTC.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bruce  Fekrat,  Special  Counsel,  Office  of 
the  Director  (telephone  202.418.5578,  e- 
mail  hfekrat@cftc.gov),  Division  of 
Market  Oversight,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  21st  Street,  NW., 
Washington,  DC  20581. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  correspondence  dated  October  26, 
2007,  OneChicago,  LLC  (OneChicago  or 
the  Exchange),4  a  contract  market 
designated  with  the  Commission 
pursuant  to  Sections  5  and  6(a)  of  the 
Act,  proposed  and  requested 
Commission  approval  to  list  for  trading 
ST  gold  futures  contracts  as  security 
futures.5  OneChicago  is  notice- 
registered  with  the  Securities  and 
Exchange  Commission  (SEC)  as  a 
national  securities  exchange  under 
Section  6(g)  of  the  Securities  Exchange 
Act  of  1934  (’34  Act)  for  the  purpose  of 
listing  and  trading  security  futures 
products.  The  approval  request  was 
filed  pursuant  to  Section  5c(c)(2)  of  the 
Act  and  Commission  Regulations  40.5 
and  41. 23. 6  OneChicago  submitted  its 
request  for  approval  under  the  45-day 
fast-track  review  period  established  by 
Commission  Regulation  40.5.  The  fast- 
track  review  period  for  the  Exchange’s 
submission  was  scheduled  to  expire  on 
December  10,  2007.  The  review  period 
was  extended  by  the  Director  of  the 


4  OneChicago  is  jointly  owned  by  the  CME  Group, 
Inc.,  IB  Exchange  Corp.,  and  the  Chicago  Board 
Options  Exchange. 

5  In  accordance  with  Section  2(a)(9)(B)(i)  of  the 
Act,  Commission  staff  forwarded  the  new  contract 
filing  to  the  Securities  and  Exchange  Commission, 
the  U.S.  Department  of  Treasury  and  the  Board  of 
Governors  of  the  Federal  Reserve  System  on 
October  29,  2007.  No  comments  were  received  in 
response  to  this  correspondence.  On  January  4, 
2008,  the  Exchange  filed  a  rule  amendment 
concerning  minimum  price  fluctuations  to 
supplement  its  initial  submission. 

6  7  U.S.C.  7a-2(c)(2),  17  CFR  40.5,  41.23. 
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Division  of  Market  Oversight,  pursuant 
to  Regulations  40.5(c)  and  40.7(a)(1),  by 
another  45  days  beyond  December  10, 
2007  to  January  24,  2008  on  the  grounds 
that  the  ST  gold  futures  contracts  raised 
novel  and  complex  issues  that  required 
additional  time  for  review.7  By  letter 
dated  January  23,  2008,  the  Exchange, 
upon  the  request  of  the  Commission’s 
staff,  voluntarily  extended  the  review 
period  to  March  17,  2008. 8  On  February 
26.  2008,  the  Exchange  gave  a  further 
voluntary  extension  of  the  review 
period  until  April  30,  2008. 

II.  Description  of  the  Underlying 
Commodity 

ST  gold  futures  contracts  would 
overlie  100  Shares  of  the 
streetTRACKS®  Gold  Trust  (Trust).9 
The  Trust  was  formed  under  New  York 
law  pursuant  to  a  trust  indenture  on 
November  12,  2004.  World  Gold  Trust 
Services,  LLC,  a  wholly  owned  limited 
liability  company  of  the  World  Gold 
Council,10  is  the  sponsor  of  the  Trust.  In 
addition,  The  Bank  of  New  York  is  the 
trustee  of  the  Trust,  HSBC  Bank  USA, 
N.A.  is  the  custodian  of  the  Trust,  and 
State  Street  Global  Markets,  LLC  is  the 
marketing  agent  for  the  Trust.11  The 
Trust  presently  does  not  engage  in  the 
business  of  investing  or  trading 
securities  or  commodity  futures  or 


7  Commission  Regulations  40.5(c)  and  40.7(a)(1) 
allow  the  Commission,  and  certain  staff  acting 
pursuant  to  delegated  authority,  to  extend  the  45- 
day  fast-track  review  period  by  an  additional  45 
days  if  the  product  raises  novel  or  complex  issues 
requiring  additional  time  for  review.  17  CFR 
40.5(c),  40.7(a)(1). 

8  Section  5c(c)  of  the  Act  requires  the 
Commission  to  approve  any  designated  contract 
market  instrument  submitted  for  approval  within  90 
days  after  the  submission  of  the  request  unless  (1) 

it  finds  that  the  trading  or  clearing  of  the  instrument 
would  violate  the  Act  (or  the  Commission’s 
regulations),  or  (2)  the  person  submitting  the 
request  for  approval  agrees  to  extend  the  period  of 
review  beyond  the  90-day  time  limitation. 

9 By  its  terms,  an  ST  gold  futures  contract  would 
expire  on  the  third  Friday  of  each  contract  month. 
The  contract  would  not  be  subject  to  speculative 
position  limits  prior  to  the  last  five  days  of  trading. 
During  the  last  five  trading  days,  however, 
speculative  positions  would  be  limited  to  13,500 
contracts,  net  long  or  short.  Positions  in  ST  gold 
futures  contracts  would  become  reportable  to 
OneChicago  when  equal  to  or  above  200  contracts. 
Positions  in  ST  gold  futures  contracts  would 
become  reportable  to  the  Commission  when  equal 
to  or  above  1 ,000  contracts. 

10  The  World  Gold  Council  (founded  in  1987)  is 
a  not-for-profit  association  registered  under  the 
laws  of  Switzerland.  The  Council  is  funded  by  gold 
mining  companies  and  is  tasked,  in  part,  with 
increasing  the  demand  for  gold  through  marketing 
initiatives  and  lowering  regulatory  barriers  to  the 
widespread  ownership  of  gold  products.  About  the 
World  Gold  Council,  available  at  http:// 
www.gold.org/discover/about_us/index.html. 

11  Prospectus  for  the  Trust’s  offering  of  Shares 
(July  24,  2007),  available  at  http:// 
www.streettracksgoldshares.com/pdf/ 
streetTRACKS.pdf  (provides  a  detailed  description 
of  the  Trust  and  its  operations). 


options  contracts.  As  a  result,  the  Trust 
is  not  registered  as  an  investment 
company  under  the  Investment 
Company  Act  of  1940  and  it  is  not 
managed  by  a  commodity  pool  operator 
registered  under  the  CEA. 

The  Trust,  from  time  to  time,  creates, 
issues,  and  redeems  Shares  which 
represent  fractional  undivided 
beneficial  interests  in  the  assets  of  the 
Trust.  The  sole  assets  of  the  Trust 
consist  of  gold  bullion  and  limited 
amounts  of  cash.  Accordingly,  the  value 
of  each  Share  will  fluctuate  with  the 
value  of  the  Trust’s  holdings,12  which  in 
turn  is  dependent  on  the  spot  price  of 
gold.13  That  value  may  be  found  by 
dividing  the  aggregate  value  of  the  gold 
and  cash  held  by  the  Trust  less 
applicable  fees  and  expenses  by  the 
quantity  of  Shares  outstanding  at  any 
specific  moment  in  time.14  The  Trust  is 
not  actively  managed  and  does  not 
engage  in  any  investment  activities  that 
are  designed  to  avoid  losses  or  profit 
from  changes  in  the  price  of  gold. 

Rather,  the  investment  purpose  of  the 
Trust  is  to  issue  Shares  that  will  track 
the  spot  price  of  gold  and  thereby  give 
shareholders  the  opportunity  to  gain 
exposure  to  the  commodity’s  price 
volatility. 

The  Trust,  on  an  ongoing  basis,  will 
only  issue  Shares  to,  and  only  redeem 
Shares  from,  Authorized  Participants  in 
baskets  of  100,000  Shares  (ST  Share 
Baskets).  An  Authorized  Participant 
must  (1)  be  a  participant  in  the 
Depository  Trust  Company  that  is  a 
registered  broker-dealer  or  other 
securities  market  participant  (such  as  a 
bank  or  other  financial  institution)  that 
is  not  required  to  register  as  a  broker- 
dealer  to  engage  in  securities 
transactions,  (2)  have  entered  into  an 
agreement  with  the  Trust  and  the 
Sponsor  of  the  Trust,  and  (3)  have 
established  an  unallocated  gold  account 


12  The  Net  Asset  Value  (NAV)  of  the  Trust  is  the 
aggregate  value  of  the  Trust’s  assets  less  its 
liabilities  which  include  (1)  fees  paid  to  the 
Sponsor,  (2)  fees  paid  to  the  Trustee,  (3)  fees  paid 
to  the  Custodian  r(4)  fees  paid  to  the  Marketing 
Agent,  and  (5)  certain  administrative  expenses 
assessed  as  fees. 

13  In  determining  the  NAV  of  the  Trust,  the 
Trustee  values  the  gold  held  by  the  Trust  on  the 
basis  of  the  price  of  an  ounce  of  gold  as  set  by  the  _ 
afternoon  session  of  the  London  Bullion  Market 
Association’s  twice-daily  fix  of  the  price  of  gold. 
The  gold  fix  is  performed  by  five  members  of  the 
association.  HSBC  Bank  USA,  NA,  the  Custodian  of 
the  Trust,  is  one  of  five  gold  fixing  members. 

14  By  way  of  a  simplified  example,  assume  that 
the  Trust  holds  10,000  ounces  of  gold,  the  spot 
price  of  gold  is  $900  per  ounce,  and  that  there  are 
50,000  Shares  outstanding.  Assume  further  that  the 
Trust  has  accrued  fees  and  expenses  of  $50,000. 
Under  this  example,  the  value  of  the  Trust’s 
holdings  of  gold  would  be  $8,950,000,  and  the 
value  of  each  Share  would  be  1/50,000  of 
$8,950,000,  or  $179. 


(paper  transfer  account)  with  the 
Custodian.  Upon  the  payment  of  a 
transaction  fee,  Authorized  Participants 
may  purchase  ST  Share  Baskets  by 
depositing  gold  (and  cash  if  necessary) 
in  an  amount  equal  to  the  NAV  of  an  ST 
Share  Basket  per  purchased  basket. 
Likewise,  Authorized  Participants  may 
redeem  ST  Share  Baskets  in  exchange 
for  an  amount  of  gold  (and  cash  if 
necessary)  that  corresponds  to  the  NAV 
of  an  ST  Share  Basket  per  redeemed 
basket.  All  transfers  of  gold  are 
accomplished  through  paper  transfers, 
as  opposed  to  physical  transfers  of  gold, 
and  are  cleared  through  the  clearing 
members  of  the  London  Bullion  Market 
Association.  Such  members  utilize 
mutually  maintained  unallocated  gold 
accounts  for  the  settlement  of 
proprietary  over-the-counter  trades  as 
well  as  for  the  settlement  of  client 
transfers. 

Upon  purchasing  ST  Share  Baskets, 
Authorized  Participants  may  divide  the 
baskets  into  individual  Shares  for  resale. 
Trust  Shares  are  registered  as  securities 
under  the  Securities  Act  of  1933  (’33 
Act)  and  listed  on  the  NYSE  Area 
Exchange  under  the  ticker  symbol 
GLD.15  The  continuous  Share  creation, 
sale,  resale,  and  redemption  process, 
coupled  with  a  highly  liquid  market, 
creates  an  arbitrage  mechanism  that 
functions  to  keep  the  Shares  trading  at 
or  near  the  NAV  of  the  Trust’s  gold 
holdings.16  Authorized  Participants  act 
as  arbitrageurs  by  taking  advantage  of 
significant  premiums  or  discounts  in  the 
trading  price  of  outstanding  Shares 
relative  to  the  spot  price  of  gold.  If 
individual  exchange-traded  Shares  trade 
at  a  price  that  is  below  the  spot  market 
price  of  gold,  Authorized  Participants 
will  purchase  and  aggregate  Shares  into 
ST  Share  Baskets  and  redeem  the 
Baskets  with  the  Trust  for  an  amount  of 
gold  with  an  aggregate  value  that  is 
greater  than  the  aggregate  trading  value 
of  the  individual  Shares  that  comprise 
the  redeemed  ST  Share  Baskets. 
Similarly,  if  ST  Shares  are  trading  at  a 
price  that  is  above  the  spot  market  price 
of  gold.  Authorized  Participants  will 
deposit  gold  with  the  Trust  in  exchange 
for  ST  Share  Baskets  that  can  then  be 
divided  into  individual  Shares  for  resale 
to  retail  investors  at  a  premium. 

III.  Section  4(c)  of  the  Commodity 
Exchange  Act 

Section  4(c)(1)  of  the  CEA  empowers 
the  Commission  to  “promote 


15  NYSE  Area  is  the  electronic  equities  trading 
facility  of  NYSE  Area  Equities,  Inc.,  a  wholly- 
owned  subsidiary  of  NYSE  Euronext. 

16  See  Elisabeth  Hehn,  Exchange  Traded  Funds: 
Structure,  Regulation  and  Application  of  a  New 
Fund  Class  (January  16,  2006). 


Federal  Register/ Vol.  73,  No.  51 /Friday,  March  14,  2008/Notices 


13869 


responsible  economic  or  financial 
innovation  and  fair  competition”  by 
exempting  any  transaction  or  class  of 
transactions 17  from  any  of  the 
provisions  of  the  Act  upon  determining 
that  the  exemption  would  be  consistent 
with  the  public  interest.18  Section 
4(c)(2)  of  the  Act  provides  that  the 
Commission  may  grant  exemptions  only 
when  it  determines  that  the 
requirements  for  which  an  exemption  is 
being  provided  should  not  be  applied  to 
the  agreements,  contracts  or  transactions 
at  issue;  that  the  exemption  is  consistent 
with  the  public  interest  and  the 
purposes  of  the  Act;  that  the 
agreements,  contracts  or  transactions 
will  be  entered  into  solely  between 
appropriate  persons;  and  that  the 
exemption  will  not  have  a  material 
adverse  effect  on  the  ability  of  the 
Commission  or  any  designated  contract 
market  or  derivatives  transaction 
execution  facility  to  discharge  its 
regulatory  or  self-regulatory 
responsibilities  under  the  CEA.19  With 

17  Covered  transactions  are  subject  to  certain 
exceptions  not  relevant  to  the  publication  of  this 
proposal. 

18  Section  4(c)(1)  of  the  CEA,  7  U.S.C.  §6(c)(l), 
provides  in  full  that: 

In  order  to  promote  responsible  economic  or 
financial  innovation  and  fair  competition,  the 
Commission  by  rule,  regulation,  or  order,  after 
notice  and  opportunity  for  hearing,  may  (on  its  own 
initiative  or  on  application  of  any  person,  including 
any  board  of  trade  designated  or  registered  as  a 
contract  market  or  derivatives  transaction  execution 
facility  for  transactions  for  future  delivery  in  any 
commodity  under  section  7  of  this  title)  exempt  any 
agreement,  contract,  or  transaction  (or  class  thereof) 
that  is  otherwise  subject  to  subsection  (a)  of  this 
section  (including  any  person  or  class  of  persons 
offering,  entering  into,  rendering  advice  or 
rendering  other  services  with  respect  to,  the 
agreement,  contract,  or  transaction),  either 
unconditionally  or  on  stated  terms  or  conditions  or 
for  stated  periods  and  either  retroactively  or 
prospectively,  or  both,  from  any  of  the  requirements 
of  subsection  (a)  of  this  section,  or  from  any  other 
provision  of  this  chapter  (except  subparagraphs 
(c)(ii)  and  (D)  of  section  2(a)(1)  of  this  title,  except 
that  the  Commission  and  the  Securities  and 
Exchange  Commission  may  by  rule,  regulation,  or 
order  jointly  exclude  any  agreement,  contract,  or 
transaction  from  section  2(a)(1)(D)  of  this  title),  if 
the  Commission  determines  that  the  exemption 
would  be  consistent  with  the  public  interest. 

19  Section  4(c)(2)  of  the  CEA,  7  U.S.C.  §  6(c)(2), 
provides  in  full  that: 

The  Commission  shall  not  grant  any  exemption 
under  paragraph  (1)  from  any  of  the  requirements 
of  subsection  (a)  of  this  section  unless  the 
Commission  determines  that — 

(A)  The  requirement  should  not  be  applied  to  the 
agreement,  contract,  or  transaction  for  which  the 
exemption  is  sought  and  that  the  exemption  would 
be  consistent  with  the  public  interest  and  the 
purposes  of  this  Act;  and 

(B)  The  agreement,  contract,  or  transaction — 

(i)  Will  be  entered  into  solely  between 
appropriate  persons;  and 

(ii)  Will  not  have  a  material  adverse  effect  on  the 
ability  of  the  Commission  or  any  contract  market  or 
derivatives  transaction  execution  facility  to 
discharge  its  regulatory  or  self-regulatory  duties 
under  this  Act. 


respect  to  the  term  “appropriate 
persons,”  Section  4(c)(3)  of  the  Act 
enumerates  several  categories  of 
appropriate  persons  and  provides  in 
subparagraph  (K)  that  the  term  shall 
include  “[s]uch  other  persons  that  the 
Commission  determines  to  be 
appropriate  in  light  of  *  *  *  the 
applicability  of  appropriate  regulatory 
protections.” 

In  order  for  the  Commission  to 
approve  the  Exchange’s  request  to  list 
for  trading  ST  gold  futures  contracts  as 
security  futures,  it  would  have  to  find 
that  the  interest  that  would  underlie  an 
ST  gold  futures  contract  is  a  security. 
However,  if  the  contracts  are  considered 
to  be  futures  contracts  based  on  a 
commodity  that  is  not  a  security,  then 
they  would  be  subject  to  the  exclusive 
jurisdiction  of  the  CFTC  under  CEA 
Section  §  2(a)(1)(A),  and  listing  the 
contract  for  trading  as  a  security  future 
as  the  Exchange  proposes  would  violate 
the  CEA.20 

ST  gold  futures  contracts  would  be 
based  on  an  innovative  and  highly 
successful  product  that  efficiently  and 
transparently  creates  exposure  to  the 
spot  price  of  gold  by  combining 
attributes  of  exchange  traded  financial 
products,  cash  commodity  ownership 
interests,  and  speculative  participation 
in  the  price  volatility  of  a  commodity. 
The  jurisdictional  classification  of  the 
underlying  instrument,  whether  as  a 
security  or  a  commodity  that  is  not  a 
security,  is  not  straightforward. 

In  enacting  Section  4(c)  of  the  Act, 
Congress  noted  that  the  goal  of  the 
provision  “is  to  give  the  Commission  a 
means  of  providing  certainty  and 
stability  to  existing  and  emerging 
markets  so  that  financial  innovation  and 
market  development  can  proceed  in  an 
effective  and  competitive  manner.”  21 
Accordingly,  the  Commission  proposes 
to  use  its  authority  under  Section  4(c)  of 
the  Act  to  exempt  transactions  in  ST 
gold  futures  contracts  that  would  be 
listed  for  trading  on  OneChicago  from 
those  provisions  of  the  Act  and  the 
Commission’s  regulations  thereunder 
that,  if  the  underlying  were  considered 
to  be  a  commodity  that  is  not  a  security, 
would  be  inconsistent  with  the  trading 
and  clearing  of  ST  gold  futures  contracts 
as  security  futures.22  The  proposed 

20  7  U.S.C.  §  2(a)(1)(A).  Security  futures  are 
subject  to  joint  regulation  by  the  CFTC  and  the  SEC 
under  Section  2(a)(1)(D)  of  the  CEA,  7  U.S.C. 
§2(a)(l)(D). 

21  H  R.  Conf.  Rep.  No.  102-978, 1992 
U.S.C.C.A.N.  3179,  at  3213  (H.R.  Conf.  Rep.). 

22  The  Commission  recently  issued  a  similar  order 
with  respect  to  exchange  traded  credit  default 
products.  See  Order  Exempting  the  Trading  and 
Clearing  of  Certain  Credit  Default  Products 
Pursuant  to  the  Exemptive  Authority  in  Section  4(c) 


exemption  would  require  that 
transactions  in  ST  gold  futures  contracts 
comply  with  the  requirements 
established  for  transactions  in  security 
futures  by  the  Act  and  the  Commission’s 
regulations  thereunder.23 

In  proposing  to  exercise  its  exemptive 
authority  under  Section  4(c)  of  the  Act, 
the  Commission  is  not  required  to,  and 
does  not,  find  either  that  an  ST  gold 
futures  contract  is  based  on  a  security, 
or  that  it  is  not  based  on  a  security  and 
is  thereby  subject  to  exclusive 
regulation  under  the  CEA.  In  this  regard, 
the  House-Senate  Conference 
Committee  in  the  legislative  process 
leading  to  the  enactment  of  CEA  Section 
4(c)  noted  that: 

[TJhis  provision  provides  flexibility  for  the 
Commission  to  provide  legal  certainty  to 
novel  instruments  where  the  determination 
as  to  jurisdiction  is  not  straightforward. 
Rather  than  making  a  finding  as  to  whether 
a  product  is  or  is  not  a  futures  contract,  the 
Commission  in  appropriate  cases  may 
proceed  directly  to  issuing  an  exemption.24 

Futures  contracts  based  on  the 
underlying  Shares  of  the  Trust  are 
“novel  instruments”  and,  as  noted 
above,  the  “determination  as  to  [their] 
jurisdiction  is  not  straightforward.” 
Given  the  potential  usefulness  of  ST 
gold  futures  contracts  to  the  significant 
market  for  the  Shares  that  would 
underlie  such  contracts,  as  well  as  all 
gold-linked  markets,  the  Commission 
believes  that  this  may  be  an  appropriate 
case  for  issuing  an  exemption  without 
making  a  finding  as  to  the  precise  nature 
of  the  underlying  Shares  of  the  Trust. 

Exempting  transactions  in  ST  gold 
futures  contracts  from  the  provisions  of 
the  Act,  and  the  Commission’s 
regulations  thereunder,  that  are 
inconsistent  with  the  trading  and 
clearing  of  security  futures,  and  thereby 
permitting  the  trading  of  ST  gold  futures 
contracts  as  security  futures  on 
OneChicago,  may  foster  both  financial 
innovation  by  expeditiously  bringing  an 
innovative  derivatives  product  to 
market,  and  competition  by  not 
potentially  excluding  other  similarly 
innovative  products  from  trading  on 
regulated  futures  markets.  In  addition, 
ST  gold  futures  contracts,  if  traded  as 
security  futures  pursuant  to  an 
exemption,  would  be  subject  to 
regulation  by  both  the  SEC  and  the 
Commission.  The  implementation  of  an 
exemption,  under  these  circumstances, 
would  not  erode  customer  protections 

of  the  Commodity  Exchange  Act,  72  FR  32079  (June 
11,  2007). 

23  Transactions  in  ST  gold  futures  contracts 
would  be  subject  to  the  provisions  of  the  securities 
laws,  including  any  applicable  provision  of  the  ’33 
and  ’34  Acts. 

24  H  R.  Conf.  Rep.  at  3214-3215. 
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or  impair  the  ability  of  the  Commission 
or  OneChicago  to  discharge  any 
regulatory  or  self-regulatory  duty  under 
the  Act. 

IV.  Request  for  Comment 

The  purposes  of  the  CEA  include 
“promoting]  responsible  innovation 
and  fair  competition  among  boards  of 
trade,  other  markets  and  market 
participants.”25  Based  on  the  foregoing, 
it  may  be  consistent  with  these  and  the 
other  purposes  of  the  CEA,  and  with  the 
public  interest,  for  ST  gold  futures 
contracts  to  trade  on  OneChicago  as 
security  futures.  The  Commission  urges 
interested  persons  to  provide  comments 
that  will  assist  the  Commission  in 
conducting  its  analysis  of  the  issues 
relevant  to  this  proposal.  This  release  is 
not  intended  in  any  way  to  alter  the 
current  status  of  any  transaction  that  is 
subject  to  one  or  more  provisions  of  the 
’33  or  ’34  Acts  or  the  CEA,  including 
any  regulations  adopted  thereunder. 

V.  Related  Matters 

A.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(PRA) 26  imposes  certain  requirements 
on  federal  agencies  (including  the 
Commission)  in  connection  with  their  * 
conducting  or  sponsoring  any  collection 
of  information  as  defined  by  the  PRA. 
The  proposed  exemptive  order  would 
not,  if  issued,  require  a  new  collection 
of  information  from  any  entity  that 
would  be  subject  to  the  proposed  order. 

B.  Cost-Benefit  Analysis 

Section  15(a)  of  the  CEA,  as  amended 
by  Section  119  of  the  Commodity 
Futures  Modernization  Act  of  2000, 27 
requires  the  Commission  to  consider  the 
costs  and  benefits  of  its  action  before 
issuing  an  order  under  the  CEA.  Section 
15(a)  of  the  Act  further  specifies  that 
costs  and  benefits  shall  be  evaluated  in 
light  of  the  following  five  broad  areas  of 
market  and  public  concern:  Protection 
of  market  participants  and  the  public; 
efficiency,  competitiveness,  and 
financial  integrity  of  futures  markets; 
price  discovery;  sound  risk  management 
practices;  and  other  public  interest 
considerations.  By  its  terms,  Section 
15(a)  does  not  require  the  Commission 
to  quantify  the  costs  and  benefits  of  an 
order  or  to  determine  whether  the 
benefits  of  the  order  outweigh  its  costs. 
Rather,  Section  15(a)  simply  requires 
the  Commission  to  “consider  the  costs 


25 CEA  section  3(b),  7  U.S.C.  5(b).  See  also  CEA 
section  4(c)(1),  7  U.S.C.  6(c)(1)  (purpose  of 
exemption  is  “to  promote  responsible  economic  or 
financial  innovation  and  fair  competition.”) 

26  44  U.S.C.  3507(d). 

22  7  U.S.C.  19(a). 


and  benefits”  of  its  action.  Accordingly, 
the  Commission  could  in  its  discretion 
give  greater  weight  to  any  one  of  the  five 
enumerated  areas  and  could  in  its 
discretion  determine  that, 
notwithstanding  its  costs,  a  particular 
order  was  necessary  or  appropriate  to 
protect  the  public  interest  or  to 
effectuate  any  of  the  provisions  or  to 
accomplish  any  of  the  purposes  of  the 
CEA.  The  Commission  specifically 
invites  public  comment  on  its  analysis 
of  the  costs  and  benefits  associated  with 
the  proposed  issuance  of  an  exemptive 
order  under  Section  4(c)  of  the  Act. 

The  primary  cost  that  could  be 
associated  with  the  proposed  exemptive 
order  is  the  burden  that  may  arise  from 
subjecting  transactions  in  ST  gold 
futures  contracts,  and  thereby  the 
market  participants  transacting  in  such 
contracts,  to  the  dual  regulation  of 
security  futures  by  the  Commission  and 
the  SEC.  Potential  costs  arising  from 
dual  regulation,  however,  are 
outweighed  by  the  legal  certainty  and 
additional  benefits  that  could  arise  from 
the  issuance  of  the  proposed  exemptive 
order.  For  example,  permitting  the 
trading  of  ST  gold  futures  contracts  on 
OneChicago,  through  the  issuance  of  the 
proposed  exemptive  order,  could 
facilitate  price  discovery  for  gold  and 
gold-linked  interests  given  that  a  liquid 
market  in  ST  gold  futures  contracts 
would  serve  as  an  additional  source  for 
discerning  the  appropriate  market  value 
of  gold.  As  discussed  previously,  the 
issuance  of  the  proposed  exemptive 
order  may  also  foster  competition  by 
bringing  a  new  derivatives  product  to 
market  expeditiously  without  negatively 
impacting  potential  innovations  in  other 
markets  for  other  commodities. 

In  addition,  the  issuance  of  the 
proposed  exemptive  order  would  not 
result  in  any  costs  in  terms  of  reduced 
protections  for  Commission-regulated 
markets  or  market  participants. 
Transactions  in  ST  gold  futures 
contracts,  pursuant  to  the  proposed 
exemption,  would  be  executed  on 
OneChicago  as  security  futures  and 
would  be  subject  to  extensive  and 
detailed  regulation  by  the  SEC  and  the 
Commission.  Consequently,  only 
intermediaries  registered  or  notice- 
registered  with  .the  Commission  and  the 
SEC  would  be  able  to  solicit,  accept 
orders  for,  or  deal  in  any  transactions  in 
connection  with  ST  gold  futures 
contracts.  The  implementation  of  an 
exemption,  under  these  circumstances, 
would  not  negatively  impact  any 
applicable  regulatory  measure  designed 
to  protect  market  participants  or  the 
public  interest.  With  respect  to  financial 
integrity,  The  Options  Clearing 
Corporation,  as  both  a  derivatives 


clearing  organization  registered  as  such 
with  the  Commission  and  a  clearing 
agency  registered  as  such  with  the  SEC, 
would  carry  out  the  clearing  and 
settlement  of  OneChicago’s  ST  gold 
futures  contracts,  including  directing 
appropriate  arrangements  for  the 
payment  and  physical  delivery  of  the 
Shares  that  would  underlie  the  ST  gold 
futures  contracts. 

After  considering  the  factors 
presented  in  this  release,  the 
Commission  has  determined  to  seek 
comment  on  the  proposed  order  as 
discussed  above. 

Issued  in  Washington,  DC,  on  March  10, 
2008  by  the  Commission. 

David  A.  Stawick, 

Secretary  of  the  Commission. 

[FR  Doc.  E 8— 5203  Filed  3-13-08;  8:45  am] 
BILLING  CODE  6351-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Appointment  of  Army  Officials  to  the 
Army  Emergency  Relief — Board  of 
Managers  and  Board  of  Advisors 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice. 

SUMMARY:  Notice  is  given  of  certain 
Army  officials  assigned  to  positions 
authorized  to  serve  without 
compensation  as  a  director  or  officer,  or 
to  otherwise  participate  in  the 
management  of  the  Army  Emergency 
Relief  (AER),  a  military  welfare  society. 
DATES:  Effective  Date:  December  17, 
2007. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  Stockel,  703-695-4296,  Office  of 
the  Army  General  Counsel,  104  Army 
Pentagon,  Washington,  DC  20310-0104. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Army  General  Counsel,  in 
accordance  with  10  U.S.C.  1033  and  by 
DoD  regulation  (DoD  5500. 7-R, 
Standards  of  Conduct,  section  3-202), 
announces  the  appointment  of  certain 
Army  officials  to  serve  without 
compensation  as  a  director  or  officer,  or 
to  otherwise  participate  in  the 
management  of  the  Army  Emergency 
Relief,  a  military  welfare  society.  Non- 
Federal  entities  in  these  categories  must 
be  predesignated  by  the  Secretary  of 
Defense.  The  Secretary  of  Defense’s 
authority  for  such  designations  was 
delegated  to  the  Department  of  Defense 
General  Counsel,  who  has  designated  all 
of  the  organizations,  and  concurred  in 
all  of  the  appointments,  listed  below. 
Appointments  made  under  this 
authority  extend  to  the  named  officials, 
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as  well  as  to  their  successors.  The 
Secretary  of  the  Army  has  made  the 
following  appointments  with  the 
concurrence  of  the  Department  of 
Defense  General  Counsel: 

To  the  Board  of  Managers  of  the  Army 
Emergency  Relief: 

1.  Vice  Chief  of  Staff,  U.S.  Army. 

2.  Sergeant  Major  of  the  Army. 

3.  The  Inspector  General. 

4.  Deputy  Commanding  General,  U.S. 
Army  Materiel  Command. 

5.  Deputy  Chief  of  Staff,  G— 1,  U.S. 
Army  Forces  Command. 

6.  Director,  Installation  Management 
Agency. 

7.  Deputy  Chief  of  Staff,  G-l,  U.S. 
Army. 

8.  Deputy  Commanding  General/Chief 
of  Staff,  U.S.  Army  Training  and 
Doctrine  Command. 

9.  Commanding  General,  U.S.  Army 
Soldier  Support  Institute. 

10.  Deputy  Chief  of  Staff,  G— 1,  U.S. 
Army  Europe  and  Seventh  Army. 

11.  Command  Sergeant  Major,  U.S. 
Army  Sergeants  Major  Academy. 

12.  Command  Sergeant  Major,  U.S. 
Army  Forces  Command. 

To  the  Board  of  Advisors: 

1.  Chief  of  Staff,  Army. 

2.  Commander,  UNC/Combined 
Forces  Command/U.S.  Forces.  Korea. 

3.  Commander,  U.S.  Army  Materiel 
Command. 

4.  Commanding  General,  U.S.  Army 
Europe  and  Seventh  Army. 

5.  Commanding  General,  U.S.  Army 
Forces  Command. 

6.  Commanding  General,  U.S.  Army 
Training  and  Doctrine  Command. 

7.  Commanding  General,  U.S.  Army 
Pacific. 

8.  The  Surgeon  General/Commanding 
General,  U.S.  Army  Medical  Command. 

9.  Chief  of  Engineers/Commanding 
General,  U.S.  Army  Corps  of  Engineers. 

10.  Commanding  General,  U.S.  Army  ' 
Intelligence  and  Security  Command. 

11.  Commanding  General,  Military 
Surface  Deployment  and  Distribution 
Command. 

12.  Commanding  General,  U.S.  Army 
Military  District  of  Washington/ 
Commander,  Joint  Force  Headquarters- 
National  Capital  Region. 

13.  Provost  Marshal/Commanding 
General,  U.S.  Army  Criminal 
Investigation  Command. 

Brenda  S.  Bowen, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  E8-5134  Filed  3-13-08;  8:45  am] 

BILLING  CODE  3710-08-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (DEIS/ 
EIR)  for  the  San  Bernardino  Lakes  and 
Streams,  San  Bernardino  County,  CA 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DOD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  purpose  of  the  study  is  to 
evaluate  approximately  a  16-mile  reach 
of  the  Santa  Ana  River  along  the 
southern  boundary  of  the  City  of  San 
Bernardino  and  the  northern  boundary 
of  the  City  of  Redlands  located  in  San 
Bernardino  County,  CA.  The  focus  will 
be  on  watershed  improvements  by 
developing  alternatives  for  ecosystem 
restoration,  and  incorporating  flood  risk 
management  features  in  some  areas  in 
downtown  San  Bernardino  and 
Redlands.  The  restoration  project  will 
concentrate  on  revitalization  of  the 
riparian  vegetation  community: 
establish  environmental  corridor  to 
benefit  wildlife  and  sensitive  species; 
and  address  flood  risk  management 
uses.  The  portion  of  the  Santa  Ana  River 
to  be  studied  is  located  entirely  within 
San  Bernardino  County, -CA. 

OATES:  Provide  comments  by  April  28, 
2008. 

ADDRESSES:  Submit  comments  to  Mr. 
Kirk  C.  Brus  at  U.S.  Army  Corps  of 
Engineers,  Los  Angeles  District,  CESPL- 
PD-RL,  P.O.  Box  532711,  Los  Angeles, 
CA  90053-2325. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Kirk  C.  Brus,  Environmental 
Coordinator,  Regional  Planning  Section, 
at  213-452-3876;  fax  213-452-4204  or 
E-mail  at  kirk.c.brus@usace.army.mil. 
SUPPLEMENTARY  INFORMATION:  1. 
Authorization:  The  proposed  study  is 
authorized  by  House  Document  No.  135, 
81st  Congress,  1st  Session;  dated  8  May 
1964,  which  reads  as  follows: 

Resolved  by  the  Committee  on  Public 
Works  of  the  House  of  Representatives, 
United  States,  that  the  Board  of  Engineers  for 
Rivers  and  Harbors  is  hereby  requested  to 
review  the  reports  on  (a)  San  Gabriel  River 
and  Tributaries,  published  as  House 
Document  No.  838,  76th  Congress,  3d 
Session;  and  (b)  Santa  Ana  River  and 
Tributaries. 

The  proposed  study  is  also  authorized 
by  House  Document  20,  106th  Congress, 
1st  Session  Adopted  April  15,  1999, 
which  reads  as  follows: 

Resolved  by  the  Committee  on 
Transportation  and  Infrastructure  of  the 
United  States  House  of  Representatives,  that 


the  Secretary  of  the  Army  is  requested  to 
review  the  report  of  the  Chief  of  the 
Engineers  of  Santa  Ana  River  Main  Stem, 
including  Santiago  Creek,  California,  and 
other  pertinent  reports  to  determine  whether 
modification  to  the  recommendations 
contained  therein  are  advisable  at  the  present 
time  in  the  interest  of  reducing  the  risks  to 
public  safety  and  property  caused  by 
flooding  from  high  groundwater  conditions, 
groundwater  liquefaction  related  water 
quality  contamination  and  environmental 
damage  in  the  City  of  San  Bernardino, 
California  and  adjacent  communities. 

2.  Background:  The  San  Bernardino 
Valley  has  undergone  considerable  land 
use  changes  since  1842  when  Mexico 
granted  Rancho  San  Bernardino  to 
Antonio  Maria  Lugo  who  grazed 
thousands  of  head  of  cattle  in  the  valley 
dotted  with  streams,  riparian  corridors, 
wetland  and  marsh  areas,  seeps  and 
meadows.  Naval  oranges  and  other 
profitable  agriculture  crops  fueled  the 
growth  through  the  1870’s.  The  1880’s 
brought  the  gold  rush,  more  growth,  and 
from  the  late  1880’s  until  1965,  the 
Pacific  Electric  Railway  Company 
played  a  significant  role  in  the 
development  of  San  Bernardino  County. 
With  continued  urbanization  and 
growth  and  development  of  industry 
and  new  technology  land  transitioned 
from  agricultural  use  to  development  of 
business,  industrial  and  residential 
property.  Due  to  the  development  of 
modern  railroads  and  the  transition 
from  passenger  and  freight  to  freight 
only,  the  re-configuration  of  rail-routes 
and  transportation  hubs  through  the 
1960’s  and  1970’s  have  significantly 
impacted  San  Bernardino  Valley.  The 
growth  and  development  of  the 
community  resulted  in  the  loss  or 
degradation  of  many  of  the  wetland, 
marsh  and  open-water  areas;  as  well  as, 
the  constriction,  fragmentation, 
degradation  and  loss  in  spatial  extent  of 
the  riparian  community  that  once 
existed  in  the  San  Bernardino  Valley 
and  the  Santa  Ana  River.  Impacts  to  the 
groundwater  coming  from  the  San 
Bernardino  Mountains  have  also 
occurred  due  to  the  changes  in  land  use. 
In  the  past,  groundwater  levels  have 
risen  enough  to  reach  the  ground 
surface,  resulting  in  structural  damage, 
flooded  basements,  weakened  load- 
bearing  capacity  of  streets,  disrupted 
underground  utilities,  substantially 
increasing  liquefaction  hazard  should  a 
seismic  event  occur,  and  increased 
development  costs  and  limitations. 
Historic  high  groundwater  levels 
occurred  in  1984  after  five  consecutive 
wet  years,  when  groundwater  reached 
unacceptably  high  levels  in  the  San 
Bernardino  Valley.  The  16-mile  reach  of 
the  Santa  Ana  River  located  between  the 
City  of  San  Bernardino  to  the  north  and 
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the  City  of  Redlands  to  the  south  poses 
damage  to  riparian  ecosystems  from  past 
flooding  and  groundwater  polluting 
activities.  Ecosystem  processes  that  help 
maintain  groundwater  supplies  must  be 
protected  and  restored  where  degraded. 
Flood  risk  management  measures  are  a 
way  to  support  the  riparian  habitat. 
Alternatives  to  be  considered  are  those 
that  will  reduce  further  degradation  of 
the  river  and  the  riparian  ecosystem; 
improve  the  quality  of  both  ground  and 
surface  waters;  and  reduce  adverse 
water  quality  impacts  from  runoff. 

3.  Scoping  Process:  a.  A  scoping 
meeting  is  scheduled  for  the  following 
three  dates,  times  and  locations,  as 
follows:  April  9,  2008,  6  to  8  p.m.,  City 
of  Redlands  City  Council  Chambers,  35 
Cajon  Street,  Suite  2,  Redlands,  CA 
92373;  April  10,  2008,  6  p.m  to  8  p.m., 
San  Bernardino  County  Regional  Parks 
Department  Meeting  Room,  777  East 
Rialto  Avenue,  San  Bernardino,  CA 
92415,  and;  April  11,  2008,  6  to  8  p.m., 
City  of  San  Bernardino  Economic 
Development  Agency  Board  Room,  201 
North  E.  Street,  Third  Floor,  San 
Bernardino,  CA  92401.  For  additional 
information  on  dates,  times,  and 
locations  please  contact  Jim  Canady, 

San  Bernardino  County  Regional  Parks 
Department,  at  (909)  383-3202. 

Potential  impacts  associated  with  the 
proposed  action  will  be  evaluated. 
Resource  categories  that  will  be 
analyzed  are;  Physical  environment, 
geology,  biological  resources,  air 
quality,  water  quality,  recreational 
usage,  aesthetics,  cultural  resources, 
transportation,  noise,  hazardous  waste, 
socioeconomics  and  safety. 

b.  Participation  of  affected  Federal, 
State  and  local  resource  agencies,  Native 
American  groups  and  concerned  interest 
groups/individuals  is  encouraged  in  the 
scoping  process.  Public  participation 
will  be  especially  important  in  defining 
the  scope  of  analysis  in  the  Draft  EIS/ 
EIR,  identifying  significant 
environmental  issues  and  impact 
analysis  in  the  Draft  EIS/EIR  and 
providing  useful  information  such  as 
published  and  unpublished  data, 
personal  knowledge  of  relevant  issues 
and  recommending  mitigation  measures 
associated  with  the  proposed  action. 

c.  Those  interested  in  providing 
information  or  data  relevant  to  the 
environmental  or  social  impacts  that 
should  be  included  or  considered  in  the 
environmental  analysis  can  furnish  this 
information  by  writing  to  the  points  of 
contact  indicated  above  or  by  attending 
the  public  scoping  meeting.  A  mailing 
list  will  also  be  established  so  pertinent 
data  may  be  distributed  to  interested 
parties. 


Dated:  March  7,  2008. 

Thomas  H.  Magness, 

Colonel,  U.S.  Army,  District  Commander. 
[FR  Doc.  E8-5141  Filed  3-13-08;  8:45  am] 

BILLING  CODE  3710-KF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  to  Prepare  an  Environmental 
Impact  Statement  for  the  San 
Francisco  Bay  to  Stockton  (John  F. 
Baldwin  and  Stockton  Ship  Channels) 
Navigation  Improvement  Project, 
California 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA),  the  U.S.  Army  Corps  of 
Engineers  (Corps),  San  Francisco 
District,  the  Port  of  Stockton,  and  the 
Contra  Costa  County  Water  Agency  are 
preparing  an  Environmental  Impact 
Statement/Environmental  Impact  Report 
(EIS/EIR)  to  evaluate  the  efficiency  of 
the  movement  of  goods  along  the 
existing  deep  draft  navigation  route 
extending  from  the  San  Francisco  Bay  to 
the  Port  of  Stockton.  The  proposed 
action  consists  of  altering  the  depth  of 
the  deep  draft  navigation  route.  The 
authority  for  the  San  Francisco  Bay  to 
Stockton  Navigation  Improvement 
Project  was  provided  under  House 
Document  208,  House  Report  89-973 
cited  in  Section  301  of  the  Rivers  and 
Harbors  Act  of  1965,  Pub.  L.  89-298, 

§  204,  79  Stat.  1073.  This  is  a  notice  of 
intent  to  prepare  an  EIS/EIR,  and  to 
consider  all  reasonable  alternatives, 
evaluate  potential  impacts  of  the 
proposed  action,  and  identify 
appropriate  mitigation  measures. 

DATES:  Two  public  scoping  meetings 
will  be  held  on  the  proposed  action.  The 
first  public  scoping  meeting  will  be  held 
in  Martinez  on  March  26,  2008,  from  5 
p.m.  to  7  p.m.  The  second  public 
scoping  meeting  will  be  held  in 
Stockton  on  April  2,  2008,  frotn  5  p.m. 
to  7  p.m.  The  public  comment  period 
begins  on  March  12,  2008.  Written 
comments  from  all  interested  parties 
must  be  received  by  April  30,  2008. 
ADDRESSES:  The  Martinez  scoping 
meeting  will  be  held  at  the  Contra  Costa 
County  Administration  Building,  Room 
101,  651  Pine  Street,  Martinez,  CA 
94553.  The  Stockton  scoping  meeting 
will  be  held  at  the  Cesar  Chavez  Central 
Library,  Stewart-Hazelton  Room,  605  N. 
El  Dorado  Street,  Stockton,  CA  94553. 


FOR  FURTHER  INFORMATION  CONTACT: 

Questions  and  comments  regarding  the 
proposed  action  can  be  addressed  to: 

Ms.  Nancy  Ferris,  U.S.  Army  Corps  of 
Engineers,  San  Francisco  District,  1455 
Market  Street,  San  Francisco,  CA 
94103-1398,  telephone:  (415)  503-6865, 
or  SPNETPA@usace.army.mil.  All 
written  comments  can  also  be  faxed  to 
(415)  503-6692  or  sent  electronically  to 
SPNETPA@usace.army.mil. 
SUPPLEMENTARY  INFORMATION:  The 
following  section  will  address  the  study 
area,  and  some  of  the  alternatives  that 
will  be  addressed  in  this  study. 

1.  Background:  The  San  Francisco 
Bay  to  Stockton  Improvement  Project 
includes  the  John  F.  Baldwin  and 
Stockton  Ship  Channels,  which  extend 
75  nautical  miles  from  the  Pacific 
Ocean,  just  outside  the  Golden  Gate,  to 
the  Port  of  Stockton.  The  project  is 
divided  into  two  separate  reaches,  with 
the  John  F.  Baldwin  Ship  Channel 
extending  from  the  Golden  Gate  to 
Chipps  Island,  and  the  Stockton  Ship 
Channel  extending  from  Chipps  Island 
to  the  Port  of  Stockton.  Portions  of  the 
reaches  have  been  deepened  in  the  past; 
however,  not  all  reaches  attained 
authorized  dimensions.  Currently,  the 
Corps  is  reevaluating  the  authorized 
Federal  project  to  determine  the  extent 
to  which  changes  to  channel 
dimensions  are  warranted. 

2.  Proposed  action:  Based  on  the  need 
for  improved  efficiency  of  the 
movement  of  goods,  the  proposed  action 
is  to  alter  the  depth  of  the  John  F. 
Baldwin  and  Stockton  Ship  Channels. 

3.  Project  Alternatives:  The  following 
are  some  of  the  alternatives  that  will  be 
evaluated  in  the  EIS/EIR: 

(a)  No  action.  The  efficiency  of 
maintaining  the  current  depths  of  the 
John  F.  Baldwin  and  Stockton  Ship 
Channels  will  be  evaluated. 

(b)  Modify  the  shipping  channels  to 
authorized  depths.  Following  the 
original  plans  of  the  authorized  project, 
the  channels  will  be  modified  to  the 
authorized  project  depths.  Alternative 
placement  sites  for  dredged  material, 
including  beneficial  reuse,  will  be 
evaluated. 

(c)  Modify  the  shipping  channels  to 
alternate  depths.  All  or  portions  of  the 
John  F.  Baldwin  and  Stockton  Ship 
Channels  will  be  evaluated  for  depths 
differing  from  current  or  authorized 
depths.  This  will  be  accomplished  in 
consideration  of  economic  and 
environmental  impacts  of  the  proposed 
project. 

(d)  Alternative  transport  methods. 
Alternative  methods  for  the  transport  of 
goods  such  as  truck  or  rail  transport  will 
be  evaluated. 
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4.  Environmental  Considerations:  In 
all  cases,  pursuant  to  NEPA  guidelines, 
environmental  considerations  will 
include  human  health,  biological 
resources,  geophysical  impacts,  air 
quality,  water  quality,  salinity,  hazards, 
noise,  utilities  and  service  systems, 
transportation,  land  use  and  planning, 
historic  and  cultural  resources, 
aesthetics,  recreation,  social  and 
economic  effects,  as  well  as  other 
potential  environmental  issues  of 
concern. 

5.  Scoping  Process:  The  Corps  is 
seeking  participation  and  input  of  all 
interested  Federal,  State,  and  local 
agencies,  Native  American  groups,  and 
other  concerned  private  organizations  or 
individuals  through  this  public  notice. 
Public  scoping  meetings  will  be  held  in 
Martinez,  CA  and  Stockton,  CA  (see 
DATES).  Any  changes  to  the  date,  time, 
or  location  will  be  published  in  the 
newspaper  or  provided  by  mail  to  those 
requesting  information.  The  purpose  of 
the  meeting  is  to  solicit  comments 
regarding  the  potential  impacts, 
environmental  issues,  and  alternatives 
associated  with  the  proposed  action. 
Public  participation  will  help  to  define 
the  scope  of  the  environmental  analysis 
in  the  EIS/EIR;  identify  other  significant 
issues;  provide  other  relevant 
information;  and  recommend  mitigation 
measures.  The  public  comment  period 
starts  on  March  12,  2008,  and  closes  on 
April  30,  2008.  All  comments  received 
will  be  considered  in  the  preparation  of 
the  EIS/EIR. 

6.  Availability  of  EIS:  The  public  will 
have  an  additional  opportunity  to 
comment  on  project  alternatives  once 
the  draft  EIS/EIR  is  released.  The  Corps 
will  announce  availability  of  the  draft 
EIS/EIR  in  the  Federal  Register  and 
other  media,  and  will  provide  a  45-day 
public  review  period  for  the  public, 
organizations,  and  agencies  to  review 
and  comment  on  the  EIS/EIR.  All 
submitted  comments  will  be  addressed 
in  the  Final  EIS/EIR.  All  interested 
parties  should  respond  to  this  notice 
and  provide  a  current  address  if  they 
wish  to  be  notified  of  the  EIS/EIR 
circulation. 

Mike  A.  Dillabough, 

Chief,  Operations  and  Readiness  Division. 

[FR  Doc.  E8-5133  Filed  3-13-08;  8:45  am] 

BILLING  CODE  3710-19-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Coastal  Engineering  Research  Board 
(CERB) 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463), 
announcement  is  made  of  the  following 
committee  meeting: 

Name  of  Committee:  Coastal 
Engineering  Research  Board  (CERB). 

Date  of  Meeting:  April  2,  2008. 

Place:  Marriott  New  Orleans  Metairie 
at  Lakeway,  3838  N.  Causeway 
Boulevard,  Metairie,  LA  70002. 

Time:  8  a.m.  to  3:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  and  notice  of  intent  to  attend 
the  meeting  may  be  addressed  to 
Colonel  Richard  B.  Jenkins,  Executive 
Secretary,  Commander,  U.S.  Army 
Engineer  Research  and  Development 
Center,  Waterways  Experiment  Station, 
3909  Halls  Ferry  Road,  Vicksburg,  MS 
39180-6199. 

SUPPLEMENTARY  INFORMATION:  The  Board 
provides  broad  policy  guidance  and 
review  of  plans  and  fund  requirements 
for  the  conduct  of  research  and 
development  of  research  projects  in 
consonance  with  the  needs  of  the 
coastal  engineering  field  and  the 
objectives  of  the  Chief  of  Engineers. 

Proposed  Agenda:  The  theme  of  the 
meeting  is  “Regional  System-Wide 
Analysis  Lessons  Learned  from  the 
Louisiana  Coastal  Protection  and 
Restoration  (LACPR)  Study  and  the 
Mississippi  Coastal  Improvement 
Project  (MsCIP).”  The  morning 
presentations  will  be  given  on  the 
lessons  learned  from  LACPR  and  MsCIP 
system-based  approach  and 
presentations  on  the  oceanographic, 
sediment,  and  fresh  water  systems  and 
ecology  aspects  of  the  regional  system- 
wide  analysis  of  LACPR  and  MsCIP.  The 
afternoon  presentations  will  deal  with 
the  economical,  sociological  and 
political  systems,  and  the  States’ 
perspectives  pertaining  to  the  regional 
system-wide  analysis  of  LACPR  and 
MsCIP.  In  the  evening,  the  Board  will  go 
into  Executive  Session  to  discuss 
ongoing  and  future  action  items. 

These  meetings  are  open  to  the 
public;  participation  by  the  public  is 
scheduled  for  2:45  p.m.  on  April  2, 

2008. 

The  entire  meeting  is  open  to  the 
public,  but  since  seating  capacity  of  the 
meeting  is  limited,  advance  notice  of 


attendance  is  required.  Oral 
participation  by  public  attendees  is 
encouraged  during  the  time  scheduled 
on  the  agenda;  written  statements  may 
be  submitted  prior  to  the  meeting  or  up 
to  30  days  after  the  meeting. 

Brenda  S.  Bowen, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  E8-5132  Filed  3-13-08;  8:45  am] 

BILUNG  CODE  3710-61-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 

Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Correction  notice. 

SUMMARY:  On  March  10,  2008,  the 
Department  of  Education  published  a 
comment  period  notice  in  the  Federal 
Register  (Page  12717,  Column  2)  for  the 
information  collection,  “Tech-Prep 
Demonstration  Grants.”  The  responses 
are  hereby  corrected  to  20  and  the 
burden  hours  to  1,301. 

The  IC  Clearance  Official,  Regulatory 
Information  Management  Services, 
Office  of  Management,  hereby  issues  a 
correction  notice  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

Dated:  March  10,  2008. 

Angela  C.  Arrington, 

IC  Clearance  Official,  Regulatory  Information 
Management  Services,  Office  of  Management. 
[FR  Doc.  E 8— 5092  Filed  3-13-08;  8:45  am] 

BILLING  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 

Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  IC  Clearance  Official, 
Regulatory  Information  Management 
Services,  Office  of  Management  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  April  14, 
2008. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Education  Desk  Officer, 

Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Room  10222, 
Washington,  DC  20503.  Commenters  are 
encouraged  to  submit  responses 
electronically  by  email  to 
oira_submission@omb.eop.gov  or  via  fax 
to  (202)  395-6974.  Commenters  should 
include  the  following  subject  line  in 
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their  response  “Comment:  [insert  OMB 
number],  [insert  abbreviated  collection 
name,  e.g.,  “Upward  Bound 
Evaluation”].  Persons  submitting 
comments  electronically  should  not 
submit  paper  copies. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  IC  Clearance 
Official,  Regulatory  Information 
Management  Services,  Office  of 
Management,  publishes  that  notice 
containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement:  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment. 

Dated:  March  10,  2008. 

Angela  C.  Arrington. 

IC  Clearance  Official.  Regulatory  Information 
Management  Services,  Office  of  Management. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  College  Cost  Reduction  and 
Access  Act  (CCRAA)  Hispanic-Serving 
Institutions  Program  Application. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  100. 

Burden  Hours:  3,500. 

Abstract:  Collection  of  this 
information  is  necessary  so  that  the 
Secretary  of  Education  can  carry  out  the 
Hispanic-Serving  Institutions  program 
under  Title  IV,  Part  J  of  the  College  Cost 
Reduction  and  Access  Act.  The 
information  will  be  used  in  the 
evaluation  process  to  determine 
whether  proposed  activities  are 
consistent  with  legislated  activities  and 
to  determine  the  dollar  share  of  the 


Congressional  appropriation  to  be 
awarded  to  successful  applicants. 

This  information  collection  is  being 
submitted  under  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  the  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 

Requests  for  copies  of  the  information 
collection  submission  for  OMB  review 
may  be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
“Browse  Pending  Collections”  link  and 
by  clicking  on  link  number  3619.  When 
you  access  the  information  collection, 
click  on  “Download  Attachments  “  to 
view.  Written  requests  for  information 
should  be  addressed  to  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  LBJ,  Washington,  DC  20202-4537. 
Requests  may  also  be  electronically 
mailed  to  ICDocketMgr@ed.gov  or  faxed 
to  202-401-0920.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  electronically  mailed  to 
ICDocketMgr@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  E 8— 5093  Filed  3-13-08;  8:45  am) 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Proposed  Agency  Information 
Collection 

AGENCY:  Office  of  Civil  Rights  and 
Diversity,  U.S.  Department  of  Energy. 
ACTION;  Notice  and  request  for  OMB 
review  and  comment. 

SUMMARY:  The  Department  of  Energy 
(DOE)  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance,  a  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  collection  will  measure 
perceptions  of  DOE  and  contractor 
employees  regarding  the  Employee 
Concerns  Program,  as  well  as  measure 
the  effectiveness  of  the  Employee 
Concerns  Program  as  experienced  by 
clients. 

DATES:  Comments  regarding  this 
collection  must  be  received  on  or  before 
April  14,  2008.  If  you  anticipate  that 
you  will  be  submitting  comments,  but 
find  it  difficult  to  do  so  within  the 
period  of  time  allowed  by  this  notice, 


please  advise  the  OMB  Desk  Officer  of 
your  intention  to  make  a  submission  as 
soon  as  possible.  The  Desk  Officer  may 
be  telephoned  at  202-395-4650. 

ADDRESSES:  Written  comments  should 
be  sent  to  the  DOE  Desk  Officer,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10102, 
735  17th  Street,  NW.,  Washington,  DC 
20503,  and  to  Stan  Branch,  Employee 
Concerns  Manager,  Richland  Operations 
Office,  U.S.  Department  of  Energy,  P.O. 
Box  550,  M.S.  Al-61,  Richland,  WA 
99352,  or  by  fax  at  (509)  372-0998,  or 
by  e-mail  at  stanley_o_branch@rl.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  William  A.  Lewis,  Jr., 

Deputy  Director,  Office  of  Civil  Rights 
and  Diversity,  U.S.  Department  of 
Energy,  1000  Independence  Ave.,  SW., 
Washington,  DC  20585,  or  by  fax  at 
(202)  586-0888,  or  by  e-mail  at 
bill.lewis@hq.doe.gov. 

SUPPLEMENTARY  INFORMATION:  This 
information  collection  request  contains: 
(1)  OMB  No.  {enter  “New"};  (2) 
Information  Collection  Request  Title: 
Employee  Concerns  Program  Federal/ 
Contractor  Survey;  (3)  Type  of  Request: 
New  Collection;  (4)  Purpose:  Prepare 
and  perform  an  agency-wide  Employee 
Concerns  Program  survey  measuring 
perceptions  of  DOE  and  contractor 
employees  regarding  the  Employee 
Concerns  Program,  as  well  as  measuring 
the  effectiveness  of  the  Employee 
Concerns  Program  as  experienced  by 
clients;  (5)  Type  of  Respondents:  DOE 
federal  and  contractor  employees;  (6) 
Estimated  Number  of  Respondents: 
40,000;  (6)  Estimated  Number  of  Burden 
Hours:  10,000. 

Statutory  Authority 

DOE  ECP  Order  442. 1A,  section  4(F). 
This  order  implements  an  Employee 
Concerns  Program.  DOE,  federal  and 
contractor  employees,  including 
supervisors  and  managers  at  any  level  in 
an  organization,  may  report  employee 
concerns  related  to  the  environment, 
safety,  health,  and  management  of  DOE 
and  National  Nuclear  Security 
Administration  programs  and  facilities 
to  Headquarters  or  field  elements’ 
Employee  Concerns  Programs.  This 
independent,  objective  survey  will  help 
determine  if  employees  feel  free  to 
express  concerns  to  management. 
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Issued  in  Washington,  DC. 

William  A.  Lewis,  Jr., 

Deputy  Director,  Office  of  Civil  Rights  and 
Diversity. 

[FR  Doc.  E8-5144  Filed  3-13-08;  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Biological  and  Environmental 
Research  Advisory  Committee 

AGENCY:  Department  of  Energy;  Office  of 
Science. 

ACTION:  Notice  of  open  teleconference 
meeting. 

SUMMARY:  This  notice  announces  a 
teleconference  meeting  of  the  Biological 
and  Environmental  Research  Advisory 
Committee.  Federal  Advisory 
Committee  Act  (Pub.  L.  92—463,  86  Stat. 
770)  requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register. 

DATES:  Thursday,  April  3,  2008,  2  p.m. 
to  4  p.m.  E.D.T. 

ADDRESSES:  Participants  may  call  Ms. 
Joanne  Corcoran  at  (301)  903-6488  to 
receive  a  call-in  number  by  April  1 , 

2008.  Public  participation  is  welcomed; 
however,  the  number  of  teleconference 
lines  is  limited  and  available  on  a  first 
come  basis. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  David  Thomassen,  Designated 
Federal  Officer,  Biological  and 
Environmental  Research  Advisory 
Committee,  U.S.  Department  of  Energy, 
Office  of  Science,  Office  of  Biological 
and  Environmental  Research,  SC-23/ 
Germantown  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-1290,  (301)  903- 
9817  or 

david.thomassen@science.doe.gov. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  To  provide 
advice  on  a  continuing  basis  to  the 
Director,  Office  of  Science  of  the 
Department  of  Energy,  on  the  many 
complex  scientific  and  technical  issues 
that  arise  in  the  development  and 
implementation  of  the  Biological  and 
Environmental  Research  Program. 

Tentative  Agenda 

•  DOE  Perspectives,  Raymond  L. 
Orbach,  Under  Secretary  for  Science. 

•  Discussion  of  joint  ASCAC/BERAC 
subcommittee  report  to  identify  the  key 
computational  and  information 
technology  obstacles  to  advancing 
climate  change  science,  improving 
climate  change  projections  using  state- 
of-the-science  coupled  climate  models, 
and  how  progress  could  be  accelerated 


through  targeted  investments  in  applied 
mathematics,  computer  science,  and 
computational  climate  science.  See 
complete  BERAC  Charge  dated  June  26, 

2007. 

•  New  business. 

•  Public  Comment. 

Copies  of  the  Charge  letters  may  be 
found  at  http://www.sc.doe.gov/ober/ 
berac/charges.html. 

Draft  Subcommittee  reports  are  not 
public  documents  and  are  only  made 
publicly  available  after  BERAC 
approval.  All  BERAC  reports,  once 
approved,  are  posted  on  the  BERAC 
Web  site  at:  http://www.science.doe.gov/ 
ober/berac/Reports.html. 

Public  Participation:  The 
teleconference  meeting  is  open  to  the 
public.  If  you  would  like  to  file  a 
written  statement  with  the  Committee, 
you  may  do  so  either  before  or  after  the 
meeting.  If  you  would  like  to  make  oral 
statements  regarding  any  of  the  items  on 
the  agenda,  you  should  contact  David 
Thomassen  at  the  address  or  telephone 
number  listed  above.  You  must  make 
your  request  for  an  oral  statement  at 
least  five  business  days  before  the 
meeting.  Reasonable  provision  will  be 
made  to  include  the  scheduled  oral 
statements  on  the  agenda.  The 
Chairperson  of  the  Committee  will 
conduct  the  meeting  to  facilitate  the 
orderly  conduct  of  business.  Public 
comment  will  follow  the  10-minute 
rule. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room, 
IE-190,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 

Washington,  DC,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  DC,  on  March  11, 

2008. 

Rachel  Samuel, 

Deputy  Committee  Management  Officer. 

[FR  Doc.  E8-5197  Filed  3-13-08;  8:45  am] 

BILLING  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Notice  of  Renewal  of  the  Climate 
Change  Science  Program  Product 
Development  Advisory  Committee 

AGENCY:  Department  of  Energy  ;  Office  of 
Science. 

ACTION:  Notice  of  Renewal. 

SUMMARY:  Pursuant  to  Section 
14(a)(2)(A)  of  the  Federal  Advisory 
Committee  Act  and  in  accordance  with 
Title  41  of  the  Code  of  Federal 
Regulations,  Section  102-3.65,  and 


following  consultation  with  the  other 
Federal  agencies  responsible  for 
preparing  Climate  Change  Science 
Program  (CCSP)  Synthesis  and 
Assessment  Products  that  are  required 
to  comply  with  Section  106  of  the 
Global  Change  Research  Act  of  1990 
(Pub.  L.  101-606),  notice  is  hereby  given 
that  the  Climate  Change  Science 
Program  Product  Development  Advisory 
Committee  has  been  renewed  for  a  two- 
year  period. 

The  Committee  will  draft  a  specific 
CCSP  Synthesis  and  Assessment 
Product  on  climate  modeling  at  the 
request  of  the  Department  of  Energy  in 
accordance  with  the  Guidelines  for 
producing  the  CCSP  Synthesis  and 
Assessment  Products.  The  Committee 
will  update  the  Department  of  Energy 
on  the  progress  during  the  development 
of  the  product  and  will  agree  upon  the 
contents  of  the  product  before  advising 
the  Department  to  adopt  the  language. 
The  Committee  will  function  solely  as 
an  advisory  body.  The  Secretary  of 
Energy  has  determined  that  renewal  of 
the  Climate  Change  Science  Program 
Product  Development  Advisory 
Committee  is  essential  to  the  conduct  of 
the  Department’s  business  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  by  law 
upon  the  Department  of  Energy.  The 
Committee  will  continue  to  operate  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463),  the  General  Services 
Administration  Final  Rule  on  Federal 
Advisory  Committee  Management,  and 
other  directives  and  instructions  issued 
in  implementation  of  those  acts. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rachel  Samuel  at  (202)  586-3279. 

Issued  in  Washington,  DC  on  March  11, 
2008. 

Carol  A.  Matthews, 

Acting  Committee  Management  Officer. 

[FR  Doc.  E8-5194  Filed  3-13-08;  8:45  am] 

BILLING  CODE  6456-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2165-022] 

Alabama  Power  Company;  Notice  of 
Availability  of  Environmental 
Assessment 

March  7,  2008. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 


13876 
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486,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  a  New  Major  License  for  the  Warrior 
River  Hydroelectric  Project,  which 
includes  the  Lewis  Smith  and  Bankhead 
developments. 

The  Lewis  Smith  development  is 
located  in  north  central  Alabama  in  the 
headwaters  of  the  Black  Warrior  River 
on  the  Sipsey  Fork  in  Cullman,  Walker, 
and  Winston  Counties.  The  Bankhead 
development  is  located  in  west  central 
Alabama  downstream  of  the  Lewis 
Smith  development,  on  the  Black 
Warrior  River  in  Tuscaloosa  County. 

The  Lewis  Smith  development  occupies 
2,691.44  acres  of  federal  lands 
administered  by  the  U.S.  Forest  Service, 
and  the  Bankhead  development 
occupies  18.7  acres  of  federal  lands 
administered  by  the  Bureau  of  Land 
Management.  Staff  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
project. 

The  EA  contains  staffs  analysis  of  the 
potential  environmental  effects  of  the 
project  and  concludes  that  licensing  the 
project,  with  appropriate  environmental 
protective  measures,  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  the  quality  of 
the  human  environment. 

A  copy  of  the  EA  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission’s  Web  site  at  http:// 
www.ferc.gov  using  the  “eLibrary”  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to:  Kimberly  D. 
Bose,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Please  affix  Project  No.  2165-022  to  all 
comments.  Comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission’s  Web 
site  ( http://www.ferc.gov )  under  the  “e- 
Filing”  link. 

For  further  information,  please 
contact  Janet  Hutzel  at  (202)  502-8675 
or  at  janet.hutzel@ferc.gov. 

Kimberly  D.  Bose, 

Secretary.  " 

[FR  Doc.  E 8— 5118  Filed  3-13-08;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  Of  Filings  #1 

March  11,  2008. 

Take  notice  that  the  Commission  has 
received  the  following  Natural  Gas 
Pipeline  Rate  and  Refund  Report  filings: 
Docket  Numbers:  RP96-312-1 79 
Applicants:  Tennessee  Gas  Pipeline 
Company 

Description:  Tennessee  Gas  Pipeline 
Company  submits  a  Gas  Transportation 
Agreement  with  ENI  Petroleum  US  LLC 
pursuant  to  Tennessee’s  Rate  Schedule 
FT-A  dated  January,  20,  2008. 

Filed  Date:  03/07/2008 
Accession  Number:  20080310-0261 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  March  19,  2008 
Docket  Numbers:  RP07-99-004 
Applicants:  ANR  Pipeline  Company 
Description:  ANR  Pipeline  Company 
submits  a  Report  of  Refund  for  the 
period  of  January  2007 — June  2007 
required  by  Section  154.501  ofFERC’s 
Regulations. 

Filed  Date:  03/10/2008 
Accession  Number:  2008031 1-0002 
Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  March  24,  2008 

Docket  Numbers:  RP08-267-000 
Applicants:  Texas  Eastern 
Transmission  LP 
Description:  Texas  Eastern 
Transmission,  LP  submits  First  Revised 
Sheet  206  et  al  to  FERC  Gas  Tariff, 
Seventh  Revised  Volume  1,  to  become 
effective  May  1,  2008. 

Filed  Date:  03/07/2008 
Accession  Number:  20080310-0262 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  March  19,  2008 
Docket  Numbers:  RP08-268-000 
Applicants:  Algonquin  Gas 
Transmission  Company 
Description:  Algonquin  Gas 
Transmission,  LLC  submits  First  Revised 
Sheet  351  et  al  part  of  its  FERC  Gas 
Tariff,  Fifth  Revised  Volume  1  an 
Appendix  A  to  be  effective  May  1,  2008. 
Filed  Date:  03/07/2008 
Accession  Number:  20080310-0263 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  March  19,  2008 
Any  person  desiring  to  intervene  or  to 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214)  on  or  before  5  p.m.  Eastern 
time  on  the  specified  comment  date.  It 
is  not  necessary  to  separately  intervene 
again  in  a  subdocket  related  to  a 
compliance  filing  if  you  have  previously 
intervened  in  the  same  docket.  Protests 


will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anyone  filing  a  motion  to  intervene  or 
protest  must  serve  a  copy  of  that 
document  on  the  Applicant.  In  reference 
to  filings  initiating  a  new  proceeding, 
interventions  or  protests  submitted  on 
or  before  the  comment  deadline  need 
not  be  served  on  persons  other  than  the 
Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
www.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  NE.,  Washington,  DC 
20426. 

The  filings  in  the  above  proceedings 
are  accessible  in  the  Commission’s 
eLibrary  system  by  clicking  on  the 
appropriate  link  in  the  above  list.  They 
are  also  available  for  review  in  the 
Commission’s  Public  Reference  Room  in 
Washington,  DC.  There  is  an 
eSubscription  link  on  the  Web  site  that 
enables  subscribers  to  receive  e-mail 
notification  when  a  document  is  added 
to  a  subscribed  dockets(s).  For 
assistance  with  any  FERC  Online 
service,  please  e-mail 
FERCOnlineSupport@ferc.gov  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202) 502-8659. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

[FR  Doc.  E8-5151  Filed  3-13-08;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

March  6,  2008. 

Take  notice  that  the  Commission 
received  the  following  electric  corporate 
filings: 

Docket  Numbers:  EC08-43-000. 
Applicants:  Bicent  (California) 
Malburg  LLC. 

Description:  Bicent  (California) 
Malburg  LLC  submits  an  application  for 
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approval  under  section  203  of  the 
Federal  Power  Act  for  a  sale/leaseback 
financing  transaction. 

Filed  Date:  02/15/2008. 

Accession  Number:  20080220-0046. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  March  13,  2008. 

Take  notice  that  the  Commission 
received  the  following  exempt 
wholesale  generator  filings: 

Docket  Numbers:  EG08-45-000. 

Applicants:  Noble  Wethersfield 
Windpark,  LLC. 

Description:  Notice  of  Self- 
Certification  of  Exempt  Wholesale 
Generator  Status  of  Noble  Wethersfield 
Windpark,  LLC. 

Filed  Date:  03/04/2008. 

Accession  Number:  20080304-5042. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  March  25,  2008. 

Docket  Numbers:  EG08—46-000 

Applicants:  Noble  Bellmont 
Windpark,  LLC 

Description:  Self  Certification  Notice 
of  Exempt  Wholesale  Generator  Status 
of  Noble  Bellmont  Windpark,  LLC. 

Filed  Date:  03/04/2008 

Accession  Number:  20080304-5043 

Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  March  25,  2008. 

Docket  Numbers:  EG08-4 7-000. 

Applicants:  Noble  Chateaugay 
Windpark,  LLC. 

Description:  Notice  of  Self- 
Certification  of  Exempt  Wholesale 
Generator  Status  of  Noble  Chateaugay 
Windpark,  LLC. 

Filed  Date:  03/04/2008. 

Accession  Number:  20080304-5046. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  March  25,  2008. 

Take  notice  that  the  Commission 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ER95-1528-018; 
ER96-1 088-04 5;  ER01-2659-012; 
ER02-2 199-010;  ER03-54-010;  ER03- 
56-010;  ER96-1858-023:  ER03-674- 
012;  ER99-1 936-011;  ER01-1 11 4-011; 
ER97-2758-018;  ER05-89-011;  ER05- 
453-003. 

Applicants:  Wisconsin  Public  Service 
Corporation;  WPS  Power  Development, 
LLC;  WPS  Energy  Services,  Inc., 
Combined  Locks  Energy  Center,  LLC; 
WPS  Empire  State,  Inc.;  WPS  Beaver 
Falls  Generation,  LLC,  WPS  Syracuse 
Generation,  LLC;  Mid-American  Power, 
LLC;  Quest  Energy,  LLC;  WPS  Canada 
Generation,  Inc.;  New  England 
Generation,  Inc.;  WPS  Westwood 
Generation,  LLC;  Advantage  Energy, 
Inc.;  Upper  Peninsula  Power  Company; 
Wisconsin  Public  Service  Corporation. 

Description:  Integrys  Energy  Group, 
Inc  submits  revised  market-based  rate 
tariffs. 


Filed  Date:  02/29/2008. 

Accession  Number:  20080304-0001. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  March  21,  2008. 

Docket  Numbers:  ER01-48-011. 

Applicants:  Powerex  Corp. 

Description:  Powerex  Corp  submits 
the  Third  Revised  Rate  Schedule  1  as  an 
amendment  to  their  December  3rd 
Notice  of  a  Non-Material  Change  in 
Status  etc. 

Filed  Date:  02/29/2008. 

Accession  Number:  20080305-0037. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  March  21,  2008. 

Docket  Numbers:  ER04-805-007. 

Applicants:  Wabash  Valley  Power 
Association,  Inc. 

Description:  Wabash  Valley  Power 
Association  Inc  requests  that  FERC  find 
that  the  acquisition  of  260  MW’s  of 
generating  capacity  from  Duke  Energy 
Indiana  does  not  reflect  a  material 
departure  from  the  characteristics  relied 
on  etc. 

Filed  Date:  02/29/2008. 

Accession  Number:  20080304-0305. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  March  21,  2008. 

Docket  Numbers:  ER07-1 239-001; 
ER07-1 240-001. 

Applicants:  Tiverton  Power  Inc.; 
Rumford  Power  Inc. 

Description:  Application  by  Rumford 
Power  Inc  and  Tiverton  Power  Inc  for 
Category  2  Exemption  Pursuant  to  868 
or  Order  697.  (Replacement  for 
20080228-5073). 

Filed  Date:  02/28/2008. 

Accession  Number:  20080228-4004. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Thursday,  March  20,  2008. 

Docket  Numbers:  ER07-1 31 1-002. 

Applicants:  Southwest  Power  Pool, 
Inc. 

Description:  Southwest  Power  Pool, 
Inc.  submits  its  compliance  filing 
containing  modifications  to  its  Open 
Access  Transmission  Tariff. 

Filed  Date:  03/03/2008. 

Accession  Number:  20080305-0039 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  March  24,  2008. 

Docket  Numbers:  ER07-1372-002. 

Applicants:  Midwest  Independent 
Transmission  System  Operator,  Inc. 

Description:  Midwest  Independent 
Transmission  System  Operator  Inc. 
submits  the  instant  compliance  filing 
setting  forth  the  Readiness  Advisor 
ASM  and  Consolidated  Balancing 
Authority  Initiative  Verification  Plan 
and  Status. 

Filed  Date:  02/29/2008. 

Accession  Number:  20080305-0038. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  March  21,  2008. 

Docket  Numbers:  ER08-92-003. 


Applicants:  Virginia  Electric  and 
Power  Company. 

Description:  Virginia  Electric  and 
Power  Co.  submits  Responses  to 
Questions  1  and  2  of  the  Commission 
Staffs  12/19/07  request  for 
supplemental  information. 

Filed  Date:  02/29/2008. 

Accession  Number:  20080306-0032. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  March  21,  2008. 

Docket  Numbers:  ER08-169-002. 

Applicants:  Midwest  Independent 
Transmission  System. 

Description:  ALLETE,  Inc  responds  to' 
the  1/31/08  Deficiency  Letter  re  section 
205  filing  to  revised  Attachment  P 
concerning  Grandfathered  Agreement. 

Filed  Date:  03/03/2008. 

Accession  Number:  20080305-0047. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  March  24,  2008. 

Docket  Numbers:  ER08-281-001. 

Applicants:  Oklahoma  Gas  and 
Electric  Company. 

Description:  Oklahoma  Gas  and 
Electric  Co.  submits  revised  tariff  sheets 
to  the  Open  Access  Transmission  Tariff. 

Filed  Date:  03/03/2008. 

Accession  Number:  20080305-0042. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  March  24,  2008. 

Docket  Numbers:  ER08-327-001. 

Applicants:  Niagara  Mohawk  Power 
Corporation. 

Description:  Niagara  Mohawk  Power 
Corporation  provides  the  ESSA  in  an 
Order  614  compliant  format  to  the 
instant  filing. 

Filed  Date:  03/03/2008. 

Accession  Number:  20080305-0019. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  March  24,  2008. 

Docket  Numbers:  ER08-345-001. 

Applicants:  Northwestern  Corp. 

Description:  Northwestern 
Corporation  submits  revised  rate 
schedule  sheets  designated  as  Original 
Sheet  25-26  to  the  Rate  Schedule  188 
submitted  on  12/17/07. 

Filed  Date:  03/04/2008. 

Accession  Number:  20080305-0043. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  March  25,  2008. 

Docket  Numbers:  ER08-346-001. 

Applicants:  Midwest  Independent 
Transmission  System  Operator,  Inc. 

Description:  Midwest  Independent 
Transmission  System  Operator,  Inc. 
submits  revisions  to  Module  A  of  the 
Midwest  ISO’s  Open  Access 
Transmission  and  Energy  Markets 
Tariff,  FERC  Electric  Tariff,  Third 
Revised  Volume  1  etc. 

Filed  Date:  03/03/2008. 

Accession  Number:  20080305-0020. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  March  24,  2008. 
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Docket  Numbers:  ER08-446-001. 

Applicants:  Kelson  Energy  III  LLC. 

Description:  Kelson  Energy  III  LLC 
notifies  the  Commission  of  certain 
changes  in  the  characteristics  relied 
upon  to  grant  market-based  rate 
authority  to  K3. 

Filed  Date:  02/29/2008. 

Accession  Number:  20080304-0270. 

Comment  Date:  5  p.m.  Eastern  Time ' 
on  Friday,  March  21,  2008. 

Docket  Numbers:  ER08-600-000. 

Applicants:  Kansas  City  Power  & 

Light  Company. 

Description:  Luke  Paper  Company 
submits  Application  for  Market-Based 
Rate  Authorization,  Certain  Waivers  and 
Blanket  Authorizations.  N 

Filed  Date:  02/29/2008. 

Accession  Number:  20080304-0233. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  March  21,  2008. 

Docket  Numbers:  ER08-61 5-000. 

Applicants:  Central  Vermont  Public 
Service  Corp.;  Green  Mountain  Power 
Corporation;  New  England  Power 
Company;  Northeast  Utilities  Service 
Company;  United  Illuminating 
Company,  The. 

Description:  Central  Vermont  Public 
Service  Corp  et  al  submits  amendments 
to  Schedule  20A  of  Section  II  of  the 
Independent  System  Operator — New 
England  Transmission,  Markets  and 
Services  Tariff. 

Filed  Date:  02/29/2008. 

Accession  Number:  20080304-0047. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  March  21,  2008. 

Docket  Numbers:  ER08-61 6-000. 

Applicants:  Avista  Corporation. 

Description:  Avista  Corp  submits 
revised  sheets  to  its  Amended  and 
Restated  Power  Transfer  Agreement 
with  Public  Utility  District  #2  of  Grant 
County,  WA. 

Filed  Date:  02/29/2008. 

Accession  Number:  20080304-0235. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  March  21,  2008. 

Docket  Numbers:  ER08-61 7-000. 

Applicants:  California  Independent 
System  Operator  Corporation. 

Description:  California  Independent 
System  Operator  Corporation  submits 
the  Interconnected  Balancing  Authority 
Area  Operating  as  Amended  and 
Restated  with  Western  Area  Power 
Administration  etc. 

Filed  Date:  02/29/2008. 

Accession  Number:  20080304-0237. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  March  21,  2008. 

Docket  Numbers:  ER08-61 8-000. 

Applicants:  New  York  Independent 
System  Operator,  Inc. 

Description:  New  York  Independent 
System  Operator,  Inc  et  al.  submits  an 


unexecuted  Merchant  Transmission 
Facility  Interconnection  Agreement. 

Filed  Date:  02/29/2008. 

Accession  Number:  20080304-0048. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  March  21,  2008. 

Docket  Numbers:  ER08-619-000. 

Applicants:  Southern  Company 
Services,  Inc. 

Description:  Georgia  Power 
Company’s  Updated  Depreciation  Rates 
for  use  the  calculation  of  charges  for 
services  provided  under  Scherer  Unit  4 
Transmission  Service  Agreements  with 
Jacksonville  Electric  Authority  et  al. 

Filed  Date:  02/29/2008. 

Accession  Number:  20080304-0234. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  March  21,  2008. 

Docket  Numbers:  ER08-621-000. 

Applicants:  Xcel  Energy  Operating 
Companies. 

Description:  Excel  Energy  Operating 
Companies  submits  Seventh  Revised 
Sheet  48-56  of  its  FERC  Electric  Tariff, 
Original  Volume  3  Rate  Schedule  2, 
Revised  tariff  sheets  effective  1/1/08. 

Filed  Date:  02/29/2008. 

Accession  Number:  20080304-0232. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  March  21,  2008. 

Docket  Numbers:  ER08-623-000. 

Applicants:  Southern  Company 
Services,  Inc. 

Description:  Georgia  Power 
Company’s  submits  updated 
Depreciation  Rates  for  use  in  the 
calculation  of  charges  for  services 
provided  under  1988  Unit  power  Sales 
Agreement  with  Florida  Power  &  Light 
Company,  Florida  Power  Corp  Progress 
Energy  etc. 

Filed  Date:  02/29/2008. 

Accession  Number:  20080304-0230. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  March  21,  2008. 

Docket  Numbers:  ER08-624-000. 

Applicants:  New  England  Power  Pool 
Participants  Committee. 

Description:  New  England  Power  Pool 
submits  Member  Applications  and 
Termination  of  the  New  England  Power 
Pool. 

Filed  Date:  02/29/2008. 

Accession  Number:  20080304-0229. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  March  21,  2008. 

Docket  Numbers:  ER08-625-000. 

Applicants:  Avista  Corporation. 

Description:  Avista  Corporation 
submits  non-standard  Long  Term  Firm 
Point-to-Point  Transmission  Service 
Agreements  with  the  City  of  Seattle, 
WA. 

Filed  Date:  02/29/2008. 

Accession  Number:  20080304-0045. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  March  21,  2008. 


Docket  Numbers:  ER08-626-000. 

Applicants:  Avista  Corporation. 

Description:  Avista  Corporation 
submits  non-standard  Long  Term  Use- 
of-Facilities  Agreements  with  the  City  of 
Tacoma,  WA. 

Filed  Date:  02/29/2008. 

Accession  Number:  20080304-0046. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  March  21,  2008. 

Docket  Numbers:  ER08-627-000. 

Applicants:  NSTAR  Electric 
Company. 

Description:  NSTAR  Electric  Co. 
submits  modifications  and  amendments 
to  Schedule  20A-NSTAR  of  Section  II  of 
the  ISO  New  England,  Inc  Open  Access 
Transmission  Tariff. 

Filed  Date:  02/29/2008. 

Accession  Number:  20080304-0044. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  March  21,  2008. 

Docket  Numbers:  ER08-628-000. 

Applicants:  California  Independent 
System  Operator  Corporation. 

Description:  California  Independent 
System  Operator  Corp.  submits 
proposed  amendments  to  its  FERC 
Electric  Tariff  CAISO  Tariff,,  and  MRTU 
Tariff). 

Filed  Date:  02/29/2008. 

Accession  Number:  20080304-0043. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  March  21,  2008. 

Docket  Numbers:  ER08-629-000. 

Applicants:  Idaho  Power  Company. 

Description:  Idaho  Power  Co.  requests 
that  FERC  approve  of  certain  deferred 
costs  that  they  incurred  as  a  results  of 
its  participation  in  the  attempt  to 
develop  the  Grid  West  and  RTO  West 
Transmission  Organizations. 

Filed  Date:  02/29/2008. 

Accession  Number:  20080304-0050. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  March  21,  2008. 

Docket  Numbers:  ER08-630-000. 

Applicants:  Carolina  Power  &  Light 
Company. 

Description:  Carolina  Power  &  Light 
Co.  submits  a  Network  Integration 
Transmission  Service  Agreements  and 
Network  Operating  Agreements  with  the 
Town  of  Black  Creek,  NC  et  al. 

Filed  Date:  02/29/2008. 

Accession  Number:  20080304-0042. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  March  21,  2008. 

Docket  Numbers:  ER08-63 1-000. 

Applicants:  Raider  Dog  LLC. 

Description:  Raider  Dog  LLC’s  petition 
for  acceptance  of  FERC  Electric  Tariff, 
Original  Volume  1  under  which  it  will 
engage  in  wholesale  electric  power  and 
energy  transactions  etc. 

Filed  Date:  03/03/2008. 

Accession  Number:  20080304-0271. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  March  24,  2008. 
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Docket  Numbers:  ER08-632-000. 

Applicants:  DC  Energy  Texas,  LLC. 

Description:  DC  Energy  Texas,  LLC’s 
petition  for  acceptance  of  initial  tariff, 
waivers  and  blanket  authority. 

Filed  Date:  03/03/2008. 

Accession  Number:  20080304-0268. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  March  24,  2008. 

Docket  Numbers:  ER08-633-000. 

Applicants:  ISO  New  England  Inc. 

Description:  ISO  New  England  Inc 
submits  Forward  Capacity  Auction 
Results  Filing. 

Filed  Date:  03/03/2008. 

Accession  Number:  20080304-0269. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  March  24,  2008. 

Docket  Numbers:  ER08-634-000. 

Applicants:  Public  Service  Company 
of  New  Mexico. 

Description:  Public  Service  Company 
of  New  Mexico  submits  a  Coordination 
Letter  Agreement  with  Navajo  Tribal 
Utility  Authority  for  Interconnection 
Agreement  of  the  NTUA  Coalmine 
Switching  Station  etc. 

Filed  Date:  03/04/2008. 

Accession  Number:  20080305-0044. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  March  25,  2008. 

Take  notice  that  the  Commission 
received  the  following  electric  securities 
filings: 

Docket  Numbers:  ES08-32-000. 

Applicants:  Noble  Bellmont 
Windpark,  LLC;  Noble  Chateaugay 
Windpark,  LLC;  Noble  Wethersfield 
Windpark,  LLC 

Description:  Noble  Bellmont 
Windpark,  LLC  et  al.  request 
Authorization  to  Issue  Securities  and 
Assume  Liabilities  and  Request  for 
Expedited  Consideration. 

Filed  Date:  02/29/2008. 

Accession  Number:  20080305-0021. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Friday,  March  21,  2008. 

Take  notice  that  the  Commission 
received  the  following  open  access 
transmission  tariff  filings: 

Docket  Numbers:  OA07—46-001. 

Applicants:  Florida  Power  &  Light 
Company. 

Description:  Florida  Power  &  Light 
Company’s  OATT  Compliance  Filing. 

Filed  Date:  03/03/2008. 

Accession  Number:  20080303-5068. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  March  24,  2008. 

Docket  Numbers:  OA07-53-001. 

Applicants:  Progress  Energy,  Inc. 

Description:  OATT  Compliance  Filing 
of  Progress  Energy,  Inc.  on  behalf  of 
Carolina  Power  &  Light  Co.  and  Florida 
Power  Corp.  in  response  to  Jan.  31,  2008 
Order  and  related  portions  of  Order 
890— A. 


Filed  Date:  03/03/2008. 

Accession  Number:  20080303-5023. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  March  24,  2008. 

Docket  Numbers:  OA07-61-001. 

Applicants:  Maine  Public  Service 
Company. 

Description:  Maine  Public  Service 
Company  submits  revised  tariff  sheets  to 
the  MPS  Open  Access  Transmission 
Tariff. 

Filed  Date:  03/03/2008. 

Accession  Number:  20080305-0022. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  March  24,  2008. 

Take  notice  that  the  Comnlission 
received  the  following  public  utility 
holding  company  filings: 

Docket  Numbers:  PH08-2 2-000. 

Applicants:  MDU  Resources  Group, 
Inc. 

Description:  Exemption  Notification 
of  MDU  Resources  Group,  Inc.  under 
PH08-22. 

Filed  Date:  03/04/2008. 

Accession  Number:  20080304-5052. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  March  25,  2008. 

Any  person  desiring  to  intervene  or  to 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214)  on  or  before  5  p.m.  Eastern 
time  on  the  specified  comment  date.  It 
is  not  necessary  to  separately  intervene 
again  in  a  subdocket  related  to  a 
compliance  filing  if  you  have  previously 
intervened  in  the  same  docket.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anyone  filing  a  motion  to  intervene  or 
protest  must  serve  a  copy  of  that 
document  on  the  Applicant.  In  reference 
to  filings  initiating  a  new  proceeding, 
interventions  or  protests  submitted  on 
or  before  the  comment  deadline  need 
not  be  served  on  persons  other  than  the 
Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
www.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 


888  First  St.,  NE.,  Washington,  DC 
20426. 

The  filings  in  the  above  proceedings 
are  accessible  in  the  Commission’s 
eLibrary  system  by  clicking  on  the 
appropriate  link  in  the  above  list.  They 
are  also  available  for  review  in  the 
Commission’s  Public  Reference  Room  in 
Washington,  DC.  There  is  an 
eSubscription  link  on  the  Web  site  that 
enables  subscribers  to  receive  e-mail 
notification  when  a  document  is  added 
to  a  subscribed  dockets(s).  For 
assistance  with  any  FERC  Online 
service,  please  e-mail 
FERCOnlineSupport@ferc.gov.  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-5128  Filed  3-13-08;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

March  10,  2008 

Take  notice  that  the  Commission  has 
received  the  following  Natural  Gas 
Pipeline  Rate  and  Refund  Report  filings: 
Docket  Numbers:  RP08-70-001 
Applicants:  Discovery  Gas 
Transmission  LLC 

Description:  Discovery  Gas 
Transmission  LLC  submits  Thirteenth 
Revised  Sheet  20  et  al  to  its  FERC  Gas 
Tariff,  Volume  1,  to  be  effective  as  of 
January  1,  2008. 

Filed  Date:  03/06/2008 
Accession  Number:  20080307-0132 
Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  March  18,  2008 
Docket  Numbers:  RP08-262-000 
Applicants:  Northern  Natural  Gas 
Company 

Description:  Northern  Natural  Gas 
Company  submits  Fifth  Revised  Volume 
1 ,  Original  Sheet  66E  of  its  FERC  Gas 
Tariff,  proposed  to  effective  on  April  7, 
2008. 

Filed  Date:  03/07/2008 
Accession  Number:  20080307-0128 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  March  19,  2008 
Docket  Numbers:  RP08-263-000 
Applicants:  Iroquois  Gas 
Transmission  System,  L.P. 

Description:  Iroquois  Gas 
Transmission  System,  LP  submits 
Fourth  Revised  Sheet  8  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  1,  proposed 
to  be  effective  April  7,  2008.  ■ 

Filed  Date:  03/07/2008 
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Accession  Number:  20080307-0131 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  March  19,  2008 
Docket  Numbers:  RP08-264-000 
Applicants:  Colorado  Interstate  Gas 
Company 

Description:  Colorado  Interstate  Gas 
Company  request  an  out-of-time 
adjustment  to  its  storage  fuel  gas 
reimbursement  percentage  and  tenders 
for  filing  acceptance  by  the  Commission 
Fiftieth  Revised  Sheet  11 A  of  CIG’S 
FERC,  First  Revised  Volume  1  etc,  to  be 
effective  May  1 ,  2008. 

Filed  Date:  03/06/2008 
Accession  Number:  20080307-0130 
Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  March  18,  2008 
Docket  Numbers:  RP08-265-000 
Applicants:  Destin  Pipeline  Company, 
L.L.C. 

Description:  Destin  Pipeline 
Company,  LLC  submits  Second  Revised 
Sheet  16  et  al  of  its  FERC  Gas  Tariff, 
Original  Volume  1  and  original  revised 
tariff  sheets  proposed  to  become 
effective  April  6,  2008. 

Filed  Date:  03/07/2008 
Accession  Number:  20080307-0129 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  March  19,  2008 
Docket  Numbers:  RP08-266-000 
Applicants:  Columbia  Gulf 
Transmission  Company 
Description:  Columbia  Gulf 
Transmission  Company  submits  Eighth 
Revised  Sheet  1  et  al  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  1,  with 
a  proposed  effective  date  of  August,  1, 
2008. 

Filed  Date:  03/07/2008 
Accession  Number:  20080307-0127 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  March  19,  2008 

Any  person  desiring  to  intervene  or  to 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214)  on  or  before  5:00  p.m. 
Eastern  time  on  the  specified  comment 
date.  It  is  not  necessary  to  separately 
intervene  again  in  a  subdocket  related  to 
a  compliance  filing  if  you  have 
previously  intervened  in  the  same 
docket.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Anyone  filing  a  motion 
to  intervene  or  protest  must  serve  a  copy 
of  that  document  on  the  Applicant.  In 
reference  to  filings  initiating  a  new 
proceeding,  interventions  or  protests 
submitted  on  or  before  the  comment 
deadline  need  not  be  served  on  persons 
other  than  the  Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 


interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
www.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
JB88  First  Str,  NE.,  Washington,  DC 
'20426. 

The  filings  in  the  above  proceedings 
are  accessible  in  the  Commission’s 
eLibrary  system  by  clicking  on  the 
appropriate  link  in  the  above  list.  They 
are  also  available  for  review  in  the 
Commission’s  Public  Reference  Room  in 
Washington,  DC.  There  is  an 
eSubscription  link  on  the  web  site  that 
enables  subscribers  to  receive  email 
notification  when  a  document  is  added 
to  a  subscribed  dockets(s).  For 
assistance  with  any  FERC  Online 
service,  please  email 
FERCOnlineSupport@ferc.gov.  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

[FR  Doc.  E8-5152  Filed  3-13-08;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

March  6,  2008. 

Take  notice  that  the  Commission  has 
received  the  following  Natural  Gas 
Pipeline  Rate  and  Refund  Report  filings: 
Docket  Numbers:  RP06-540-006. 
Applicants:  High  Island  Offshore 
System,  L.L.C. 

Description:  High  Island  Offshore 
System  LLC  submits  the  first  annual 
report  of  non-routine  expenditures 
pursuant  to  its  O&M  Agreement  for 
calendar  year  2007. 

Filed  Date:  03/03/2008. 

Accession  Number:  20080305-0340. 
Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  March  17,  2008. 

Docket  Numbers:  RP07-525-003. 
Applicants:  Energy  West 
Development,  Inc. 

Description:  Energy  West 
Development,  Inc  files  notice  that  as  of 
9/1/07  it  has  been  in  compliance  with 
Order  587-S  and  the  NAESB  standards 


approved  by  the  Commission,  and  in 
compliance  with  the  8/10/07  Order. 

Filed  Date:  02/29/2008. 

Accession  Number:  20080305-0391. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  March  12,  2008. 

Docket  Numbers:  RP08-257-000. 

Applicants:  Saltville  Gas  Storage 
Company  L.L.C. 

Description:  Saltville  Gas  Storage 
Company  LLC’s  CD  to  its  changes 
effective  4/1/08,  in  the  rates  and  terms 
applicable  to  its  various  services  etc  (tab 
&  asc  files  not  loaded). 

Filed  Date:  03/04/2008. 

Accession  Number:  20080304-4002. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  March  17,  2008. 

Docket  Numbers:  RP08-258-000. 

Applicants:  KO  Transmission 
Company. 

Description:  KO  Transmission 
Company  submits  Twenty -third  Revised 
Sheet  10  to  its  FERC  Gas  Tariff,  Original 
Volume  1,  to  become  effective  April  1, 
2008. 

Filed  Date:  03/03/2008. 

Accession  Number:  20080305-0339. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Monday,  March  17,  2008. 

Docket  Numbers:  RP08-259-000 

Applicants:  MOGAS  PIPELINE  LLC. 

Description:  MoGas  Pipeline,  LLC  et 
al  submits  Substitute  Original  Sheet  1  et 
al  to  its  FERC  Gas  Tariff,  First  Revised 
Volume  1,  to  become  effective  April  1, 
2008. 

Filed  Date:  02/29/2008. 

Accession  Number:  20080305-0392. 

Comment  Date:  5.  p.m  Eastern  Time 
on  Wednesday,  March  12,  2008. 

Any  person  desiring  to  intervene  or  to 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  §  385.214)  on  or  before  5  p.m. 
Eastern  time  on  the  specified  comment 
date.  It  is  not  necessary  to  separately 
intervene  again  in  a  subdocket  related  to 
a  compliance  filing  if  you  have 
previously  intervened  in  the  same 
docket.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Anyone  filing  a  motion 
to  intervene  or  protest  must  serve  a  copy 
of  that  document  on  the  Applicant.  In 
reference  to  filings  initiating  a  new 
proceeding,  interventions  or  protests 
submitted  on  or  before  the  comment 
deadline  need  not  be  served  on  persons 
other  than  the  Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
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www.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  NE.,  Washington.  DC 
20426. 

The  filings  in  the  above  proceedings 
are  accessible  in  the  Commission’s 
eLibrary  system  by  clicking  on  the 
appropriate  link  in  the  above  list.  They 
are  also  available  for  review  in  the 
Commission’s  Public  Reference  Room  in 
Washington,  DC.  There  is  an 
eSubscription  link  on  the  Web  site  that 
enables  subscribers  to  receive  e-mail 
notification  when  a  document  is  added 
to  a  subscribed  docket(s).  For  assistance 
with  any  FERC  Online  service,  please  e- 
mail  FERCOnlineSupport@ferc.gov.  or 
call  (866)  208-3676  (toll  free).  For  TTY, 
call  (202)  502-8659. 

Nathaniel  J.  Davis,  Sr. 

Deputy  Secretary. 

[FR  Doc.  E8-5057  Filed  3-13-08;  8:45  am] 

BILLING  CODE  671 7-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  - 

Combined  Notice  of  Filings  #1 

March  7,  2008. 

Take  notice  that  the  Commission  has 
received  the  following  Natural  Gas 
Pipeline  Rate  and  Refund  Report  filings: 
Docket  Numbers:  RP05-157-010. 
Applicants:  Saltville  Gas  Storage 
Company  L.L.C. 

Description:  Saltville  Gas  Storage 
Company  LLC  submits  Original  Sheet  21 
to  FERC  Gas  Tariff,  Original  Volume  1, 
reflecting  an  effective  date  of  April  1, 
2008. 

Filed  Date:  02/28/2008. 

Accession  Number:  20080304-0035 
Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  March  12,  2008. 

Docket  Numbers:  RP08-260-000. 
Applicants:  Northern  Natural  Gas 
Company. 

Description:  Northern  Natural  Gas 
Company  submits  49  Revised  Sheet  66 
et  al  to  FERC  Gas  Tariff,  Fifth  Revised 
Volume  1  to  a  non-conforming  and 
negotiated  rate  service  agreement  with 
PPM  Energy,  Inc,  to  become  effective 
April  6,  2008. 


Filed  Date:  03/06/2008. 

Accession  Number:  20080307-0001. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Tuesday,  March  18,  2008. 

Docket  Numbers:  RP08-261-000. 

Applicants:  Energy  West 
Development,  Inc. 

Description:  Energy  West 
Development,  Inc  submits  Second 
Revised  Sheet  3  et  al  to  FERC  Gas  Tariff, 
Original  Volume  1,  to  become  effective 
April  1,  2008. 

Filed  Date:  02/29/2008. 

Accession  Number:  20080306-0240. 

Comment  Date:  5  p.m.  Eastern  Time 
on  Wednesday,  March  12,  2008. 

Any  person  desiring  to  intervene  or  to 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214)  on  or  before  5  p.m.  Eastern 
time  on  the  specified  comment  date.  It 
is  not  necessary  to  separately  intervene 
again  in  a  subdocket  related  to  a 
compliance  filing  if  you  have  previously 
intervened  in  the  same  docket.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Anyone  filing  a  motion  to  intervene  or 
protest  must  serve  a  copy  of  that 
document  on  the  Applicant.  In  reference 
to  filings  initiating  a  new  proceeding, 
interventions  or  protests  submitted  on 
or  before  the  comment  deadline  need 
not  be  served  on  persons  other  than  the 
Applicant. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
www.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  St.,  NE.,  Washington,  DC 
20426. 

The  filings  in  the  above  proceedings 
are  accessible  in  the  Commission’s 
eLibrary  system  by  clicking  on  the 
appropriate  link  in  the  above  list.  They 
are  also  available  for  review  in  the 
Commission’s  Public  Reference  Room  in 
Washington,  DC.  There  is  an 
eSubscription  link  on  the  web  site  that 
enables  subscribers  to  receive  email 
notification  when  a  document  is  added 


to  a  subscribed  dockets(s).  For 
assistance  with  any  FERC  Online 
service,  please  email 
FERCOnlineSupport@ferc.gov  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

[FR  Doc.  E 8— 5153  Filed  3-13-08;  8:45  am] 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP0S-1 5-000] 

Steckman  Ridge,  LP;  Notice  of 
Availability  of  the  Environmental 
Assessment  for  the  Proposed 
Steckman  Ridge  Storage  Project 

March  7,  2008. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natural  gas  pipeline  facilities  proposed 
by  Steckman  Ridge,  LP  (Steckman),  in 
the  above-referenced  docket. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The  EA  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
proposed  project.  Steckman  proposes  to 
convert  a  depleted  natural  gas 
production  field  into  a  multi-cycle 
natural  gas  storage  facility  located  in 
Bedford  County,  Pennsylvania. 
Specifically,  the  project  would  include: 

•  Removal  and/or  abandonment  of 
existing  production  field  piping  and 
aboveground  equipment; 

•  Conversion  of  5  depleted 
production  wells  into  storage  wells; 

•  Drilling  and  development  of  18  new 
storage  wells  and  construction  of 
wellhead  facilities; 

•  Construction  of  a  storage  field 
pipeline  network  and  associated 
aboveground  facilities  including 
launcher/receiver  facilities  and  valve 
sites;  and 

•  Construction  of  one  9,000 
horsepower  compressor  station, 
including  a  meter  and  regulator  station, 
common  launcher  and  receiver  facility, 
and  other  associate  appurtenances. 

The  storage  field  piping  network 
would  include  the  Trunk  Line  91  (about 
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2.8  miles  of  16-inch  diameter  pipeline), 
Trunk  Line  90  (about  4.1  miles  of  16- 
inch  diameter  pipeline),  and  23  well 
laterals  totaling  3.5  miles  of  6-inch,  8- 
inch,  and  10-inch  diameter  pipeline. 

The  purpose  of  the  proposed  facilities 
would  be  to  provide  about  17.7  billion 
cubic  feet  (Bcf)  total  capacity  (up  to  12 
Bcf  would  be  working  capacity  and  5.7 
Bcf  would  be  base  gas). 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC.  A  limited  number  of 
copies  of  the  EA  are  available  for 
distribution  and  public  inspection  at: 
Federal  Energy  Regulatory  Commission, 
Public  Reference  Room,  888  First  Street, 
NE.,  Room  2A,  Washington,  DC  20426, 
(202)  502-8371. 

Copies  of  the  EA  have  been  mailed  to 
federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
tribes,  newspapers,  and  parties  to  this 
proceeding. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  comments  before 
the  date  specified  below. 

Please  note  that  the  Commission 
strongly  encourages  electronic  filing  of 
any  comments  or  interventions  or 
protests  to  this  proceeding.  See  18  Code 
of  Federal  Regulations 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission’s  Internet  Web  site 
at  http://www.ferc.gov  under  the  link  to 
“Documents  and  Filings ”  and  “eFiling.” 
eFiling  is  a  file  attachment  process  and 
requires  that  you  prepare  your 
submission  in  the  same  manner  as  you 
would  if  filing  on  paper,  and  save  it  to 
a  file  on  your  hard  drive.  New  eFiling 
users  must  first  create  an  account  by 
clicking  on  “Sign  up”  or  “eRegister.” 
You  will  be  asked  to  select  the  type  of 
filing  you  are  making.  This  filing  is 
considered  a  “Comment  on  Filing.”  In 
addition,  there  is  a  “Quick  Comment” 
option  available,  which  is  an  easy 
method  for  interested  persons  to  submit 
text  only  comments  on  a  project.  The 
Quick-Comment  User  Guide  can  be 
viewed  at  http://www.ferc.gov/docs- 
filing/efiling/quick-comment-guide.pdf. 
Quick  Comment  does  not  require  a 
FERC  eRegistration  account;  however, 
you  will  be  asked  to  provide  a  valid 
e-mail  address.  All  comments  submitted 
under  either  eFiling  or  the  Quick 
Comment  option  are  placed  in  the 
public  record  for  the  specified  docket  or 
project  number(s). 

If  you  are  filing  written  comments, 
please  carefully  follow  these 
instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 


•  Send  an  original  and  two  copies  of 
your  comments  to:  Kimberly  D.  Bose, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE.,  Room 
1A,  Washington,  DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Gas  Branch  2, 

PJ11.2; 

•  Reference  Docket  No.  CP08-15- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC,  on 
or  before  April  7,  2008. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commenter  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission’s  Rules  of 
Practice  and  Procedures  (18  CFR 
385. 214). 1  Only  intervenors  have  the 
right  to  seek  rehearing  of  the 
Commission’s  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
comments  considered. 

Additional  information  about  the 
project  is  available  from  the 
Commission’s  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 
Internet  Web  site  ( http://www.ferc.gov ) 
using  the  eLibrary  link.  Click  on  the 
eLibrary  link,  click  on  “General  Search” 
and  enter  the  docket  number  excluding 
the  last  three  digits  in  the  Docket 
Number  field.  Be  sure  you  have  selected 
an  appropriate  date  range.  For 
assistance,  please  contact  FERC  Online 
Support  at  FercOnlineSupport@ferc.gov 
or  toll  free  at  1-866-208-3676,  or  for 
TTY,  contact  (202)  502-8659.  The 
eLibrary  link  also  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings. 

In  addition,  the  Commission  now 
offers  a  free  service  called  eSubscription 
which  allows  you  to  keep  track  of  all 
formal  issuances  and  submittals  in 
specific  dockets.  This  can  reduce  the 
amount  of  time  you  spend  researching 
proceedings  by  automatically  providing 
you  with  notification  of  these  filings, 
document  summaries  and  direct  links  to 


1  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 


the  documents.  Go  to  http:// 
www.ferc.gov/esubscribenow.htm. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-5109  Filed  3-13-08;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  13110-000] 

Duquesne  Light  Company;  Notice  of 
Application  Accepted  for  Filing  and 
Soliciting  Motions  To  Intervene, 
Protests,  and  Comments 

March  7,  2008. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application  :  Preliminary 
Permit. 

b.  Project  No.:  13110-000. 

c.  Date  filed:  February  11,  2008. 

d.  Applicant:  Duquesne  Light 
Company. 

e.  Name  of  Project:  Allegheny  Lock  & 
Dam  No.  7  Hydroelectric  Project. 

f.  Location:  Allegheny  River  in 
Armstrong  County,  Pennsylvania.  It 
would  use  the  U.S.  Army  Corps  of 
Engineers’  Allegheny  Lock  &  Dam  No.  7. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  USC  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Chris  P. 
McClain,  Paul  C.  Rizzo  Associates  Inc., 
105  Mall  Boulevard,  Suite  270-E, 
Monroeville,  PA  15146,  (412)  856-9700. 

i.  FERC  Contact:  Robert  Bell,  (202) 
502-4126. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Kimberly 
D.  Bose,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission’s  Web  site  under  the 
“e-Filing”  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
13110-000)  on  any  comments  or 
motions  filed. 

The  Commission’s  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
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for  the  project.  Further,  if  an  intervenor 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Competing  Application:  Project  No. 
12901-4)00,  Date  Filed:  July  30,  2007, 
Date  Issued:  November  16,  2007, 
Competing  Applications  Deadline: 
closed. 

l.  Description  of  Project:  The  proposed 
project,  using  the  U.S.  Army  Corps  of 
Engineers’  Allegheny  Lock  &  Dam  No.  7 
and  operated  in  a  run-of-river  mode, 
would  consist  of:  (1)  A  new  intake 
structure;  (2)  a  new  powerhouse 
containing  two  generating  units  with  a 
total  installed  capacity  of  17  megawatts; 
(3)  a  new  12,000-foot  long,  34  kilovolt 
transmission  line;  and  (4)  appurtenant 
facilities.  The  proposed  Allegheny  Lock 
&  Dam  No.  2  Project  would  have  an 
average  annual  generation  of  90 
gigawatt-hours,  which  would  be  used  to 
service  its  customers. 

m.  Locations  of  Applications:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission  in  the  Public  Reference 
Room,  located  at  888  First  Street,  NE., 
Room  2A,  Washington,  DC  20426,  or  by 
calling  (202)  502-8371.  This  filing  may 
also  be  viewed  on  the  Commission’s 
Web  site  at  http://www.ferc.gov  using 
the  “eLibrary”  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  call  toll-free 
1-866-208-3676  or  e-mail 
FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Individuals  desiring  to  be  included 
on  the  Commission’s  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

o.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 


Procedure,  18  CFR  385.210,  .211,  .214. 

In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  “COMMENTS”, 
“PROTEST”,  or  “MOTION  TO 
INTERVENE”,  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  Any  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission’s  Web  site  under  the 
“e-Filing”  link.  The  Commission 
strongly  encourages  electronic  filings. 

r.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency’s  comments  must  also  be  sent  to 
the  Applicant’s  representatives. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E 8— 5112  Filed  3-13-08;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  13118-000] 

Duquesne  Light  Company;  Notice  of 
Application  Accepted  for  Filing  and 
Soliciting  Motions  To  Intervene, 
Protests,  and  Comments 

March  7,  2008. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  13118-000. 

c.  Date  filed:  February  21,  2008. 

d.  Applicant:  Duquesne  Light 
Company. 

e.  Name  of  Project:  Dashields  Lock  & 
Dam  Hydroelectric  Project. 

f.  Location:  Ohio  River  in  Allegheny 
County,  Pennsylvania.  It  would  use  the 
U.S.  Army  Corps  of  Engineers’ 

Dashields  Lock  &  Dam. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  USC.  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Chris  P. 
McClain,  Paul  C.  Rizzo  Associates  Inc., 
105  Mall  Boulevard,  Suite  270-E, 
Monroeville,  PA  15146,  (412)  856-9700. 

i.  FERC  Contact:  Robert  Bell,  (202) 
502-4126. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Kimberly 
D.  Bose,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission’s  Web  site  under  the 
“e-Filing”  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
13118-000)  on  any  comments  or 
motions  filed. 

The  Commission’s  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervenor 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Competing  Application:  Project  No. 
12904-000,  Date  Filed:  July  30,  2007, 
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Date  Issued:  November  26,  2007, 
Competing  Applications  Deadline: 
closed. 

l.  Description  of  Project:  The  proposed 
project,  using  the  U.S.  Army  Corps  of 
Engineers’  Dashields  Lock  &  Dam  and 
operated  in  a  run-of-river  mode,  would 
consist  of:  (1)  A  new  intake  structure; 

(2)  a  new  powerhouse  containing  three 
generating  units  with  a  total  installed 
capacity  of  25  megawatts;  (3)  a  new 
11,000-foot  long,  34  kilovolt 
transmission  line;  and  (4)  appurtenant 
facilities.  The  proposed  Dashields  Lock 
&  Dam  Project  would  have  an  average 
annual  generation  of  125  gigawatt- 
hours,  which  would  be  used  to  service 
its  customers. 

m.  Locations  of  Applications:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission  in  the  Public  Reference 
Room,  located  at  888  First  Street,  NE., 
Room  2A,  Washington,  DC  20426,  or  by 
calling  (202)  502-8371.  This  filing  may 
also  be  viewed  on  the  Commission’s 
Web  site  at  http://www.ferc.gov  using 
the  “eLibrary”  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  call  toll-free 

1 — 866 — 208 — 3676  or  e-mail 
FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Individuals  desiring  to  be  included 
on  the  Commission’s  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

o.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 

In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 


be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  “COMMENTS”, 
“PROTEST”,  or  “MOTION  TO’ 
INTERVENE”,  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  Any  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission’s  Web  site  under  the 
“e-Filing”  link.  The  Commission 
strongly  encourages  electronic  filings. 

r.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency’s  comments  must  also  be  sent  to 
the  Applicant’s  representatives. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E 8— 5113  Filed  3-13-08;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  13119-000] 

Duquesne  Light  Company;  Notice  of 
Application  Accepted  for  Filing  and 
Soliciting  Motions  To  Intervene, 
Protests,  and  Comments 

March  7,  2008. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  13119-000. 


c.  Date  filed:  February  21,  2008. 

d.  Applicant:  Duquesne  Light 
Company. 

e.  Name  of  Project:  Maxwell  Lock  & 
Dam  Hydroelectric  Project. 

f.  Location:  Monongahela  River  in 
Washington  County,  Pennsylvania.  It 
would  use  the  U.S.  Army  Corps  of 
Engineers’  Maxwell  Lock  &  Dam. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Chris  P. 
McClain,  Paul  C.  Rizzo  Associates  Inc., 
105  Mall  Boulevard,  Suite  270-E, 
Monroeville.  PA  15146,  (412)  856-9700. 

i.  FERC  Contact:  Robert  Bell,  (202) 
502-4126. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission’s  Web 
site  under  the  “e-Filing”  link.  The 
Commission  strongly  encourages 
electronic  filings.  Please  include  the 
project  number  (P-13119-000)  on  any 
comments  or  motions  filed. 

The  Commission’s  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervenor 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Competing  Application:  Project  No. 
12910-000,  Date  Filed:  July  30,  2007, 
Date  Issued:  November  26,  2007, 
Competing  Applications  Deadline: 
closed. 

l.  Description  of  Project:  The  proposed 
project,  using  the  U.S.  Army  Corps  of 
Engineers’  Maxwell  Lock  &  Dam  and 
operated  in  a  run-of-river  mode,  would 
consist  of:  (1)  A  new  intake  structure; 

(2)  a  new  powerhouse  containing  three 
generating  units  with  a  total  installed 
capacity  of  12  megawatts;  (3)  a  new 
13,000-foot  long,  34  kilovolt 
transmission  line;  and  (4)  appurtenant 
facilities.  The  proposed  Maxwell  Lock  & 
Dam  Project  would  have  an  average 
annual  generation  of  75  gigawatt-hours, 
which  would  be  used  to  service  its 
customers. 

m.  Locations  of  Applications:  A  copy 
of  the  application  is  available  for 
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inspection  and  reproduction  at  the 
Commission  in  the  Public  Reference 
Room,  located  at  888  First  Street,  NE., 
Room  2A,  Washington,  DC  20426,  or  by 
calling  (202)  502-8371.  This  filing  may 
also  be  viewed  on  the  Commission’s 
Web  site  at  http://www.ferc.gov  using 
the  “eLibrary”  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  call  toll-free 
1-866-208-3676  or  e-mail 
FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Individuals  desiring  to  be  included 
on  the  Commission’s  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

o.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p_.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comment^  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  “COMMENTS”, 
“PROTEST”,  or  “MOTION  TO 
INTERVENE”,  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  Any  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 


Commission,  at  the  above-mentioned 
address.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission’s  Web  site  under  the 
“e-Filing”  link.  The  Commission 
strongly  encourages  electronic  filings. 

r.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency’s  comments  must  also  be  sent  to 
the  Applicant’s  representatives. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E 8— 5114  Filed  3-13-08;  8:45  am] 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  13120-000] 

Duquesne  Light  Company;  Notice  of 
Application  Accepted  for  Filing  and 
Soliciting  Motions  To  Intervene, 
Protests,  and  Comments 

March  7,  2008. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  13120-000. 

c.  Date  filed:  February  21,  2008. 

d.  Applicant:  Duquesne  Light 
Company. 

e.  Name  of  Project:  Monongahela  Lock 
&  Dam  No.  4  Hydroelectric  Project. 

f.  Location:  Monongahela  River  in 
Westmoreland  County,  Pennsylvania.  It 
would  use  the  U.S.  Army  Corps  of 
Engineers’  Monongahela  Lock  &  Dam 
No.  4. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Chris  P. 
McClain,  Paul  C.  Rizzo  Associates  Inc., 
105  Mall  Boulevard,  Suite  270-E, 
Monroeville,  PA  15146,  (412)  856-9700. 

i.  FERC  Contact:  Robert  Bell,  (202) 
502-4126. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 


days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Kimberly 
D.  Bose,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission’s  Web  site  under  the 
“e-Filing”  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
13120-000)  on  any  comments  or 
motions  filed. 

The  Commission’s  Rules  of- Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervenor 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Competing  Application:  Project  No. 
12906-000,  Date  Filed:  July  30,  2007, 
Date  Issued:  November  26,  2007, 
Competing  Applications  Deadline: 
closed. 

l.  Description  of  Project:  The  proposed 
project,  using  the  U.S.  Army  Corps  of 
Engineers’  Monongahela  Lock  &  Dam 
No.  4  and  operated  in  a  run-of-river 
mode,  would  consist  of:  (1)  A  new 
intake  structure;  (2)  a  new  powerhouse 
containing  three  generating  units  with  a 
total  installed  capacity  of  20  megawatts; 
(3)  a  new  5,500-foot  long,  34  kilovolt 
transmission  line;  and  (4)  appurtenant 
facilities.  The  proposed  Monongahela 
Lock  &  Dam  No.  4  Project  would  have 
an  average  annual  generation  of  85 
gigawatt-hours,  which  would  be  used  to 
service  its  customers. 

m.  Locations  of  Applications:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission  in  the  Public  Reference 
Room,  located  at  888  First  Street,  NE., 
Room  2A,  Washington,  DC  20426,  or  by 
calling  (202)  502-8371.  This  filing  may 
also  be  viewed  on  the  Commission’s 
Web  site  at  http://www.ferc.gov  using 
the  “eLibrary”  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  call  toll-free 
1-866-208-3676  or  e-mail 
FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 


13886 


Federal  Register/ Vol.  73,  No.  51 /Friday,  March  14,  2008 /Notices 


n.  Individuals  desiring  to  be  included 
on  the  Commission’s  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

o.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 

In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  “COMMENTS”, 
“PROTEST”,  or  “MOTION  TO 
INTERVENE”,  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper:  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission’s  Web  site  under  the 
“e-Filing”  link.  The  Commission 
strongly  encourages  electronic  filings. 

r.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 


Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency’s  comments  must  also  be  sent  to 
the  Applicant’s  representatives. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-5115  Filed  3-13-08;  8:45  ami 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  13121-000] 

Duquesne  Light  Company;  Notice  of 
Application  Accepted  for  Filing  and 
Soliciting  Motions  To  Intervene, 
Protests,  and  Comments 

March  7,  2008. 

Take  notice  that  the  following 
hydroelectric  applicatipn  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  13121-000 

c.  Date  filed:  February  21,  2008 

d.  Applicant:  Duquesne  Light 
Company 

e.  Name  of  Project:  Emsworth  Lock  & 
Dam  Hydroelectric  Project 

f.  Location:  Ohio  River  in  Allegheny 
County,  Pennsylvania.  It  would  use  the 
U.S.  Army  Corps  of  Engineers’ 
Emsworth  Lock  &  Dam. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Chris  P. 
McClain,  Paul  C.  Rizzo  Associates  Inc., 
105  Mall  Boulevard,  Suite  270-E, 
Monroeville,  PA  15146,  (412)  856-9700. 

i.  FERC  Contact:  Robert  Bell,  (202) 
502-4126. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Kimberly 
D.  Bose,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission’s  web  site  under  the 
“e-Filing”  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
13121-000)  on  any  comments  or 
motions  filed. 

The  Commission’s  Rules  of  Practice 
and  Procedure  require  all  intervenors 


filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervenor 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Competing  Application:  Project  No. 
12905-000,  Date  Filed:  July  30,  2007, 

Date  Issued:  November  26,  2007, 
Competing  Applications  Deadline: 
closed. 

l.  Description  of  Project:  The  proposed 
project,  using  the  U.S.  Army  Corps  of 
Engineers’  Emsworth  Lock  &  Dam  and 
operated  in  a  run-of-river  mode,  would 
consist  of:  (1)  A  new  intake  structure; 

(2)  a  new  powerhouse  containing  three 
generating  units  with  a  total  installed 
capacity  of  35  megawatts;  (3)  a  new 
11,000-foot  long,  34  kilovolt 
transmission  line;  and  (4)  appurtenant 
facilities.  The  proposed  Emsworth  Lock 
&  Dam  Project  would  have  an  average 
annual  generation  of  145  gigawatt- 
hours,  which  would  be  used  to  service 
its  customers. 

m.  Locations  of  Applications:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission  in  the  Public  Reference 
Room,  located  at  888  First  Street,  NE, 
Room  2A,  Washington  DC  20426,  or  by 
calling  (202)  502-8371.  This  filing  may 
also  be  viewed  on  the  Commission’s 
website  at  http://www.ferc.gov  using  the 
“eLibrary”  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  call  toll-free 
1-866-208-3^76  or  e-mail 
FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Individuals  desiring  to  be  included 
on  the  Commission’s  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

o.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
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comments,  a  protest,  or  a'motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 

In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  “COMMENTS”, 
“PROTEST”,  or  “MOTION  TO 
INTERVENE”,  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.200l(a)(l)(iii)  and  the  instructions 
on  the  Commission’s  web  site  under  the 
“e-Filing”  link.  The  Commission 
strongly  encourages  electronic  filings. 

r.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency’s  comments  must  also  be  sent  to 
the  Applicant’s  representatives. 

Kimberly  D.  Bose, 

Secretary. 

IFR  Doc.  E 8— 5116  Filed  3-13-08;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  13122-000] 

Duquesne  Light  Company;  Notice  of 
Application  Accepted  for  Filing  and 
Soliciting  Motions  To  Intervene, 
Protests,  and  Comments 

March  7,  2008. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  13122-000. 

c.  Date  filed:  February  21,  2008. 

d.  Applicant:  Duquesne  Light 
Company. 

e.  Name  of  Project:  Allegheny  Lock  & 
Dam  No.  2  Hydroelectric  Project. 

f.  Location:  Allegheny  River  in 
Allegheny  County,  Pennsylvania.  It 
would  use  the  U.S.  Army  Corps  of 
Engineers’  Allegheny  Lock  &  Dam  No.  2. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Chris  P. 
McClain,  Paul  C.  Rizzo  Associates  Inc., 
105  Mall  Boulevard,  Suite  270-E, 
Monroeville,  PA  15146,  (412)  856-9700. 

i.  FERC  Contact:  Robert  Bell,  (202) 
502-4126. 

j.  Deadline  for  filing  motions  to 
intervene,  protests  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Kimberly 
D.  Bose,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission’s  Web  site  under  the 
“e-Filing”  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
13122-000)  on  any  comments  or 
motions  filed. 

The  Commission’s  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervenor 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Competing  Application:  Project  No. 
12902-000,  Date  Filed:  July  30,  2007, 


Date  Issued:  November  26,  2007, 
Competing  Applications  Deadline: 
closed. 

l.  Description  of  Project:  The  proposed 
project,  using  the  U.S.  Army  Corps  of 
Engineers’  Allegheny  Lock  &  Dam  No.  2 
and  operated  in  a  run-of-river  mode, 
would  consist  of:  (1)  A  new  intake 
structure;  (2)  a  new  powerhouse 
containing  two  generating  units  with  a 
total  installed  capacity  of  14  megawatts; 
(3)  a  new  10,000-foot  long,  34  kilovolt 
transmission  line;  and  (4)  appurtenant 
facilities.  The  proposed  Allegheny  Lock 
&  Dam  No.  2  Project  would  have  an 
average  annual  generation  of  70 
gigawatt-hours,  which  would  be  used  to 
service  its  customers. 

m.  Locations  of  Applications:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission  in  the  Public  Reference 
Room,  located  at  888  First  Street,  NE., 
Room  2A,  Washington,  DC  20426,  or  by 
calling  (202)  502-8371.  This  filing  may 
also  be  viewed. on  the  Commission’s 
Web  site  at  http://www.ferc.gov  using 
the  “eLibrary”  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  the 
document.  For  assistance,  call  toll-free 
1-866-208-3676  or  e-mail 
FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

n.  Individuals  desiring  to  be  included 
on  the  Commission’s  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

o.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 

In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
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be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  “COMMENTS”, 
“PROTEST”,  or  “MOTION  TO 
INTERVENE”,  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission’s  Web  site  under  the 
“e-Filing”  link.  The  Commission 
strongly  encourages  electronic  filings. 

r.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency’s  comments  must  also  be  sent  to 
the  Applicant’s  representatives. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-5117  Filed  3-13-08;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  P-2244-022] 

Energy  Northwest;  Notice  of 
Application  Tendered  for  Filing  With 
the  Commission  and  Establishing 
Procedural  Schedule  for  Licensing  and 
Deadline  for  Submission  of  Final 
Amendments 

March  7,  2008. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  P-2244-022. 

c.  Date  Filed:  February  25,  2008. 

d.  Applicant:  Energy  Northwest. 

e.  Name  of  Project:  Packwood  Lake 
Hydroelectric  Project. 

f.  Location:  The  existing  project  is  on 
Lake  Creek,  a  tributary  to  Cowlitz  River, 
in  Lewis  County  in  southwestern 
Washington  near  the  unincorporated 
town  of  Packwood.  The  upper  portion  of 
the  lake  lies  within  the  Goat  Rocks 
Wilderness  Area.  The  project  occupies 
503.25  acres  of  United  States  Forest 
Service  land,  20.94  acres  of  Energy 
Northwest-owned  land,  and  15.04  acres 
of  Washington  State  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Jack  W.  Baker, 
Vice  President,  Energy  Northwest,  Mail 
Drop  1035,  P.O.  Box  968,  Richland,  WA 
99352-0968;  telephone  (509)  377-5078, 
or  e-mail  at  jwbaker@energy- 
northwest.com. 

i.  FERC  Contact:  Kenneth  Hogan, 
telephone  (202)  502-8464,  or  e-mail  at 
kenneth.hogan@ferc.gov. 

j.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

k.  Project  Description:  The  existing 
project  consists  of  the  following:  (1)  an 


intake  canal,  a  concrete  drop  structure 
(dam)  and  intake  building  on  Lake 
Creek  located  about  424  feet 
downstream  from  the  outlet  of 
Packwood  Lake,  a  21,691-foot  system  of 
concrete  pipe  and  tunnels,  a  5,621-foot 
penstock,  a  surge  tank,  and  a 
powerhouse  with  a  26.1-megawatt 
turbine  generator;  (2)  a  452-acre 
reservoir  (Packwood  Lake)  at  a  normal 
full  pool  elevation  of  2,857  feet  above 
mean  sea  level  with  approximately 
4,162  acre-feet  of  usable  storage;  and  (3) 
appurtenant  facilities.  The  average 
annual  generation  at  the  project  is  about 
90,998  megawatt-hours.  The  applicant 
proposes  a  slightly  modified  reservoir 
operational  regime  and  higher  instream 
flow  releases  to  the  bypassed  reach  on 
Lake  Creek. 

l.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission’s  website  at  http:// 
www.ferc.gov  using  the  “eLibrary”  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY,  (202) 
502-8659.  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  (h)  above. 

m.  You  may  also  register  online  at 
http://www.ferc.gov/esubscribenow.htm 
to  be  notified  via  e-mail  of  new  filings 
and  issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support. 

n.  Procedural  Schedule:  The 
application  will  be  processed  according 
to  the  following  Hydro  Licensing 
Schedule.  Note  that  revisions  to  this 
schedule  are  unlikely  due  to  the  strict 
deadlines  associated  with  a  project  that 
is  filed  under  the  Integrated  Licensing 
Process. 


Milestone 


Date 


Application  Deficiency  Determination  Letter  and  Issuance  of  Additional  Information  Requests  (AIRs) . 

Notice  of  Acceptance/Notice  of  Ready  for  Environmental  Analysis . 

Filing  of  Interventions,  Recommendations,  Preliminary  Terms  and  Conditions,  and  Fishway  Prescriptions 

Reply  Comments  Due . . . 

Issuance  of  Draft  EA . 

Comments  on  Draft  EA  Due  (30  days)  . : . . . 

Filing  of  Final  Terms  and  Conditions  (90  days)  . . . 

Issuance  of  Final  EA . 


March  26,  2008. 
May  2008. 

July  2008. 
August  2008. 
January  2009. 
February  2009. 
April  2009. 

July  2009. 
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o.  Final  amendments  to  the 
application  must  be  filed  with  the 
Commission  no  later  than  30  days  from 
the  issuance  date  of  the  notice  of  ready 
for  environmental  analysis. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-5108  Filed  3-13-08;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP08-86-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Application 

March  7,  2008. 

Take  notice  that  on  February  27,  2008, 
Tennessee  Gas  Pipeline  Company 
(“Tennessee”),  1001  Louisiana  Street, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP08-86-000,  a  petition  for 
Exemption  of  Temporary  Acts  and 
Operations  from  Certificate 
Requirements,  pursuant  to  Rule 
207(a)(5)  of  the  Commission’s  Rules  of 
Practice  and  Procedure,  and  section 
7(c)(1)(B)  of  the  Natural  Gas  Act, 
seeking  approval  of  an  exemption  from 
certificate  requirements  to  perform 
temporary  activities  related  to  drilling  a 
stratigraphic  test  well  to  determine  the 
feasibility  of  developing  an 
underground  natural  gas  storage  facility 
in  the  Carter/Lewis  formations  in  the 
State  of  Mississippi,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection.  This  filing  may  also 
be  viewed  on  the  Commission’s  Web 
site  at  http://www.ferc.gov  using  the 
“eLibrary”  link.  Enter  the  docket 
number,  excluding  the  last  three  digits, 
in  the  docket  number  field  to  access  the 
document.  For  assistance,  call  (202) 
502-8659  or  TTY,  (202)  208-3676. 

Any  questions  concerning  this 
petition  may  be  directed  to  Melissa  G. 
Freeman,  Senior  Counsel,  El  Paso 
Corporation,  1001  Louisiana  Street, 
Houston,  Texas  77002  at  (713)  420—3496 
and  e-mail  at 

missy. freeman  @elpaso.  com . 

Pursuant  to  Section  157.9  of  the 
Commission’s  rules,  18  CFR  157.9, 
within  90  days  of  this  Notice  the 
Commission  staff  will  either:  complete 
its  environmental  assessment  (EA)  and 
place  it  into  the  Commission’s  public 
record  (eLibrary)  for  this  proceeding;  or 
issue  a  Notice  of  Schedule  for 
Environmental  Review.  If  a  Notice  of 
Schedule  for  Environmental  Review  is 
issued,  it  will  indicate,  among  other 


milestones,  the  anticipated  date  for  the 
Commission  staffs  issuance  of  the  final 
environmental  impact  statement  (FEIS) 
or  EA  for  this  proposal.  The  filing  of  the 
EA  in  the  Commission’s  public  record 
for  this  proceeding  or  the  issuance  of  a 
Notice  of  Schedule  for  Environmental 
Review  will  serve  to  notify  federal  and 
state  agencies  of  the  timing  for  the 
completion  of  all  necessary  reviews,  and 
the  subsequent  need  to  complete  all 
federal  authorizations  within  90  days  of 
the  date  of  issuance  of  the  Commission 
staffs  FEIS  or  EA. 

There  are  two  ways  to  become 
involved  in  the  Commission’s  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date 
stated  below,  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission’s 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commentors  will  be 
placed  on  the  Commission’s 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission’s 


environmental  review  process. 
Environmental  commentors  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commentors 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission’s  final  order. 

The  Commission  strongly  encourages 
electronic  filings  of  comments,  protests 
and  interventions  in  lieu  of  paper  using 
the  “eFiling”  link  at  http:// 
www.ferc.gov.  Persons  unable  to  file 
electronically  should  submit  an  original 
and  14  copies  of  the  protest  or 
intervention  to  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“eLibrary”  link  and  is  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  “eSubscription”  link  on  the 
Web  site  that  enables  subscribers  to 
receive  e-mail  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  e-mail 
FERCOnlineSupport@ferc.gov,  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202) 502-8659. 

Comment  Date:  March  17,  2008. 

Kimberly  D.  Bose, 

Secretary. 

(FR  Doc.  E 8-5111  Filed  3-13-08;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP07-41 7-000] 

Texas  Gas  Transmission,  LLC;  Notice 
of  Availability  of  the  Final 
Environmental  Impact  Statement  and 
Public  Comment  Meeting  for  the 
Proposed  Fayetteville/Greenville 
Expansion  Project 

March  7,  2008. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  this  Final 
Environmental  Impact  Statement  (EIS) 
for  the  natural  gas  pipeline  facilities 
proposed  by  Texas  Gas  Transmission, 
LLC’s  (Texas  Gas)  under  the  above- 
referenced  docket.  Texas  Gas’s 
Fayetteville/Greenville  Expansion 
Project  (Project)  would  be  located  in 
Faulkner,  Cleburne,  White,  Woodruff, 
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St.  Francis,  Lee,  and  Phillips  Counties, 
Arkansas;  and  Coahoma,  Washington, 
Sunflower,  Humphreys,  Holmes,  and 
Attalla  Counties,  Mississippi. 

The  Final  EIS  was  prepared  to  satisfy 
the  requirements  of  the  National 
Environmental  Policy  Act.  The  FERC 
staff  concludes  that  the  proposed 
Project,  with  the  appropriate  mitigation 
measures  as  recommended,  would  have 
limited  adverse  environmental  impact. 

The  purpose  of  the  Project  is  to  add 
pipeline  capacity  to  Texas  Gas’s  existing 
interstate  pipeline  system  to  transport 
the  new  natural  gas  supplies  being 
developed  from  the  Fayetteville  Shale 
gas  production  area  in  north-central 
Arkansas  to  markets  in  the  mid-western, 
northeastern,  and  southeastern  United 
States.  Texas  Gas  is  proposing  to 
construct  at  total  of  about  262.6  miles  of 
36-inch-diameter  pipeline  in  two 
separate  pipeline  laterals,  two  tie-in 
laterals,  a  compressor  station,  and 
associated  ancillary  facilities. 

The  Final  EIS  addresses  the  potential 
environmental  impacts  resulting  from 
the  construction  and  operation  of  the 
following  facilities: 

•  Fayetteville  Lateral:  166.2  miles  of 
36-inch-diameter  pipeline  in  Faulkner, 
Cleburne,  White,  Woodruff,  St.  Francis, 
Lee,  and  Phillips  Counties,  Arkansas, 
and  Coahoma  County,  Mississippi; 

•  Greenville  Lateral:  96.4  miles  of  36- 
inch-diameter  pipeline  in  Washington, 
Sunflower,  Humphreys,  Holmes,  and 
Attalla  Counties,  Mississippi; 

•  36-inch  tie-in  lateral:  0.8  mile  of  36- 
inch-diameter  pipeline  in  Attalla 
County,  Mississippi; 

•  20-inch  tie-in  lateral:  0.4  mile  of  20- 
inch-diameter  pipeline  in  Attalla 
County,  Mississippi; 

•  The  10,650  horsepower  Kosciusko 
Compressor  Station  in  Attalla  County, 
Mississippi; 

•  Twenty-nine  metering  and 
regulating  stations;  and 

•  Three  pig  launchers  and  three  pig 
receivers. 

The  entire  project  would  be  capable  of 
transporting  about  841,000  million 
British  thermal  units  per  day  (Btu/d)  of 
natural  gas  on  the  Fayetteville  Lateral 
and  about  768,000  MMBtu/d  on  the 
Greenville  Lateral.  Texas  Gas  proposes 
to  construct  the  pipeline  facilities  in 
two  phases.  Phase  I  would  include 
construction  of  the  first  66  miles  of  the 
Fayetteville  Lateral  and  related  facilities 
from  Conway  County  to  the  Bald  Knob 
area  of  White  County,  Arkansas.  Phase 
II  would  include  construction  of  the 
remaining  100  miles  of  the  Fayetteville 
Lateral  from  White  County,  Arkansas,  to 
Coahoma  County,  Mississippi,  the  entire 
Greenville  Lateral  and  associated  tie-in 
laterals,  and  the  Kosciusko  Compressor 


Station.  Texas  Gas  proposes  beginning 
construction  of  both  Phases  I  and  II  in 
June  2008.  However,  Phase  I  would  be 
placed  in  service  by  August  1,  2008,  and 
Phase  II  would  be  placed  in  service  by 
January  1,  2009. 

The  Final  EIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  Room,  888  First  Street,  NE., 
Room  2A,  Washington,  DC  20426,  (202) 
502-8371. 

A  limited  number  of  copies  of  the 
Final  EIS  are  available  from  the  Public 
Reference  Room  identified  above.  In 
addition,  CD  copies  of  the  Final  EIS 
have  been  mailed  to  affected 
landowners;  various  federal,  state,  and 
local  government  agencies;  elected 
officials;  environmental  and  public 
interest  groups;  Native  American  tribes; 
local  libraries  and  newspapers; 
intervenors;  and  other  individuals  that 
expressed  an  interest  in  the  proposed 
Project.  Hard-copies  of  the  Final  EIS 
have  also  been  mailed  to  those  who 
requested  that  format  during  the  scoping 
and  comment  periods  for  the  proposed 
Project. 

Additional  information  about  the 
proposed  Project  is  available  from  the 
Commission’s  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 
Internet  website  ( http://www.ferc.gov ). 

To  access  information  via  the  FERC 
website  click  on  the  “eLibrary”  link 
then  click  on  “General  Search”  and 
enter  the  docket  number  excluding  the 
last  three  digits  in  the  Docket  Number 
field.  Be  sure  you  have  selected  an 
appropriate  date  range.  The  “eLibrary” 
link  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings.  For  assistance  with 
“eLibrary”,  please  contact  FERC  Online 
Support  at  FercOnlineSupport@ferc.gov 
or  toll  free  at  1-866-208-3676,  or  for 
TTY,  contact  (202)502-8659. 

In  addition,  the  Commission  now 
offers  a  free  service  called  eSubscription 
which  allows  you  to  keep  track  of  all 
formal  issuances  and  submittals  in 
specific  dockets.  This  can  reduce  the 
amount  of  time  you  spend  researching 
proceedings  by  automatically  providing 
you  with  notification  of  these  filings, 
document  summaries  and  direct  links  to 
these  documents.  To  learn  more  about 
eSubscription  and  to  sign-up  for  this 
service  please  go  to  http://www.ferc.gov/ 
esubscribenow.htm. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-5119  Filed  3-13-08;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP 08-7 2 -000] 

Northern  Border  Pipeline  Company; 
Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  the 
Proposed  Des  Plaines  Project  and 
Request  for  Comments  on 
Environmental  Issues 

March  7,  2008. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  proposed  Des  Plaines  Project 
(Project).  The  Project  is  proposed  by 
Northern  Border  Pipeline  Company 
(Northern  Border)  and  involves 
construction  and  operation  of  a  new 
natural  gas  compressor  and  meter 
station  near  Channahon  in  Will  County, 
Illinois.  The  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  or  not  to 
authorize  the  Project. 

This  notice  announces  the  opening  of 
the  scoping  process  the  Commission 
will  use  to  gather  input  from  the  public 
and  interested  agencies  on  the  Project. 
Your  input  will  help  determine  which 
issues  need  to  be  evaluated  in  the  EA. 
State  and  local  government 
representatives  are  asked  to  notify  their 
constituents  of  this  proposed  Project 
and  to  encourage  them  to  comment  on 
their  areas  of  concern.  Details  on  how  to 
submit  comments  are  provided  in  the 
Public  Participation  section  of  this 
notice.  Please  note  that  the  scoping 
period  will  close  on  April  7,  2008. 

This  notice  is  being  sent  to  affected 
landowners;  federal,  state,  and  local 
government  agencies;  elected  officials; 
Native  American  tribes;  other  interested 
parties;  and  local  libraries  and 
newspapers.  Affected  landowners 
include  all  landowners  who  own  land 
within  0.5  mile  of  the  proposed 
compressor  facility.  Northern  Border’s 
proposed  facilities  would  occupy  a 
parcel  of  land  owned  by  Northern 
Border.  Northern  Border  has  not 
proposed  to  acquire  any  easements  to 
construct,  operate,  or  maintain  the 
proposed  Project  facilities. 

A  number  of  fact  sheets  prepared  by 
the  FERC,  including  “An  Interstate 
Natural  Gas  Facility  On  My  Land?  What 
Do  I  Need  To  Know?”  and  “Guide  to 
Electronic  Information  at  FERC,”  are 
available  for  viewing  on  the  FERC 
Internet  Web  site  ( http://www.ferc.gov ), 
using  the  “For  Citizens”  link.  These  fact 
sheets  address  a  number  of  typically 
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asked  questions  including  how  to 
participate  in  the  Commission’s 
proceedings  and  how  to  access 
information  on  FERC  regulated  projects 
in  your  area. 

Summary  of  the  Proposed  Project 

Northern  Border  seeks  authorization 
to  construct,  own,  and  operate  a  new 
1,600  horsepower  compressor  station, 
meter  station,  and  interconnecting  and 
appurtenant  facilities,  collectively 
referred  to  as  the  Des  Plaines  Project,  in 
Will  County,  Illinois.  The  proposed 
construction  would  include  a  new 
interconnect  between  ANR  Pipeline 
Company  (ANR)  and  Northern  Border. 
Northern  Border  currently  does  not  have 
the  ability  to  receive  gas  directly  from 
ANR  due  to  Northern  Border’s  higher 
operating  pressures.  The  proposed 
compressor  facilities  would  enable 
Northern  Border  to  receive  59,681 
dekatherms  per  day  from  ANR  for 
transport  to  an  existing  delivery  point 
on  Northern  Border’s  mainline  system 
in  Ventura,  Iowa.  Northern  Border 
proposes  to  begin  construction  in  July 
2008  in  order  to  be  in-service  by 
November  1,  2008. 

The  general  location  of  the  proposed 
facilities  is  shown  in  Appendix  l.1 

Land  Requirements  for  Construction 

The  proposed  construction  would 
include  an  access  road,  piping  (above 
and  below  ground),  and  one  or  more 
buildings  that  would  contain  meter 
equipment,  appurtenant  piping,  and  the 
natural  gas  compressor  and  engine. 
Proposed  construction  would  impact 
approximately  7.8  acres  of  land  owned 
by  Northern  Border.  The  site  consists  of 
undeveloped,  disturbed  grassland  and 
shrubs,  bordered  by  railroad  tracks  and 
active  light  industrial  facilities.  All 
proposed  workspace  for  construction 
and  material/equipment  staging  would 
occur  within  Northern  Border’s  7.8  acre 
site  or  at  a  nearby  site  (owned  by 
Northern  Border  or  previously  disturbed 
commercial  storage  site).  A  new  road 
would  be  installed  across  the  CSX  rail 
spur  to  provide  access  to  the  site  from 
Youngs  Road. 


1  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  of  all 
appendices  are  available  on  the  Commission’s  Web 
site  at  the  “eLibrary”  link  or  from  the  Commission’s 
Public  Reference  Room,  888  First  Street,  NE., 
Washington,  DC  20426,  or  call  (202)  502-8371.  For 
instructions  on  connecting  to  eLibrary  refer  to  the 
“Additional  Information”  section  of  this  notice. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail.  Requests  for 
detailed  maps  of  the  proposed  facilities  should  be 
made  directly  to  Northern  Border  Pipeline 
Company  by  calling  Bambi  Heckerman  at  (402) 
492-7575. 


The  EA  Process 

We  2  are  preparing  this  EA  to  comply 
with  the  National  Environmental  Policy 
Act  (NEPA)  which  requires  the 
Commission  to  take  into  account  the 
environmental  impact  that  could  result 
if  it  authorizes  Northern  Border’s 
proposal.  By  this  notice,  we  are  also 
asking  federal,  state,  and  local  agencies 
with  jurisdiction  and/or  special 
expertise  with  respect  to  environmental 
issues  to  formally  cooperate  with  us  in 
the  preparation  of  the  EA.  Agencies  that 
would  like  to  request  cooperating  status 
should  follow  the  instructions  for  filing 
comments  provided  below. 

NEPA  also  requires  the  FERC  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  This 
process  is  referred  to  as  “scoping.”  The 
main  goal  of  the  scoping  process  is  to 
focus  the  analysis  in  the  EA  on  the 
important  environmental  issues.  By  this 
Notice  of  Intent,  we  are  requesting 
public  comments  on  the  scope  of  the 
issues  to  address  in  the  EA.  All 
comments  received  will  be  considered 
during  the  preparation  of  the  EA. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources 

•  Land  use  and  visual  quality 

•  Cultural  resources 

•  Vegetation  and  wildlife  (including 
threatened  and  endangered  species) 

•  Air  quality  and  noise 

•  Reliability  and  safety 

•  Cumulative  impact 

We  will  also  evaluate  reasonable 
alternatives  to  the  proposed  Project, 
where  necessary,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission’s  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission.  To  ensure  your  comments 
are  received  and  considered,  please 


2  ”We,”  “us,"  and  “our”  refer  to  the 
environmental  staff  of  the  FERC’s  Office  of  Energy 
Projects. 


carefully  follow  the  instructions  in  the 
Public  Participation  section  below. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  Project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal 
and  alternatives  to  the  proposal  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  Kimberly  D.  Bose, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St.,  NE.,  Room 
1A,  Washington,  DC  20426; 

•  Label  one  copy  for  the  attention  of 
Gas  Branch  3,  PJ-11.3; 

•  Reference  Docket  No.  CP08-72- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  April  7,  2008. 

The  Commission  encourages 
electronic  filing  of  comments.  See  18 
Code  of  Federal  Regulations 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission’s  Internet  Web  site 
at  http://www.ferc.gov  under  the  link  to 
“Documents  and  Filings”  and  “eFiling.” 
eFiling  is  a  file  attachment  process  and 
requires  that  you  prepare  your 
submission  in  the  same  manner  as  you 
would  if  filing  on  paper,  and  save  it  to 
a  file  on  your  hard  drive.  New  eFiling 
users  must  first  create  an  account  by 
clicking  on  “Sign  up ”  or  “ eRegister.” 
You  will  be  asked  to  select  the  type  of 
filing  you  are  making.  This  filing  is 
considered  a  “Comment  on  Filing.”  In 
addition,  there  is  a  “Quick  Comment” 
option  available,  which  is  an  easy 
method  for  interested  persons  to  submit 
text  only  comments  on  a  project.  The 
Quick-Comment  User  Guide  can  be 
viewed  at  http://www.ferc.gov/docs- 
filing/efiling/quick-comment-guide.pdf. 
Quick  Comment  does  not  require  a 
FERC  eRegistration  account;  however, 
you  will  be  asked  to  provide  a  valid  e- 
mail  address.  All  comments  submitted 
under  either  eFiling  or  the  Quick 
Comment  option  are  placed  in  the 
public  record  for  the  specified  docket  or 
project  number(s). 

As  described  above,  we  may  publish 
and  distribute  the  EA  for  comment.  If 
you  are  interested  in  receiving  the  EA 
for  review  and/or  comment,  please 
return  the  Mailing  List  Retention  Form 
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(Appendix  2).  If  you  do  not  return  the 
Mailing  List  Retention  Form,  you  will 
be  taken  off  the  mailing  list. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  “intervenor.” 
Intervenors  play  a  more  formal  role  in 
the  process.  Intervenors  have  the  right 
to  seek  rehearing  of  the  Commission’s 
decision,  and  also  receive  copies  of 
case-related  Commission  documents 
and  filings  by  other  intervenors. 

If  you  want  to  become  an  intervenor, 
you  must  file  a  motion  to  intervene 
according  to  Rule  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214).  Motions  to 
Intervene  should  be  electronically 
submitted  using  the  Commission’s 
eFiling  system  at  http://www.ferc.gov. 
Persons  without  Internet  access  should 
send  an  original  and  14  copies  of  their 
motion  to  the  Secretary  of  the 
Commission  at  the  address  indicated 
previously.  Persons  filing  Motions  to 
Intervene  on  or  before  the  comment 
deadline  indicated  above  must  send  a 
copy  of  the  motion  to  the  Applicant.  All 
filings,  including  late  interventions, 
submitted  after  the  comment  deadline 
must  be  served  on  the  Applicant  and  all 
other  intervenors  identified  on  the 
Commission’s  service  list  for  this 
proceeding.  Persons  on  the  service  list 
with  e-mail  addresses  may  be  served 
electronically;  others  must  be  served  a 
hard  copy  of  the  filing. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  Information 

Additional  information  about  the 
Project  is  available  from  the 
Commission’s  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 
Internet  Web  site  ( www.ferc.gov )  using 
the  “eLibrary”  link.  Click  on  the 
eLibrary  link,  then  on  “General  Search” 
and  enter  the  docket  number  excluding 
the  last  three  digits  in  the  Docket 
Number  field  (i.e.,  CP08-72).  Be  sure 
you  have  selected  an  appropriate  date 
range.  For  assistance,  please  contact 
FERC  Online  Support  at 
FercOnlineSupport@ferc.gov  or  toll  free 
at  1-866-208-3676,  or  for  TTY,  contact 
(202)  502-8659.  The  eLibrary  link  also 
provides  access  to  the  texts  of  formal 
documents  issued  by  the  Commission, 


such  as  Orders,  notices,  and 
rulemakings. 

In  addition,  the  Commission  now 
offers  a  free  service  called  eSubscription 
which  allows  you  to  keep  track  of  all 
formal  issuances  and  submittals  in 
specific  dockets.  This  can  reduce  the 
amount  of  time  you  spend  researching 
proceedings  by  automatically  providing 
you  with  notification  of  these  filings, 
document  summaries,  and  direct  links 
to  the  documents.  Go  to  http:// 
www.ferc.gov/esubscribenow.htm. 

Finally,  public  meetings  or  site  visits 
will  be  posted  on  the  Commission’s 
calendar  located  at  http://www.ferc.gov/ 
Even  tCalen dar/Even tsList. aspx  along 
with  other  related  information. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  E8-5110  Filed  3-13-08;  8:45  am] 

BILLINQ  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EPA-HQ-OPP-2008-0140;  FRL-8354-1] 

d-Phenothrin  (Sumithrin)  Risk 
Assessments;  Notice  of  Availability 
and  Risk  Reduction  Options 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  EPA’s  risk  assessments, 
and  related  documents  for  the  pesticide 
d-Phenothrin  (Sumithrin),  and  opens  a 
public  comment  period  on  these 
documents  (Phase  3  of  4-Phase  Process). 
The  public  is  encouraged  to  suggest  risk 
management  ideas  or  proposals  to 
address  the  risks  identified.  EPA  is 
developing  a  Reregistration  Eligibility 
Decision  (RED)  for  sumithrin  through  a 
modified,  4-Phase  public  participation 
process  that  the  Agency  uses  to  involve 
the  public  in  developing  pesticide 
reregistration  decisions.  Through  this 
program,  EPA  is  ensuring  that  all 
pesticides  meet  current  health  and 
safety  standards. 

DATES:  Comments  must  be  recieved  on 
or  before  May  13,  2008. 

ADDRESSES:  Submit  your  comments, 
identified  by  docket  identification  (ID) 
number  EPA-HQ-OPP-2008-0140,  by 
one  of  the  following  methods: 

•  Federal  eRuIemaking  Portal:  http:// 
www.regulations.gov.  Follow  the  on-line 
instructions  for  submitting  comments. 

•  Mail.  Office  of  Pesticide  Programs 
(OPP)  Regulatory  Public  Docket  (7502P), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001. 


•  Delivery.  OPP  Regulatory  Public 
Docket  (7502P),  Environmental 
Protection  Agency,  Rm.  S-4400,  One 
Potomac  Yard(South  Bldg.),  2777  S. 
Crystal  Dr.,  Arlington,  VA.  Deliveries 
are  only  accepted  during  the  Docket’s 
normal  hours  of  operation  (8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays).  Special 
arrangements  should  be  made  for 
deliveries  of  boxed  information.  The 
Docket  Facility  telephone  number  is 
(703) 305-5805. 

Instructions:  Direct  your  comments  to 
docket  ID  number  EPA-HQ-OPP-2008- 
0140.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  docket 
without  change  and  may  be  made 
available  on-line  at  http:// 
www.regulations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  regulations.gov  or  e- 
mail.  The  regulations.gov  website  is  an 
“anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through 
regulations.gov,  your  e-mail  address 
will  be  automatically  captured  and 
included  as  part  of  the  comment  that  is 
placed  in  the  docket  and  made  available 
on  the  Internet.  If  you  submit  an 
electronic  comment,  EPA  recommends 
that  you  include  your  name  and  other 
contact  information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  and  be  free  of  any  defects 
or  viruses. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  docket  index  available 
in  regulations.gov.  To  access  the 
electronic  docket,  go  to  http:// 
www.regulations.gov,  select  “Advanced 
Search,”  then  “Docket  Search.”  Insert 
the  docket  ID  number  where  indicated 
and  select  the  “Submit”  button.  Follow 
the  instructions  on  the  regulations.gov 
website  to  view  the  docket  index  or 
access  available  documents.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  be 
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publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  available  either  in  the 
electronic  docket  at  http:// 
www.regulations.gov,  or,  if  only 
available  in  hard  copy,  at  the  OPP 
Regulatory  Public  Docket  in  Rm.  S- 
4400,  One  Potomac  Yard  (South  Bldg.), 
2777  S.  Crystal  Dr.,  Arlington,  VA.  The 
hours  of  operation  of  this  Docket 
Facility  are  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  Docket  Facility  telephone 
number  is  (703)  305-5805. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Howenstine,  Special  Review 
and  Reregistration  Division  (7508P), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 

(703)  305-0741;  fax  number:  (703)  308- 
7070;  e-mail  address: 
howenstine.jennifer@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  and  may  be  of  interest  to  a 
wide  range  of  stakeholders  including 
environmental,  human  health,  and 
agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  sale, 
distribution,  or  use  of  pesticides.  Since 
others  also  may  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

1.  Submitting  CBI.  Do  not  submit  this 
information  to  EPA  through 
regulations.gov  or  e-mail.  Clearly  mark 
the  part  or  all  of  the  information  that 
you  claim  to  be  CBI.  For  CBI 
information  in  a  disk  or  CD-ROM  that 
you  mail  to  EPA,  mark  the  outside  of  the 
disk  or  CD-ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD-ROM  the  specific  information  that  is 
claimed  as  CBI.  In  addition  to  one 
complete  version  of  the  comment  that 
includes  information  claimed  as  CBI,  a 
copy  of  the  comment  that  does  not 
contain  the  information  claimed  as  CBI 
must  be  submitted  for  inclusion  in  the 
public  docket.  Information  so  marked 
will  not  be  disclosed  except  in 
'accordance  with  procedures  set  forth  in 
40  CFR  part  2. 


2.  Tips  for  preparing  your  comments. 
When  submitting  comments,  remember 
to: 

i.  Identify  the  document  by  docket  ID 
number  and  other  identifying 
information  (subject  heading,  Federal 
Register  date  and  page  number). 

ii.  Follow  directions.  The  Agency  may 
ask  you  to  respond  to  specific  questions 
or  organize  comments  by  referencing  a 
Code  of  Federal  Regulations  (CFR)  part 
or  section  number. 

iii.  Explain  why  you  agree  or  disagree; 
suggest  alternatives  and  substitute 
language  for  your  requested  changes. 

iv.  Describe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  that  you  used. 

v.  If  you  estimate  potential  costs  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  be  reproduced. 

vi.  Provide  specific  examples  to 
illustrate  your  concerns  and  suggest 
alternatives. 

vii.  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  profanity 
or  personal  threats. 

viii.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

II.  Background 

A.  What  Action  is  the  Agency  Taking? 

EPA  is  releasing  for  public  comment 
its  human  health  and  environmental 
fate  and  effects  risk  assessments  and 
related  documents  for  sumithrin  and 
soliciting  public  comment  on  risk 
management  ideas  or  proposals. 
Sumithrin  is  a  first  generation,  synthetic 
pyrethroid  used  for  the  control  of  adult 
mosquitoes  and  other  nuisance  insects. 
Sumithrin  is  used  as  an  insecticide  in 
human  clothing/bedding/mattresses, 
domestic  dwellings,  commercial/ 
industrial/institutional  settings, 
warehouses,  vehicles,  animal  kennels, 
medical  institutions,  ornamentals  and 
for  vector  control.  Sumithrin  may  be 
applied  as  Ready-to-Use  (RTU)  spray 
container,  crack  and  crevice  and/or  spot 
treatment,  fogger,  automatic  sprayer, 
aerosol  can  and  foam  applicator.  There 
are  separate  formulations  for  vector 
control.  For  vector  control,  sumithrin  is 
applied  using  an  ultra  low  volume 
(ULV)  spray  by  ground  or  aerial 
application.  EPA  developed  the  risk 
assessments  and  risk  characterization 
for  sumithrin  through  a  modified 
version  of  its  public  process  for  making 
pesticide  reregistration  eligibility 
decisions.  Through  these  programs,  EPA 
is  ensuring  that  pesticides  meet  current 
standards  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 


Cosmetic  Act  (FFDCA),  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA). 

EPA  is  providing  an  opportunity, 
through  this  notice,  for  interested 
parties  to  provide  comments  and  input 
on  the  Agency’s  risk  assessments  for 
sumithrin.  Such  comments  and  input 
could  address  the  availability  of 
additional  data  to  further  refine  the  risk 
assessments,  or  could  address  the 
Agency’s  risk  assessment  methodologies 
and  assumptions  as  applied  to  this 
specific  pesticide. 

Through  this  notice,  EPA  also  is 
providing  an  opportunity  for  interested 
parties  to  provide  risk  management 
proposals  or  otherwise  comment  on  risk 
management  for  sumithrin.  Risks  of 
concern  associated  with  the  use  of 
sumithrin  are:  Residential  scenarios  that 
result  in  exposures  of  concern,  an 
occupational  scenario  of  concern  at  the 
maximum  use  rate,  chronic  risks  in 
mammals,  acute  risks  to  honeybees,  and 
acute  and  chronic  risks  to  estuarine/ 
marine  and  benthic  invertebrates.  In 
targeting  these  risks  of  concern,  the 
Agency  solicits  information  on  effective 
and  practical  risk  reduction  measures. 

EPA  seeks  to  achieve  environmental 
justice,  the  fair  treatment  and 
meaningful  involvement  of  all  people, 
regardless  of  race,  color,  national  origin, 
or  income,  in  the  development, 
implementation,  and  enforcement  of 
environmental  laws,  regulations,  and 
policies.  To  help  address  potential 
environmental  justice  issues,  the 
Agency  seeks  information  on  any  groups 
or  segments  of  the  population  who,  as 
a  result  of  their  location,  cultural 
practices,  or  other  factors,  may  have 
atypical,  unusually  high  exposure  to 
sumithrin  compared  to  the  general 
population. 

EPA  is  applying  the  principles  of 
public  participation  to  all  pesticides 
undergoing  reregistration.  The  Agency’s 
“Pesticide  Tolerance  Reassessment  and 
Reregistration;  Public  Participation 
Process,”  published  in  the  Federal 
Register  on  May  14,  2004  (69  FR  26819) 
(FRL-7357-9),  explains  that  in 
conducting  these  programs,  the  Agency 
is  tailoring  its  public  participation 
process  to  be  commensurate  with  the 
level  of  risk,  extent  of  use,  complexity 
of  the  issues,  and  degree  of  public  . 
concern  associated  with  each  pesticide. 
For  sumithrin,  a  modified,  4-Phase 
process  with  one  comment  period  and 
ample  opportunity  for  public 
consultation  seems  appropriate  in  view 
of  its  use  pattern  and  risk  issues. 
However,  if  as  a  result  of  comments 
received  during  this  comment  period 
EPA  finds  that  additional  issues 
warranting  further  discussion  are  raised, 
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the  Agency  may  lengthen  the  process 
and  include  a  second  comment  period, 
as  needed. 

All  comments  should  be  submitted 
using  the  methods  in  ADDRESSES,  and 
must  be  received  by  EPA  on  or  before 
the  closing  date.  Comments  will  become 
part  of  the  Agency  Docket  for  sumithrin. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  “late.” 
EPA  is  not  required  to  consider  these 
late  comments. 

B.  What  is  the  Agency’s  Authority  for 
Taking  this  Action? 

Section  4(g)(2)  of  FIFRA,  as  amended, 
directs  that,  after  submission  of  all  data 
concerning  a  pesticide  active  ingredient, 
“the  Administrator  shall  determine 
whether  pesticides  containing  such 
active  ingredient  are  eligible  for 
reregistration,”  before  calling  in 
product-specific  data  on  individual  end- 
use  products  and  either  reregistering 
products  or  taking  other  “appropriate 
regulatory  action.” 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests. 

Dated:  March  7,  2008. 

Steven  Bradbury, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

[FR  Doc.  E8-5044  Filed  3-13-08;  8:45  am] 

BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[  E  R-F  R  L-6696-9] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
202-564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  Federal  Register  dated  April  6,  2007 
(72  FR  17156). 

Draft  EISs 

EIS  No.  20070452,  ERP  No.  D-BLM- 
J65496—CO,  Canyons  of  the  Ancients 
National  Monument  Resource 
Management  Plan,  To  Address  Future 
Management  Options  for 
Approximately  165.00  Acres  of  Land, 


Dolores  and  Montezuma  Counties, 

CO. 

Summary:  EPA  does  not  object  to  the 
preferred  alternative.  Rating:  LO. 

EIS  No.  20070497,  ERP  No.  D-FAA- 
K51043-CA,  Horizon  Air  Service  to 
Mammoth  Yosemite  Airport  Project, 
Proposed  Operations  Specifications 
Amendment  to  Provide  Scheduled  Air 
Service,  Town  of  Mammoth  Lakes, 
Mono  County,  CA. 

Summary:  EPA  does  not  object  to  the 
proposed  action.  Rating:  LO. 

EIS  No.  20070523,  ERP  No.  D-NRC- 
E06025-NC,  Generic — License 
Renewal  of  Nuclear  Plants  (GEIS) 
Regarding  Shearon  Harris  Nuclear 
Power  Plant,  Unit  1,  Plant-Specific 
Supplement  33  to  NUREG— 1437, 

Wake  County,  NC. 

Summary:  EPA  expressed 
environmental  concerns  about  water 
withdrawal  impacts  to  surface  water 
under  exceptional  drought  conditions, 
and  requested  radiological  monitoring 
of  all  plant  effluents,  and  appropriate 
storage  and  disposition  of  radioactive 
waste.  Rating:  ECl. 

EIS  No.  20080006,  ERP  No.  D-FHW- 
H40192-NE,  Nebraska  Highway  35 
(N-35)  Corridor,  To  Improve  66-mile 
from  Norfolk  to  South  Sioux  City, 
Funding,  Madison,  Stanton,  Wayne, 
Dixon,  and  Dakota  Counties,  NE. 
Summary:  EPA  expressed 
environmental  concern  about  impacts 
on  two  impaired  steams,  and  the 
cumulative  impacts  of  induced 
residential  development,  and 
recommended  that  noise  attenuation 
measures  other  than  structural  be 
examined.  Rating:  EC2. 

EIS  No.  20080013,  ERP  No.  D-AFS- 
G65107-NM,  Santa  Fe  National  Forest 
Project,  Settlement  Land  Transfers; 
Pueblo  de  San  Ildefonso,  Pueblo  of 
Santa  Clara  and  Los  Alamos  County, 
Implementation,  Santa  Fe  National 
Forest,  Los  Alamos,  Rio  Arriba  and 
Santa  Fe  Counties,  NM. 

Summary:  EPA  does  not  object  to  the 
proposed  action.  Rating:  LO. 

EIS  No.  20080016,  ERP  No.  D-FHW- 
L40233-ID,  Three  Cities  River 
Crossing  Project,  New  Roadway 
Crossing  of  the  Boise  River  at  the 
Juncture  of  the  Cities  of  Boise,  Eagle 
and  Garden,  Ada  County  Highway 
District  (ACHD),  Ada  County,  ID. 
Summary:  EPA  expressed 
environmental  concerns  about  air 
quality,  including  ozone,  particulate 
matter,  air  toxics,  wetlands,  aquatic 
resources,  floodplains,  water  quality 
and  stormwater  management,  and  the 


need  to  mitigate  these  impacts.  Rating: 
EC2. 

EIS  No.  20080018,  ERP  No.  D-FHW- 
K40267-CA,  Phase  I — CA  11  Corridor 
Location  and  Route  Adoption  and 
Location  Identification  of  the  Otay 
Mesa  East  Port  of  Entry  (POE)  on  Otay 
Mesa,  Presidential  Permit  for  the  POE 
and  Acquisition  of  Right-Of-Way 
Permit,  San  Diego  County,  CA. 
Summary:  EPA  expressed 
environmental  concerns  about  air 
quality  impacts  associated  with  idling 
trucks  and  mobile  source  air  toxics  and 
cumulative  impacts  to  multiple 
resources,  and  recommended 
completing  a  full  cumulative  impact 
analysis,  addressing  mobile  source  air 
toxics  and  committing  to  anti-idling 
methods.  Rating:  EC2. 

EIS  No.  20070541,  ERP  No.  DS-NOA- 
L91011-AK,  Cook  Inlet  Beluga  Whale 
Subsistence  Harvest  Project,  Proposes 
to  Implement  a  Long-Term  Harvest 
Plan  and  Fulfill  the  Federal 
Government’s  Trust  Responsibility, 
Cook  Inlet,  AK. 

Summary:  EPA  does  not  object  to  the 
proposed  project.  Rating:  LO. 

Final  EISs 

'EIS  No.  20070415,  ERP  No.  F-AFS- 
J65435-UT,  Ogden  Ranger  District 
Travel  Plan  Revision,  To  Present 
Additional  Analysis  for  Six 
Alternatives,  Wasatch-Cache  National 
Forest,  Ogden  Ranger  District,  Box 
Elder,  Cache,  Morgan,  Weber  and 
Rich  Counties,  UT. 

Summary:  EPA  continues  to  have 
environmental  concerns  about  impacts 
from  trails  needing  maintenance  and 
that  new  trails  may  not  receive 
sufficient  upkeep. 

EIS  No.  20070539,  ERP  No.  F-SFW- 
K39015-CA,  PROGRAMMATIC— 
South  Bay  Salt  Pond  Restoration 
Project,  Restored  Tidal  Marsh, 
Managed  Ponds,  Flood  Control 
Measures  and  Public  Access  Features, 
Don  Edward  San  Francisco  Bay 
National  Wildlife  Refuge,  Alameda, 
Santa  Clara  and  San  Mateo  Counties, 
CA. 

Summary:  The  Final  PEIS  addressed 
EPA’s  previous  concerns;  therefore,  EPA 
does  not  object  to  the  proposed  action. 

EIS  No.  20080009,  ERP  No.  F-AFS- 
J65465-WY,  Lower  Valley  Energy 
(LVE)  Natural  Gas  Pipeline  Project, 
Construction  and  Operation  of  a 
Pressurized  Natural  Gas  Pipeline, 
Special-Use-Authorization,  Big  Piney 
and  Jackson  Ranger  Districts,  Bridger- 
Teton  National  Forest,  Sublette  and 
Teton  Counties,  WY. 
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Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

EIS  No.  20080030,  ERP  No.  F-BLM- 
J65455-MT,  Upper  Missouri  River 
Breaks  National  Monument  Resource 
Management  Plan,  Implementation, 
Blaine,  Chouteau,  Fergus  and  Phillips 
Counties,  MT. 

Summary:  EPA  continues  to  have 
environmental  concerns  about  impacts 
to  water  quality  and  aquatic  resources 
from  road  density,  cumulative  effects 
and  the  adequacy  of  resources  available 
for  monitoring  and  adaptive 
management  and  for  travel  management 
enforcement. 

Dated:  March  11,  2008. 

Robert  W.  Hargrove, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  E 8— 5183  Filed  3-13-08;  8:45  am] 

BILLING  CODE  656O-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6696-8] 

Environmental  Impacts  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  http://www.epa.gov/ 
compliance/ nepa/ 

Weekly  Receipt  of  Environmental 
Impact  Statements  Filed  03/03/2008 
Through  03/07/2008 
Pursuant  to  40  CFR  1506.9. 

EIS  No.  20080080,  Second  Draft 
Supplement,  COE,  CA,  Santa  Ana 
River  Interceptor  (SARI)  Protection/ 
Relocation  Project,  Reduce  the  Risk  of 
Damage  to  the  SARI  to  allow  for  the 
Operation  of  Santa  Ana  River  Project 
(SARP),  and  Releases  from  Prado  Dam 
of  up  to  30,000  cubic  feet  per  second 
(cfs),  Right-of-Way  Permit  and  U.S. 
COE  Section  404  Permit,  Orange  and 
Riverside  Counties,  CA,  Comment 
Period  Ends:  04/28/2008,  Contact: 
Raina  Fulton  213-452-3872. 

EIS  No.  20080081,  Final  EIS,  FH\V,  CA, 
Interstate  405  (San  Diego  Freeway) 
Sepulveda  Pass  Widening  Project, 
Widening  and  High  Occupancy 
Vehicle  (HOV)  Improvements  from 
Interstate  10  to  U.S.-101  in  the  City 
of  Los  Angeles,  Preferred  Alternative 
is  2,  Los  Angeles  County,  CA,  Wait 
Period  Ends:  04/14/2008,  Contact: 
Cesar  Perez  916—498-5065. 

EIS  No.  20080082,  Final  EIS.  AFS,  ID, 
Cherry  Dinner  Project,  Management  of 
Vegetation,  Hazardous  Fuels,  and 
Access  Plus  Watershed 
Improvements,  Amendment  to  the 


Forest  Plan,  Palouse  Ranger  District, 
Clearwater  National  Forest,  Latah 
County,  ID,  Wait  Period  Ends:  04/14/ 
2008,  Contact:  Kara  Chadwick  208- 
875-1131. 

EIS  No.  20080083,  Draft  Supplement, 
AFS,  WV,  Lower  Williams  Project 
Area  (LWPA),  Additional  Information, 
Proposed  to  Perform  Vegetation 
Management  and  Wildlife  Habitat 
Improvements,  Implementation, 
Gauley  Ranger  District,  Monongahela 
National  Forest,  Webster  County,  WV, 
Comment  Period  Ends:  04/28/2008, 
Contact:  O’Dell  Tucker  304-799-4334 
Ext  19. 

EIS  No.  20080084,  Draft  Supplement, 
AFS,  UT,  West  Bear  Vegetation 
Management  Project,  Additional 
Information  to  Improve  a  Portion  of 
the  Cumulative  Effects  Analysis  and 
Correct  the  Soils  Analysis,  Timber 
Harvesting,  Prescribed  Burning,  Roads 
Construction,  Township  1  North, 
Range  9  East,  Salt  Lake  Principle 
Meridian,  Evanston  Ranger  District, 
Wasatch-Cache  National  Forest, 
Summit  County,  UT,  Comment  Period 
Ends:  04/28/2008,  Contact:  Larry 
Johnson  307-783-3194. 

EIS  No.  20080085,  Final  EIS,  NPS,  WA, 
Olympic  National  Park  General 
Management  Plan,  Implementation, 
Clallam.  Grays  Harbor,  Jefferson  and 
Mason  Counties,  WA,  Waif  Period 
Ends:  04/14/2008,  Contact:  Nancy 
Hendricks  360-565-3008. 

EIS  No.  20080086,  Draft  Supplement, 
FTA,  Nf,  Access  to  the  Region’s  Core 
Project,  Additional  Information  on  the 
Build  Alternative,  To  Increase  Trans- 
Hudson  Commuter  Rail  Capacity, 
Improve  System  Safety  and  Reliability 
between  Secaucus  Junction  Station  in 
NJ  and  midtown  Manhattan,  Funding, 
Hudson  County,  NJ  and  New  York 
County,  NY,  Comment  Period  Ends: 
04/28/2008,  Contact:  Donald  Burns 
212-668-2182. 

EIS  No.  20080087,  Final  EIS,  FRC,  00, 

F ayetteville/ Greenville  Expansion 
Project,  Construction  and  Operation 
of  the  Natural  Gas  Pipeline  Facilities 
in  Arkansas  and  Mississippi,  Wait 
Period  Ends:  04/14/2008,  Contact: 
Andy  Black  1-866-208-3372. 

EIS  No.  20080088,  Final  EIS,  FHW,  MT, 
Miller  Creek  Road  Project,  To  Provide 
Safe  and  Improved  Access  between 
U.S.  93  and  the  Miller  Creek  Area, 
Missoula  County,  MT,  Wait  Period 
Ends:  04/14/2008,  Contact:  Craig 
Genzlinger  406-449-5302  Ext  240. 

EIS  No.  20080089,  Final  EIS,  BLM,  CA, 
United  States  Gypsum  Expansion/ 
Modernization  Project,  Expand  and 
Upgrade  Plaster  City  Plant  to  Increase 
W allboard  Production  Capacity  with 
Related  Increases  in  Water  Supply, 


Right-of-Way  Grant,  Imperial  County, 
CA,  Wait  Period  Ends:  04/14/2008, 
Contact:  Erin  Dreyfuss  760-337-4436. 

Amended  Notices 

EIS  No.  200705 14, 'Draft  EIS,  AFS,  CO, 
San  Juan  Public  Lands,  Draft  Land 
Management  Plan  (DLMP), 
Implementation,  San  Juan  National 
Forest,  Archuleta,  Conejos,  Dolores, 
Hinsdale,  LaPlata,  Mineral, 
Montezuma,  Montrose,  Rio  Grande, 
San  Juan  and  San  Miguel  Counties, 
CO,  Comment  Period  Ends:  04/11/ 
2008,  Contact:  Gary  Thrash  970-247- 
4874.  Revision  of  FR  Published  12/14/ 
2007:  Extending  Comment  Period 
from  03/12/2008  to  04/11/2008. 

EIS  No.  20080019,  Draft  EIS,  MMS,  00, 
Cape  Wind  Energy  Project, 
Construction,  Operation  and 
Maintenance,  and  Decommissioning 
of  a  Electric  Generation  Facility, 
Barnstable,  Nantucket  and  Duke 
County,  MA  and  Washington  County, 
RI,  Comment  Period  Ends:  04/21/ 
2008,  Contact:  Dr.  Rodney  E.  Cluck 
703-787-1087.  Revision  of  FR 
Published  01/18/2008:  Extending 
Comment  Period  from  03/20/2008  to 
04/21/2008. 

Dated:  March  11,  2008. 

Robert  W.  Hargrove, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

[FR  Doc.  E 8— 5184  Filed  3-13-08;  8:45  am] 

BILLING  CODE  6560-50-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 

(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
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a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  April  10,  2008. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1.  First  Citizens  Bancorporation,  Inc., 
Columbia,  South  Carolina;  to  acquire 
100  percent  of  the  voting  shares  of 
Merchants  and  Farmers  Bank,  Comer, 
Georgia. 

B.  Federal  Reserve  Bank  of  Chicago 

(Burl  Thornton,  Assistant  Vice 
President)  230  South  LaSalle  Street, 
Chicago,  Illinois  60690-1414: 

1.  Crete  Bancorporation,  Inc.,  Crete, 
Illinois;  to  acquire  9.9  percent  of  the 
voting  shares  of  St.  Anne  Bancorp,  Inc., 
Manteno,  Illinois,  and  thereby  indirectly 
acquire  National  Bank  of  St.  Anne,  Saint 
Anne,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  11,  2008. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  E 8— 5150  Filed  3-13-08;  8:45  am] 
BILLING  CODE  621 0-01 -S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 


Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  March  31,  2008. 

A.  Federal  Reserve  Bank  of  New 
York  (Anne  MacEwen,  Bank 
Applications  Officer)  33  Liberty  Street, 
New  York,  New  York  10045-0001 

1 .  Banco  do  Brasil,  Brasilia,  Brazil;  to 
engage  de  novo  through  its  subsidiary, 
BB  Money  Transfers,  Inc.,  New  York, 
New  York,  in  money  transmission 
activities  overseas,  pursuant  to  Norwest 
Corp.  81  Fed.  Res.  Bull.  974  (1995); 
Norwest  Corp.  81  Fed.  Res.  Bull.  1130 
(1995). 

Board  of  Governors  of  the  Federal  Reserve 
System,  March  11,  2008. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  E8-5146  Filed  3-13-08;  8:45  am] 
BILLING  CODE  621 0-01 -S 

FEDERAL  TRADE  COMMISSION 

[File  No.  071  0074] 

Connecticut  Chiropractic  Association, 
the  Connecticut  Chiropractic  Council, 
and  Robert  L.  Hirtle,  Esq.;  Analysis  of 
Agreement  Containing  Consent  Order 
to  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  April  4,  2008 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments. 
Comments  should  refer  to  “Connecticut 
Chiropractic,  File  No.  071  0074,”  to 
facilitate  the  organization  of  comments. 


A  comment  filed  in  paper  form  should 
include  this  reference  both  in  the  text 
and  on  the  envelope,  and  should  be 
mailed  or  delivered  to  the  following 
address:  Federal  Trade  Commission/ 
Office  of  the  Secretary,  Room  135-H, 

600  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20580.  Comments 
containing  confidential  material  must  be 
filed  in  paper  form,  must  be  clearly 
labeled  “Confidential,”  and  must 
comply  with  Commission  Rule  4.9(c). 

16  CFR  4.9(c)  (2005). 1  The  FTC  is 
requesting  that  any  comment  filed  in 
paper  form  be  sent  by  courier  or 
overnight  service,  if  possible,  because 
U.S.  postal  mail  in  the  Washington  area 
and  at  the  Commission  is  subject  to 
delay  due  to  heightened  security 
precautions.  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  by 
following  the  instructions  on  the  web- 
based  form  at  http:// 
secure.commentworks.com/ftc- 
ConnecticutChiropractic.  To  ensure  that 
the  Commission  considers  an  electronic 
comment,  you  must  file  it  on  that  web- 
based  form. 

The  FTC  Act  and  other  laws  the 
Commission  administers  permit  the 
collection  of  public  comments  to 
consider  and  use  in  this  proceeding  as 
appropriate.  All  timely  and  responsive 
public  comments,  whether  filed  in 
paper  or  electronic  form,  will  be 
considered  by  the  Commission,  and  will 
be  available  to  the  public  on  the  FTC 
website,  to  the  extent  practicable,  at 
www.ftc.gov.  As  a  matter  of  discretion, 
the  FTC  makes  every  effort  to  remove 
home  contact  information  for 
individuals  from  the  public  comments  it 
receives  before  placing  those  comments 
on  the  FTC  website.  More  information, 
including  routine  uses  permitted  by  the 
Privacy  Act,  may  be  found  in  the  FTC’s 
privacy  .policy,  at  http://www.ftc.gov/ 
ftc/ pri  vacy.  h  tm . 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  S.  Canterman,  FTC  Bureau  of 
Competition,  600  Pennsylvania  Avenue, 
NW,  Washington,  D.C.  20580,  (202)  326- 
2701. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46(f),  and  §  2.34  of  the  Commission 
Rules  of  Practice,  16  CFR  2.34,  notice  is 
hereby  given  that  the  above-captioned 

1  The  comment  must  be  accompanied  by  an 
explicit  request  for  confidential  treatment, 
including  the  factual  and  legal  basis  for  the  request, 
and  must  identify  the  specific  portions  of  the 
comment  to  be  withheld  from  the  public  record. 

The  request  will  be  granted  or  denied  by  the 
Commission’s  General  Counsel,  consistent  with 
applicable  law  and  the  public  interest.  See 
Commission  Rule  4.9(c),  16  CFR  4.9(c). 
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consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  March  5,  2008),  on  the 
World  Wide  Web,  at  http://www.ftc.gov/ 
os/2008/03/index.htm.  A  paper  copy 
can  be  obtained  from  the  FTC  Public 
Reference  Room,  Room  130-H,  600 
Pennsylvania  Avenue,  NW,  Washington, 
D.C.  20580,  either  in  person  or  by 
calling  (202)  326-2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  All  comments 
should  be  filed  as  prescribed  in  the 
ADDRESSES  section  above,  and  must  be 
received  on  or  before  the  date  specified 
in  the  DATES  section. 

Analysis  of  Agreement  Containing  ' 
Consent  Order  to  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  proposed 
consent  order  with  the  Connecticut 
Chiropractic  Association  (“CCA”),  the 
Connecticut  Chiropractic  Council 
(“CCC”),  and  CCA’s  former  legal 
counsel,  Robert  L.  Hirtle,  Esq.  The 
agreement  settles  charges  by  the  Federal 
Trade  Commission  that  CCA,  CCC,  and 
Mr.  Hirtle  violated  Section  5  of  the 
Federal  Trade  Commission  Act,  15 
U.S.C.  §45,  by  orchestrating  and 
implementing  agreements  among 
competing  chiropractors  in  Connecticut 
to  boycott  American  Specialty  Health 
(“ASH”)  to  preclude  ASH  from 
administering  chiropractic  services  in 
Connecticut.  This  conduct  is  a  naked 
boycott  among  competitors  and  a  clear 
per  se  violation  of  the  antitrust  laws. 

The  Commission  explored  the 
possibility  of  seeking  disgorgement  in 
this  case,  given  the  egregious  nature  of 
the  conduct.  It  ultimately  concluded 
that  disgorgement  was  inappropriate 
under  the  specific  factual  circumstances 
of  this  case.  However,  the  Commission 
reserves  the  right  to  seek  disgorgement 
in  similar  cases  in  the  future. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  30  days 
to  receive  comments  from  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  30  days,  the  Commission 
will  review  the  agreement  and  the 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 


agreement  or  make  the  proposed  order 
final. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  The  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order  or  to  modify  their  terms 
in  any  way.  Further,  the  proposed  order 
has  been  entered  into  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  any  proposed 
respondent  that  said  respondent 
violated  the  law  or  that  the  facts  alleged 
in  the  complaint  (other  than 
jurisdictional  facts)  are  true. 

The  Complaint 

The  allegations  of  the  complaint  are 
summarized  below. 

CCA  is  a  voluntary  trade  association 
whose  membership  consists  of 
approximately  375  chiropractors 
licensed  to  practice  chiropractic  in 
Connecticut.  Mr.  Hirtle  was  legal 
counsel  for  CCA  at  all  times  relevant  to 
the  conduct  alleged  in  the  complaint. 
CCC  is  a  voluntary  trade  association 
whose  membership  consists  of 
approximately  150  chiropractors 
licensed  to  practice  chiropractic  in 
Connecticut.  Both  CCA  and  CCC  are 
organized  for  the  purpose,  among 
others,  of  serving  the  interests  of  their 
respective  members,  and  operate  in 
substantial  part  for  the  pecuniary 
benefit  of  their  respective  members. 

ASH  is  a  health  care  benefits 
organization  that  offers  a  chiropractic 
cost-savings  benefits  administration 
program  to  payors  nationwide  to 
improve  the  efficiency,  increase  the 
quality,  and  reduce  the  cost  of  providing 
chiropractic  care.  Under  the  program, 
ASH  provides  a  network  of 
chiropractors  and  administers 
chiropractic  benefits,  including 
utilization  management,  credentialing, 
and  claims  processing. 

CCA  acted  in  conspiracy  with  its 
members,  CCC  acted  in  conspiracy  with 
its  members,  and  CCA,  CCC,  and  their 
members  acted  in  conspiracy  with  each 
other.  Through  their  joint  agreements, 
CCA,  CCC,  and  their  respective 
members,  restrained  competition  by, 
among  other  things,  collectively 
agreeing  to  boycott  ASH.  Mr.  Hirtle 
acted  to  restrain  competition  by,  among 
other  things,  encouraging  and 
facilitating  the  boycotts.  The  purpose 
and  effect  of  the  boycotts  were  to 
prevent  ASH  from  providing  its  cost- 
savings  chiropractic  benefits 
administration  program  to  Anthem  Blue 
Cross  and  Blue  Shield  of  Connecticut 
(“Anthem”),  CIGNA  Healthcare 
(“CIGNA”),  Empire  Blue  Cross  Blue 
Shield  (“Empire”),  and  other  payors. 


ASH  entered  into  an  arrangement 
with  Anthem  in  early  2006  to  provide 
a  chiropractic  provider  network  and 
administer  chiropractic  benefits  for 
Anthem  enrollees.  In  July  2006,  ASH 
notified  CCA  and  CCC  chiropractors 
that  the  arrangement  was  effective 
November  1,  2006.  The  chiropractors 
who  already  were  members  of  ASH’s 
network  in  Connecticut  had  the 
opportunity  to  “opt  out”  of  the  ASH 
network  for  Anthem. 

CCA,  CCC,  and  Mr.  Hirtle  organized 
monthly  meetings  starting  in  August 
2006  for  all  licensed  chiropractors  in 
Connecticut  to  discuss  their  concerns 
with  the  ASH/Anthem  arrangement. 
During  these  meetings  and  through 
other  communications,  CCA  and  CCC 
chiropractors  discussed  with  each  other 
their  dissatisfaction  with  ASH’s  price 
terms  and  utilization  management 
requirements  for  chiropractic  services. 
The  chiropractors  incited  each  other  to 
unite  in  their  fight  to  defeat  the  ASH/ 
Anthem  program.  They  agreed  to  “band 
together”  to  defeat  the  ASH/Anthem 
arrangement. 

CCA  and  CCC  also  distributed  a 
model  opt-out  letter  to  the  chiropractors 
to  notify  ASH  that  the  chiropractors 
elected  not  to  participate  in  the  ASH/ 
Anthem  program.  The  chiropractors 
sent  opt-out  letters  to  ASH  using  the 
model  letter  and  provided  copies  of  the 
letters  to  Mr.  Hirtle.  Mr.  Hirtle  regularly 
circulated  written  updates  to  the 
chiropractors  informing  them  of  how 
many  chiropractors  had  opted  out  of  the 
network.  Mr.  Hirtle  encouraged  the 
chiropractors  to  refuse  to  participate  in 
the  ASH/Anthem  program  through 
communications  telling  the 
chiropractors  how  many  more 
chiropractors  needed  to  opt  out  to 
“destroy”  the  ASH  chiropractor 
network. 

During  this  time,  CCA,  CCC,  and  Mr. 
Hirtle  also  encouraged  and  assisted  the 
chiropractors  to  terminate  their  existing 
relationship  with  the  ASH  chiropractic 
program  for  CIGNA  and  to  refuse  to 
participate  in  the  ASH  program  for 
Empire.  The  boycotts  succeeded  in  their 
efforts  to  preclude  ASH  from 
administering  chiropractic  services  in 
Connecticut.  ASH  and  Anthem  were 
forced  to  cancel  their  arrangement, 
CIGNA  had  to  abandon  its  program  with 
ASH,  and  ASH  was  unable  to  contract 
with  chiropractors  in  Connecticut  for 
the  Empire  network. 

The  proposed  respondents  have  not 
identified  any  reason  for  the  agreement 
among  CCA  and  CCC  chiropractors  to 
boycott  ASH,  and  Mr.  Hirtle’s  activities 
to  encourage,  facilitate,  and  help 
implement  the  boycott,  other  than  to 
prevent  ASH  from  managing 
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chiropractic  benefits  on  behalf  of  payors 
and  their  enrollees  in  Connecticut. 
Neither  CCA  nor  CCC  has  undertaken 
any  programs  or  activities  that  create 
any  integration  among  their  members  in 
the  delivery  of  chiropractic  services. 
Members  do  not  share  any  financial  risk 
in  providing  chiropractic  services,  do 
not  collaborate  in  a  program  to  monitor 
and  modify  clinical  practice  patterns  of 
their  members  to  control  costs  and 
ensure  quality,  or  otherwise  integrate 
their  delivery  of  care  to  patients.  By  the 
acts  set  forth  in  the  complaint,  CCA, 
CCC,  and  Mr.  Hirtle  have  violated 
Section  5  of  the  FTC  Act. 

The  Proposed  Consent  Order 

The  proposed  order  is  designed  to 
remedy  the  illegal  conduct  charged  in 
the  complaint  and  prevent  its 
recurrence.  It  is  similar  to  other  consent 
orders  that  the  Commission  has  issued 
to  settle  charges  that  health  care 
providers  engaged  in  unlawful  refusals 
to  deal  with  health  plans.  Unlike  prior 
consent  orders,  however,  this  order  also 
settles  charges  that  an  attorney 
participated  in  the  unlawful  refusals  to 
deal  with  the  providers. 

The  proposed  order’s  specific 
provisions  are  as  follows: 

Paragraph  II.A  prohibits  CCA,  CCC, 
and  Mr.  Hirtle  from  entering  into  or 
facilitating  any  agreement  between  or 
among  any  chiropractors:  (1)  to 
negotiate  with  payors  on  any 
chiropractor’s  behalf;  (2)  to  deal,  not  to 
deal,  or  threaten  not  to  deal  with  payors; 
or  (3)  on  what  terms  to  deal  with  any 
payor. 

Other  parts  of  Paragraph  II  reinforce 
these  general  prohibitions.  Paragraph 
II. B  prohibits  the  proposed  respondents 
from  persuading  in  any  way  a 
chiropractor  to  deal  or  not  deal  with  a 
payor,  or  accept  or  not  accept  the  terms 
or  conditions  on  which  the  chiropractor 
is  willing  to  deal  with  a  payor. 

Paragraph  II.C  forbids  the  proposed 
respondents  from  facilitating  exchanges 
of  information  between  chiropractors 
concerning  whether,  or  on  what  terms, 
to  contract  with  a  payor.  Paragraph  II.D 
prohibits  proposed  respondents  from 
continuing  a  meeting  of  chiropractors 
after  any  person  makes  any  statements 
regarding  any  chiropractor’s  intentions 
that  if  agreed  to  would  violate 
Paragraphs  II.A  through  II.C  unless  that 
person  is  ejected  from  the  meeting. 
Paragraph  E  bars  attempts  to  engage  in 
any  action  prohibited  by  Paragraphs  II.A 
through  II.D,  and  Paragraph  F  proscribes 
inducing  anyone  to  engage  in  any  action 
prohibited  by  Paragraphs  II.A  through 
II.E. 

As  in  other  Commission  orders 
addressing  health  care  providers’ 


concerted  action  against  health  care 
purchasers,  certain  kinds  of  agreements 
are  excluded  from  the  general  bar  on 
joint  negotiations.  Mr.  Hirtle  would  not 
be  precluded  from  engaging  in  conduct 
that  is  reasonably  necessary  to  form 
legitimate  joint  contracting 
arrangements  among  competing 
chiropractors,  whether  a  “qualified  risk- 
sharing  joint  arrangement”  or  a 
“qualified  clinically-integrated  joint 
arrangement,”  or  conduct  that  only 
involves  chiropractors  who  are  part  of 
the  same  chiropractic  group  practice 
(defined  in  Paragraph  I.F). 

As  defined  in  the  proposed  order,  a 
“qualified  risk-sharing  joint 
arrangement”  possesses  two  key 
characteristics.  First,  all  chiropractor 
participants  must  share  substantial 
financial  risk  through  the  arrangement, 
such  that  the  arrangement  creates 
incentives  for  the  participants  jointly  to 
control  costs  and  improve  quality  by 
managing  the  provision  of  services. 
Second,  any  agreement  concerning 
reimbursement  or  other  terms  or 
conditions  of  dealing  must  be 
reasonably  necessary  to  obtain 
significant  efficiencies  through  the  joint 
arrangement. 

A  “qualified  clinically-integrated  joint 
arrangement,”  on  the  other  hand,  need 
not  involve  any  sharing  of  financial  risk. 
Instead,  as  defined  in  the  proposed 
order,  participants  must  participate  in 
active  and  ongoing  programs  to  evaluate 
and  modify  their  clinical  practice 
patterns  in  order  to  control  costs  and 
ensure  the  quality  of  services  provided, 
and  the  arrangement  must  create  a  high 
degree  of  interdependence  and 
cooperation  among  chiropractors.  As 
with  qualified  risk-sharing 
arrangements,  any  agreement 
concerning  price  or  other  terms  of 
dealing  must  be  reasonably  necessary  to 
achieve  the  efficiency  goals  of  the  joint 
arrangement. 

Paragraph  III  provides  that  the  order 
does  not  prevent  CCA  or  CCC  from 
exercising  rights  permitted  under  the 
First  Amendment  to  the  United  States 
Constitution  to  petition  the  government. 

Paragraph  IV  requires  that  CCA  and 
CCC  maintain  copies  of  written 
communications  distributed  to  any 
chiropractor  relating  to  the  order. 

Paragraph  V.A  requires  CCA  and  CCC 
to  distribute  the  complaint  and  order  to 
all  chiropractors  who  have  participated 
in  CCA  or  CCC,  and  to  payors  identified 
in  Appendix  A.  For  five  years, 

Paragraph  V.B  requires  both  CCA  and 
CCC,  respectively,  to  distribute  the 
complaint  and  order  to  all  chiropractors 
who  become  a  member  of  CCA  or  CCC. 

Paragraphs  V.C,  V.D,  VI,  VII,  and  VIII 
of  the  proposed  order  impose  various 


obligations  on  proposed  respondents  to 
report  or  provide  access  to  information 
to  the  Commission  to  facilitate 
monitoring  their  compliance  with  the 
order. 

Paragraph  IX  provides  that  the 
proposed  order  will  expire  in  20  years. 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  E 8— 5089  Filed  3-13-08;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

[File  No.  072  3013] 

Goal  Financial,  LLC;  Analysis  of 
Proposed  Consent  Order  to  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  April  3,  2008 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments. 
Comments  should  refer  to  “Goal 
Financial,  File  No.  072  3013,”  to 
facilitate  the  organization  of  comments. 
A  comment  filed  in  paper  form  should 
include  this  reference  both  in  the  text 
and  on  the  envelope,  and  should  be 
mailed  or  delivered  to  the  following 
address:  Federal  Trade  Commission/ 
Office  of  the  Secretary,  Room  135-H, 

600  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20580.  Comments 
containing  confidential  material  must  be 
filed  in  paper  form,  must  be  clearly 
labeled  “Confidential,”  and  must 
comply  with  Commission  Rule  4.9(c). 

16  CFR  4.9(c)  (2005). 1  The  FTC  is 
requesting  that  any  comment  filed  in 
paper  form  be  sent  by  courier  or 
overnight  service,  if  possible,  because 
U.S.  postal  mail  in  the  Washington  area 


1  The  comment  must  be  accompanied  by  an 
explicit  request  for  confidential  treatment, 
including  the  factual  and  legal  basis  for  the  request, 
and  must  identify  the  specific  portions  of  the 
comment  to  be  withheld  from  the  public  record. 
The  request  will  be  granted  or  denied  by  the 
Commission’s  General  Counsel,  consistent  with 
applicable  law  and  the  public  interest.  See 
Commission  Rule  4.9(c),  16  CFR  4.9(c). 
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and  at  the  Commission  is  subject  to 
delay  due  to  heightened  security 
precautions.  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  by 
following  the  instructions  on  the  web- 
based  form  at  http:// 
secure.commentworks.com/ftc- 
GoalF inane ial.  To  ensure  that  the 
Commission  considers  an  electronic 
comment,  you  must  file  it  on  that  web- 
based  form. 

The  FTC  Act  and  other  laws  the 
Commission  administers  permit  the 
collection  of  public  comments  to 
consider  and  use  in  this  proceeding  as 
appropriate.  All  timely  and  responsive 
public  comments,  whether  filed  in 
paper  or  electronic  form,  will  be 
considered  by  the  Commission,  and  will 
be  available  to  the  public  on  the  FTC 
website,  to  the  extent  practicable,  at 
www.ftc.gov.  As  a  matter  of  discretion, 
the  FTC  makes  every  effort  to  remove 
home  contact  information  for 
individuals  from  the  public  comments  it 
receives  before  placing  those  comments 
on  the  FTC  website.  More  information, 
including  routine  uses  permitted  by  the 
Privacy  Act,  may  be  found  in  the  FTC’s 
privacy  policy,  at  http://www.ftc.gov/ 
ftc/pri  vacy.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jessica  Rich,  FTC  Bureau  of  Consumer 
Protection,  600  Pennsylvania  Avenue, 
NW,  Washington,  D.C.  20580,  (202)  326- 
2148. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46(f),  and  §  2.34  of  the  Commission 
Rules  of  Practice,  16  CFR  2.34,  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  March  4,  2008),  on  the 
World  Wide  Web,  at  http://www.ftc.gov/ 
os/2008/03/index.htm.  A  paper  copy 
can  be  obtained  from  the  FTC  Public 
Reference  Room,  Room  130-H,  600 
Pennsylvania  Avenue,  NW,  Washington, 
D.C.  20580,  either  in  person  or  by 
calling  (202)  326-2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  All  comments 
should  be  filed  as  prescribed  in  the 
ADDRESSES  section  above,  and  must  be 


received  on  or  before  the  date  specified 
in  the  DATES  section. 

Analysis  of  Agreement  Containing 
Consent  Order  to  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  a 
consent  agreement  from  Goal  Financial, 
LLC  (“Goal  Financial”). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received, 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
appropriate  action  or  make  final  the 
agreement’s  proposed  order. 

Goal  Financial  markets  and  originates 
a  variety  of  student  loans  and  provides 
loan-related  services.  In  conducting  its 
business,  Goal  Financial  routinely 
obtains  personal  information  from  loan 
applications  and  other  sources, 
including  name,  address,  telephone 
number,  driver’s  license  number,  Social 
Security  number,  date  of  birth,  and 
income,  debt,  and  employment 
information.  Goal  Financial,  therefore, 
is  a  “financial  institution”  subject  to  the 
requirements  of  the  Gramm-Leach- 
Blifey  (“GLB”)  Safeguards  Rule  and 
Privacy  Rule.  This  matter  concerns  Goal 
Financial’s  alleged  violations  of  the  GLB 
Safeguards  Rule,  the  GLB  Privacy  Rule, 
and  Section  5  of  the  Federal  Trade 
Commission  (“FTC”)  Act. 

The  Commission’s  proposed 
complaint  alleges  that  Goal  Financial 
engaged  in  a  number  of  practices  that, 
taken  together,  failed  to  employ 
reasonable  and  appropriate  security 
measures  to  protect  personal 
information.  In  particular,  Goal 
Financial  failed:  (1)  to  assess  adequately 
risks  to  the  information  it  collected  and 
stored  in  its  paper  files  and  on  its 
computer  network;  (2)  to  restrict 
adequately  access  to  personal 
information  stored  in  its  paper  files  and 
on  its  computer  network  to  authorized 
employees:  (3)  to  implement  a 
comprehensive  information  security 
program,  including  reasonable  policies 
and  procedures  in  key  areas  such  as  the 
collection,  handling,  and  disposal  of 
personal  information;  (4)  to  provide 
adequate  training  to  employees  about 
handling  and  protecting  personal 
information  and  responding  to  security 
incidents;  and  (5)  in  a  number  of 
instances  to  require  third-party  service 
providers  by  contract  to  protect  the 
security  and  confidentiality  of  personal 
information.  As  a  result  of  these  alleged 
failures,  Goal  Financial  put  at  risk  the 


sensitive  information  of  more  than 
41 ,000  consumers. 

The  complaint  alleges  that  these 
security  failures  violated  the  GLB 
Safeguards  Rule.  In  addition,  the 
complaint  alleges  that  Goal  Financial 
misrepresented  that  it  implemented 
reasonable  and  appropriate  security 
measures  to  protect  personal 
information  from  unauthorized  access, 
in  violation  of  Section  5  of  the  FTC  Act. 
Further,  the  proposed  complaint  alleges 
that  Goal  Financial  disseminated  a 
privacy  policy  that  does  not  accurately 
reflect  its  privacy  practices,  including 
its  security  policies  and  practices,  in 
violation  of  the  GLB  Privacy  Rule. 

The  proposed  order  applies  to 
personal  information  Goal  Financial 
collects  from  or  about  consumers  in 
connection  with  its  student  loan  and 
related  services  and  contains  provisions 
designed  to  prevent  Goal  Financial  from 
engaging  in  the  future  in  practices 
similar  to  those  alleged  in  the 
complaint. 

Part  I  of  the  proposed  order  requires 
that  Goal  Financial  not  misrepresent  the 
extent  to  which  it  maintains  and 
protects  the  privacy,  confidentiality,  or 
integrity  of  any  personal  information 
collected  from  or  about  consumers. 

Part  II  of  the  proposed  order  requires 
Goal  Financial  to  establish  and  maintain 
a  comprehensive  information  security 
program  in  writing  that  is  reasonably 
designed  to  protect  the  security, 
confidentiality,  and  integrity  of  personal 
information  it  collects  from  or  about 
consumers.  The  security  program  must 
contain  administrative,  technical,  and 
physical  safeguards  appropriate  to  its 
size  and  complexity,  the  nature  and 
scope  of  its  activities,  and  the  sensitivity 
of  the  personal  information  collected. 
Specifically,  the  order  requires  Goal 
Financial  to: 

1.  Designate  an  employee  or 
employees  to  coordinate  and  be 
accountable  for  the  information  security 
program. 

2.  Identify  material  internal  and 
external  risks  to  the  security, 
confidentiality,  and  integrity  of 
consumer  information  that  could  result 
in  unauthorized  disclosure,  misuse, 
loss,  alteration,  destruction,  or  other 
compromise  of  such  information,  and 
assess  the  sufficiency  of  any  safeguards 
in  place  to  control  these  risks. 

3.  Design  and  implement  reasonable 
safeguards  to  control  the  risks  identified 
through  risk  assessment,  and  regularly 
test  or  monitor  the  effectiveness  of  the 
safeguards’  key  controls,  systems,  and 
procedures. 

4.  Develop  and  use  reasonable  steps  to 
retain  service  providers  capable  of 
appropriately  safeguarding  personal 
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information  they  receive  from  Goal 
Financial,  require  service  providers  by 
contract  to  implement  and  maintain 
appropriate  safeguards,  and  monitor 
their  safeguarding  of  personal 
information. 

5.  Evaluate  and  adjust  its  information 
security  program  in  light  of  the  results 
of  testing  and  monitoring,  any  material 
changes  to  its  operations  or  business 
arrangements,  or  any  other 
circumstances  that  it  knows  or  has 
reason  to  know  may  have  a  material 
impact  on  the  effectiveness  of  its 
information  security  program. 

Part  III  of  the  proposed  order  requires 
that  Goal  Financial  not  violate  any 
provision  of  the  GLB  Safeguards  Rule 
and  Privacy  Rule. 

Part  IV  of  the  proposed  order  requires 
that  Goal  Financial  obtain,  within  180 
days  after  being  served  with  the  final 
order  approved  by  the  Commission,  and 
on  a  biennial  basis  thereafter  for  ten  (10) 
years,  an  assessment  and  report  from  a 
qualified,  objective,  independent  third- 
party  professional,  certifying  that:  (1) 
Goal  Financial  has  in  place  a  security 
program  that  provides  protections  that 
meet  or  exceed  the  protections  required 
by  Parts  II  and  IIIA  of  the  proposed 
order,  and  (2)  its  security  program  is 
operating  with  sufficient  effectiveness  to 
provide  reasonable  assurance  that  the 
security,  confidentiality,  and  integrity  of 
nonpublic  personal  information  has 
been  protected.  This  provision  is 
substantially  similar  to  comparable 
provisions  obtained  in  prior 
Commission"  orders  under  the 
Safeguards  Rule  and  Section  5  of  the 
FTC  Act. 

Parts  V  through  IX  of  the  proposed 
order  are  reporting  and  compliance 
provisions.  Part  V  requires  Goal 
Financial  to  retain  documents  relating 
to  its  compliance  with  the  order.  For 
most  records,  the  order  requires  that  the 
documents  be  retained  for  a  five-year 
period.  For  the  third-party  assessments 
and  supporting  documents,  Goal 
Financial  must  retain  the  documents  for 
a  period  of  three  years  after  the  date  that 
each  assessment  is  prepared.  Part  VI 
requires  dissemination  of  the  order  now 
and  in  the  future  to  persons  with 
responsibilities  relating  to  the  subject 
matter  of  the  order.  Part  VII  ensures 
notification  to  the  FTC  of  changes  in 
company  status.  Part  VIII  mandates  that 
Goal  Financial  submit  an  initial 
compliance  report  to  the  FTC,  and  make 
available  to  the  FTC  subsequent  reports. 
Part  IX  is  a  provision  “sunsetting”  the 
order  after  twenty  (20)  years,  with 
certain  exceptions. 


The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  proposed  order  or  to  modify  its 
terms  in  any  way. 

By  direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  E 8— 5090  Filed  3-13-08:  8:45  am] 

BILLING  CODE  6750-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Agency  for  Healthcare. Research 
and  Quality,  HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
intention  of  the  Agency  for  Healthcare 
Research  and  Quality  (AHRQ)  to  request 
that  the  Office  of  Management  and 
Budget  (OMB)  approve  the  proposed 
information  collection  project:  “Focus 
Groups  on  Consumer  Engagement  in 
Developing  Electronic  Health 
Information  Systems.”  In  accordance 
with  the  Paperwork  Reduction  Act  of 
1995,  (44  U.S.C.  3506(c)(2)(A)),  AHRQ 
invites  the  public  to  comment  on  this 
proposed  information  collection. 

This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  December  28th,  2007  and 
allowed  60  days  for  public  comment. 
Comments  were  received.  The  purpose 
of  this  notice  is  to  allow  an  additional 
30  days  for  public  comment. 

DATES:  Comments  on  this  notice  must  be 
received  by  May  13,  2008. 

ADDRESSES:  Written  comments  should 
be  submitted  to:  Doris  Lefkowitz, 
Reports  Clearance  Officer,  AHRQ,  by  e- 
mail  at  doris.lefkowitz@ahrq.hhs.gov. 

Copies  of  the  proposed  collection 
plans,  data  collection  instruments,  and 
specific  details  on  the  estimated  burden 
can  be  obtained  from  the  AHRQ  Reports 
Clearance  Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doris  Lefkowitz,  AHRQ  Reports 
Clearance  Officer,  (301)  427-1477,  or  by 
email  at  doris.letkowitz@ahrq.hhs.gov. 

SUPPLEMENTARY  INFORMATION: 


Proposed  Project:  “Focus  Groups  on 
Consumer  Engagement  in  Developing 
Electronic  Health  Information  Systems” 

This  project  will  consist  of  focus 
groups  to  gain  insights  into  healthcare 
consumers’  awareness  and  perceptions 
of  Health  Information  Technology  (IT), 
and  how  best  to  engage  consumers  in 
the  development  of  these  technologies. 
AHRQ  has  so  far  invested  significant 
resources  in  initiatives  to  promote  the 
planning  and  development  of  new 
Health  IT  that  should  improve 
healthcare,  lower  healthcare  costs,  and 
improve  patient  safety.  For  such 
benefits  to  be  maximized,  it  is  important 
to  understand  how  consumers  view 
Heath  IT  and  how  to  engage  them  in  the 
design  and  implementation  of  future 
innovations. 

AHRQ  will  conduct  20  focus  groups 
(in  addition  to  two  pretest  groups)  with 
healthcare  consumers,  that  is  persons 
who  have  visited  a  healthcare  provider 
(either  for  their  own  health  or  the  health 
of  a  family  member)  in  the  previous  two 
years.  For  the  most  part,  the  groups  will 
be  homogenous  with  respect  to  the 
presence  or  absence  of  either  of  the 
following  characteristics:  (a)  Managing  a 
chronic  health  condition  (or  the 
condition  of  a  close  family  member),  or 
(b)  Having  visited  at  least  three 
healthcare  providers  in  the  past  two 
years. 

Participants  will  be  covered  by  a 
range  of  health  insurance  plans,  and 
persons  not  covered  by  health  insurance 
will  also  be  recruited.  Some  groups  will 
include  only  persons  2  enrolled  in  a 
Health  Maintaince  Organization  (HMO). 

The  data  to  be  collected  for  this 
project  will  be  in  two  form  a)  answers 
to  a  screener  questionnaire  designed  to 
identify  and  recruit  eligible  participants, 
and  b)  verbal  reports — i.e.,  focus  group 
participants’  answers  to  questions  posed 
by  the  moderator  and  reactions  to 
comments  of  other  group  members.  The 
focus  group  discussions  will  be  audio- 
taped  with  participants’  consent  and 
transcribed  for  analysis  purposes. 

Method  of  Collection 

Participants  will  be  screened  for 
eligibility  and  recruited  for  the  focus 
groups  by  telephone.  The  focus  group 
sessions  will  be  conducted  in-person 
with  approximately  10  persons  per 
group.  The  focus  group  discussion  will 
take  approximately  2  hours,  and  we 
have  assumed  a  20-minute  travel  time 
(each  way)  per  participant.  Thus,  focus 
group  participation  will  require  2.67 
hours  per  response.  Estimated  Annual 
Respondent  Burden 
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Form  name 

Number  of  re¬ 
spondents 

Number  of  re¬ 
sponses  per 
respondent 

!  1 

Hours  per  re¬ 
sponse 

Total  burden 
hours 

Recruiting  Screener  Focus  Group  Discussion  . 

2,200 

1 

5/60 

183 

Guide  . 

220 

1 

2.67 

587 

Total  . 

2,420 

na 

na 

770 

Table  2— Estimated  annualized  cost  burden 


Form  name 

Number  of  re¬ 
spondents 

Total  burden 
hours 

Average  hour¬ 
ly  wage  rate* 

Total  cost  bur¬ 
den 

Recruiting  Screener  Focus  Group  Discussion  . 

2,200 

183 

$17 

3,111 

Guide  . 

220 

587 

17  1 

. 

9,979 

Total  . 

2,420 

770 

na 

13,090 

*  Based  upon  the  mean  hourly  wage  of  full-time  workers,  third-quarter  of  2007.  Current  Population  Survey,  U.S.  Department  of  Labor,  Bureau 
of  Labor  Statistics. 


Estimated  Annual  Costs  to  the  Federal 
Government 

Based  on  the  current  budget  for  the 
project,  the  total  cost  to  the  Federal 
Government  is  $257,474  ($251,  114  of 
contractor  costs  +  $6,360  of  travel  and 
time  cost  for  AHRQ  employees)  for  the 
18-month  period  from  Oct.  1st,  2007  to 
March  31st,  2009.  The  annualized  cost 
is  approximately  $171,649.  This  amount 
includes  all  direct  and  indirect  costs  of 
the  design,  data  collection,  analysis,  and 
reporting  phases  of  the  study.  The  costs 
of  Federal  employees  for  monitoring  the 
contract  are  $5,660. 

Request  for  Comments 

In  accordance  with  the  above-cited 
Paperwork  Reduction  Act  legislation, 
comments  on  AHRQ’s  information 
collection  are  requested  with  regard  to 
any  of  the  following:  (a)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
AHRQ  health  care  research  and  health 
care  information  dissemination 
functions,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  AHRQ’s  estimate  of 
burden  (including  hours  and  costs)  of 
the  proposed  collection(s)  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  upon  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  Agency’s  subsequent 
request  for  OMB  approval  of  the 
proposed  information  collection. 


All  comments  will  become  a  matter  of 
public  record. 

Dated:  March  5,  2008. 

Carolyn  M.  Clancy, 

Director. 

[FR  Doc.  E8-4928  Filed  3-13-08;  8:45  am] 

BILLING  CODE  4160-90-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Agency  for  Healthcare  Research 
and  Quality,  HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
intention  of  the  Agency  for  Healthcare 
Research  and  Quality  (AHRQ)  to  request 
that  the  Office  of  Management  and 
Budget  (OMB)  approve  the  proposed 
information  collection  project: 
“Evaluation  of  the  Effectiveness  of 
AHRQ’s  Grant-Supported  Research  on 
Healthcare  Costs,  Productivity,  and 
Market  Forces.”  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  (44 
U.S.C.  3506(c)(2)(A)),  AHRQ  invites  the 
public  to  comment  on  this  proposed 
information  collection. 

This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  December  28th,  2007  and 
allowed  60  days  for  public  comment.  No 
public  comments  were  received.  The 
purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comment. 
DATES:  Comments  on  this  notice  must  be 
received  by  April  14,  2008. 


ADDRESSES:  Written  comments  should 
be  submitted  to:  Doris  Lefkowitz, 

Reports  Clearance  Officer,  AHRQ,  by  e- 
mail  at  doris.lefkowitz@ahrq.hhs.gov. 

Copies  of  the  proposed  collection 
plans,  data  collection  instruments,  and 
specific  details  on  the  estimated  burden 
can  be  obtained  from  the  AHRQ  Reports 
Clearance  Officer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doris  Lefkowitz,  AHRQ  Reports 
Clearance  Officer,  (301)  427-1477  or  by 
email  at  doris.lefkowitz@ahrq.hhs.gov. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Project:  “Evaluation  of  the 
Effectiveness  of  AHRQ’s  Grant- 
Supported  Research  on  Healthcare 
Costs,  Productivity,  and  Market  Forces” 

The  proposed  information  collection 
will  support  AHRQ’s  efforts  to 
systematically  review  the  effectiveness 
of  its  grant-supported  research  on 
healthcare  costs,  productivity,  and 
market  forces  since  the  late  1990s.  In  the 
first  phase  of  its  ongoing  evaluation, 
AHRQ  determined  it  had  funded  149 
grants  in  the  area  of  cost,  productivity, 
organization  and  market  forces  since  the 
late  1990s  (Krissik,  Lake  and  Gold, 

2007).  Prior  to  this  proposed 
information  collection,  no  evaluation  of 
these  grants  and  their  effects  has  been 
conducted.  Collecting  such  information 
through  a  survey  of  the  149  grantees 
will  assist  AHRQ  in  its  mission  of 
supporting  the  synthesis  and 
dissemination  of  available  scientific 
evidence  for  use  by  patients,  consumers, 
practitioners,  providers,  purchasers, 
policymakers,  and  educators.  The 
survey  will  provide  information  on 
grant  activities  that  is  not  currently 
available,  including  update-to-date 
information  on  grantee  dissemination 
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activities  and  feedback  on  AHRQ’s  role 
in  supporting  research  and 
dissemination. 

A  survey  of  the  universe  of  grantees 
who  were  funded  to  carry  out  the  above- 
described  health  services  research  work 
offers  a  rational  and  scientific  approach 
to  collecting  data  on  the  impact  of 
AHRQ’s  research  in  this  area  that  is 
otherwise  not  currently  available.  The 
survey  will  be  an  integral  part  of 
AHRQ’s  overall  evaluation,  which 
attempts  to  describe  the  research  and 
the  pathways  through  which  research 
findings  that  it  has  supported  are  • 
disseminated  and  used.  The  survey 


interviews  principal  investigators  about 
their  grant  research  projects  and  will 
capture  data  that  systematically  track 
grant  outcomes,  providing  information 
on:  (1)  The  main  substantive  findings 
from  the  work  and  the  ways  they  have 
been  communicated;  (2)  known  impacts 
of  the  work  to  date;  (3)  linkage  of  work 
to  other  research  in  the  field;  (4)  grantee 
ratings  of  the  support  that  AHRQ 
provided  before,  during,  and  after  award 
and  how  AHRQ  services  for  grantees 
could  be  improved;  and,  (5)  grantee 
perceptions  of  AHRQ’s  role  in  research 
funding  in  this  area  and  how  sponsor 

Estimated  Annual  Respondent  Burden 


interest  influences  the  topics  that  are 
addressed. 

Method  of  Collection 

A  web-based  questionnaire  will  be 
used  to  conduct  the  survey  with  AHRQ 
grantees.  A  self-administered  mode  was 
selected  for  this  survey  because 
respondents  may  need  to  look  up 
information  in  order  to  answer  some 
questions.  A  self-administered  mode 
allows  respondents  to  complete  the 
survey  at  their  own  pace  and  schedule. 
If  requested,  a  hardcopy  of  the 
questionnaire  will  be  mailed  to  the 
respondent. 


Form  name 

Number  of  re¬ 
spondents 

Number  of  re¬ 
sponses  per 
respondent 

Hours  per  re¬ 
sponse 

Total  burden 
hours 

AHRQ  Grantee  Survey  . 

Total  . 

149 

1 

2 

298 

149 

na 

na 

298 

Estimated  Annualized  Respondent  Cost  Burden 

Form  name 

ftdOl 

Number  of  re¬ 
spondents 

Total  burden 
hours 

Average  hour¬ 
ly  wage  rate 

Total  cost  bur¬ 
den 

AHRQ  Grantee  Survey  . 

Total  . 

149 

298 

$42.98 

$12,808 

149 

298 

na 

12,808 

*  Based  upon  the  mean  of  the  average  wages  for  teachers  (college  and  university),  National  Compensation  Survey:  Occupational  Wages  in  the 
United  States  2005,  U.S.  Department  of  Labor,  Bureau  of  Labor  Statistics. 


Estimated  Annual  Costs  to  the  Federal 
Government 

The  proposed  information  collection 
is  part  of  a  larger  evaluation  of  the 
effectiveness  of  AHRQ’s  grant-supported 
research  on  healthcare  costs, 
productivity,  and  market  forces,  which 
includes  a  systematic  review  of  the 
research  that  AHRQ  has  funded,  in- 
depth  interviews  with  grantees  and 
grant  document  review,  case  studies  to 
assess  the  effects  and  dissemination 
pathways  of  market  forces  research,  and 
preparation  of  reports  and  briefings.  The 
cost  to  conduct  the  survey  of  identified 
grantees  is  $38,962. 

Request  for  Comments 

In  accordance  with  the  above-cited 
Paperwork  Reduction  Act  legislation, 
comments  on  the  AHRQ  information 
collection  proposal  are  requested  with 
regard  to  any  of  the  following:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency’s  estimate  of  the  burden 
(including  hours  and  costs)  of  the 


proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  and  included 
in  the  request  for  OMB  approval  of  the 
proposed  information  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated:  March  5,  2008. 

Carolyn  M.  Clancy, 

Director. 

[FR  Doc.  E 8— 4935  Filed  3-13-08;  8:45  am] 

BILLING  CODE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Notice  of  Annual  Meeting 

The  Vessel  Sanitation  Program, 
National  Center  for  Environmental 


Health,  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  meeting: 

Name:  Vessel  Sanitation  Program: 
Current  Program  Status  and  Experience 
to  Date  with  Program  Operations. 

Time  and  Date:  9  a.m.  to  4  p.m.,  April 
15,  2008. 

Location:  Auditorium,  Port  Everglades 
Administration  Building,  1850  Eller 
Drive,  Ft.  Lauderdale,  Florida  33316. 

Status:  Open  to  the  public,  but 
limited  by  the  space  available.  The 
meeting  room  accommodates 
approximately  100  people. 

Meeting  Objectives:  CDC  staff,  cruise 
ship  industry  representatives,  private 
sanitation  consultants,  and  other 
interested  parties  will  meet  to  discuss 
the  current  status,  and  experience  to 
date,  of  the  Vessel  Sanitation  Program. 
Topics  to  be  discussed  include,  but  are 
not  limited  to: 

•  2007  Program  Review; 

•  Proposed  revisions  to  the  Vessel 
Sanitation  Program  Operations  Manual 
2005; 

•  Proposed  revisions  to  the  Vessel 
Sanitation  Program  Construction 
Guidelines  2005; 
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•  Updates  on  cruise  ship  outbreaks; 
and 

•  Inspections  for  WHO  Ship 
Sanitation  Certificates. 

The  official  record  of  this  meeting 
will  remain  open  for  15  days  (through 
April  30,  2008)  so  that  additional 
materials  or  comments  may  be 
submitted  and  made  part  of  the  record. 

Advanced  registration  is  encouraged. 
To  do  so,  please  provide  your  name, 
title,  company  name,  mailing  address, 
telephone  number,  facsimile  number, 
and  e-mail  address  to  Stephanie 
Lawrence  at  telephone:  (770)  488-3141, 
fax:  (770)  488-4127,  or  e-mail: 
slawrence@cdc.gov.  You  may  also 
contact  her  if  you  need  any  additional 
information. 

Dated:  March  7,  2008. 

James  D.  Seligman, 

Chief  Information  Officer,  Centers  for  Disease 
Control  and  Prevention. 

[FR  Doc.  E8-5137  Filed  3-13-08;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Notice  Regarding  Revisions  to  the 
Laboratory  Protocol  To  Measure  the 
Quantity  of  Nicotine  Contained  in 
Smokeless  Tobacco  Products 
Manufactured,  Imported,  or  Packaged 
in  the  United  States 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Human  Services. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the 
uniform  protocol  for  the  analysis  of 
nicotine,  total  moisture,  and  pH  in 
smokeless  tobacco  products  (the 
“protocol”).  The  protocol,  originally 
published  in  1999  [Federal  Register, 

Vol.  64,  No.  55,  “  Annual  Submission  of 
the  Quantity  of  Nicotine  Contained  in 
Smokeless  tobacco  products 
manufactured,  imported,  or  packaged  in 
the  United  States  Requirement;  Notice,” 
14085-14096  (FR  Doc.  99-7022)1, 
implements  the  requirement  of  the 
Comprehensive  Smokeless  Tobacco 
Health  Education  Act  (CSTHEA)  of  1986 
(15  U.S.C.  4401  et  seq.,  Pub.  L.  99-252) 
that  each  entity  manufacturing, 


packaging,  or  importing  smokeless 
tobacco  products  shall  annually  provide 
the  Secretary  of  Health  and  Human 
Services  (HHS)  with  a  specification  of 
the  quantity  of  nicotine  contained  in 
each  smokeless  tobacco  product. 

DATES:  The  first  report  of  information  is 
due  June  30,  2008,  with  subsequent 
submissions  due  by  March  31  of  each 
year. 

ADDRESSES:  The  information  shall  be 
submitted  to:  Matthew  McKenna,  M.D., 
Director,  Office  on  Smoking  and  Health, 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion. 
Centers  for  Disease  Control  and 
Prevention  (CDC),  4770  Buford 
Highway,  NE.,  Atlanta,  GA  30341-3724. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  McKenna,  M.D.,  Director, 
Office  on  Smoking  and  Health, 
telephone:  (770)  488-5701. 
SUPPLEMENTARY  INFORMATION:  Several 
smokeless  tobacco  product  categories 
have  entered  the  U.S.  smokeless  tobacco 
market  since  the  implementation  of  the 
protocol  in  1999  including  snus,  low 
moisture  snuff  sold  in  portion  pouches, 
and  smokeless  tobacco  sold  in  a 
compressed,  pellet  form.  Some  of  the 
new  smokeless  tobacco  product 
categories  differ  physically  from 
previous  smokeless  tobacco  categories. 


Table  1— Summary  of  PH  Levels  Found  in  Seven  Types  of  Smokeless  Tobacco  Products:  Plug;  Loose  Leaf 
or  Scrap;  Twist;  Dry  Snuff-Low  Moisture/No  Pouch;  Dry  Snuff-Low  Moisture/Pouch;  Snus;  and  Moist 
Snuff 


ph< 


Category 


Smokeless  tobacco  product 


Condition  A  10  mLb 


Mean0 

SDd 

Mean0 

SDd 

change 

Plug . 

Days  O  Work  Chew  . 

5.06 

± 

0.02 

5.11 

± 

0.03 

0.048 

0.95 

Conwood  Company’s  Sun  Cured . : . 

5.12 

± 

0.02 

5.19 

± 

0.02 

0.067 

1.30 

Levi  Garrett  Plug  Chew . 

5.83 

± 

5.91 

± 

0.03 

0.074 

1.26 

Taylor’s  Pride  Plug  Chew . 

5.92 

± 

5.97 

± 

0.03 

0.052 

Loose  Leaf  . 

Beech-Nut  Chew  . 

5.56 

± 

5.62 

± 

0.01 

0.062 

1.11 

Redman  Chew . 

5.93 

± 

0.01 

5.99 

± 

0.04 

0.067 

1.12 

Twist . 

Cumberland  . 

5.68 

± 

5.79 

± 

0.02 

0.107 

1.88 

Dry  Snuff/No  Pouch  .. 

Tube  Rose  Sweet  Scotch  Snuff . 

5.64 

± 

0.00 

5.69 

± 

0.02 

0.051 

0.90 

RailRoad  Mills  Sweet  Scotch  Snuff  . 

5.91 

± 

0.02 

± 

0.00 

0.115 

1.95 

Dry  Snuff/Pouch  . 

Taboka  . 

6.44 

± 

0.01 

6.52 

± 

0.00 

0.081 

1.26 

Skoal  Dry  Cinnamon  . 

6.78 

± 

6.83 

± 

0.01 

0.056 

0.83 

Snus  . 

Camel  Snus  Original  . 

7.43 

± 

0.00 

7.44 

+ 

0.010 

0.13 

Moist  Snuff  . 

Renegades  Wintergreen  . 

6.45 

± 

0.03 

6.53 

± 

0.03 

0.079 

1.22 

Copenhagen  Regular  . . 

7.61 

± 

7.52 

± 

0.01 

-1.18 

Kodiak  Ice  Long  Cut  Regular . 

8.13 

± 

0.04 

8.13 

± 

0.01 

0.001  | 

0.01 

Condition  B  20  mLb 


Percent 


aThe  standard  protocol  published  in  the  Federal  Register  to  measure  pH  in  smokeless  tobacco  products  is  as  follows:  10  mL  of  deionized 
distilled  water  is  added  to  2.00  grams  of  smokeless  tobacco  product  measuring  pH  at  5,  1 5,  30  and  60  minute  intervals.  Recently  introduced  low 
moisture  dry  snuff  smokeless  tobacco  products  packed  in  pouches  had  a  thick  paste-like  consistency  when  prepared  in  10  mL  of  deionized  dis¬ 
tilled  water.  When  2.00  grams®  of  low  moisture  dry  snuff  smokeless  tobacco  products  packed  in  pouches  were  prepared  in  20  mL  of  deionized 
distilled  water,  the  sample  remains  suspended  in  liquid  and  is  well  mixed. 
bn  =  1. 

c  Average  pH  from  four  measured  intervals. 
d  Standard  Deviation. 

®  Accurately  weighed:  2.000  ±.0005  grams. 
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After  evaluating  information  that  has 
recently  come  to  the  attention  of  the 
Centers  for  Disease  Control  and 
Prevention’s  Office  on  Smoking  and 
Health  (OSH)  regarding  low  moisture 
smokeless  tobacco  products  packaged  in 
portion  pouches,  OSH  conducted  an 
independent  comparison  of  pH 
measurements  in  a  variety  of  low  and 
high  moisture  smokeless  tobacco 
products.  The  results  of  this 
comparison,  presented  in  Table  1, 
indicate  that  there  is  an  acceptable  (less 
than  2%)  level  of  change  in  pH  values 
when  measurements  are  taken  with  20 
mL  deionized,  distilled  water  compared 
to  10  mL  of  deionized,  distilled  water. 
Increasing  the  volume  of  water  in  the 
mixture  ensures  that  the  matrix  is 
sufficiently  fluid  to  facilitate  ease  of 
measure. 

OSH  has  determined  that  certain 
revisions  will  improve  the  applicability 
of  the  protocol  to  all  currently  marketed 
categories  of  smokeless  tobacco  and  will 
allow  manufacturers  to  test  smokeless 
tobacco  products  less  frequently  than 
specified  in  the  original  version  of  the 
protocol.  Briefly,  the  revised  protocol 
requires  the  Standards  Addition  Assay 
to  be  performed  and  reported  the  first 
time  each  smokeless  tobacco  brand 
name  is  tested  and  whenever  a  change 
is  made  to  the  product  formulation 
(including  a  change  to  the  tobacco  blend 
or  cultivar);  allows  test  materials  to  be 
analyzed  in  duplicate,  rather  than 
triplicate;  provides  a  formula  for  testing 
frequency  based  on  the  manufacturing 
duration  of  each  brand;  and  increases 
the  volume  of  liquid  in  the  pH 
determination  from  10  milliliters  (mL) 
to  20  mL.  The  change  in  the  volume  of 
liquid  in  the  pH  determination 
facilitates  the  ease  of  measure  of 
smokeless  tobacco  pH  for  all  currently 
marketed  smokeless  tobacco  categories 
(i.e.,  plug,  twist,  moist  snuff,  dry  snuff, 
snus,  loose  leaf,  chew,  moist  snuff  in 
portion  pouches,  smokeless  tobacco 
compressed  into  a  pellet,  and  dry  snuff 
in  portion  pouches). 

Collection  of  Information 

This  proposed  amendment  does  not 
call  for  any  new  collection  of 
information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 


Dated:  March  7,  2008. 

James  D.  Seligman, 

Chief  Information  Officer,  Centers  for  Disease 
Control  and  Prevention. 

Revised  Protocol  for  Analysis  of 
Nicotine,  Total  Moisture,  and  pH  in 
Smokeless  Tobacco  Products 

I.  Requirements 1 2 

A.  Reagents3 

1.  Sodium  hydroxide  (NaOH),  2N. 

2.  Methyl  t-butyl  ether  (MTBE). 

3.  (-)  -Nicotine  (Fluka  72290)  >99% 
purity. 4  5 

4.  Quinoline  (Aldrich). 

5.  Standard  pH  buffers;  4.01,  7.00,  and 

10.00. 

6.  Deionized  distilled  water. 

B.  Glassware  and  Supplies 

1.  Volumetric  flasks,  class  A. 

2.  Culture  tubes,  25  mm  x  200  mm, 
with  Teflon-lined  screw  caps. 

3.  Pasteur  pipettes. 

4.  Repipettors  (10  mL  and  50  mL). 

5.  Linear  shaker  (configured  to  hold 
tubes  in  horizontal  position). 67 

6.  Weighing  dishes,  aluminum. 

7.  Teflon-coated  magnetic  stirring 
bars. 

8.  Polypropylene  containers,  50  mL. 

C.  Instrumentation 

1.  Robot  Coupe  Model  RSI  2V 
Scientific  Batch  Processor. 

2.  Capillary  gas  chromatograph, 
Hewlett  Packard,  Model  6890,  with 
split/splitless  injector  capability,  flame 
ionization  detector,  and  a  capillary 
column  (Hewlett  Packard  HP-5, 
Crosslinked  5%  PH  ME  Siloxane,  30  m 
length  x  0.32  mm  ID,  film  thickness  0.25 
or  0.52  |im). 

3.  Orion  Model  EA  940  pH  meter 
equipped  with  Orion  8103  Ross 
combination  pH  electrode. 

D.  Additional  Equipment 

Forced-air  oven,  Fisher  Isotemp®, 
regulated  to  99±1.0°C.  Suggested 
dimensions:  18  x  18  x  20.” 

E.  Chromatographic  Conditions  89 

1.  Detector  temperature:  250  °C. 

2.  Injector  temperature:  250  °C. 

3.  Flow  rate  at  100  °C — 1.7  mL/min; 
with  split  ratio  of  40:1. 10 

4.  Injection  volume:  2  pi. 

5.  Column  conditions:  110-185  °C  at 
10 °C  min-1;  185-240 °C  at6°C  min'^, 
hold  at  final  temperature  for  10  min. 

F.  Sample  Preparation  11 

There  are  ten  different  categories  of 
commercial  smokeless  tobacco 
products: 

1.  Dry  snuff; 

2.  Moist  (wet)  snuff; 


3.  Moist  (wet)  snuff  portion  packs; 

4.  Plug; 

5.  Twist; 

6.  Loose  leaf; 

7.  Dry  snuff  portion  packs; 

8.  Snus; 

9.  Snus  portion  packs;  and 

10.  Pellet  or  Compressed. 

Because  of  their  physical 

characteristics,  some  of  the  ten  product 
categories  must  be  ground  (whole  or  in 
part)  before  nicotine,  total  moisture,  and 
pH  analyses  can  be  conducted.  The 
objective  of  grinding  the  samples  is  to 
obtain  a  homogeneous  sample  with 
particles  measuring  approximately  4 
mm.  Grinding  to  achieve  this  particle 
size  should  take  no  more  than  3 
minutes.  To  ensure  proper  grinding  and 
an  adequate  amount  of  the  ground 
sample  for  analysis,  the  minimum 
sample  size  of  all  commercial  products 
to  be  ground  should  not  be  less  than  100 
grams. 

To  ensure  precision  of  analyses  for 
nicotine,  total  moisture,  and  pH,  the 
samples  that  require  grinding  should  be 
ground  using  a  Robot  Coupe  Model  RSI 
2V  Scientific  Batch  Processor  or  its 
equivalent.  This  is  a  variable  speed  (0  to 
3000  RPM)  processor.  The  variable 
speed  motor  is  required  to  ensure 
proper  grinding  of  the  tobacco  tissues 
(and  in  the  case  of  pH  determination, 
the  portion  pack).  Elevated  temperatures 
can  result  in  moisture  loss  and  an 
underestimated  value  for  moisture 
content.  Hence,  care  must  be  taken 
during  grinding  to  avoid  elevated 
temperatures.  The  bowl  should  be 
cleaned  after  each  grinding  to  obtain 
accurate  results.  Freeze-  or  cryo- 
grinding  is  also  an  acceptable  grinding 
method. 

1.  Dry  snuff:  Dry  snuff  samples  do  not 
need  to  be  ground  since  the  product  is 

a  powder.  The  sample  must  be 
thoroughly  mixed  before  weighing  for 
nicotine,  total  moisture,  and  pH 
analysis. 

2.  Moist  (wet)  snuff:  Moist  (wet)  snuff 
samples  do  not  need  to  be  ground.  The 
sample  must  be  thoroughly  mixed 
before  weighing  for  nicotine,  total 
moisture,  and  pH  analysis. 

3.  Moist  (wet)  snuff  portion  packs: 

The  tobacco  contents  of  the  moist  (wet) 
snuff  portion  packs  do  not  need  to  be 
ground  for  nicotine,  total  moisture,  or 
pH  analysis.  The  tobacco  packaging 
material  (the  “pouch”)  should  be 
separated  from  the  tobacco  and  ground 
to  obtain  particles  measuring 
approximately  4  mm  for  pH  analysis. 
The  tobacco  of  the  moist  (wet)  snuff 
portion  pack  and  the  ground  pouch  are 
combined  and  thoroughly  mixed  before 
pH  analysis. 
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4.  Plug  tobacco:  Break  or  cut  apart 
plugs  and  add  in  portions  to  grinder  at 
2000  RPM.  Reduce  RPM  or  stop 
grinding  if  sample  bowl  becomes  warm. 
Pulse  the  Robot  Coupe,  when  needed,  to 
complete  grinding.  Grind  samples  until 
approximately  4  mm  in  size.  The  total 
grinding  time  should  be  no  more  than 

3  minutes. 

5.  Twist  tobacco:  Separate  twists,  add 
to  grinder  and  grind  at  2000  RPM. 
Reduce  RPM  or  stop  grinding  if  sample 
bowl  becomes  warm.  Continue  grinding 
until  sample  particles  are  approximately 

4  mm  in  size.  The  total  time  for  grinding 
should  be  no  more  than  3  minutes. 

6.  Loose  leaf:  Grind  in  the  same 
manner  as  described  in  4  and  5  to  obtain 
product  with  particle  size  of 
approximately  4  mm. 

7.  Dry  snuff  portion  packs:  The 
tobacco  contents  of  the  dry  snuff  portion 
packs  do  not  need  to  be  ground  for 
nicotine,  total  moisture,  or  pH  analysis. 
The  tobacco  packaging  material  (the 
“pouch”)  should  be  separated  from  the 
tobacco  and  ground  to  obtain  particles 
measuring  approximately  4  mm  for  pH 
analysis.  The  tobacco  of  the  dry  snuff 
portion  pack  and  the  ground  pouch  are 
combined  and  thoroughly  mixed  before 
pH  analysis. 

8.  Snus:  Snus  samples  do  not  need  to 
be  ground  since  the  product  is  a 
powder.  The  sample  must  be  thoroughly 
mixed  before  weighing  for  nicotine, 
total  moisture,  and  pH  analysis. 

9.  Snus  portion  packs:  The  tobacco 
contents  of  the  snus  portion  packs  do 
not  need  to  be  ground  for  nicotine,  total 
moisture,  or  pH  analysis.  The  tobacco 
packaging  material  (the  “pouch”) 
should  be  separated  from  the  tobacco 
and  ground  to  obtain  particles 
measuring  approximately  4  mm  for  pH 
analysis.  The  tobacco  of  the  snus 
portion  pack  and  the  ground  pouch  are 
combined  and  thoroughly  mixed  before 
pH  analysis. 

10.  Pellet  or  Compressed:  Break  apart 
compressed  tobacco  pellets  and  add  in 
portions  to  grinder  at  2000  RPM.  Reduce 
RPM  or  stop  grinding  if  sample  bowl 
becomes  warm.  Pulse  the  Robot  Coupe, 
when  needed,  to  complete  grinding. 
Grind  samples  until  approximately  4 
mm  in  size.  The  total  grinding  time 
should  be  no  more  than  3  minutes. 

II.  Nicotine  Analysis12 

A.  Calibration  Standards 

1.  Internal  Standard  (IS) 

Weigh  10.00  grams  of  quinoline, 
transfer  to  a  250  mL  volumetric  flask 
and  dilute  to  volume  with  MTBE.  This 
solution  will  be  used  for  calibration  of 
the  instrument  for  the  nicotine 
calibration  curve  (II. A. 2),  for  the 


standards  addition  assay  (II. B),  and  for 
preparation  of  the  extracting  solution 
(II.D). 

2.  Nicotine  Calibration  Curve 

a.  Weigh  1.0000  gram  of  nicotine  into 
a  clean,  dry  100  mL  volumetric  flask 
and  dilute  to  volume  with  MTBE.  This 
gives  a  nicotine  concentration  of  10  mg/ 
mL  for  the  stock  solution. 

b.  Accurately  pipette  0.5  mL  of  IS 
from  stock  solution  (II.  A. 1)  to  five  clean, 
dry  50  mL  volumetric  flasks.  To  prepare 
a  nicotine  standard  corresponding  to  a 
concentration  of  0.8  mg/mL,  pipette 
exactly  4.0  mL  of  the  nicotine  standard 
(II.A.2.a)  to  a  50  mL  volumetric  flask 
containing  the  internal  standard  and 
dilute  to  volume  with  MTBE.  To  obtain 
nicotine  concentrations  equivalent  to 
0.6,  0.4,  0.2,  and  0.1  mg/mL,  pipette 
precisely  3.0,  2.0,  1.0,  and  0.5  mL, 
respectively,  of  the  nicotine  standard 
into  the  four  remaining  flasks  and  dilute 
to  volume  with  MTBE. 

c.  Transfer  aliquots  of  the  five 
standards  to  auto  sampler  vials  and 
determine  the  detector  response  for  each 
standard  using  gas  chromatographic 
conditions  described  in  I.E. 

d.  Calculate  least  squares  line  for 
linear  equation  from  these  standards  by 
obtaining  the  ratio  of  Area„iCOtine  /  Areais. 
This  ratio  will  be  the  Y  value  and  the 
concentration  of  nicotine  will  be  the  X 
value  for  determining  the  linear 
equation  of  the  line  (Equation  1): 
Equation  1: 

Y  =  a  +  bX; 

Where: 

X  =  Concentration  of  nicotine  in  mg 

Y  =  Arean, cotine  /  Areais 

a  =  intercept  on  the  ordinate  (y  axis) 
b  =  slope  of  the  curve 

The  final  result  will  be  reported  in  the 
following  units: 

Concentration  of  nicotine  =  mg  of 
nicotine/gram  of  tobacco  sample. 

e.  Determine  the  recovery  of  nicotine 
by  pipetting  10  mL  of  the  0.4  mg/mL 
nicotine  standard  to  a  screw  capped 
tube  containing  1.0  mL  of  2  N  NaOH. 
Cap  the  tube.  Shake  the  contents 
vigorously  and  allow  the  phases  to 
separate.  Transfer  an  aliquot  of  the 
organic  phase  to  an  injection  vial  and 
inject.  Calculate  the  concentration  of 
nicotine  using  the  equation  of  the  line 
in  II.A.2.d  above.  This  should  be 
repeated  two  more  times  to  obtain  an 
average  of  the  three  values.  The 
recovery  of  nicotine  can  be  obtained  by 
using  the  following  equation: 

Equation  2: 

Recovery  =  Nicotinecaicuuted  / 

Nicotineactuai 


B.  Standards  Addition  Assay 

Prior  to  analyzing  a  smokeless  tobacco 
product  for  nicotine  content,  the  testing 
facility  must  validate  the  system  to 
verify  that  matrix  bias  is  not  occurring 
during  nicotine  extraction.  This  is  done 
by  analyzing  the  nicotine  calibration 
standards  in  the  same  vegetable  matrix 
as  the  smokeless  tobacco.  The  first  time 
each  smokeless  tobacco  product  is 
tested  and  whenever  a  change  is  made 
to  the  product  formulation  (including  a 
change  to  the  tobacco  blend  or  cultivar), 
the  Standards  Addition  Assay  will  be 
performed,  and  documentation  of  its 
performance  and  of  the  nicotine 
concentrations  selected  for  the  standard 
curve  (II. B. 2)  will  be  submitted  to  the 
Centers  for  Disease  Control  and 
Prevention. 

1.  Using  an  analytical  balance, 
accurately  weigh  1.000  ±0.020  gram  of 
the  homogeneous,  prepared  tobacco 
sample  into  a  culture  tube.  Repeat  this 
five  times  for  a  total  of  6  culture  tubes 
containing  the  smokeless  tobacco 
product.  Record  the  weight  of  each 
sample. 

2.  Prepare  a  five-point  standard  curve 
for  the  Standards  Addition  Assay.  The 
standard  curve  must  consist  of  nicotine 
concentrations  that  encompass  the  range 
of  values  expected  from  adding  known 
concentrations  of  the  nicotine  standard 
(II.A.2.a)  to  a  measured  quantity  of  the 
smokeless  tobacco  product  (1.000  ± 
0.020  gram,  described  in  II.B.l.).  The 
sixth  culture  tube  is  not  supplemented 
with  nicotine  and  serves  as  an  analytical 
blank.  Allow  the  samples  to  equilibrate 
for  10  minutes. 

3.  Pipette  5  mL  of  2  N  NaOH  into  each 
tube.  Cap  each  tube.  Swirl  to  wet 
sample  and  allow  to  stand  15  minutes.13 

4.  Pipette  50  mL  of  extraction  solution 
(II.D.l)  into  each  tube.  Cap  each  tube 
and  tighten.14 

5.  Place  tubes  in  rack(s),  place  racks 
in  linear  shaker  in  horizontal  position 
and  shake  for  two  hours. 

6.  Remove  rack(s)  from  shaker  and 
place  in  vertical  position  to  allow  the 
phases  to  separate. 

7.  Allow  the  solvent  and  nicotine 
supplemented  samples  and  the  blank  to 
separate  (maximum  2  hours). 

8.  Transfer  aliquots  of  the  five 
standards  and  the  blank  from  the 
extraction  tubes  to  sample  vials  and 
determine  the  detector  response  for  each 
using  gas  chromatographic  conditions 
described  in  I.E. 

9.  Subtract  the  Areamcotine/ Areais  of 
the  blank  from  the  Areanicotme/ Areais  of 
each  of  the  standards. 

10.  Calculate  least  squares  line  for 
linear  equation  from  the  corrected 
standards  as  described  above  (Equation 
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1)  in  II.A.2.d.  The  final  corrected  result 
will  be  reported  in  the  following  units: 
Concentration  of  nicotine  =  mg  of 
nicotine/gram  of  tobacco  sample. 

11.  Determine  the  recovery  of  nicotine 
by  pipetting  10  mL  of  the  0.4  mg/mL 
nicotine  standard  to  a  screw  capped 
tube  containing  1.0  mL  of  2  N  NaOH 
and  10  mL  of  extraction  solution 

(II  D.l).  Cap  the  tube  and  tighten.  Shake 
the  contents  vigorously  and  allow  the 
phases  to  separate.  Transfer  an  aliquot 
of  the  organic  phase  to  an  injection  vial 
and  inject.  Calculate  the  concentration 
of  nicotine  using  the  equation  of  the  line 
above  in  II.A.2.d.  This  should  be 
repeated  two  more  times  to  obtain  an 
average  of  the  three  values.  The 
recovery  of  nicotine  can  be  obtained  by 
using  Equation  2:  Recovery  = 
NlCOtineCalculate<j/NlCOtineactual* 

12.  Compare  the  results  of  steps 

II. A. 2.  and  II. B.  If  they  differ  by  a  factor 
of  10%  or  more,  the  recovery  of  nicotine 
from  the  aqueous  matrix  is  not 
equivalent  to  recovery  from  the 
vegetable  matrix  of  the  smokeless 
tobacco  product.  In  this  instance,  the 
nicotine  concentration  of  the  smokeless 
tobacco  product  must  be  determined 


from  a  nicotine  calibration  curve 
prepared  from  nicotine  standards  in  a 
vegetable-based  matrix. 

C.  Quality  Control  Pools 

At  least  two  quality  control  pools  at 
the  high  and  low  ends  of  the  expected 
nicotine  values  are  recommended  to  be 
included  in  each  analytical  run.  The 
pools  should  be  analyzed  in  duplicate 
in  every  run.  The  quality  control  pools 
should  be  available  in  sufficient 
quantity  to  last  for  all  analyses  of  a 
product. 

D.  Sample  Extraction  Procedure  12 

1.  Extraction  solution  is  prepared  by 
pipetting  10  mL  of  the  IS  from  the  stock 
solution  (II.A.l)  to  a  1000  mL 
volumetric  flask  and  diluting  to  volume 
with  MTBE. 

2.  Using  an  analytical  balance, 
accurately  weigh  1.000  ±  0.020  gram  of 
prepared  tobacco  sample  into  culture 
tube  and  record  weight.15  Sample  each 
smokeless  tobacco  brand  name 
according  to  the  provided  testing 
frequency  schedule.19  The  number  of 
products  sampled  should  reflect  an 
acceptable  level  of  precision.16  The  test 


material  is  to  be  representative  of  the 
product  that  is  sold  to  the  public  and 
therefore  should  consist  of  sealed, 
packaged  samples  of  finished  product 
that  is  ready  for  commercial 
distribution.  Samples  are  to  be  analyzed 
in  duplicate. 

3.  Pipette  5  mL  of  2  N  NaOH  into  the 
tube.  Cap  the  tube.  Swirl  to  wet  sample 
and  allow  to  stand  15  minutes.13 

4.  Pipette  50  mL  of  extraction  solution 
into  tube,  cap  tube  and  tighten.14 

5.  Place  tubes  in  rack(s),  place  racks 
in  linear  shaker  in  horizontal  position 
and  shake  for  two  hours. 

6.  Remove  rack(s)  from  shaker  and 
place  in  vertical  position  to  allow  the 
phases  to  separate. 

7.  Allow  the  solvent  and  sample  to 
separate  (maximum  2  hours).  Transfer 
an  aliquot  from  the  extraction  tube  to  a 
sample  vial  and  cap. 

8.  Analyze  the  extract  using  GC 
conditions  as  described  above  (I.E)  and 
calculate  the  concentration  of  nicotine 
using  the  linear  calibration  equation. 
Correct  percent  nicotine  values  for  both 
recovery  and  weight  of  sample  by  using 
Equation  3. 17 


Equation  3: 18 


Nicotine  (mg/g)  = 


( Arc^konne  /  Area,s )  -  a 
b  x  Sample  Wt  x  Recovery 


9.  Report  the  final  nicotine 
determination  as  mg  of  nicotine  per 
gram  of  the  tobacco  product  (mg 
nicotine/gram),  to  an  accuracy  level  of 
two  decimal  places  for  each  brand  name 
(e.g..  Skoal  Bandits  Wintergreen,  Skoal 
Long  Cut  Cherry,  Skoal  Long  Cut 
Wintergreen,  etc.).  All  data  should 
include  the  mean  value  with  a  95% 
confidence  interval,  the  range  of  values, 
the  number  of  samples  tested,  the 
number  of  lots  per  brand  name,  and  the 
estimated  precision  of  the  mean. 
Information  will  be  reported  for  each 
manufacturer  and  variety  (including 
brand  families  and  brand  variations) 
and  brand  name  (e.g.,  Skoal  Bandits 
Wintergreen,  Skoal  Long  Cut  Cherry, 
Skoal  Long  Cut  Wintergreen,  etc.). 

III.  Total  Moisture  Determination 

A.  This  procedure  is  a  modification  of 
AOAC  Method  966.02  (1990)  and  is 
referred  to  as  “Total  Moisture 
Determination”  because  it  determines 
water  and  tobacco  constituents  that  are 
volatile  at  temperatures  of  99  ±  1.0  °C. 

B.  Accurately  weigh  5.00  grams  of  the 
sample  (ground  to  pass  <  4  mm 
screen) 20  into  a  weighed  moisture  dish 


and  place  uncovered  dish  in  oven. 21 
Sample  each  smokeless  tobacco  brand 
name  according  to  the  provided  testing 
frequency  schedule. 19  The  number  of 
products  sampled  should  reflect  an 
acceptable  level  of  precision. 16  The  test 
material  is  to  be  representative  of  the 
product  that  is  sold  to  the  public  and 
therefore  should  consist  of  sealed, 
packaged  samples  of  finished  product 
that  is  ready  for  commercial 
distribution.  Samples  are  to  be  analyzed 
in  duplicate. 

C.  Do  not  exceed  1  sample/10  sq  in. 
(650  sq  cm)  shelf  space,  and  use  only  1 
shelf.  Dry  3  hr  at  99  ±  1.0  °C.  Reipove 
from  oven,  cover,  and  cool  in  desiccator 
to  room  temp,  (about  30  min).  Reweigh 
and  calculate  percent  moisture. 

D.  Report  the  final  moisture 
determination  as  a  percentage  (%),  to  an 
accuracy  level  of  one  decimal  place  for 
each  brand  name  (e.g.,  Skoal  Bandits 
Wintergreen,  Skoal  Long  Cut  Cherry, 
Skoal  Long  Cut  Wintergreen,  etc.).  All 
data  should  include  the  mean  value 
with  a  95%  confidence  interval,  the 
range  of  values,  the  number  of  samples 
tested,  the  number  of  lots  per  brand 
name,  and  the  estimated  precision  of  the 


mean.  Information  will  be  reported  for 
each  manufacturer  and  variety 
(including  brand  families  and  brand 
variations)  and  brand  name  (e.g.,  Skoal 
Bandits  Wintergreen,  Skoal  Long  Cut 
Cherry,  Skoal  Long  Cut  Wintergreen, 
etc.). 

IV.  pH  Measurement 12  22 

A.  Test  samples  as  soon  as  possible 
after  they  are  received.  Sample  each 
smokeless  tobacco  brand  name 
according  to  the  provided  testing 
frequency  schedule.19  The  number  of 
products  sampled  should  reflect  an 
acceptable  level  of  precision.16  The  test 
material  is  to  be  representative  of  the 
product  that  is  sold  to  the  public  and 
therefore  should  consist  of  sealed, 
packaged  samples  of  finished  product 
that  is  ready  for  commercial 
distribution.  Samples  are  to  be  analyzed 
in  duplicate. 

B.  Accurately  weigh  2.00  grams  of  the 
sample.  Place  in  a  50  mL  polypropylene 
container  with  20  mL  deionized 
distilled  water. 

C.  Place  Teflon-coated  magnetic 
stirring  bar  in  container  and  stir  mixture 
continuously  throughout  testing. 
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D.  Measure  pH  of  sample  after  a  two- 
point  calibration  of  the  pH  meter  to  an 
accuracy  of  two  decimal  places  using 
standard  pH  buffers  (4.01  and  7.00  or 
7.00  and  10.00)  that  will  encompass  the 
expected  pH  value  of  the  smokeless 
tobacco  product. 

E.  The  first  time  pH  values  are 
determined  for  a  smokeless  tobacco 
product,  measure  the  pH  of  the 
smokeless  tobacco  product  at  5,  15,  and 
30  minutes.  If  there  is  no  systematic 
variation  in  pH  values  with  time,  all 
subsequent  pH  determinations  are  made 
at  5  minutes.  If  there  is  systematic 


variation  in  pH  values,  continue  to 
measure  the  pH  of  the  smokeless 
tobacco  product  until  the  pH  value  is 
stable  and  does  not  vary  more  than  10% 
over  15  minutes.  Report  the  final  pH 
value. 

F.  Report  the  final  pH  determination 
to  an  accuracy  level  of  two  decimal 
places  for  each  brand  name  (e.g.,  Skoal 
Bandits  Wintergreen,  Skoal  Long  Cut 
Cherry,  Skoal  Long  Cut  Wintergreen, 
etc.).  All  data  should  include  the  mean 
value  with  a  95%  confidence  interval, 
the  range  of  values,  the  number  of 
samples  tested,  the  number  of  lots  per 


Equation  4: 
pH  =  pKa  +  log 


B  +  H+  BH+ 


[B] 


[BH*] 


[B] 


%  un-ionized  (free)  nicotine  = 


BH*] 


[BJ 


[BH*] 


+  1 


brand  name,*  and  the  estimated 
precision  of  the  mean.  Information  will 
be  reported  for  each  manufacturer  and 
variety  (including  brand  families  and 
brand  variations)  and  brand  name  (e.g.. 
Skoal  Bandits  Wintergreen,  Skoal  Long 
Cut  Cherry,  Skoal  Long  Cut 
Wintergreen,  etc.). 

G.  Estimate  the  un-ionized  (free) 
nicotine  content  with  the  Henderson- 
Hassel  Balch  equation  (Equation  4), 
based  on  measured  pH  and  nicotine 
content. 


100 


pKa  =  8.02  (CRC  Handbook  of  Chemistry  and 
Physics,  1989-1990) 

[B]  =  amount  of  un-ionized  (free)  nicotine 
[BH  +  J  =  amount  of  ionized  nicotine 

H.  Report  the  final  estimated  un¬ 
ionized  (free)  nicotine  as  a  percentage 
(%)  of  the  total  nicotine  content,  to  an 
accuracy  level  of  two  decimal  places 
and  as  mg  of  un-ionized  (free)  nicotine 
per  gram  of  the  tobacco  product  (mg  un¬ 
ionized  (free)  nicotine/gram),  to  an 
accuracy  level  of  two  decimal  places  for 


each  brand  name  (e.g.,  Skoal  Bandits 
Wintergreen,  Skoal  Long  Cut  Cherry, 
Skoal  Long  Cut  Wintergreen,  etc.).  All 
data  should  include  the  mean  value 
with  a  95%  confidence  interval,  the  " 
range  of  values,  the  number  of  samples 
tested,  the  number  of  lots  per  brand 
name,  and  the  estimated  precision  of  the 
mean.  Information  will  be  reported  for 
each  manufacturer  and  variety 
(including  brand  families  and  brand 
variations)  and  brand  name  (e.g..  Skoal 


Bandits  Wintergreen,  Skoal  Long  Cut 
Cherry,  Skoal  Long  Cut  Wintergreen, 
etc.). 

Sample  calculation: 

Mean  total  nicotine  =  10.30  (mg/g) 

Mean  pH  =  7.50 
pKa  =  8.02 


pH  =  pKa  +  log 


[B] 

[bh*~ 


7.50  =  8.02  +  log 


[un-ionized  (free)  nicotine] 
[ionized  nicotine] 


-0.52  =  log 


[un-ionized  (free)  nicotine] 
[ionized  nicotine] 


0.302  = 


[un-ionized  (free)  nicotine] 
[ionized  nicotine] 


%  un-ionized  (free)  nicotine 


[B] 

[BH1 
[B] 
[bh*‘ 


+  1 


x  100 
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%  un -ionized  (free)  nicotine 


0.302 
0.302+  1 


x  100 


%  un-ionized  (free)  nicotine  =  23.20 


Total  free  nicotine  (mg/g)  =  total  nicotine  x 


%  un-ionized  (free)  nicotine 
100 


23.20 

Total  free  nicotine  (mg/g)  =  10.30  x - 

100 

Total  free  nicotine  (mg/g)  =  2.39 


V.  Assay  Criteria  for  Quality  Assurance 

A.  Establishing  Limits  for  Quality 
Control  Parameters 

All  quality  control  parameters  must 
be  determined  within  the  laboratory  in 
which  they  are  to  be  used.  At  least  10 
within  laboratory  runs  must  be 
performed  to  establish  temporary 
confidence  intervals  for  the  quality 
control  parameters.  Permanent  limits 
should  be  established  after  20  runs  and 
should  be  reestablished  after  each 
additional  20  runs. 

B.  Exclusion  of  Outliers  From  the 
Calibration  Curve18 

The  coefficient  of  determination 
between  AreaniCoune  /  Areais  and  nicotine 
concentration  should  be  equal  to  0.99  or 
higher.  Any  calibration  standard  having 
an  estimated  concentration  computed 
from  the  regression  equation  (Equation 
1)  which  is  different  from  its  actual 
concentration  by  a  factor  of  10%  can  be 
excluded  from  the  calibration  curve.  Up 
to  two  concentrations  may  be  excluded, 
but  caution  should  be  used  in 
eliminating  values,  since  bias  may  be 
increased  in  the  calibration  curve.  If  an 
outlier  value  is  eliminated,  its  duplicate 
value  must  also  be  discarded  to  avoid 
producing  a  new  bias.  All  unknowns 
must  fall  within  the  calibration  curve; 
therefore,  duplicate  values  excluded  at 
either  end  of  the  calibration  curve  will 
restrict  the  useful  range  of  the  assay. 

C.  Quality  Control  Pools  and  Run 
Rejection  Rules 

The  mean  estimated  nicotine 
concentration  in  a  pool  should  be 
compared  with  the  established  limits  for 
that  pool  based  on  at  least  20 
consecutive  runs.  An  analytical  run 
should  be  accepted  or  rejected  based 
upon  the  following  set  of  rules  adapted 
from  Westgard  et  al.  (1981). 

1.  When  the  mean  of  one  QC  pool 
exceeds  the  limit  of  x±3  standard 
deviations  (SD),  then  the  run  is  rejected 


as  out  of  control.  Here,  x  and  SD 
represent  the  overall  mean  and  standard 
deviation  of  all  estimated  nicotine 
concentrations  for  a  particular  pool  in 
the  runs  which  were  used  to  establish 
the  control  limits. 

2.  When  the  mean  nicotine 
concentrations  in  two  QC  pools  in  the 
same  run  exceed  the  same  direction, 
then  the  run  must  be  rejected.  The  same 
direction  is  the  condition  in  which  both 
pools  exceed  either  the  x  +  2  SD  or  the 

x  -  2  SD  limits. 

3.  When  the  mean  nicotine 
concentrations  in  one  or  two  QC  pools 
exceed  their  x  ±  2  SD  limits  in  the  same 
direction  in  two  consecutive  runs,  then 
both  runs  must  be  rejected. 

•4.  When  the  mean  nicotine 
concentrations  in  two  QC  pools  are 
different  by  more  than  a  total  of  4  SD, 
then  the  run  must  be  rejected.  This 
condition  may  occur,  for  example,  when 
one  QC  pool  is  2  SD  greater  than  the 
mean,  and  another  is  2  SD  less  than  the 
mean. 

Endnotes 

The  comments  and  notes  listed  below 
can  be  described  as  Good  Laboratory 
Practice  guidelines;  they  are  described 
in  detail  in  this  protocol  to  ensure 
minimal  interlaboratory  variability  in 
the  determination  of  nicotine,  total 
moisture,  and  pH  in  smokeless  tobacco. 

1.  This  protocol  assumes  that  the 
testing  facility  will  implement  and 
maintain  a  stringent  Quality  Assurance/ 
Quality  Control  program  to  include,  but 
not  be  limited  to,  regular  interlaboratory 
comparisons,  determination  of  the 
quality  and  purity  of  purchased 
products,  and  proper  storage  and 
handling  of  all  reagents  and  samples. 

2.  When  a  specific  product  or 
instrument  is  listed,  it  is  the  product  or 
instrument  that  was  used  in  the 
development  of  this  method.  Equivalent 
products  or  instruments  may  also  be 
used.  Use  of  trade  names  is  for 
identification  only  and  does  not 


constitute  endorsement  by  the  Public 
Health  Service  or  the  U.S.  Department 
of  Health  and  Human  Services. 

3.  All  chemicals,  solvents,  and  gases 
are  to  be  of  the  highest  purity. 

4.  Companies  must  ensure  that  the 
purity  of  the  nicotine  base  is  certified  by 
the  vendor  and  that  the  chemical  is 
properly  stored.  However,  nicotine  base 
oxidizes  with  storage,  as  reflected  by  the 
liquid  turning  brown.  If  oxidation  has 
occurred,  the  nicotine  base  should  be 
distilled  prior  to  use  in  making  a 
standard  solution. 

5.  A  suggested  method  for  the 
determination  of  nicotine  purity  is 
CORESTA  Recommended  Method  No. 
39. 

6.  Horizontal  shaking  will  allow  more 
intimate  contact  of  this  three  phase 
extraction.  There  is  a  minimal  dead 
volume  in  the  tube  due  to  the  large 
sample  size  and  extraction  volume.  This 
necessitates  horizontal  shaking. 

7.  If  linear  shaker  is  not  available,  a 
wrist  action  shaker  using  250  mL 
stoppered  Erlenmeyer  flasks  can  be 
substituted.  Values  for  nicotine  are 
equivalent  to  those  obtained  from  the 
linear  shaker. 

8.  After  installing  a  new  column, 
condition  the  column  by  injecting  a 
tobacco  sample  extract  on  the  column, 
using  the  described  column  conditions. 
Injections  should  be  repeated  until  areas 
of  IS  and  nicotine  are  reproducible.  This 
will  require  approximately  four 
injections.  Recondition  column  when 
instrument  has  been  used  infrequently 
and  after  replacing  glass  liner. 

9.  Glass  liner  and  septum  should  be 
replaced  after  every  100  injections. 

10.  Most  older  instruments  operate  at 
constant  pressure.  To  reduce  confusion, 
it  is  suggested  that  the  carrier  gas  flow 
through  the  column  be  measured  at  the 
initial  column  temperature. 

11.  The  testing  facility  must  ensure 
that  samples  are  obtained  through  the 
use  of  a  survey  design  protocol  for 
sampling  “at  one  point  in  time”  at  the 
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factory  or  warehouse.  The  survey  design 
protocol  must  address  short-, 
medium-,  and  long-term  smokeless 
tobacco  product  variability  (e.g., 
variability  over  time  and  from  container 
to  container  of  the  tobacco  product)  in 
a  manner  equivalent  to  that  described 
for  cigarette  sampling  in  Annex  C  of  ISO 
Protocol  8243.  Information 
accompanying  results  for  each  sample 
should  include,  but  not  be  limited  to: 

1.  For  each  product — manufacturer 
and  variety  (including  brand  families 
and  brand  variations)  and  brand  name 
(e.g.,  Skoal  Bandits,  Skoal  Long  Cut 
Cherry,  Skoal  Long  Cut  Wintergreen, 
etc.)  information. 

2.  Product  “category,”  e.g.,  loose  leaf, 
plug,  twist,  dry  snuff,  moist  (wet)  snuff, 
etc. 

3.  Lot  number. 

4.  Lot  size. 

5.  Number  of  randomly  sampled, 
sealed,  packaged  (so  as  to  be 
representative  of  the  product  that  is  sold 
to  the  public)  smokeless  tobacco 
products  selected  (sampling  fraction)  for 
nicotine,  moisture,  and  pH 
determination. 

6.  Documentation  of  method  used  for 
random  sample  selection. 

7.  “Age”  of  product  when  received  by 
testing  facility  and  storage  conditions 
prior  to  analysis. 

12.  Extraction  of  nicotine  and  pH 
determination  must  be  performed  with 
reagents  and  samples  at  a  room 
temperature  of  22-25  °C.  Room 
temperature  should  not  vary  more  than 
1  °C  during  extraction  of  nicotine  or  pH 
determination. 

13.  Use  non-glass  10  mL  repipette  for 
transferring  NaOH  solution. 

14.  Use  50  mL  repipette  for 
transferring  MTBE. 

15.  For  dry  snuff,  use  0.500±0.010 
gram  sample. 

16.  The  testing  facility  is  referred  to 
ISO  Procedure  8243  for  a  discussion  of 
sample  size  and  the  effect  of  variability 
on  the  precision  of  the  mean  of  the 
sample  (ISO  8243,  1991). 

17.  When  analyzing  new  smokeless 
tobacco  products,  extract  product 
without  IS  to  determine  if  any 
components  co-elute  with  the  IS  or 
impurities  in  the  IS.  This  interference 
could  artificially  lower  calculated 
values  for  nicotine. 

18.  The  calculated  nicotine  values  for 
all  samples  must  fall  within  the  low  and 
high  nicotine  values  used  for  the 
calibration  curve.  If  not,  prepare  a  fresh 
nicotine  standard  solution  and  an 
appropriate  series  of  standard  nicotine 
dilutions.  Determine  the  detector 
response  for  each  standard  using 
chromatographic  conditions  described 
in  I.E. 


19.  The  testing  frequency  for  each 
smokeless  tobacco  brand  name  (e.g., 
Skoal  Bandits  Wintergreen,  Skoal  Long 
Cut  Cherry,  Skoal  Long  Cut 
Wintergreen,  etc.)  is  based  on  the 
manufacturing  duration  (refer  to  table 
below).  Each  smokeless  tobacco  brand 
name  will  be  sampled  and  tested  for 
nicotine,  total  moisture,  and  pH  no 
fewer  than  twice  and  no  more  than  four 
times  during  a  calendar  year. 


Manufacturing  duration  in 
weeks 

Test 

frequency* 

Up  to  and  including  4  . 

2 

Up  to  and  including  28  . 

3 

Up  to  and  including  52  . 

4 

*  Use  a  statistical  program  to  determine  ran¬ 
dom  sampling  dates  based  on  the  total  manu¬ 
facturing  duration  during  a  calendar  year. 
Sampling  dates  should  fall  on  actual  manufac¬ 
turing  days  for  the  product  when  test  material 
that  is  representative  of  the  product  that  is 
sold  to  the  public  (consisting  of  sealed,  pack¬ 
aged  samples)  is  available.  If  a  statistically  de¬ 
termined  sampling  date  falls  on  a  day  that 
does  not  meet  this  criterion,  sample  the  prod¬ 
uct  on  the  next  date  that  does  meet  the  cri¬ 
teria. 

For  smokeless  tobacco  brand  names  with 
episodic  production  during  a  calendar  year, 
the  total  number  of  sampling  dates  is  deter¬ 
mined  by  the  sum  of  the  individual  test  fre¬ 
quencies,  not  to  exceed  four.  For  the  purpose 
of  the  Protocol,  episodic  production  is  defined 
as  manufacturing  intervals  separated  by  peri¬ 
ods  of  30  or  more  days  when  the  smokeless 
tobacco  brand  name  is  not  manufactured. 

Example  1:  Within  a  single  calendar  year 
a  smokeless  tobacco  brand  name  is 
manufactured  from  January  1  to  March  31 
and  from  September  1  to  December  15.  The 
testing  frequency  for  the  first  manufacturing 
interval  is  3  and  for  the  second 
manufacturing  interval  is  3.  The  Protocol 
allows  that  each  smokeless  tobacco  brand 
name  be  tested  for  nicotine,  total  moisture, 
and  pH  no  more  than  four  times  during  a 
calendar  year.  Therefore,  4  random  sampling 
dates,  as  described  in  the  footnote  to  the 
above  table,  are  determined  for  the  smokeless 
tobacco  brand  name.  The  values  for  nicotine, 
moisture,  and  pH  determinations,  and 
unionized  (free)  nicotine  calculations  and  the 
mean  of  the  4  data  points  for  that  smokeless 
tobacco  brand  name  are  reported. 

Example  2:  Within  a  single  calendar  year 
a  smokeless  tobacco  brand  name  is 
manufactured  from  April  5  to  May  3  and 
from  September  1  to  December  15.  The 
testing  frequency  for  the  first  manufacturing 
interval  is  2  and  for  the  second 
manufacturing  interval  is  3.  The  values  for 
nicotine,  moisture,  and  pH  determinations, 
and  unionized  (free)  nicotine  calculations 
and  the  mean  of  the  4  data  points  for  that 
smokeless  tobacco  brand  name  are  reported. 

Example  3:  Within  a  single  calendar  year 
a  smokeless  tobacco  brand  name  is 
manufactured  from  January  1  to  January  15 
and  from  September  1  to  September  22.  The 
testing  frequency  for  the  first  manufacturing 
interval  is  2  and  for  the  second 
manufacturing  interval  is  2.  Four  random 
sampling  dates  are  selected  to  fall  within  the 


6  weeks  of  manufacturing  for  the  smokeless 
tobacco  brand  name.  The  values  for  nicotine, 
moisture,  and  pH  determinations,  and 
unionized  (free)  nicotine  calculations  and  the 
mean  of  the  4  data  points  for  that  smokeless 
tobacco  brand  name  are  reported. 

20.  The  method  is  a  modification  of 
AO  AC  Method  966.02  (1990)  in  that  the 
ground  tobacco  passes  through  a  4  mm 
screen  rather  than  a  1  mm  screen. 

21.  When  drying  samples,  do  not  dry 
different  products  (e.g.,  moist  (wet) 
snuff,  dry  snuff,  loose  leaf)  in  the  oven 
at  the  same  time  since  this  will  produce 
errors  in  the  moisture  determinations. 

22.  The  method  is  a  modification  of 
a  method  published  by  Henningfield  et 
al.  (1995). 
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In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  &  Medicaid 
Services  (CMS),  Department  of  Health 
and  Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  Agency’s  function; 

(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Revision  of  currently  approved 
collection;  Title  of  Information 
Collection:  Survey  Tool  for  http:// 
www.medicare.gov  and  http:// 
www.cms.hhs.gov,  Use:. The  purpose  of 
this  submission  is  to  request  a  revision 
of  0938-0756  (CMS-R-268)  to  continue 
to  collect  information  from  Internet 
users  as  they  exit  from  the  Websites 
Medicare.gov  and  CMS.hhs.gov.  As  part 
of  the  revised  collection  we  are 
combining  the  content  from  the 
collection  0938-0900  that  was 
discontinued  on  5/31/2007.  The 
packages  are  being  combined  to 
eliminate  a  duplication  of  effort.  We  are 
requesting  a  three-year  clearance,  so  that 
the  feedback  received  through  the 
survey.can  be  used  continually  to 
update  and  improve  the  sites.  To  ensure 
that  we  gather  information  about  user 
reactions  to  the  Websites,  we  have 
developed  a  survey  tool  that  users  can 
complete  when  they  exit  either  site  or 
by  accessing  a  link  on  the  bottom  bar  on 
the  page.  The  responses  on  this  survey 
tool  will  help  CMS  to  make  appropriate 
changes  to  the  Web  sites  in  the  future. 
The  survey  tool  contains  questions 
about  the  information  that  visitors  are 
seeking  from  the  sites,  the  degree  to 
which  either  site  was  useful  to  them,  the 
improvements  that  they  would  like  to 
see  in  the  sites,  and  their  general 
comments.  Form  Number:  CMS-R-268 
(OMB#  0938-0756);  Frequency:  On 
occasion;  Affected  Public:  Individuals 
and  households,  Private  sector — 
Business  or  other  for-profit;  Number  of 
Respondents:  7,000;  Total  Annual 
Responses:  7,000;  Total  Annual  Hours: 
1,167. 

2.  Type  of  Information  Collection 
Request:  Extension  of  currently 


approved  collection;  Title  of 
Information  Collection:  Independent 
Rural  Health  Center/Freestanding 
Federally  Qualified  Health  Center  Cost 
Report  and  Supporting  Regulations  42 
CFR  413.20  and  42  CFR  413.24;  Use: 
Providers  of  service  in  the  Medicare 
program  are  required  to  submit  annual 
information  to  achieve  reimbursement 
for  healthcare  services  rendered  to 
Medicare  beneficiaries. 

The  Form  CMS-222  cost  report  is 
needed  to  determine  the  amount  of 
reasonable  cost  due  to  the  providers  for 
furnishing  medical  services  to  Medicare 
beneficiaries;  Form  Number:  CMS-222 
(OMB#  0938-0107);  Frequency:  Yearly; 
Affected  Public:  Business  or  other  for- 
profit  and  Not-for-profit  institutions; 
Number  of  Respondents:  3,159;  Total 
Annual  Responses:  3,159;  Total  Annual 
Hours:  157,950. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  site 
address  at  http://www.cms.hhs.gov/ 
PaperworkReductionActofl995,  or  e- 
mail  your  request,  including  your 
address,  phone  number,  OMB  number, 
and  CMS  document  identifier,  to 
Paperwork@cms.hhs.gov,  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326. 

To  be  assured  consideration, 
comments  and  recommendations  for  the 
proposed  information  collections  must 
be  received  by  the  OMB  desk  officer  at 
the  address  below,  no  later  than  5  p.m. 
on  April  14,  2008:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Carolyn  Raffaelli,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  Fax  Number: 
(202)  395-6974. 

Dated:  March  7,  2008. 

Michelle  Shortt, 

Director,  Regulations  Development  Group, 
Office  of  Strategic  Operations  and  Regulatory 
Affairs. 

[FR  Doc.  E 8— 5069  Filed  3-13-08;  8:45  am] 
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In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  &  Medicaid 
Services  (CMS)  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency’s  functions; 

(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Model 
Application  Template  for  State  Child 
Health  Plan  Under  Title  XXI  of  the 
Social  Security  Act,  State  Children’s 
Health  Insurance  Program,  Instructions 
for  Model  Application  Template;  Use: 
States  are  required  to  submit  Title  XXI 
plans  and  amendments  for  approval  by 
the  Secretary  pursuant  to  section  2102 
of  the  Social  Security  Act  in  order  to 
receive  funds  for  initiating  and 
expanding  health  insurance  coverage  for 
uninsured  children.  The  model 
application  template  is  used  to  assist 
States  in  submitting  a  State  Child  Health 
Plan  and  amendments  to  that  plan. 

Form  Number:  CMS-R-211  (OMB# 
0938-0707);  Frequency:  Yearly  and 
occasionally;  Affected  Public:  State, 
Local  or  Tribal  Governments;  Number  of 
Respondents:  56;  Total  Annual 
Responses:  40;  Total  Annual  Hours: 
3,200. 

2.  Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  Survey  of  State 
Medicaid  Agencies:  Innovative 
Approaches  to  Collecting  Citizenship 
Documentation;  Use:  The  purpose  of  the 
survey  is  to  collect  information  from 
State  Medicaid  agencies  on  innovative 
approaches  used  to  collect  citizenship 
documentation  from  Medicaid 
applicants  and  recipients.  Prior  to  the 
Deficit  Reduction  Act  of  2005  (DRA), 
Medicaid  applicants  could  self-attest  to 
citizenship.  As  of  July  1,  2006, 
applicants  and  recipients  are  required  to 
provide  original  documentation  of 
citizenship.  For  some  states,  this  new 
requirement  is  challenging  because 
there  has  been  a  general  movement 
towards  virtual  applications  by  phone. 
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mail,  or  online  submission.  CMS  is 
using  this  survey  to  identify  innovative 
ways  that  states  have  taken  advantage  of 
existing  information  within  the  state 
system  such  as  matching  data,  forming 
unique  partnerships,  or  holding  training 
sessions  to  facilitate  effective  and 
efficient  collection  of  citizenship 
documentation.  CMS  will  use  the 
information  collected  with  the  survey  to 
compile  a  snapshot  of  the  innovative 
and  unique  approaches  states  are 
employing  to  meet  the  citizenship 
documentation  requirements  of  the 
DRA.  The  results  will  be  incorporated 
into  a  final  comprehensive  report  that 
will  be  used  as  an  outreach  tool  that 
will  then  be  distributed  to  states.  Form 
Number:  CMS-10258  (OMB#  0938- 
NEW);  Frequency:  Once;  Affected 
Public:  State,  Local  or  Tribal 
Governments;  Number  of  Respondents: 
100;  Total  Annual  Responses:  100;  Total 
Annual  Hours:  25. 

3.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Laboratory 
Personnel  Report  (CLIA)  and  Supporting 
Regulations  in  42  CFR  493.1—493.2001; 
Use:  This  form  is  used  by  the  State 
agency  to  determine  a  laboratory’s 
compliance  with  personnel 
qualifications  under  CLIA.  This 
information  is  needed  for  a  laboratory’s 
CLIA  certification  and  recertification. 
Form  Number:  CMS-209  (OMB#  0938- 
0151);  Frequency:  Biennially;  Affected 
Public:  Private  Sector:  Business  or  other 
for-profits,  Not-for-profit  institutions; 
State,  Local  or  Tribal  Governments;  and 
Federal  Government  Number  of 
Respondents:  21,000;  Total  Annual 
Responses:  10,500;  Total  Annual  Hours: 
5,248. 

4.  Type  of  Information  Collection 
Request:  New  collection;  Title  of 
Information  Collection:  State  Plan 
Amendment  template  for  1915(i)  State 
Plan  Home  and  Community-Based 
Services  (HCBS)  Benefit;  Use:  Section 
6086  of  the  Deficit  Reduction  Act 
(DRA),  expanded  access  to  HCBS  for  the 
elderly  and  disabled  and  added  a  new 
section  1915(i)  to  the  Social  Security 
Act.  Under  1915(i),  States  can  amend 
their  State  plans  to  add  these  services. 
The  template  includes  the  information 
needed  by  CMS  to  determine  whether 
the  State’s  services  will  meet  the 
requirements  under  1915(i).  Form 
Number:  CMS-10259  (OMB#  0938- 
NEW);  Frequency:  Once;  Affected 
Public:  State,  Local  or  Tribal 
Governments;  Number  of  Respondents: 
56;  Total  Annual  Responses:  3;  Total 
Annual  Hours:  240. 

5.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 


approved  collection;  Title  of 
Information  Collection:  Medicaid 
Disproportionate  Share  Hospital  Annual 
Reporting;  Use:  Section  1923(j)(i)  of  the 
Social  Security  Act  requires  States  to 
submit  an  annual  report  that  identifies 
each  disproportionate  share  hospital 
(DSH)  that  received  a  DSH  payment 
under  the  State’s  Medicaid  program  in 
the  preceding  fiscal  year  and  the 
amount  of  DSH  payments  paid  to  that 
hospital  in  the  same  year  and  such  other 
information  as  the  Secretary  determines 
necessary  to  ensure  the  appropriateness 
of  DSH  payments.  The  information 
supplied  will  satisfy  the  requirements 
under  section  1923(a)(2)(D)  of  the  Act  as 
well.  Form  Number:  CMS-R-266 
(OMB#  0938-0746);  Frequency:  Yearly; 
Affected  Public:  State,  Local  or  Tribal 
Governments;  Number  of  Respondents: 
52;  Total  Annual  Responses:  52;  Total 
Annual  Hours:  1976. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS’  Web  site 
address  at:  http://www.cms.hhs.gov/ 
PaperworkReductionActofl995,  or  E- 
mail  your  request,  including  your 
address,  phone  number,  OMB  number, 
and  CMS  document  identifier,  to 
Paperwork@cms.hhs.gov,  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326. 

In  commenting  on  the  proposed 
information  collections  please  reference 
the  document  identifier  or  OMB  control 
number.  To  be  assured  consideration, 
comments  and  recommendations  must 
be  submitted  in  one  of  the  following 
ways  by  May  13,  2008: 

1.  Electronically.  You  may  submit 
your  comments  electronically  to  http:// 
www.regulations.gov.  Follow  the 
instructions  for  “Comment  or 
Submission”  or  “More  Search  Options” 
to  find  the  information  collection 
document(s)  accepting  comments. 

2.  By  regular  mail.  You  may  mail 
written  comments  to  the  following 
address:  CMS,  Office  of  Strategic 
Operations  and  Regulatory  Affairs, 
Division  of  Regulations  Development, 
Attention:  Document  Identifier/OMB 
Control  Number  0938-0707,  Room  C4- 
26-05,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

Dated:  March  7,  2008. 

Michelle  Shortt, 

Director,  Regulations  Development  Group, 
Office  of  Strategic  Operations  and  Regulatory 
Affairs. 

[FR  Doc.  E8-5071  Filed  3-13-08;  8:45  am) 
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AGENCY:  Indian  Jfealth  Service,  HHS. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  which  requires 
30  days  for  public  comment  on 
proposed  information  collection 
projects,  the  Indian  Health  Service  (IHS) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  to  review  and  approve  the 
information  collection  listed  below. 

This  proposed  information  collection 
project  was  previously  published  in  the 
Federal  Register  (72  FR  69696)  on 
December  10,  2007  and  allowed  60  days 
for  public  comment.  No  public 
comment  was  received  in  response  to 
the  notice.  The  purpose  of  this  notice  is 
to  allow  30  days  for  public  comment  to 
be  submitted  directly  to  OMB. 

Proposed  Collection:  Title:  0917- 
NEW,  “Indian  Health  Service  Customer 
Satisfaction  Survey.”  Type  of 
Information  Collection  Request:  Three 
year  approval  of  this  new  information 
collection,  0917-NEW,  “Indian  Health 
Service  Customer  Satisfaction  Survey.” 

Form(s):  Tribal  Homeowner  Survey, 
Tribal  Partner  Survey,  Annual  Operator 
Operation  and  Maintenance  (O&M) 
Survey,  and  Post  Construction  O&M 
Survey.  Need  and  Use  of  Information 
Collection:  The  IHS  goal  is  to  raise  the 
health  status  of  the  American  Indian 
and  Alaska  Native  people  to  the  highest 
possible  level  by  providing 
comprehensive  health  care  and 
preventive  health  services.  To  support 
the  IHS  mission,  the  Sanitation 
Facilities  Construction  Program  (SFCP) 
provides  technical  and  financial 
assistance  to  American  Indian  Tribes 
and  Alaska  Native  villages  for 
cooperative  development  and  continues 
operation  of  safe  water,  wastewater,  and 
solid  waste  systems  and  related  support 
facilities. 

The  Indian  Health  Service  Office  of 
Environmental  Health  and  Engineering 
(OEHE),  SFCP,  “Customer  Satisfaction 
Surveys,”  will  provide  the  information 
needed  to  complete  these  goals.  With 
the  information  collected  from  Tribal 
homeowners,  Tribal  leaders,  and  Tribal 
operation  and  maintenance  operators 
the  Sanitation  facilities  programs  will 
make  improvements  that  will  result  in 
improved  quality  of  services. 


13912 


Federal  Register/ Vol.  73,  No.  51 /Friday,  March  14,  2008/Notices 


Voluntary  customer  satisfaction 
surveys  will  be  conducted  through 
phone  calls,  mail,  and  the  Internet.  The 
information  gathered  will  be  used  by 
agency  management  and  staff  to  identify 
strengths  and  weaknesses  in  current 
service  provision,  to  plan  and  redirect 
resources,  to  make  improvements  that 
are  practical  and  feasible,  and  to 


provide  vital  feedback  to  partner 
agencies,  Tribal  leaders,  system 
operators,  health  boards,  and 
community  members  regarding 
customer  satisfaction  or  dissatisfaction 
with  the  SFCP.  Affected  Public: 
Individuals.  Type  of  Respondents: 
Homeowners  who  are  customers  of  the 
OEHE,  SFCP. 


The  table  below  provides:  Types  of 
data  collection  instruments,  Estimated 
number  of  respondents,  Number  of 
responses  per  respondent.  Annual 
number  of  responses,  Average  burden 
hour  per  response,  and  Total  annual 
burden  hour(s). 


V 

Data  collection  instrument(s) 

Number  of 
respondents 

Responses 

per 

respondent 

Total  annual 
response 

Burden  hour 
per  response* 

Annual  burden 
hours 

Tribal  Homeowner  Survey  . 

1,300 

1 

1,300 

3 

65 

T ribal  Partner  Survey . 

175 

1 

175 

3 

8.75 

Annual  Operator  O&M  Survey . 

125 

1 

125 

3 

6.25 

Post  Construction  O&M  Survey . 

1 

3 

10 

1,800 

90 

There  are  no  Capital  Costs,  Operating 
Costs,  and/or  Maintenance  Costs  to 
report. 

Request  For  Comments:  Your  written 
comments  and/or  suggestions  are 
invited  on  one  or  more  of  the  following 
points:  (a)  Whether  the  information 
collection  activity  is  necessary  to  carry 
out  an  agency  function;  (b)  whether  the 
agency  processes  the  information 
collected  in  a  useful  and  timely  fashion; 
(c)  the  accuracy  of  public  burden 
estimate  (the  estimated  amount  of  time 
needed  for  individual  respondents  to 
provide  the  requested  information);  (d) 
whether  the  methodology  and 
assumptions  used  to  determine  the 
estimates  are  logical;  (e)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  being  collected;  and 
(f)  ways  to  minimize  the  public  burden 
through  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  OMB:  Send  your 
written  comments  and  suggestions 
regarding  the  proposed  information 
collection  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  to:  Office  of  Management  and 
Budget,  Office  of  Regulatory  Affairs, 
Attention:  Desk  Officer  for  IHS,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Send  Comments  and  Requests  for 
Further  Information:  To  request  more 
information  on  the  proposed  collection 
or  to  obtain  a  copy  of  the  data  collection 
instrument(s)  and/or  instruction(s) 
contact:  Mr.  Kelvin  Vandever,  Acting 
IHS  Reports  Clearance  Officer,  801 
Thompson  Avenue,  Suite  120, 

Rockville,  MD  20852-1627;  call  non-toll 
free  (301)  443-8029;  send  via  facsimile 
to  (301)  594-0899;  or  send  your  e-mail 


requests,  comments,  and  return  address 
to:  Kelvin.Vandever@ihs.gov. 

Comment  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  full  effect  if 
received  within  30  days  of  the  date  of 
this  publication. 

Dated:  March  6,  2008. 

Robert  G.  McSwain, 

Acting  Director,  Indian  Health  Service. 

[FR  Doc.  E 8— 5037  Filed  3-13-08;  8:45  am] 
BILLING  CODE  4160-16-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  National 
Institutes  of  Health;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Council  of  Councils. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section 
552b(c)(9)(B),  Title  5  U.S.C.,  as  amended 
because  the  premature  disclosure  of 
other  and  the  discussions  would  likely 
to  significantly  frustrate  implementation 
of  recommendations. 

Name  of  Committee:  Council  of  Councils. 

Date:  March  31-April  1,  2008. 

Open:  March  31,  2008,  8:15  a.m.  to  3  p.m. 


Agenda:  Topics  proposed  for  discussion 
are:  Reports  from  OPASI  Divisions,  new 
concepts  and  current  initiatives,  an  overview 
of  private-public  partnerships  and  the 
Foundation  for  the  NIH,  and  Council 
Subcommittees  and  Working  Groups. 

Place:  National  Institutes  of  Health, 
Building  31,  31  Center  Drive,  Bethesda,  MD 
20892. 

Closed:  March  31,  2008,  3:15  p.m.  to  5  p.m. 

Agenda:  To  allow  the  Subcommittees  to 
conduct  confidential,  preliminary 
discussions  leading  to  the  presentation  of 
advice  and  recommendations  to  the  overall 
Council. 

Place:  National  Institutes  of  Health, 
Building  31,  31  Center  Drive,  Bethesda,  MD 
20892. 

Open:  April  1,  2008,  8:30  a.m.  to  12  p.m. 

Agenda:  Continuation  of  CoC  discussions. 

Place:  National  Institutes  of  Health, 
Building  31,  31  Center  Drive,  Bethesda,  MD 
20892. 

Contact  Person:  Elizabeth  L.  Wilder,  PhD, 
Program  Director,  Division  of  Kidney, 
Urologic,  and  Hematologic  Diseases,  Two 
Democracy  Plaza,  MSC  5458,  6707 
Democracy  Boulevard,  Room  623,  Bethesda, 
MD  20892-5458,  (301)  594-1409, 
wilderb@extra.niddk.nih.gov. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
onto  the  NIH  campus.  All  visitor  vehicles, 
including  taxicabs,  hotel,  and  airport  shuttles 
will  be  inspected  before  being  allowed  on 
campus.  Visitors  will  be  asked  to  show  one 
form  of  identification  (for  example,  a 
government-issued  photo  ID,  driver’s  license, 
or  passport)  and  to  state  the  purpose  of  their 
visit. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14,  Intramural  Research 
Training  Award;  93.22,  Clinical  Research 
Loan  Repayment  Program  for  Individuals 
from  Disadvantaged  Backgrounds;  93.232, 
Loan  Repayment  Program  for  Research 
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Generally;  93.39,  Academic  Research 
Enhancement  Award;  93.936,  NIH  Acquired 
Immunodeficiency  Syndrome  Research  Loan 
Repayment  Program;  93.187,  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds,  National 
Institutes  of  Health,  HHS) 

Dated:  March  5,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  E 8— 4924  Filed  3-13-08;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date:  April  3-4,  2008. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Rockville  Hotel  &  Executive 
Meeting  Center,  1750  Rockville  Pike, 
Roosevelt  Conference  Room,  Rockville,  MD 
20852. 

Contact  Person:  Kenneth  E.  Santora,  PhD, 
Scientific  Review  Officer,  Scientific  Review 
Program,  NIH/NIAID/DHHS,  Room  3146, 
6700B  Rockledge  Drive,  MSC  7616,  Bethesda, 
MD  20892  301-451-2605.  ( ks216i@nih.gov ). 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  March  6,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  E 8— 4927  Filed  3-13-08;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Smooth  Muscle  in 
Diabetes  Program  Projects. 

Dated:  March  31,  2008. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Mariott  Suites,  6711 
Democracy  Blvd.,  Bethesda,  MD  20817. 

Contact  Person:  Carol  J.  Goter-Robinson, 
PhD,  Scientific  Review  Administrator, 
Review  Branch,  DEA,  NIDDK,  National 
Institutes  of  Health,  Room  748,  6707 
Democracy  Boulevard,  Bethesda,  MD  20892- 
545 (301) 594-7791. 
goterrobinsonc@extra.niddk.  nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Bariatric  Surgery 
Ancillary  Studies. 

Dates:  April  3,  2008. 

Time:  5  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Plaza,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892  (Telephone 
Conference  Call). 

Contact  Person:  Carol  J.  Goter-Robinson, 
PhD,  Scientific  Review  Administrator, 
Review  Branch,  DEA,  NIDDK,  National 
Institutes  of  Health,  Room  748,  6707 
Democracy  Boulevard,  Bethesda,  MD  20892- 
5452  (301)  594-7791. 
goterrobinsonc@extra.niddk.  nih  .gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847.  Diabetes, 

Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 


Dated:  March  6,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  E 8— 4930  Filed  3-13-08;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  P30  Resource  Core  Alcohol 
Research  Center  Review  (RFA-08-004). 

Date:  May  22,2008. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  5635 
Fishers  Lane,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Beata  Buzas,  PhD, 
Scientific  Review  Administrator,  National 
Institute  on  Alcohol  Abuse  and  Alcoholism, 
National  Institutes  of  Health,  5635  Fishers 
Lane,  Rm.  3041,  Rockville,  MD  20852  301- 
443-0800  ( bbuzas@mail.nih.gov ). 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  March  6,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy.. 

[FR  Doc.  E 8— 4931  Filed  3-13-08;  8:45  am) 

BILLING  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  Pathogenesis  of  Rett 
Syndrome. 

Date:  April  1,  2008. 

Time:  12  p.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6100 
Executive  Boulevard,  5B01,  Rockville,  MD 
20852.  (Telephone  Conference  Call) 

Contact  Person:  Norman  Chang,  PhD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review.  National  Institute  Of  Child 
Health  And  Human  Development,  NIH,  6100 
Executive  Blvd.,  Room  5B01,  Bethesda,  MD 
20892,  (301)  496-1485, 
changn@mail.nih  .gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated:  March  6,  2008. 

Jennifer  Spaeth, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  E8— 4934  Filed  3-13-08;  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

[Docket  No.  DHS-2008-0026] 

Science  and  Technology  Directorate; 
Submission  for  Review;  Information 
Collection  Request  for  the  DHS  S&T 
Bio-Knowledge  Center  Expert 
Database 

AGENCY:  Science  and  Technology 
Directorate,  DHS. 

ACTION:  60-day  Notice  and  request  for 
comment. 

SUMMARY:  The  Department  of  Homeland 
Security  (DHS)  invites  the  general 
public  to  comment  on  a  new  data 
collection  form  for  the  Bio-Knowledge 
Center  Expert  Database:  Subject  Matter 
Expert  (SME)  Registration  Form  (DHS 
Form  10043).  The  Bio-Knowledge 
Center  Database  will  collect  SME 
information  in  order  to  understand  who 
can  provide  scientific  expertise  for  peer 
review  of  scientific  programs,  and  who 
can  provide  expertise  in  the  event  of  a 
perceived  biothreat.  In  addition,  the 
directory  will  make  it  easier  to  identify 
scientific  specialty  areas  for  which  there 
is  a  shortage  of  SMEs  with  appropriate 
security  clearances.  SME  contact 
information,  scientific  expertise,  and 
level  of  education  will  be  collected 
electronically  through  a  web  portal 
currently  being  developed  by  DHS  S&T. 
The  SME  information  will  be  shared 
with  U.S.  Government  program 
managers  and  other  members  of  the 
biodefense  community  who  have  a 
legitimate  need  to  identify  biological 
SMEs.  Cleared  SMEs  are  necessary  to 
accomplish  scientific  reviews,  attend 
topical  meetings,  and  to  consult  in  the 
event  of  a  perceived  biothreat. 

This  notice  and  request  for  comments 
is  required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  Law  104-13,  44  U.S.C. 
chapter  35). 

DATES:  Comments  are  encouraged  and 
will  be  accepted  until  May  13,  2008. 
ADDRESSES:  You  may  submit  comments, 
identified  by  docket  number  [DHS- 
2008-0026],  by  one  of  the  following 
methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  E-mail:  ken.rogers@dhs.gov.  Include 
docket  number  [DHS-2008-0026]  in  the 
subject  line  of  the  message. 

•  Mail:  Science  and  Technology 
Directorate,  ATTN:  OCIO/Kenneth  D. 
Rogers,  245  Murray  Drive,  Bldg.  410, 
Washington,  DC  20528. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  D.  Rogers  (202)  254-6185  (this 
is  not  a  toll  free  number). 


SUPPLEMENTARY  INFORMATION:  The 

National  Counterproliferation  Center 
has  identified  the  need  for  a 
comprehensive  and  readily  available  list 
of  biological  agent  SMEs  that  includes 
security  clearance  status.  In  particular, 
there  is  ng  database  that  contains 
security  clearance  information, 
biological  domain  expertise,  and  contact 
information.  Therefore,  the  SME 
Directory  is  being  coordinated  at  the 
national  level  to  address  this  need.  If  a 
similar  database  is  identified  in  the 
future,  we  will  work  with  the  identified 
collection  agent  to  ensure  a  cooperative 
partnership  is  developed. 

The  SME  Directory  will  use  electronic 
(web-based)  technology  to  collect, 
maintain,  and  transmit  SME 
information.  The  SMEs  will  have  access 
to  their  own  data  and  will  be  able  to  edit  - 
and  update  the  information 
electronically. 

DHS  is  particularly  interested  in 
comments  that: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Suggest  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and 

(4)  Suggest  ways  to  minimize  the 
burden  of  the  data  collection  on  those 
who  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
New  information  collection. 

(2)  'Title  of  the  Form/Collection:  Bio- 
Knowledge  Center  Expert  Database. 

Agency  Form  Number,  if  any,  and  the 
applicable  component  of  the 
Department  of  Homeland  Security 
sponsoring  the  collection:  DHS  Form 
10043  (2/08),  DHS  Science  & 

Technology  Directorate. 

(3)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Individuals;  the  data  will  be  , 
gathered  from  individual  SMEs  and 
stored  in  a  central  database,  accessible 
through  a  Web-based  portal.  The  SME 
information  will  be  shared  with  U.S. 
Government  program  managers  and 
other  members  of  the  biodefense 
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community  who  have  a  legitimate  need 
to  identify  biological  SMEs. 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond: 

a.  Estimate  of  the  total  number  of 
respondents:  4000. 

b.  An  estimate  of  the  time  for  an 
average  respondent  to  respond:  .25 
burden  hours. 

Dated:  February  26,  2008. 

Kenneth  D.  Rogers, 

Chief  Information  Officer,  Science  and 
Technology  Directorate. 

[FR  Doc.  E 8— 5106  Filed  3-13-08;  8:45  am] 
BILLING  CODE  4410-10-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

[Docket  No.  DHS-2008-0028] 

Science  and  Technology  Directorate; 
Submission  for  Review;  Information 
Collection  Request  for  the  DHS  S&T 
Protected  Repository  for  the  Defense 
of  Infrastructure  Against  Cyber  Threats 
(PREDICT) 

AGENCY:  Science  and  Technology 
Directorate,  DHS. 

ACTION:  30-day  Notice  and  request  for 
comment. 

SUMMARY:  The  Department  of  Homeland 
Security  (DHS)  invites  the  general 
public  to  comment  on  new  data 
collection  forms  for  the  Protected 
Repository  for  the  Defense  of 
Infrastructure  Against  Cyber  Threats 
(PREDICT)  initiative.  The  PREDICT 
initiative  facilitates  the  accessibility  of 
computer  and  network  operational  data 
for  use  in  cyber  defense  research  and 
development  through  the  establishment 
of  distributed  repositories  of  security¬ 
relevant  network  operations  data,  and 
the  application  procedures,  protection 
policies,  and  review  processes  necessary 
to  make  this  data  available  to  the  cyber 
defense  research  community.  The  forms 
will  allow  the  PREDICT  initiative  to 
provide  a  central  repository,  accessible 
through  a  Web-based  portal 
[<SECAUTH>)  that  catalogs  current 
computer  network  operational  data, 
provide  secure  access  to  multiple 
sources  of  data  collected  as  a  result  of 
use  and  traffic  on  the  Internet,  and 
facilitate  data  flow  among  PREDICT 
participants  for  the  purpose  of 
developing  new  models,  technologies 
and  products  that  support  effective 
threat  assessment  and  increase  cyber 
security  capabilities.  The  Department  is 
committed  to  improving  its  PREDICT 
initiative  and  invites  interested  persons 


to  comment  on  the  following  forms  and 
instructions  (hereinafter  “Forms 
Package”)  for  the  PREDICT  initiative:  (1) 
Account  Request  Form  (DHS  Form 
10029);  (2)  Add  a  New  Dataset  Form 
(DHS  Form  10030);  (3)  Annotate  Dataset 
Form  (DHS  Form  10031);  (4)  Request  a 
Dataset  Form  (DHS  Form  10032);  (5) 
Update  Host  Data  Form  (DHS  Form 
10033);  (6)  Update  Provider  Data  Form 
(DHS  Form  10034);  (7)  Memorandum  of 
Agreement — PREDICT  (PCC) 
Coordinating  Center  and  Researcher/ 
User  (DHS  Form  10035);  (8) 
Memorandum  of  Agreement — PCC  and 
Data  Provider  (DP)(DHS  Form  10036); 

(9)  Memorandum  of  Agreement — PCC 
and  Data  Host  (DH)(DHS  Form  10037); 

(10)  Authorization  Letter  for  Data  Host 
(DHS  Form  10038);  (11)  Authorization 
Letter  for  Data  Provider  (DHS  Form 
10039);  (12)  Sponsorship  Letter  (DHS 
Form  10040);  (13)  Notice  of  Dataset 
Access/ Application  Expiration  (DHS 
Form  10041);  (14)  Certificate  of  Data 
Destruction  (DHS  Form  10042). 

This  notice  and  request  for  comments 
is  required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
chapter  35). 

DATES:  Comments  are  encouraged  and 
will  be  accepted  until  April  14,  2008. 
ADDRESSES:  You  may  submit  comments, 
identified  by  docket  number  (DHS- 
2008-0028],  by  one  of  the  following 
methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  E-mail:  ken.rogers@dhs.gov.  Include 
docket  number  [DHS-2008-0028]  in  the 
subject  line  of  the  message. 

•  Mail:  Science  and  Technology 
Directorate,  ATTN:  OCIO/Kenneth  D. 
Rogers,  245  Murray  Drive,  Bldg  410, 
Washington,  DC  20528. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  D.  Rogers  (202)  254-6185  (this 
is  not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION:  This 
request  for  comment  was  previously  ' 
published  in  the  Federal  Register  on 
December  28,  2007,  for  a  60-day  public 
comment  period  ending  February  26, 
2008.  No  comments  were  received  by 
DHS  during  the  60-day  comment  period. 
The  purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comments. 

The  content  of  PREDICT  is 
proprietary  datasets  that  will  be  used  by 
the  Research  community  in  its  efforts  to 
build  products  and  technologies  that 
will  better  protect  America’s  computing 
infrastructure. 

Using  a  secure  Web  portal,  accessible 
through  https://www.predict.org/,  the 
PREDICT  Coordinating  Center  manages 
a  centralized  repository  that  identifies 


the  datasets  and  their  sources  and 
location,  and  acts  as  gatekeeper  for 
access  and  release  of  the  data.  All  data 
input  to  the  system  is  either  keyed  in  by 
users  (Data  Providers)  or  migrated  (via 
upload  of  XML  files). 

DHS  is  particularly  interested  in 
comments  that: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Suggest  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and 

(4)  Suggest  ways  to  minimize  the 
burden  of  the  data  collection  on  those 
who  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 

Overview  of  this  Information 
Collection: 

(1)  Type  of  Information  Collection: 
New  information  collection. 

(2)  Title  of  the  Form /Collection:  DHS 
S&T  PREDICT  Initiative  Agency  Form 
Number,  if  any,  and  the  applicable 
component  of  the  Department  of 
Homeland  Security  sponsoring  the 
collection:  DHS  S&T  Protected 
Repository  for  the  Defense  of 
Infrastructure  Against  Cyber  Threats 
(PREDICT)  (1)  Account  Request  Form 
(DHS  Form  10029);  (2)  Add  a  New 
Dataset  Form  (DHS  Form  10030);  (3) 
Annotate  Dataset  Form  (DHS  Form 
10031);  (4)  Request  a  Dataset  Form  (DHS 
Form  10032);  (5)  Update  Host  Data  Form 
(DHS  Form  10033);  (6)  Update  Provider 
Data  Form  (DHS  Form  10034);  (7) 
Memorandum  of  Agreement — PREDICT 
(PCC)  Coordinating  Center  and 
Researcher/User  (DHS  Form  10035);  (8) 
Memorandum  of  Agreement — PCC  and 
Data  Provider  (DP)(DHS  Form  10036); 

(9)  Memorandum  of  Agreement — PCC 
and  Data  Host  (DH)(DHS  Form  10037); 

(10)  Authorization  Letter  for  Data  Host 
(DHS  Form  10038);  (11)  Authorization 
Letter  for  Data  Provider  (DHS  Form 
10039);  (12)  Sponsorship  Letter  (DHS 
Form  10040);  (13)  Notice  of  Dataset 
Access/ Application  Expiration  (DHS 
Form  10041);  (14)  Certificate  of  Data 
Destruction  (DHS  Form  10042). 

(3)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Individuals  or  households. 
Business  or  other  for-profit,  Not-for- 
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profit  institutions.  Federal  government, 
and  State,  local,  or  tribal  government; 
the  data  gathered  will  allow  the 
PREDICT  initiative  to  provide  a  central 
repository,  accessible  through  a  Web- 
based  portal  ( https://www.predict.org/) 
that  catalogs  current  computer  network 
operational  data,  provide  secure  access 
to  multiple  sources  of  data  collected  as 
a  result  of  use  and  traffic  on  the 
Internet,  and  facilitate  data  flow  among 
PREDICT  participants  for  the  purpose  of 
developing  new  models,  technologies 
and  products  that  support  effective 
threat  assessment  and  increase  cyber 
security  capabilities. 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond: 

a.  Estimate  of  the  total  number  of 
respondents:  275 

b.  An  estimate  of  the  time  for  an 
average  respondent  to  respond:  .54 
burden  hours. 

Date:  February  26,  2008. 

Kenneth  D.  Rogers, 

Chief  Information  Officer,  Science  and 
Technology  Directorate. 

[FR  Doc.  E8-5107  Filed  3-13-08;  8:45  am] 
BILLING  CODE  4410-10-P 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5194-N-08] 

Notice  of  Proposed  Information 
Collection:  Comment  Request  Public 
Housing  Inventory  Removal 
Application 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  Proposed  Information 
Collection. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  May  13, 
2008. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name/or  OMB  Control 
number  and  should  be  sent  to:  Lillian  L. 
Deitzer,  Departmental  Reports 
Management  Officer,  ODAM, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 


Room  4178,  Washington,  DC  20410- 
5000;  telephone  202.402.8048,  (this  is 
not  a  toll-free  number)  or  e-mail  Ms. 
Deitzer  at:  Lillian.I.Deitzer@hud.gov  for 
a  copy  of  the  proposed  forms,  or  other 
available  information. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Schulhof,  Office  of  Policy, 
Programs  and  Legislative  Initiatives, 
PIH,  Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 

Room  4116,  Washington,  DC  20410; 
telephone  202-708-0713,  (this  is  not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended).  This  Notice  is 
soliciting  comments  from  members  of 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  to:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology; 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Public  Housing 
Inventory  Removal  Application. 

OMB  Control  Number:  2577-0075. 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
collection  of  information  is  a  revision  to 
the  information  collection  under 
Paperwork  Reduction  Act  Submission 
(PRA)  2577-0075  under  ICR  Reference 
Number  200707-2577-004  that  was 
approved  by  OMB  on  October  23,  2007. 
This  revision  to  the  information 
collection  makes  certain  changes  to  the 
approved  information  collection  in 
order  to  make  it  consistent  with  HUD’s 
recently  issued  guidance  on  eminent 
domain  and  to  correct  certain 
typographical  and  other  errors  in  that 
approved  collection. 

Agency  form  number,  if  applicable: 
HUD-52860,  HUD-52860-A,  HUD- 
52860— B,  HUD-52860-C,  HUD-52860- 
D,  HUD— 52860— E,  HUD-52860-F. 

Members  of  affected  public:  Public 
housing  agencies. 


Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents:  The  estimated  number  of 
respondents  is  851  PHAs  that  submit  an 
inventory  removal  application.  The  total 
reporting  burden  is  5,175  hours. 

Status  of  the  proposed  information 
collection:  Revision  to  currently 
approved  collection. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  March  6,  2008. 

Bessy  Kong, 

Deputy  Assistant  Secretary  for  Policy, 
Programs,  and  Legislative  Initiatives. 

[FR  Doc.  E8-5104  Filed  3-13-08;  8:45  am) 

BILLING  CODE  4210-67-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AA-6693— E,  AA-6693-G,  AA-6693-H;  AK- 
964-1 41 0-KC-P] 

Alaska  Native  Claims  Selection 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Decision  Approving 
Lands  for  Conveyance. 

SUMMARY:  As  required  by  43  CFR 
2650.7(d),  notice  is  hereby  given  that  an 
appealable  decision  approving  lands  for 
conveyance  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  will  be 
issued  to  Alaska  Peninsula  Corporation, 
Successor-in-interest  to  Meshik 
Incorporated.  The  lands  are  in  the 
vicinity  of  Port  Heiden,  Alaska,  and  are 
located  in: 

Lot  4,  U.S.  Survey  No.  9398,  Alaska 
Containing  1.71  acres. 

Seward  Meridian,  Alaska 
T.  38  S.,  R.  58  W., 

Secs.  4  and  5; 

Secs.  7,  8,  and  9. 

Containing  approximately  3,163  acres. 

T.  37  S.,  R.  59  W., 

Secs.  1,  2,  and  3; 

Secs.  11,  12,  and  13. 

Containing  approximately  3,874  acres. 
Aggregating  approximately  7,037  acres. 
Total  aggregate  is  approximately  7,039 
acres. 

The  subsurface  estate  in  these  lands  will  be 
conveyed  to  Bristol  Bay  Native  Corporation 
when  the  surface  estate  is  conveyed  to  Alaska 
Peninsula  Corporation,  Successor-in-interest 
to  Meshik  Incorporated.  Notice  of  the 
decision  will  also  be  published  four  times  in 
the  Bristol  Bay  Times. 

DATES:  The  time  limits  for  filing  an 
appeal  are: 

1.  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 


Federal  Register/ Vol.  73,  No.  51 /Friday,  March  14,  2008 /Notices 


13917 


the  decision  shall  have  until  April  14, 
2008  to  file  an  appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  Part  4,  Subpart  E,  shall  be  deemed 
to  have  waived  their  rights. 

ADDRESSES:  A  copy  of  the  decision  may 
be  obtained  from:  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
West  Seventh  Avenue,  #13,  Anchorage, 
Alaska  99513-7504. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Bureau  of  Land  Management  by  phone 
at  907-271-5960,  or  by  e-mail  at: 
ak.  blm .  con  veyan  ce@ak.  blm  .gov.  Persons 
who  use  a  telecommunication  device 
(TTD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8330,  24  hours  a  day,  seven  days  a 
week,  to  contact  the  Bureau  of  Land 
Management. 

Michael  Bilancione, 

Land  Transfer  Resolution  Specialist,  Land 
Transfer  Adjudication  I. 

[FR  Doc.  E 8— 5138  Filed  3-13-08;  8:45  am] 

BILLING  CODE  4310-$$-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[F-14934-B;  F-14934-C;  F-14934-D;  AK- 
965-1 41 0-HY-P] 

Alaska  Native  Claims  Selection 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Decision  Approving 
Lands  for  Conveyance. 

SUMMARY:  As  required  by  43  CFR 
2650.7(d),  notice  is  hereby  given  that  an 
appealable  decision  approving  lands  for 
conveyance  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  will  be 
issued  to  Shishmaref  Native 
Corporation.  The  lands  are  in  the 
vicinity  of  Shishmaref,  Alaska,  and  are 
located  in: 

Kateel  River  Meridian,  Alaska 

T.9N..R.  33  W„ 

Sec.  2. 

Containing  640.00  acres. 

T.  10N..R.  33  W., 

Secs.  6  and  7; 

Secs.  9  and  10; 

Secs.  15  and  16; 

Secs.  22,  27,  and  35. 

.  Containing  4,355.06  acres. 

T.  11  N.,R.  33  W„ 

Sec.  26. 

Containing  614.40  acres. 

T.  10N..R.  34  W„ 


Secs.  1  and  14. 

Containing  2.07  acre's. 

T.8N..R.  35  W„ 

Secs.  19,  20,  22,  and  23; 

Secs.  26,  27,  29,  and  30; 

Secs.  31,  32,  34,  and  35. 

Containing  7,329.36  acres. 

T.  8  N.,  R.  36  W„ 

Secs.  4  and  5; 

Secs.  24,  25,  and  26; 

Secs.  35  and  36. 

Containing  4,373.60  acres. 

T.9N..R.  36  W., 

Sec.  23. 

Containing  6.18  acres. 

Aggregating  17.320.67  acres. 

The  subsurface  estate  in  these  lands  will  be 
conveyed  to  Bering  Straits  Native 
Corporation  when  the  surface  estate  is 
conveyed  to  Shishmaref  Native  Corporation. 
Notice  of  the  decision  will  also  be  published 
four  times  in  the  Nome  Nugget. 

DATES:  The  time  limits  for  filing  an 
appeal  are: 

1.  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision  shall  have  until  April  14, 
2008  to  file  an  appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  Part  4,  Subpart  E,  shall  be  deemed 
to  have  waived  their  rights. 

ADDRESSES:  A  copy  of  the  decision  may 
be  obtained  from:  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
West  Seventh  Avenue,  #13,  Anchorage, 
Alaska  99513-7504. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Bureau  of  Land  Management  by  phone 
at  907-271-5960,  or  by  e-mail  at 
ak. blm.conveyance@ak.blm  gov.  Persons 
who  use  a  telecommunication  device 
(TTD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8330,  24  hours  a  day,  seven  days  a 
week,  to  contact  the  Bureau  of  Land 
Management. 

Eileen  Ford, 

Land  Transfer  Resolution  Specialist,  Land 
Transfer  Adjudication  II. 

[FR  Doc.  E 8-5139  Filed  3-13-08;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[F-14829-A,  F-1 4829-C,  AK-964-1 41 0-KC- 
P] 

Alaska  Native  Claims  Selection 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice  of  Decision  Approving 
Lands  for  Conveyance. 


SUMMARY:  As  required  by  43  CFR 
2650.7(d),  notice  is  hereby  given  that  an 
appealable  decision  approving  lands  for 
conveyance  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  will  be 
issued  to  Nunamiut  Corporation,  Inc.  for 
the  Native  village  of  Anaktuvuk  Pass. 
The  lands  are  in  the  vicinity  of 
Anaktuvuk  Pass,  Alaska,  and  are  located 
in: 

Umiat  Meridian,  Alaska 
T.  16  S.,  R.  1  W., 

Secs.  3,4,5  and  6. 

Containing  approximately  2,547  acres. 

T.  16  S.,  R.  2  E., 

Secs.  4  and  5. 

Containing  approximately  720  acres. 
Aggregating  approximately  3,267  acres. 

The  subsurface  estate  in  these  lands 
will  be  conveyed  to  Arctic  Slope 
Regional  Corporation  when  the  surface 
estate  is  conveyed  to  Nunamiut 
Corporation,  Inc.  Notice  of  the  decision 
will  also  be  published  four  times  in  the 
Fairbanks  Daily  News-Miner. 

DATES:  The  time  limits  for  filing  an 
appeal  are: 

1.  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision  shall  have  until  April  14, 
2008  to  file  an  appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  Part  4,  Subpart  E,  shall  be  deemed 
to  have  waived  their  rights. 

ADDRESSES:  A  copy  of  the  decision  may 
be  obtained  from:  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
West  Seventh  Avenue,  #13,  Anchorage, 
Alaska  99513-7504. 

FOR  FURTHER  INFORMATION,  CONTACT:  The 

Bureau  of  Land  Management  by  phone 
at  907-271-5960,  or  by  e-mail  at 
ak.blm.conveyance@ak.blm.gov.  Persons 
who  use  a  telecommunication  device 
(TTD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8330,  24  hours  a  day,  seven  days  a 
week,  to  contact  the  Bureau  of  Land 
Management. 

Hillary  Woods, 

Land  Law  Examiner,  Land  Transfer 
Adjudication  I. 

[FR  Doc.  E8-5140  Filed  3-13-08;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[CA-670-07-1 61 0-DQ] 

Notice  of  Availability  of  U.S.  Gypsum 
Company  Expansion/Modernization 
Project  Final  Environmental  Impact 
Report/Environmental  Impact 
Statement,  California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA,  42  U.S.C.  4321  et  seq.)  and 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA,  43 
U.S.C.  1701  et  seq.),  the  Bureau  of  Land 
Management  (BLM)  and  Imperial 
County  have  prepared  a  joint  Final 
Environmental  Impact  Report  (EIR)/ 
Environmental  Impact  Statement  (EIS) 
for  the  U.S.  Gypsum  Company 
Expansion/Modernization  Project  in 
Imperial  County,  California. 

DATES:  The  Draft  EIR/EIS  was  released 
for  a  90-day  comment  period  on  April 
26,  2006.  Comments  received  during 
that  time  were  incorporated  into  this 
Final  EIR/EIS.  No  decision  will  be  made 
on  BLM  portions  of  this  project  for  at 
least  30  days  following  the  publication 
of  this  notice. 

ADDRESSES:  A  copy  of  the  Final  EIR/EIS 
has  been  sent  to  affected  Federal,  State 
and  local  government  agencies  and 
interested  parties.  The  document  will  be 
available  electronically  at  http:// 
www.ca.blm.gov/elcentro.  Copies  of  the 
Final  EIR/EIS  will  be  available  at  the 
following  locations: 

•  Bureau  of  Land  Management, 
California  State  Office*,  2800  Cottage 
Way,  Sacramento,  CA  95825. 

•  Bureau  of  Land  Management,  El 
Centro  Field  Office,  1661  S.  4th  Street, 

El  Centro,  CA  92243. 

FOR  FURTHER  INFORMATION  CONTACT:  Erin 
Dreyfuss,  Environmental  Protection 
Specialist,  at  (760)  337—4400,  Bureau  of 
Land  Management,  1661  S.  4th  Street,  El 
Centro,  CA  92243. 

SUPPLEMENTARY  INFORMATION:  Imperial 
County,  the  lead  State  agency  under  the 
California  Environmental  Quality  Act 
(CEQA)  and  BLM,  the  lead  Federal 
agency  under  the  NEPA,  jointly 
published  the  Final  EIR/EIS. 

The  U.S.  Gypsum  facilities  consist  of 
the  Plaster  City  plant,  which  produces 
wallboard  and  related  gypsum  products, 
located  18  miles  west  of  El  Centro;  an 
eight  mile  water  supply  line  extending 
from  a  well  field  near  the  community  of 
Ocotillo;  and  the  Plaster  City  quarry, 


located  about  26  miles  north  of  the 
Plaster  City  plant.  The  project  entails 
expanded  and  upgraded  facilities  at  the 
plant  to  increase  wallboard  production 
capacity  with  related  increases  in  water 
supply.  BLM’s  involvement  consists  of 
responding  to  an  application  for  a  right- 
of-way  grant  for  replacement  of  the 
existing  water  supply  line. 

Dated:  January  7,  2008. 

Thomas  Pogacnik, 

Assistant  Deputy  State  Director  for  Natural 
Resources. 

[FR  Doc.  E8-5035  Filed  3-13-08;  8:45  am) 

BILLING  CODE  4310-40-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-637] 

In  the  Matter  of  Certain  Hair  Irons  and 
Packaging  Thereof;  Notice  of 
Investigation 

/ 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
February  12,  2008,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Farouk 
Systems,  Inc.  of  Houston,  Texas.  An 
amended  complaint  was  filed  on  March 
4,  2008.  The  complaint,  as  amended, 
alleges  violations  of  section  337  based 
upon  the  importation  into  the  United 
States,  the  sale  for  importation,  and  the 
sale  within  the  United  States  after 
importation  of  certain  hair  irons  and 
packaging  thereof  that  infringe  U.S. 
Trademark  Registration  No.  2,660,257. 
The  complaint  further  alleges  that  an 
industry  in  the  United  States  exists  as 
required  by  subsection  (a)(2)  of  section 
337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  the  investigation,  issue  an 
exclusion  order  and  cease  and  desist 
orders. 

ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  Room 
112,  Washington,  DC  20436,  telephone 
202-205-2000.  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission’s  TDD 
terminal  on  202-205-1810.  Persons 


with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  at  http:// 
www.usitc.gov.  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission’s  electronic  docket  (EDIS) 
at  http://edis.usitc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  M.  Goalwin,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  (202) 
205-2574. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.10  of  the  Commission’s  Rules 
of  Practice  and  Procedure,  19  CFR  210.10 
(2007). 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
March  7,  2008,  ordered  that — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(C)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  hair  irons  and 
packaging  thereof  that  infringe  U.S. 
Trademark  Registration  No.  2,660,257, 
and  whether  an  industry  in  the  United 
States  exists  as  required  by  subsection 
(a)(2)  of  section  337; 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — 

Farouk  Systems,  Inc.,  250  Pennbright, 
Suite  150,  Houston,  Texas  77090. 

(b)  The  respondents  are  the  following 
entities  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 

CHI  Systems  Singapore  Pte.  Ltd.,  26 

Jalan  Raya,  Singapore  368574. 

Princess  Silk,  LLC,  22600  Lambert 
Street,  Suite  1401-G,  Lake  Forest, 
California  92630. 

Kamashi  International,  Rm  801,  8/F,  Fai 
Man  Bldg.,  9-13  Li  Yuen  St.  (West),' 
Central,  Western,  Hong  Kong  852. 
Mount  Rise  Ltd.  ,  No.  1,  Baidi  Industrial 
Zone,  Zhangmutou  Town,  Dongguan, 
Guangdong  Province,  China  523618. 
Dongguan  Fumeikang  Electrical, 
Technology  Co.,  Ltd.,  Building  No.  17, 
Yinhu  Industrial  Area,  Xiegang  Town, 
Dongguan,  Guangdong  Province, 
China  523598. 
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(c)  The  Commission  investigative 
attorney,  party  to  this  investigation,  is 
Anne  M.  Goalwin,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Room  401Q,  Washington,  DC  20436; 
and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Carl  C.  Charneski  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission’s  Rules  of  Practice  and 
Procedure,  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a),  such 
responses  will  be  considered  by  the 
Commission  if  received  not  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  the 
notice  of  investigation.  Extensions  of 
time  for  submitting  responses  to  the 
complaint  and  the  notice  of 
investigation  will  not  be  granted  unless 
good  cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  an  initial  determination 
and  a  final  determination  containing 
such  findings,  and  may  result  in  the 
issuance  of  an  exclusion  order  or  cease 
and  desist  orders  or  both  directed 
against  the  respondent. 

Issued:  March  10,  2008. 

By  order  of  the  Commission. 

Marilyn  R.  Abbott, 

Secretary  to  the  Commission. 

[FR  Doc.  E 8— 5070  Filed  3-13-08;  8:45  am] 
BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-638] 

In  the  Matter  of  Certain  Intermediate 
Bulk  Containers;  Notice  of 
Investigation 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 


February  13,  2008,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Schutz 
Container  Systems,  Inc.  of  North 
Branch,  New  Jersey  and  Protechna,  S.A. 
of  Fribourg,  Switzerland.  A  supplement 
was  filed  on  March  4,  2008.  The 
complaint  alleges  violations  of  section 
337  based  upon  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  intermediate 
bulk  containers  that  infringe  certain 
claims  of  U.S.  Patent  Nos.  4,909,387, 
5,253,777  and  5,673,630.  The  complaint 
further  alleges  that  an  industry  in  the 
United  States  exists  as  required  by 
subsection  (a)(2)  of  section  337. 

The  complainants  request  that  the 
Commission  institute  an  investigation 
and,  after  the  investigation,  issue  a 
permanent  exclusion  order  and  cease 
and  desist  orders. 

ADDRESSES:  The  complaint,  as 
supplemented,  except  for  any 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  Room 
112,  Washington,  DC  20436,  telephone 
202-205-2000.  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission’s  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  at  http:// 
www.usitc.gov.  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission’s  electronic  docket  (EDIS) 
at  http://edis.usitc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  T. 
Spence  Chubb,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  (202) 
205-2575. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.10  of  the  Commission’s  Rules 
of  Practice  and  Procedure,  19  CFR  210.10 
(2007). 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
March  7,  2008,  ordered  that — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 


section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  intermediate  bulk 
containers  that  infringe  one  or  more  of 
claims  1,  13.  14,  16,  17,  and  31  of  U.S. 
Patent  No.  4,909,387;  claims  1,  6,  12, 
and  15  of  U.S.  Patent  No.  5,253,777;  or 
claim  1  of  U.S.  Patent  No.  5,673,630, 
and  whether  an  industry  in  the  United 
States  exists  as  required  by  subsection 

(a)(2)  of  section  337; 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainants  are — 

Schutz  Container  Systems  Inc.,  200 

Aspen  Hill  Road,  North  Branch,  New 

Jersey  08876-5950. 

Protechna.  S.A.,  14.  Avenue  de  la  Gare, 

1700  Fribourg  FR,  Switzerland. 

(b)  The  respondents  are  the  following 
entities  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Shanghai  Kingtainer  Packaging 

Container,  Co.,  Ltd.,  5265  Hutai  Road, 

Shanghai,  China,  201907. 

Novus  International,  Inc.,  530  Maryville 

Centre  Drive,  St.  Louis,  Missouri 

63141. 

(c)  The  Commission  investigative 
attorney,  party  to  this  investigation,  is 
T.  Spence  Chubb,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Room  401Q,  Washington,  DC  20436; 
and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Charles  E.  Bullock  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission’s  Rules  of  Practice  and 
Procedure,  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a),  such 
responses  will  be  considered  by  the 
Commission  if  received  not  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  the 
notice  of  investigation.  Extensions  of 
time  for  submitting  responses  to  the 
complaint  and  the  notice  of 
investigation  will  not  be  granted  unless 
good  cause  therefor  is  shown. 

Failure  of  the  respondent  to  file  a 
timely  response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
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Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  an  initial  determination 
and  a  final  determination  containing 
such  findings,  and  may  result  in  the 
issuance  of  an  exclusion  order  or  cease 
and  desist  orders  or  both  directed 
against  the  respondent. 

Issued:  March  10,  2008. 

By  order  of  the  Commission. 

Marilyn  R.  Abbott, 

Secretary r  to  the  Commission. 

[FR  Doc.  E8-5067  Filed  3-13-08;  8:45  am] 
BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  Chile  FTA-103-019] 

Probable  Economic  Effect  of  Certain 
Modifications  to  the  United  States- 
Chile  Free  Trade  Agreement  Rules  of 
Origin 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
request  for  written  submissions. 

SUMMARY:  Following  receipt  of  a  request 
on  February  11,  2008,  from  the  United 
States  Trade  Representative  (USTR) 
under  authority  delegated  by  the 
President  and  pursuant  to  section  103  of 
the  United  States-Chile  Free  Trade 
Agreement  Implementation  Act  (19 
U.S.C.  3805  note),  the  Commission 
instituted  investigation  No.  Chile  FTA- 
103-019,  Probable  Economic  Effect  of 
Certain  Modifications  to  the  United 
States-Chile  Free  Trade  Agreement 
Rules  of  Origin. 

DATES:  February'  11,  2008:  Date  of 
receipt  of  request  from  the  USTR.  March 
6,  2008:  Date  of  institution  of 
investigation.  May  1,  2008:  Deadline  for 
written  statements.  October  31,  2008: 
Transmittal  of  report  to  the  USTR. 
ADDRESSES:  All  Commission  offices, 
including  the  Commission’s  hearing 
rooms,  are  located  in  the  United  States 
International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC.  All  written  submissions,  statements, 
and  briefs,  should  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436. 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  may  be  obtained  from 
Joanna  Bonarriva,  Office  of  Industries 
(202-205-3312, 

joanna.bonarriva@usitc.gov)  or  Linda 
White,  Office  of  Industries  (202-205- 
3427,  linda.white@usitc.gov)  for 
information  specific  to  this 


investigation;  for  information  on  the 
legal  aspects,  contact  William  Gearhart 
of  the  Commission’s  Office  of  the 
General  Counsel  (202-205-3091  or 
william.gearhart@usitc.gov).  The  media 
should  contact  Margaret  O’Laughlin, 
Office  of  External  Relations  (202-205- 
1819  or  margaret.olaughlin@usitc.gov). 
Hearing  impaired  individuals  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the  TDD 
terminal  on  (202-205-1810).  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
internet  server  ( http://www.usitc.gov ). 
The  public  record  for  this  investigation 
may  be  viewed  on  the  Commission’s 
electronic  docket  (EDIS-ONLINE)  at 
http:// www. usitc.gov/secretary/ 
edis.htm.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
SUPPLEMENTARY  INFORMATION:  According 
to  the  USTR’s  letter,  U.S.  negotiators 
have  recently  reached  agreement  in 
principle  with  representatives  of  the 
government  of  Chile  on  the  proposed 
modifications  to  Annex  4.1  of  the 
United  States-Chile  Free  Trade 
Agreement  (U.S. -Chile  FTA)  contained 
in  the  document  attached  to  the  letter. 
Chapter  4  and  Annex  4.1  of  the  U.S.- 
Chile  FTA  set  out  the  rules  of  origin  for 
applying  the  tariff  provisions  of  the  FTA 
to  trade  in  goods.  Section  202(o)  of  the 
United  States-Chile  Free  Trade 
Agreement  Implementation  Act  (the 
Act)  authorizes  the  President,  subject  to 
the  consultation  and  layover 
requirements  of  section  103  of  the  Act, 
to  proclaim  such  modifications  to  the 
rules  as  may  from  time  to  time  be  agreed 
to  by  both  countries.  One  of  the 
requirements  set  out  in  section  103  of 
the  Act  is  that  the  President  obtain 
advice  from  the  United  States 
International  Trade  Commission. 

The  USTR  has  requested  that  the 
Commission  provide  advice  on  the 
probable  economic  effect  of  the 
proposed  modifications  on  U.S.  trade 
under  the  U.S. -Chile  FTA  and  on 
domestic  industries.  A  complete  list  of 
the  products  and  the  proposed 
modifications  is  available  from  the 
Office  of  the  Secretary  to  the 
Commission  or  by  accessing  the 
electronic  version  of  this  notice  at  the 
Commission’s  Internet  site  (http:// 
wu'w.usitc.gov).  The  current  U.S.  rules 
of  origin  can  be  found  in  General  Note 
26  of  the  2008  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
“General  Notes”  link  at  http:// 
hotdocs.usitc.gov/ 
tariff jchaptersjcurrent/toc.html).  As 


requested,  the  Commission  will  forward 
its  advice  to  the  USTR  by  October  31, 
2008,  and  will  issue  a  public  version  of 
its  report  (with  any  confidential 
business  information  deleted)  as  soon  as 
possible  thereafter. 

Written  Submissions:  In  lieu  of  a 
public  hearing,  interested  parties  are 
invited  to  submit  written  statements 
concerning  the  matters  to  be  addressed 
by  the  Commission  in  this  investigation. 
Submissions  should  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  To  be  assured  of 
consideration  by  the  Commission, 
written  statements  should  be  submitted 
to  the  Commission  at  the  earliest 
practical  date  and  should  be  received  no 
later  than  the  close  of  business  on  May 
1,  2008.  All  written  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (19  CFR  201.8). 
Section  201.8  of  the  rules  requires  that 
a  signed  original  (or  copy  designated  as 
an  original)  and  fourteen  (14)  copies  of 
each  document  be  filed.  In  the  event 
that  confidential  treatment  of  the 
document  is  requested,  at  least  four  (4) 
additional  copies  must  be  filed,  from 
which  the  confidential  business 
information  must  be  deleted  (see  the 
following  paragraph  for  further 
information  regarding  confidential 
business  information).  The 
Commission’s  rules  authorize  filing 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means  only  to  the 
extent  permitted  tiy  section  201.8  of  the 
rules  (see  Handbook  for  Electronic 
Filing  Procedures,  http://www.usitc.gov/ 
secretary/ fed_reg_notices/rules/ 
documents/ 

h  andbook_on_electronic_filing.pd f) . 
Persons  with  questions  regarding 
electronic  filing  should  contact  the 
Secretary  (202-205-2000  or 
edis@usitc.gov). 

Any  submissions  that  contain 
confidential  business  information  must 
also  conform  with  the  requirements  of 
section  201.6  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (19  CFR 
201.6).  Section  201.6  of  the  rules 
requires  that  the  cover  of  the  document 
and  the  individual  pages  be  clearly 
marked  as  to  whether  they  are  the 
“confidential”  or  “nonconfidential” 
version,  and  that  the  confidential 
business  information  be  clearly 
identified  by  means  of  brackets.  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  in  the  Office  of  the 
Secretary  to  the  Commission  for 
inspection  by  interested  parties. 

The  Commission  may  include  some  or 
all  of  the  confidential  business 


Federal  Register/ Vol.  73,  No.  51  /Friday,  March  14,  2008 /Notices 


13921 


information  submitted  in  the  course  of 
this  investigation  in  the  report  it  sends 
to  the  USTR  and  the  President. 

However,  the  Commission  will  not 
publish  such  confidential  business 
information  in  the  public  version  of  its 
report  in  a  manner  that  would  reveal  the 
operations  of  the  firm  supplying  the 
information. 

Issued:  March  10,  2008. 

By  order  of  the  Commission. 

Marilyn  R.  Abbott, 

Secretary  to  the  Commission. 

[FR  Doc.  Eft— 5072  Filed  3-13-08;  8:45  ami 
BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Oil  Pollution  Act 

Notice  is  hereby  given  that  on  March 
7,  2008,  a  proposed  Consent  Decree  in 
United  States  et  al.  v.  Kure  Shipping 
S.A.,  et  al..  Civil  Action  No.  C-08-1328 
JL,  was  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  California. 

The  Consent  Decree  settles  claims  for 
natural  resource  damages  under  the  Oil 
Pollution  Act,  33  U.S.C.  2701  et  seq., 
and  certain  state  law  claims  that  arose 
in  connection  with  a  1997  spill  of  fuel 
oil  from  the  M/V  Kure  in  the  vicinity  of 
Humboldt  Bay,  near  Eureka,  California. 
Under  the  Consent  Decree  the 
defendants  will:  (1)  Pay  $2,462,067 
jointly  to  the  state  and  federal  natural 
resource  trustees  for  natural  resource 
damages;  (2)  pay  $1,093,092  to  cover 
assessment  and  response  costs  incurred 
by  the  U.S.  Department  of  the  Interior 
and  the  California  Department  of  Fish 
and  Game;  (3)  pay  $100,000  to  resolve 
certain  state  law  claims;  and  (4) 
purchase  a  conservation  easement  to 
protect  approximately  300  acres  of 
redwood  forest  in  perpetuity  as  habitat 
for  the  marbled  murrelet. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  and  either  e-mailed  to 
pubcomment-ees.enrd@usdoj.gov  or 
mailed  to  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  et  al.  v.  Kure  Shipping  S.A.,  et  al., 
D.J.  Ref.  90-5-1-1-4529. 

During  the  public  comment  period, 
the  proposed  Consent  Decree  may  also 
be  examined  on  the  following 
Department  of  Justice  Web  site:  http:// 


www. usdoj.gov/enrd/ 
Consent_Decrees.html.  A  copy  of  the 
Consent  Decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library, 
P.O.  Box  7611,  U.S.  Department  of 
Justice,  Washington,  DC  20044-7611  or 
by  faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  ( tonia.fleetwood@usdoj.gov ), 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy  from  the  Consent 
Decree  Library,  please  enclose  a  check 
in  the  amount  of  $19.75  (25  cents  per 
page  reproduction  cost)  payable  to  the 
U.S.  Treasury. 

Henry  S.  Friedman, 

Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  E 8— 5095  Filed  3-13-08;  8:45  am] 

BILLING  CODE  4410-15-P 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms, 
and  Explosives 

[OMB  Number  1140-0058] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  30-Day  Notice  of  Information 
Collection  Under  Review:  Investigator 
Integrity  Questionnaire. 

The  Department  of  Justice  (DOJ), 
Bureau  of  Alcohol,  Tobacco,  Firearms, 
and  Explosives  (ATF)  will  be  submitting 
the  following  information  collection 
request  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register 
Volume  73,  Number  6,  page  1646—1647 
on  January  9,  2008,  allowing  for  a  60 
day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  April  14,  2008.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-5806. 


Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

— Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

— Evaluate  the  accuracy  of  the  agencies 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
— Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Investigator  Integrity  Questionnaire. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  ATF  F  8620.7. 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  Other:  None.  Abstract:  ATF 
utilizes  the  services  of  contract 
investigators  to  conduct  security/ 
suitability  investigations  on  prospective 
or  current  employees,  as  well  as  those 
contractors  and  consultants  doing 
business  with  ATF.  Persons  interviewed 
by  contract  investigators  will  be 
randomly  selected  to  voluntarily 
complete  a  questionnaire  regarding  the 
investigator’s  degree  of  professionalism. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  will  be  an  estimated 
2,500  respondents,  who  will  complete 
the  form  within  approximately  5 
minutes. 

(6)  An  estimate  of  the  total  burden  (in 
hours)  associated  with  the  collection: 
There  are  an  estimated  250  total  burden 
hours  associated  with  this  collection. 
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If  additional  information  is  required 
contact:  Lynn  Bryant,  Department 
Clearance  Officer,  United  States 
Department  of  Justice,  Policy  and 
Planning  Staff,  Justice  Management 
Division,  Suite  1600,  Patrick  Henry 
Building,  601  D  Street,  NW., 

Washington,  DC  20530. 

Dated:  March  11,  2008. 

Lynn  Bryant, 

Department  Clearance  Officer,  PRA.  United 
States  Department  of  Justice. 

[FR  Doc.  E 8— 5204  Filed  3-13-08;  8:45  am] 

BILLING  CODE  4410-FY-P 

FOREIGN  CLAIMS  SETTLEMENT 
COMMISSION 

[F.C.S.C.  Meeting  Notice  No.  3-08] 

Sunshine  Act  Meeting 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to*its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  for  the 
transaction  of  Commission  business  and 
other  matters  specified,  as  follows: 

DATE  AND  TIME:  Thursday,  March  27, 
2008,  at  10  a.m. 

SUBJECT  MATTER:  Issuance  of  Amended 
Proposed  Decisions  in  claims  against 
Albania. 

STATUS:  Open. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  600  E 
Street,  NW.,  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  to:  Administrative 
Officer,  Foreign  Claims  Settlement 
Commission,  600  E  Street,  NW.,  Room 
6002,  Washington,  DC  20579. 

Telephone:  (202)  616-6988. 

Mauricio  J.  Tamargo. 

Chairman. 

(FR  Doc.  08-1035  Filed  3-12-08;  1:47  pm] 

BILLING  CODE  441 0-01 -P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Collection  for  ETA-9118  Non 
Production  Questionnaire;  Comment 
Request 

AGENCY:  Employment  and  Training 
Administration. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 


paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  ETA-9118  Non  Production 
Questionnaire. 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  ADDRESSES  section  of  this  notice  or 
by  accessing:  http://www.doleta.gov/ 
OMBCN/OMBCon  troINum  ber.  cfm . 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
May  13,  2008. 

ADDRESSES:  Submit  written  comments 
to  Susan  Worden,  Employment  and 
Training  Administration,  Office  of 
National  Response,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
Attention:  Susan  Worden.  Telephone 
number:  202-693-3517  (this  is  not  a 
toll-free  number).  Fax:  202-693-3585. 
E-mail:  worden.susan@dol.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Sections  222,  223  and  249  of  the 
Trade  Act  of  1974,  as  amended,  require 
the  Secretary  of  Labor  to  issue  a 
determination  for  groups  of  workers  as 
to  their  eligibility  to  apply  for  Trade 
Adjustment  Assistance  (TAA).  After 
reviewing  all  of  the  information 
obtained  for  each  petition  for  trade 
adjustment  assistance  filed  with  the 
Department,  a  determination  is  issued 
as  to  whether  the  statutory  criteria  for 
certification  are  met. 

The  information  collected  in  ETA 
Form  9118  is  used  by  the  Secretary  to 
specifically  determine  whether 
petitioning  worker  groups  that  perform 
a  service  are  related  to  production  of 
articles.  If  worker  groups  are  related  to 
production  of  articles,  the  form  will 
request  contact  information  so  that 
sufficient  article  production  and  sales 
data  may  be  collected  from  the 
appropriate  contact  to  assess  whether 
the  production  that  service  workers 
support  is  adversely  affected  by  trade, 


and  to  adequately  assess  whether  the 
group  eligibility  requirements  detailed 
in  Section  223  of  the  Trade  Act  of  1974, 
as  amended,  have  been  met. 

II.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mdchanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

III.  Current  Actions 

Type  of  Review:  Extension  without 
change. 

Agency:  Employment  and  Training 
Administration. 

Title:  Non  Production  Questionnaire. 

OMB  Number:  1205-0447. 

Affected  Public:  Individuals  or 
households/business  or  other  for-profit/ 
not-for-profit  institutions/ farms/Federal 
Government/State,  Local  or  Tribal 
Government. 

Burden:  550  Responses  x  3.5  hours  = 

1 ,925  hours. 

Total  Respondents:  550. 

Frequency:  On  occasion. 

Total  Responses:  550. 

Average  Time  per  Response:  3.5 
hours. 

Estimated  Total  Burden  Hours:  1,925. 

Total  Burden  Cost  (capital/startup): 

$0. 

Total  Burden  Cost  (operating/ 
maintaining):  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 
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Dated:  March  7,  2008. 

Erin  FitzGerald, 

Acting  Director,  Division  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
A  dministra  tion . 

[FR  Doc.  E8-5059  Filed  3-13-08;  8:45  ami 

BILLING  CODE  4510-FN-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Notice  of  Information  Collection 

[NOTICE:  (08-022)] 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  information  collection. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Pub.  L.  104-13,  44  U.S.C. 
3506(c)(2)(A)). 

DATES:  All  comments  should  be 
submitted  within  60  calendar  days  from 
the  date  of  this  publication. 

ADDRESSES:  All  comments  should  be 
addressed  to  Dr.  Walter  Kit,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dr.  Walter  Kit,  NASA 
PRA  Officer,  NASA  Headquarters,  300  E 
Street,  SW.,  JE0000,  Washington,  DC 
20546,  (202)  358-1350,  Walter.Kit- 
l@nasa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

This  information  collection  has  to  do 
with  recordkeeping  and  reporting 
required  to  ensure  proper  accounting  of 
Federal  funds  and  property  provided 
under  NASA  cooperative  agreements 
with  commercial  firms. 

II.  Method  of  Collection 

Electronic  funds  transfer  is  used  for 
payment  under  Treasury  guidance.  In 
addition,  NASA  encourages  the  use  of 
computer  technology  and  is 
participating  in  Federal  efforts  to  extend 
the  use  of  information  technology  to 
more  Government  processes  via  the 
Internet.  Specifically,  progress  has  been 
made  in  the  area  of  property  reporting, 
most  of  it  being  done  electronically. 


III.  Data 

Title:  Cooperative  Agreements  with 
Commercial  Firms. 

OMB  Number:  2700-0092. 

Type  of  review:  Revision  of  Currently 
Approved  Collection. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
288. 

Estimated  Total  Annual  Burden 
Hours:  1496. 

Estimated  Total  Annual  Cost  to 
Government:  $0. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  NASA,  including 
whether  the  information  collected  has 
practical  utility:  (2)  the  accuracy  of 
NASA’s  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval  of  this  information  collection. 
They  will  also  become  a  matter  of 
public  record. 

Gary  Cox, 

Associate  CIO  for  Policy  and  Investments 
(Acting),  Office  of  the  CIO. 

[FR  Doc.  E 8— 5064  Filed  3-13-08;  8:45  am) 

BILLING  CODE  7510-13-P 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Geosciences; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Geosciences  (1755). 

Dates:  April  16,  8:30  a.m.-5  p.m.  and 
April  17,  2008,  8:30  a.m.-2  p.m. 

Place:  Stafford  II,  Room  555,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  Virginia  22230. 

Type  of  Meeting:  Open. 

FOR  FURTHER  INFORMATION  CONTACT:: 
Melissa  Lane,  National  Science 
Foundation,  Suite  705,  4201  Wilson 
Blvd,  Arlington,  Virginia  22230.  Phone 
703-292-8500. 


Minutes:  May  be  obtained  from  the 
contact  person  listed  above. 

Purpose  of  Meeting:  To  provide 
advice,  recommendations,  and  oversight 
concerning  support  for  research, 
education,  and  human  resources 
development  in  the  geosciences. 

Agenda 

April  16 

Introduction  of  New  Members 
Directorate  activities  and  plans 
Meeting  with  the  Director  (or 
Representative) 

Division  Subcommittee  Meetings 
April  17 

Discussion  of  Draft  Strategic  Plan 
Planning  for  Fall  Meeting 
Dated:  March  11,  2008. 

Susanne  Bolton, 

Committee  Management  Officer. 

[FR  Doc.  E8-5135  Filed  3-13-08;  8:45  am] 
BILUNG  CODE  7555-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-289] 

Notice  of  Acceptance  for  Docketing  of 
the  Application  and  Notice  of 
Opportunity  for  Hearing;  Regarding 
Renewal  of  Facility  Operating  License 
No.  DPR-50  for  an  Additional  20-Year 
Period;  Amergen  Energy  Company, 
LLC  Three  Mile  Island  Nuclear  Station, 
Unitl 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  an  application  for  the 
renewal  of  operating  license  DPR-50, 
which  authorizes  AmerGen  Energy 
Company,  LLC  (AmerGen),  to  operate 
the  Three  Mile  Island  Nuclear  Station 
(TMI),  Unit  1,  at  2568  megawatts 
thermal.  The  renewed  license  would 
authorize  the  applicant  to  operate  the 
TMI,  Unit  1,  for  an  additional  20  years 
beyond  the  period  specified  in  the 
current  license.  TMI,  Unit  1,  is  located 
near  Middletown,  Pennsylvania;  and  its 
current  operating  license  expires  on 
April  19,  2014. 

AmerGen  submitted  the  application 
dated  January  8,  2008,  pursuant  to  Title 
10,  Part  54,  of  the  Code  of  Federal 
Regulations  (10  CFR  Part  54),  to  renew 
operating  license  DPR-50  for  TMI,  Unit 
1.  A  notice  of  receipt  and  availability  of 
the  license  renewal  application  (LRA) 
was  published  in  the  Federal  Register 
on  January  31,  2008  (73  FR  5877). 

The  Commission’s  staff  has 
determined  that  AmerGen  has 
submitted  sufficient  information  in 


13924 


Federal  Register /Vol.  73,  No.  51 /Friday,  March  14,  2008 /Notices 


accordance  with  10  CFR  54.19,  54.21, 
54.22,  54.23,  51.45,  and  51.53(c),  to 
enable  the  staff  to  undertake  a  review  of 
the  application;  and  the  application  is, 
therefore,  acceptable  for  docketing.  The 
current  Docket  No.  50-289,  for 
operating  license  DPR-50,  will  be 
retained.  The  determination  to  accept 
the  LRA  for  docketing  does  not 
constitute  a  determination  that  a 
renewed  license  should  be  issued,  and 
does  not  preclude  the  NRC  staff  from 
requesting  additional  information  as  the 
review  proceeds. 

Before  issuance  of  the  requested 
renewed  license,  the  NRC  will  have 
made  the  findings  required  by  the 
Atomic  Energy  Act  of  1954  (the  Act),  as 
amended,  and  the  Commission’s  rules 
and  regulations.  In  accordance  with  10 
CFR  54.29,  the  NRC  may  issue  a 
renewed  license  on  the  basis  of  its 
review  if  it  finds  that  actions  have  been 
identified  and  have  been  or  will  be 
taken  with  respect  to:  (1)  Managing  the 
effects  of  aging  during  the  period  of 
extended  operation  on  the  functionality 
of  structures  and  components  that  have 
been  identified  as  requiring  aging 
management  review;  and  (2)  time- 
limited  aging  analyses  that  have  been 
identified  as  requiring  review,  such  that 
there  is  reasonable  assurance  that  the 
activities  authorized  by  the  renewed 
license  will  continue  to  be  conducted  in 
accordance  with  the  current  licensing 
basis  (CLB),  and  that  any  changes  made 
to  the  plant’s  CLB  will  comply  with  the 
Act  and  the  Commission’s  regulations. 

Additionally,  in  accordance  with  10 
CFR  51.95(c),  the  NRC  will  prepare  an 
environmental  impact  statement  that  is 
a  supplement  to  the  Commission’s 
NUREG-1437,  “Generic  Environmental 
Impact  Statement  for  License  Renewal 
of  Nuclear  Power  Plants,”  dated  May 
1996.  In  considering  the  LRA,  the 
Commission  must  find  that  the 
applicable  requirements  of  Subpart  A  of 
10  CFR  Part  51  have  been  satisfied,  and 
that  matters  raised  under  10  CFR  2.335 
have  been  addressed.  Pursuant  to  10 
CFR  51.26,  and  as  part  of  the 
environmental  scoping  process,  the  staff 
intends  to  hold  a  public  scoping 
meeting.  Detailed  information  regarding 
the  environmental  scoping  meeting  will 
be  the  subject  of  a  separate  Federal 
Register  notice. 

Within  60  days  after  the  date  of 
publication  of  this  Federal  Register 
notice,  any  person  whose  interest  may 
be  affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene  with  respect  to  the  renewal  of 
the  license.  Requests  for  a  hearing  or 
petitions  for  leave  to  intervene  must  be 


filed  in  accordance  with  the 
Commission’s  “Rules  of  Practice  for 
Domestic  Licensing  Proceedings  and 
Issuance  of  Orders”  in  10  CFR  Part  2. 
Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.309,  which  is 
available  at  the  Commission’s  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland  20852 
and  is  accessible  from  the  NRC’s 
Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at;  http://www.nrc.gov/reading-rm/ 
adams.html.  Persons  who  do  not  have 
access  to  the  Internet  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS  should  contact  the 
NRC’s  PDR  reference  staff  by  telephone 
at  1-800-397-4209  or  301-415-4737,  or 
by  e-mail  at  PDR@nrc.gov.  If  a  request 
for  a  hearing/petition  for  leave  to 
intervene  is  filed  within  the  60-day 
period,  the  Commission  or  a  presiding 
officer  designated  by  the  Commission  or 
by  the  Chief  Administrative  Judge  of  the 
Atomic  Safety  and  Licensing  Board 
Panel  will  rule  on  the  request  and/ or 
petition;  and  the  Secretary  or  the  Chief 
Administrative  Judge  of  the  Atomic 
Safety  and  Licensing  Board  Panel  will 
issue  a  notice  of  a  hearing  or  an 
appropriate  order.  In  the  event  that  no 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  within  the  60- 
day  period,  the  NRC  may,  upon 
completion  of  its  evaluations  and  upon 
making  the  findings  required  under  10 
CFR  Parts  51  and  54,  renew  the  license 
without  further  notice. 

As  required  by  10  CFR  2.309,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding,  taking  into 
consideration  the  limited  scope  of 
matters  that  may  be  considered 
pursuant  to  10  CFR  Parts  51  and  54.  The 
petition  must  specifically  explain  the 
reasons  why  intervention  should  be 
permitted  with  particular  reference  to 
the  following  factors;  (1)  The  nature  of 
the  requestor’s/petitioner’s  right  under 
the  Act  to  be  made  a  party  to  the 
proceeding;  (2)  the  nature  and  extent  of 
the  requestor’s/petitioner’s  property, 
financial,  or  other  interest  in  the 
proceeding;  and  (3)  the  possible  effect  of 
any  decision  or  order  which  may  be 
entered  in  the  proceeding  on  the 
requestor’s/petitioner’s  interest.  The 
petition  must  also  set  forth  the  specific 
contentions  which  the  petitioner/ 
requestor  seeks  to  have  litigated  at  the 
proceeding. 

Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 


fact  to  be  raised  or  controverted.  In 
addition,  the  requestor/petitioner  shall 
provide  a  brief  explanation  of  the  bases 
of  each  contention  and  a  concise 
statement  of  the  alleged  facts  or  the 
expert  opinion  that  supports  the 
contention  on  which  the  requestor/ 
petitioner  intends  to  rely  in  proving  the 
contention  at  the  hearing.  The 
requestor/petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  requestor/ 
petitioner  is  aware  and  on  which  the 
requestor/petitioner  intends  to  rely  to 
establish  those  facts  or  expert  opinion. 
The  requestor/petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.1  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the  action 
under  consideration.  The  contention 
must  be  one  that,  if  proven,  would 
entitle  the  requestor/petitioner  to  relief. 
A  requestor/petitioner  who  fails  to 
satisfy  these  requirements  with  respect 
to  at  least  one  contention  will  not  be 
permitted  to  participate  as  a  party. 

The  Commission  requests  that  each 
contention  be  given  a  separate  numeric 
or  alpha  designation  within  one  of  the 
following  groups:  (1)  Technical 
(primarily  related  to  safety  concerns); 

(2)  environmental;  or  (3)  miscellaneous. 

As  specified  in  10  CFR  2.309,  if  two 
or  more  requestors/petitioners  seek  to 
co-sponsor  a  contention  or  propose 
substantially  the  same  contention,  the 
requestors/petitioners  will  be’required 
to  jointly  designate  a  representative  who 
shall  have  the  authority  to  act  for  the 
requestors/petitioners  with  respect  to 
that  contention. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing.  A  request  for  hearing  or  a 
petition  for  leave  to  intervene  must  be 
filed  in  accordance  with  the  NRC  E- 
Filing  rule,  which  the  NRC  promulgated 
in  August  2007,  72  FR  49139  (Aug.  28, 
2007).  The  E-Filing  process  requires 
participants  to  submit  and  serve 
documents  over  the  internet  or  in  some 
cases  to  mail  copies  on  electronic 
storage  media.  Participants  may  not 
submit  paper  copies  of  their  filings 
unless  they  seek  a  waiver  in  accordance 
with  the  procedures  described  below. 

1  To  the  extent  that  the  application  contains 
attachments  and  supporting  documents  that  are  not 
publicly  available  because  they  are  asserted  to 
contain  safeguards  or  proprietary  information, 
petitioners  desiring  access  to  this  information 
should  contact  the  applicant  or  applicant's  counsel 
to  discuss  the  need  for  a  protective  order. 
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To  comply  with  the  procedural 
requirements  of  E-Filing,  at  least  five  (5) 
days  prior  to  the  filing  deadline,  the 
petitioner/ requestor  must  contact  the 
Office  of  the  Secretary  by  e-mail  at 
HEARINGDOCKET@NRC.GOV,  or  by 
calling  (301)  415-1677  to  request:  (1)  A 
digital  ID  certificate,  which  allows  the 
participant  (or  its  counsel  or 
representative)  to  digitally  sign 
documents  and  access  the  E-Submittal 
server  for  any  proceeding  in  which  it  is 
participating;  and/or  (2)  creation  of  an 
electronic  docket  for  the  proceeding 
(even  in  instances  in  which  the 
petitioner/requestor  (or  its  counsel  or 
representative)  already  holds  an  NRC- 
issued  digital  ID  certificate).  Each 
petitioner/requestor  will  need  to 
download  the  Workplace  Forms 
Viewer™  to  access  the  Electronic 
Information  Exchange  (EIE),  a 
component  of  the  E-Filing  system.  The 
Workplace  Forms  Viewer™  is  free  and 
is  available  at:  http://www.nrc.gov/site- 
help/e-submittals/ install-viewer.html. 
Information  about  applying  for  a  digital 
ID  certificate  is  available  on  the  NRC’s 
public  Web  site  at:  http://www.nrc.gov/ 
site-help  /e-s  u  bmi  ttals/apply- 
certificates.html. 

Once  a  petitioner/requestor  has 
obtained  a  digital  ID  certificate,  had  a 
docket  created,  and  downloaded  the  EIE 
viewer,  it  can  then  submit  a  request  for 
hearing  or  petition  for  leave  to 
intervene.  Submissions  should  be  in 
Portable  Document  Format  (PDF)  in 
accordance  with  the  NRC  guidance 
available  on  the  NRC  public  Web  site  at: 
http://www.nrc.gov/site-help/e- 
submittals.html.  A  filing  is  considered 
complete  at  the  time  the  filer  submits  its 
documents  through  EIE.  To  be  timely, 
an  electronic  filing  must  be  submitted  to 
the  EIE  system  no  later  than  11:59  p.m. 
Eastern  Time  on  the  due  date.  Upon 
receipt  of  a  transmission,  the  E-Filing 
system  time  stamps  the  document  and 
sends  the  submitter  an  e-mail  notice 
confirming  receipt  of  the  document.  The 
EIE  system  also  distributes  an  e-mail 
notice  that  provides  access  to  the 
document  through  the  NRC  Office  of  the 
General  Counsel  and  any  others  who 
have  advised  the  Office  of  the  Secretary 
that  they  wish  to  participate  in  the 
proceeding,  so  that  the  filer  need  not 
serve  the  documents  on  those 
participants  separately.  Therefore, 
applicants  and  other  participants  (or 
their  counsel  or  representative)  must 
apply  for  and  receive  a  digital  ID 
certificate  before  a  hearing  request/ 
petition  to  intervene  is  filed  so  that  they 
can  obtain  access  to  the  document  via 
the  E-Filing  system. 

A  person  filing  electronically  may 
seek  assistance  through  the  “Contact 


Us”  link  located  on  the  NRC  Web  site 
at  http://www.nrc.gov/site-help/e- 
submittals.html  or  by  calling  the  NRC 
technical  help  line,  which  is  available 
between  8:30  a.m.  and  4:15  p.m., 

Eastern  Time,  Monday  through  Friday. 
The  help  line  number  is  (800)  397—4209 
or  locally,  (301)  415-4737. 

Participants  who  believe  that  they 
have  a  good  cause  for  not  submitting 
documents  electronically  must  file  a 
motion,  in  accordance  with  10  CFR 
2.302(g),  with  their  initial  paper  filing 
requesting  authorization  to  continue  to 
submit  documents  in  paper  format. 

Such  filings  must  be  submitted  by:  (1) 
First  class  mail  addressed  to  the  Office 
of  the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff;  or 
(2)  courier,  express  mail,  or  expedited 
delivery  service  to  the  Office  of  the 
Secretary,  Sixteenth  Floor,  One  White 
Flint  North,  11555  Rockville  Pike, 
Rockville,  Maryland  20852,  Attention: 
Rulemaking  and  Adjudications  Staff. 
Participants  filing  a  document  in  this 
manner  are  responsible  for  serving  the 
document  on  all  other  participants. 
Filing  is  considered  complete  by  first- 
class  mail  as  of  the  time  of  deposit  in 
the  mail,  or  by  courier,  express  mail,  or 
expedited  delivery  service  upon 
depositing  the  document  with  the 
provider  of  the  service. 

Non-timely  requests  and/or  petitions 
and  contentions  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer,  or 
the  Atomic  Safety  and  Licensing  Board 
Panel  that  the  petition  and/or  request 
should  be  granted  and/or  the 
contentions  should  be  admitted  based 
on  a  balancing  of  the  factors  specified  in 
10  CFR  2.309(c)(l)(i)-(viii).  To  be  timely, 
filings  must  be  submitted  no  later  than 
11:59  p.m.  Eastern  Time  on  the  due 
date. 

Documents  submitted  in  adjudicatory 
proceedings  will  appear  in  the  NRC’s 
electronic  hearing  docket  which  is 
available  to  the  public  at:  http:// 
ehd.nrc.gov/EHDProceeding/home.asp, 
unless  excluded  pursuant  to  an  order  of 
the  Commission,  the  Atomic  Safety  and 
Licensing  Board  Panel,  or  a  Presiding 
Officer.  Participants  are  requested  not  to 
include  personal  privacy  information, 
such  as  social  security  numbers,  home 
addresses,  or  home  phone  numbers  in 
their  filings.  With  respect  to  copyrighted 
works,  except  for  limited  excerpts  that 
serve  the  purpose  of  the  adjudicatory 
filings  and  would  constitute  a  Fair  Use 
application,  participants  are  requested 
not  to  include  copyrighted  materials  in 
their  submission. 


Detailed  information  about  the  license 
renewal  process  can  be  found  under  the 
Nuclear  Reactors  icon  at  http:// 
www.nrc.gov/reactors/operating/ 
licensing/renewal. html  on  the  NRC’s 
Web  site.  Copies  of  the  application  to 
renew  the  operating  license  for  TM1, 

Unit  1,  are  available  for  public 
inspection  at  the  Commission’s  PDR, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland  20852-2738,  and  at:  http:// 
www.nrc.gov/reactors/operating/ 
licensing/renewal/applications. html,  the 
NRC’s  Web  site  while  the  application  is 
under  review.  The  application  may  be 
accessed  in  ADAMS  through  the  NRC’s 
Public  Electronic  Reading  Room  on  the 
Internet  at:  http://www.nrc.gov/reading- 
rm/adams.html  under  ADAMS 
Accession  Number  ML080220207.  As 
stated  above,  persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS  may  contact  the  NRC 
PDR  Reference  staff  by  telephone  at  1- 
800-397-4209  or  301-415-4737,  or  by 
e-mail  to  PDR@nrc.gov. 

The  NRC  staff  has  verified  that  a  copy 
of  the  LRA  is  also  available  to  local 
residents  near  TMI,  Unit  1,  at  the 
Middletown  Public  Library,  20  North 
Catherine  Street,  Middletown,  PA 
17057,  at  the  Penn  State  Harrisburg 
Library,  351  Olmsted  Drive, 

Middletown,  PA  17057,  and  at  the 
Londonderry  Township  Municipal 
Building,  783  South  Geyers  Church 
Road,  Middletown,  PA  17057. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  March,  2008. 

For  the  Nuclear  Regulatory  Commission. 

Pao-Tsin  Kuo, 

Director,  Division  of  License  Renewal,  Office 
of  Nuclear  Reactor  Regulation. 

[FR  Doc.  E8-5178  Filed  3-13-08;  8:45  am] 

BILLING  COOE  7590-01 -P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  a  Revised 
Information  Collection:  Agency 
Generic  Survey  Plan 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22,  1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (OPM)  intends  to  submit  to 
the  Office  of  Management  and  Budget  a 
request  for  review  of  a  revised 
information  collection.  The  agency 
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Generic  Survey  Plan  will  be  revised  to 
be  an  umbrella  for  all  OPM  customer 
satisfaction  surveys  used  to  measure 
satisfaction  with  OPM  programs  and 
services.  This  Plan  satisfies  the 
requirements  of  Executive  Order  12862 
and  the  guidelines  set  forth  in  OMB’s 
“Resource  Manual  for  Customer 
Surveys”. 

Comments  are  particularly  invited  on: 
Whether  this  information  is  necessary 
for  the  proper  performance  of  functions 
of  OPM,  and  whether  it  will  have 
practical  utility:  whether  our  estimate  of 
the  public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology: 
and  ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 

The  surveys  completed  will  include 
web-based  (electronic),  paper-based, 
telephone  and  focus  groups.  We 
estimate  approximately  1,000,000 
surveys  will  be  completed  annually. 

The  time  estimate  varies  from  3  minutes 
to  2  hours  to  complete  with  the  average 
being  15  minutes.  The  annual  estimated 
burden  is  250,000  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
2150,  Fax  (202)  418-3251  or  e-mail  to: 
mbtoomey@opm.gov. 

DATES:  Comments  on  this  proposal 
should  be  received  within  60  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to — Mary  Beth  Smith-Toomey,  OPM 
Forms,  PRA  and  Records  Officer,  Center 
for  Information  Services,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Room  5415,  Washington,  DC 
20415. 

U.S.  Office  of  Personnel  Management. 

Howard  Weizmann, 

Deputy  Director. 

[FR  Doc.  E8-5175  Filed  3-13-08;  8:45  amj 

BILLING  CODE  6325-47-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-28191;  File  No.  812-13452] 

Jefferson  National  Life  Insurance 
Company,  et  al. 

March  10.  2008. 

AGENCY:  Securities  and  Exchange 
Commission  (the  “Commission”). 
ACTION:  Notice  of  application  for  an 
order  of  approval  pursuant  to  Section 
26(c)  of  the  Investment  Company  Act  of 
1940,  as  amended  (the  “Act”),  and  an 


order  of  exemption  pursuant  to  Section 
17(b)  of  the  Act  from  Section  17(a)  of 
the  Act. 


APPLICANTS:  Jefferson  National  Life 
Insurance  Company  (“JNL”),  Jefferson 
National  Life  Annuity  Account  C 
(“Separate  Account  C”),  Jefferson 
National  Life  Annuity  Account  E 
(“Separate  Account  E”),  Jefferson 
National  Life  Annuity  Account  F 
(“Separate  Account  F”),  Jefferson 
National  Life  Annuity  Account  G 
(“Separate  Account  G”),  Jefferson 
National  Life  Annuity  Account  H 
(“Separate  Account  H”),  Jefferson 
National  Life  Annuity  Account  I 
(“Separate  Account  I”),  Jefferson 
National  Life  Annuity  Account  J 
(“Separate  Account  J”),  Jefferson 
National  Life  Annuity  Account  K 
(“Separate  Account  K”),  Conseco 
Variable  Insurance-Separate  Account  L 
(“Separate  Account  L”,  and  together 
with  Separate  Account  C,  Separate 
Account  E,  Separate  Account  F, 

Separate  Account  G,  Separate  Account 
H,  Separate  Account  I,  Separate 
Account  J,  and  Separate  Account  K,  the 
“Separate  Accounts”  and,  collectively 
with  JNL,  the  “Applicants”),  and 
Northern  Lights  Variable  Trust  (“NLVT” 
and  collectively  with  Applicants,  the 
“Section  17  Applicants”). 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  approving  the  proposed 
substitution  of  shares  of  the  PIMCO 
Variable  Insurance  Trust  Money  Market 
Portfolio  (the  “Substitution”)  for  shares 
of  the  JNF  Money  Market  Portfolio,  a 
series  of  NLVT.  Section  17  Applicants 
seek  an  order  exempting  them  from  the 
provisions  of  Section  17(a)  of  the  Act  to 
the  extent  necessary  to  permit  JNL  to 
carry  out  the  Substitution. 

FILING  DATE:  The  application  was 
originally  filed  on  November  21,  2007 
and  amended  on  March  7,  2008. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  must  be 
received  by  the  Commission  by  5:30 
p.m.  on  April  2,  2008,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester’s  interest,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary  of  the 
Commission. 


ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  100  F  Street, 

NE.,  Washington,  DC  20549-1090. 
Applicants,  9920  Corporate  Campus 
Drive,  Suite  1000,  Louisville,  Kentucky 
40223. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Kosoff,  Staff  Attorney,  at  (202) 
551-6754  or  Harry  Eisenstein,  Branch 
Chief,  Office  of  Insurance  Products, 
Division  of  Investment  Management,  at 
(202) 551-6795. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Public  Reference  Branch  of  the 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549  (202-551-8090). 

Applicants’  and  Section  17  Applicants’ 
Representations 

1.  JNL  is  a  stock  life  insurance 
company  originally  organized  in  1937 
under  the  laws  of  Texas. 

2.  Separate  Account  C  was  established 
in  1980.  Separate  Account  C  is 
registered  under  the  Act  as  a  unit 
investment  trust  (File  No.  811-04819) 
and  is  used  to  fund  variable  annuity 
contracts  issued  by  JNL.  Two  variable 
annuity  contracts  funded  by  Separate 
Account  C  are  affected  by  this 
application. 

Separate  Account  E  was  established 
in  1993.  Separate  Account  E  is 
registered  under  the  Act  as  a  unit 
investment  trust  (File  No.  811-08288) 
and  is  used  to  fund  variable  annuity 
contracts  issued  by  JNL.  One  variable 
annuity  contract  funded  by  Separate 
Account  E  is  affected  by  this 
application. 

Separate  Account  F  was  established 
in  1997.  Separate  Account  F  is 
registered  under  the  Act  as  a  unit 
investment  trust  (File  No.  811-08483) 
and  is  used  to  fund  variable  annuity 
contracts  issued  by  JNL.  One  variable 
annuity  contract  funded  by  Separate 
Account  F  is  affected  by  this 
application. 

Separate  Account  G  was  established 
in  1996.  Separate  Account  G  is 
registered  under  the  Act  as  a  unit 
investment  trust  (File  No.  811-07501) 
and  is  used  to  fund  variable  annuity 
contracts  issued  by  JNL.  Three  variable 
annuity  contracts  funded  by  Separate 
Account  G  are  affected  by  this 
application. 

Separate  Account  H  was  established 
in  1999.  Separate  Account  H  is 
registered  under  the  Act  as  a  unit 
investment  trust  (File  No.  811-09693) 
and  is  used  to  fund  variable  annuity 
contracts  issued  by  JNL.  One  variable 
annuity  contract  funded  by  Separate 
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Account  H  is  affected  by  this 
application. 

Separate  Account  I  was  established  in 
2000.  Separate  Account  I  is  registered 
under  the  Act  as  a  unit  investment  .trust 
(File  No.  811-10213)  and  is  used  to 
fund  variable  annuity  contracts  issued 
by  JNL.  One  variable  annuity  contract 
funded  by  Separate  Account  I  is  affected 
by  this  application. 

Separate  Account  J  was  established  in 
2003.  Separate  Account  J  is  registered 
under  the  Act  as  a  unit  investment  trust 
(File  No.  811-21498)  and  is  used  to 
fund  variable  annuity  contracts  issued 
by  JNL.  One  variable  annuity  contract 
funded  by  Separate  Account  J  is  affected 
by  this  application. 

Separate  Account  K  was  established 
in  2003.  Separate  Account  K  is 
registered  under  the  Act  as  a  unit 
investment  trust  (File  No.  811-21500) 
and  is  used  to  fund  variable  annuity 
contracts  issued  by  JNL.  One  variable 
annuity  contract  funded  by  Separate 
Account  K  is  affected  by  this 
application. 

Separate  Account  L  was  established 
in  2000.  Separate  Account  L  is 
registered  under  the  Act  as  a  unit 
investment  trust  (File  No.  811-10271) 
and  is  used  to  fund  variable  universal 
life  contracts  issued  by  JNL.  One 
variable  universal  life  contract  funded 
by  Separate  Account  L  is  affected  by 
this  application  (all  eleven  variable 
annuity  contracts  and  the  one  variable 
universal  life  contract  affected  by  this 
application  are  hereinafter  collectively 
referred  to  as  the  “Contracts”). 

3.  NLVT  was  organized  in  Delaware 
as  a  statutory  trust  on  November  2,  2005 
and  is  registered  under  the  Act  as  an 


open-end  management  investment 
company. 

4.  Pacific  Investment  Management 
Company,  LLC  (“PIMCO”)  is  the 
investment  adviser  for  the  PIMCO 
Variable  Insurance  Trust  Money  Market 
Portfolio  (the  “Replaced  Fund”).  PIMCO 
and  the  Replaced  Fund  are  not  affiliated 
with  JNL.  JNF  Advisors,  Inc.  (“JNF 
Advisor”)  is  a  recently  formed 
investment  adviser  under  common 
control  with  JNL.  JNF  Advisor  will  serve 
as  investment  adviser  to  the  JNF  Money 
Market  Portfolio  (the  “Replacement 
Fund”).  A  I  M  Advisors,  Inc.  (“AIM”) 
will  be  sub-adviser  for  the  Replacement 
Fund.  AIM  is  not  affiliated  with  JNL. 
There  are  no  corporate  affiliations 
among  the  investment  advisers. 

5.  Purchase  payments  under  the 
Contracts  may  be  allocated  to  one  or 
more  sub-accounts  of  the  Separate 
Accounts  (the  “Sub-Accounts”). 

Income,  gains  and  losses,  whether  or  not 
realized,  from  assets  allocated  to  the 
Separate  Accounts  are  credited  to  or 
charged  against  the  Separate  Accounts 
without  regard  to  other  income,  gains  or 
losses  of  JNL.  The  assets  maintained  in 
the  Separate  Accounts  will  not  be 
charged  with  any  liabilities  arising  out 
of  any  other  business  conducted  by  JNL. 
Nevertheless,  all  obligations  arising 
under  the  Contracts,  including  the 
commitment  to  make  annuity  payments 
or  death  benefit  payments,  are  general 
corporate  obligations  of  JNL. 
Accordingly,  all  of  the  assets  of  JNL  are 
available  to  meet  its  obligations  under 
the  Contracts. 

6.  The  Contracts  permit  allocations  of 
account  value  to  available  Sub-Accounts 
that  invest  in  specific  investment 


portfolios  of  underlying  registered 
investment  companies  (a  “Fund”  and, 
collectively,  the  “Mutual  Funds”).  The 
Mutual  Funds  are  registered  under  the 
Act  as  open-end  management 
investment  companies. 

7.  The  Contracts  permit  transfers  of 
accumulation  value  from  one  Sub- 
Account  to  another  Sub-Account  at  any 
time  subject  to  certain  restrictions.  No 
sales  charge  applies  to  such  a  transfer  of 
accumulation  value  among  Sub- 
Accounts.  A  transaction  fee  is  imposed 
on  purchases  or  redemptions  involving 
Sub-Accounts  ("Transaction  Fee  Sub- 
Accounts”)  which  invest  in  certain 
Funds.1  None  of  the  Transaction  Fee 
Sub-Accounts  hold  shares  of  a  money 
market  fund. 

8.  The  Contracts  reserve  the  right, 
upon  notice  to  contract  owners  (the 
“Contract  Owners”),  to  substitute  shares 
of  another  mutual  fund  for  shares  of  a 
Fund  held  by  a  Sub-Account. 

9.  After  the  Substitution,  the 
investment  objective  and  policies  of  the 
Replacement  Fund  will  be  substantially 
similar  to  the  investment  objective  and 
policies  of  the  Replaced  Fund. 

10.  JNF  Advisor  will  serve  as  the 
investment  adviser  for  the  Replacement 
Fund.  However,  the  management  of  the 
Replacement  Fund  will  be  sub-advised 
by  AIM.  For  the  Replaced  Fund  and  the 
Replacement  Fund,  the  investment 
objectives,  principal  risks,  investment 
adviser/sub-adviser,  and  fee  structure 
are  shown  in  the  tables  that  follow.  The 
tables  also  show  the  Replaced  Fund’s 
expenses  for  the  fiscal  year  ending  in 
2007  and  assets  as  of  December  31, 

2007. 

11.  Substitution  1 


Replaced  fund  Replacement  fund 


Fund  Name . !  PIMCO  Variable  Insurance  Trust  Money  Mar-  JNF  Money  Market  Portfolio;  subadvised  by 

ket  Portfolio.  AIM 

Investment  Objective . j  Seeks  maximum  current  income,  consistent  Seeks  as  high  a  level  of  current  income  as  is 

with  preservation  of  capital  and  daily  liquid-  consistent  with  preservation  of  capital  and 
ity.  daily  liquidity. 

Strategy  .  Invests  at  least  95%  of  its  total  assets  in  a  di-  Invests  at  least  95%  of  its  total  assets  in  a  di¬ 


versified  portfolio  of  money  market  securi-  versified  portfolio  of  money  market  securi¬ 
ties  that  are  in  the  highest  rating  category  ties  that  are  in  the  highest  rating  category 

for  short-term  obligations.  May  invest  up  to  for  short-term  obligations.  May  invest  up  to 

5%  of  its  total  assets  in  money  market  se-  5%  of  its  total  assets  in  money  market  se¬ 
curities  in  the  second  highest  rating  cat-  curities  in  the  second  highest  rating  cat¬ 
egory.  Will  only  invest  in  U.S.  dollar  de-  egory.  Will  only  invest  in  U.S.  dollar  de¬ 
nominated  securities  maturing  in  397  days  nominated  securities  maturing  in  397  days 

or  less.  Dollar-weighted  average  portfolio  ;  or  less.  Dollar-weighted  average  portfolio 
maturity  will  not  exceed  90  days.  j  maturity  will  not  exceed  90  days 

Principal  Risks  . . .  •  Market  Risk  . ; .  •  Market  Risk. 

•  Interest  Rate  Risk  .  •  Interest  Rates  and  Bond  Maturities 

i  Risk. 

•  Issuer  Risk  .  •  Municipal  Bond  Risk. 

•  Management  Risk  .  •  U.S.  Government  Obligations  Risk. 

•  Inflation — Indexed  Securities  Risk  .  •  Inflation — Index  Securities  Risk. 


1  The  Monument  Adviser  contract  (File  No.  333- 
1 24048)  is  the  only  contract  covered  by  this 
application  that  imposes  the  transaction  fee. 
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Replaced  fund 

Replacement  fund 

•  Foreign  (Non-U. S.)  Investment  Risk . 

•  Foreign  Securities  Risk. 

•  Credit  Risk . 

•  Credit  Risk. 

Significant  Principal  Risk  Disparities?  . 

None 

Adviser/Subadviser . 

PIMCO  . 

JNF  Advisor/  AIM. 

Fund  Asset  Level  as  of  9/30/07  . 

$376,000,000  <a>  . 

$0 

Advisory  Fee  . 

0.15%  . 

0.15% 

Advisory  Fee  Schedule  . 

0.1 5%  (b>  . .'. . 

0.15%<b> 

Service  Fee  . 

0.15%  . 

0 

12b-1  Fee  . 

0  . 

0<c> 

Other  Expenses . 

0.20%  . 

0.51  %<d> 

Total  Annual  Operating  Expenses  . 

0.50%  . 

0.66% 

Fee  Reduction  . 

N/A  . 

0.16%  <e> 

Net  Total  Annual  Expenses  . 

0.50%  . 

0.50% 

<a>  As  of  December  31,  2007,  approximately  32%  of  the  Replaced  Fund’s  assets  would  be  transferred  to  the  Replacement  Fund. 

<b>  The  advisory  fee  schedule  does  not  contain  breakpoints. 

(c>  An  affirmative  vote  of  shareholders  would  be  required  to  approve  a  Rule  12b-1  plan  for  the  Replacement  Fund. 

<d>  Other  fees  are  based  on  estimated  amounts  for  the  Portfolio’s  current  fiscal  year. 

(e)  jnf  Advisor  has  contractually  agreed  to  waive  its  investment  advisory  fees  and/or  reimburse  the  Money  Market  Portfolio  to  the  extent  that 
the  ratio  of  expenses  (excluding  brokerage  fees  and  commissions,  acquired  fund  fees  and  expenses,  borrowing  costs  (such  as  interest  and  divi¬ 
dend  expense  on  securities  sold  short),  taxes  and  extraordinary  expenses)  to  net  assets  on  an  annual  basis  exceeds  0.50%  for  the  Money  Mar¬ 
ket  Portfolio.  JNF  Advisor  may  discontinue  the  contractual  limits  at  any  time  after  April  30,  2009,  subject  to  the  condition  in  this  Application  relat¬ 
ing  to  the  maximum  total  operating  expenses  for  the  Replacement  Fund  for  the  24  months  following  the  Substitution. 


The  Applicants  believe  that  the 
Replacement  Fund  is  an  appropriate 
substitute  for  the  Replaced  Fund 
because  the  investment  objective  and 
policies  of  the  Replacement  Fund  are 
substantially  similar  to  those  of  the 
Replaced  Fund.  Because  the 
Substitution  involves  replacing  one 
money  market  fund  with  another  money 
market  fund,  the  Substitution  will  not 
result  in  a  reduced  number  or  a  change 
in  the  investment  characteristics  of  the 
investment  options  offered  under  the 
Contracts. 

12.  The  Substitution  will  take  place  at 
the  Funds’  relative  net  asset  values 
determined  on  the  date  of  the 
Substitution  in  accordance  with  Section 
22  of  the  Act  and  Rule  22c-l  thereunder 
with  no  change  in  the  amount  of  any 
Contract  Owner’s  account  value  or 
death  benefit  or  in  the  dollar  value  of 
his  or  her  investment  in  any  of  the  Sub- 
Accounts.  Accordingly,  there  will  be  no 
financial  impact  on  any  Contract 
Owner. 

13.  The  Substitution  may  be  effected 
by  having  each  of  the  Sub-Accounts  that 
invests  in  the  Replaced  Fund  redeem  its 
shares  at  the  net  asset  value  calculated 
on  the  date  of  the  Substitution  and 
purchase  shares  of  the  Replacement 
Fund  at  the  net  asset  value  calculated 
on  the  same  date. 

14.  In  the  alternative,  should  the 
Replaced  Fund  determine  that  a  cash 
redemption  would  adversely  affect  its 
shareholders,  it  may  redeem  the  interest 
“in-kind.”  In  that  case,  the  Substitution 
will  be  effected  by  the  Sub-Account 
contributing  all  the  securities  it  receives 
from  the  Replaced  Fund  for  an  amount 
of  Replacement  Fund  shares  equal  to  the 
fair  market  value  of  the  securities 
contributed.  All  in-kind  redemptions 


from  the  Replaced  Fund  of  which  any 
of  the  Applicants  is  an  affiliated  person 
will  be  effected  in  accordance  with  the 
conditions  set  forth  in  the  Commission’s 
no-action  letter  issued  to  Signature 
Financial  Group,  Inc.  (available  Dec.  28, 
1999). 

15.  The  Substitution  will  be  described 
in  a  supplement  to  the  prospectuses  for 
the  Contracts  (“Supplement”)  filed  with 
the  Commission  and  mailed  to  Contract 
Owners.  The  Supplement  will  provide 
Contract  Owners  with  notice  of  the 
Substitution  and  describe  the  reasons 
for  engaging  in  the  Substitution.  The 
Supplement  also  will  inform  Contract 
Owners  with  assets  allocated  to  a  Sub- 
Account  investing  in  the  Replaced  Fund 
that  the  Replaced  Fund  will  not  be  an 
available  investment  option  after  the 
date  of  the  Substitution  and  that 
Contract  Owners  will  have  the 
opportunity  to  reallocate  account  value 
on  one  day  to  one  or  more  Sub- 
Accounts: 

•  Prior  to  the  Substitution,  from  the 
Sub-Accounts  investing  in  the  Replaced 
Fund,  and 

•  For  30  days  after  the  Substitution, 
from  the  Sub-Accounts  investing  in  the 
Replacement  Fund  to  Sub-Accounts 
investing  in  another  Fund  available 
under  the  respective  Contracts, 

Without  diminishing  the  number  of  free 
transfers  that  may  be  made  in  a  given 
contract  year  and  without  the 
imposition  of  any  transfer  charge  or 
limitation,  other  than  the  transaction  fee 
applicable  to  certain  Sub-Accounts  and 
any  applicable  limitations  in  place  to 
deter  potentially  harmful  excessive 
trading.2 


2  There  are  five  Transaction  Fee  Sub-Accounts 
which  are  available  only  under  one  annuity 


16.  The  prospectuses  for  the  Contracts 
will  contain  the  substance  of  the 
information  contained  in  the 
Supplement  concerning  the 
Substitution.  Each  Contract  Owner  will 
be  provided  with  a  prospectus  for  the 
Replacement  Fund  before  the 
Substitution,  unless  the  Replacement 
Fund  becomes  effective 
contemporaneously  with  the 
Substitutions,  in  which  case  a 
prospectus  will  be  sent  to  affected 
Contract  Owners  with  the  written 
confirmation.  Within  five  days  after  the 
Substitution,  JNL  will  send  affected 
Contract  Owners  written  confirmation 
that  the  Substitution  has  occurred  and 
notice  that  Contract  Owners  will  have 
the  opportunity  to  reallocate  account 
value  for  30  days  after  the  Substitution, 
from  the  Sub-Accounts  investing  in  the 
Replacement  Fund  to  Sub-Accounts 
investing  in  another  Fund  available 
under  the  respective  Contracts,  without 
diminishing  the  number  of  free  transfers 
that  may  be  made  in  a  given  contract 
year  and  without  the  imposition  of  any 
transfer  charge  or  limitation,  other  than 
the  transaction  fee  applicable  to  certain 
Sub-Accounts  and  any  applicable 
limitations  in  place  to  deter  potentially 
harmful  excessive  trading. 


contract  (File  No.  333-1 24048)  which  offers  160  no- 
fee  Sub-Accounts.  The  Transaction  Fee  Sub- 
Accounts  hold  shares  of  the  following  Nationwide 
VIT  Index  Funds:  S&P  500;  Small  Cap;,Mid  Cap; 
International  and  Bond.  These  funds  have 
investment  characteristics  which  are  completely 
unlike  those  of  the  Pimco  Variable  Insurance  Trust 
Money  Market  Portfolio  which  is  being  replaced  in 
the  Substitution.  In  light  of  the  foregoing 
Applicants  do  not  believe  there  is  any  investor 
protection  basis  not  to  allow  the  substituted 
Contract  Owners  to  bear  a  charge  applicable  to  all 
other  Contract  Owners  seeking  to  invest  in  a 
Transaction  Fee  Sub-Account. 
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17.  JNL  will  pay  all  direct  and 
indirect  expenses  and  transaction  costs 
of  the  Substitution,  including  all  legal, 
accounting  and  brokerage  expenses 
relating  to  the  Substitution.  No  costs 
will  be  borne  by  Contract  Owners. 
Affected  Contract  Owners  will  not  incur 
any  fees  or  charges  as  a  result  of  the 
Substitution,  nor  will  their  rights  or  the 
obligations  of  the  Applicants  under  the 
Contracts  be  altered  in  any  way.  The 
Substitution  will  not  cause  the  fees  and 
charges  under  the  Contracts  currently 
being  paid  by  Contract  Owners  to  be 
greater  after  the  Substitution  than  before 
the  Substitution.  The  Substitution  will 
have  no  adverse  tax  consequences  to 
Contract  Owners  and  will  in  no  way 
alter  the  tax  benefits  to  Contract 
Owners. 

18.  Applicants  believe  that  their 
request  satisfies  the  standards  for  relief 
pursuant  to  Section  26(c)  of  the  Act,  as 
set  forth  below,  because  the  affected 
Contract  Owners  will  have: 

(1)  Account  values  allocated  to  a  Sub- 
Account  invested  in  the  Replacement 
Fund  with  an  investment  objective  and 
policies  substantially  similar  to  the 
investment  objective  and  policies  of  the 
Replaced  Fund;  and 

(2)  The  Replacement  Fund  whose 
current  total  annual  expenses  will  be  no 
higher  than  that  of  the  Replaced  Fund 
for  its  2007  fiscal  year  because,  as 
described  below,  JNL  has  agreed  to,  for 
a  period  of  24  months  following  the 
Substitutions,  limit  the  total  net 
expenses  of  the  Replacement  Fund  to 
those  of  the  Replaced  Fund  for  the  2007 
fiscal  year.  At  the  end  of  the  24  month 
period  it  is  possible  that  the  expenses  of 
the  Replacement  Fund  may  be  higher. 

Applicants’  and  Section  17  Applicants’ 
Legal  Analysis 

1.  The  Applicants  represent  that 
Section  26(c)  of  the  Act  makes  it 
unlawful  for  any  depositor  or  trustee  of 
a  registered  unit  investment  trust 
holding  the  security  of  a  single  issuer  to 
substitute  another  security  for  such 
security  unless  the  Commission 
approves  the  substitution.  The 
Commission  will  approve  such  a 
substitution  if  the  evidence  establishes 
that  it  is  consistent  with  the  protection 
of  investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

2.  The  Applicants  note  that  the 
purpose  of  Section  26(c)  is  to  protect  the 
expectation  of  investors  in  a  unit 
investment  trust  that  the  unit 
investment  trust  will  accumulate  shares 
of  a  particular  issuer  by  preventing 
unscrutinized  substitutions  that  might, 
in  effect,  force  shareholders  dissatisfied 
with  the  substituted  security  to  redeem 


their  shares,  thereby  possibly  incurring 
either  a  loss  of  the  sales  load  deducted 
from  initial  premium  payments,  an 
additional  sales  load  upon  reinvestment 
of  the  redemption  proceeds,  or  both. 
Moreover,  in  the  insurance  product 
context,  a  Contract  Owner  forced  to 
redeem  may  suffer  adverse  tax 
consequences.  Section  26(c)  affords  this 
protection  to  investors  by  preventing  a 
depositor  or  trustee  of  a  unit  investment 
trust  that  holds  shares  of  one  issuer 
from  substituting  for  those  shares  the 
shares  of  another  issuer,  unless  the 
Commission  approves  that  substitution. 

3.  The  Applicants  assert  that  the 
purposes,  terms  and  conditions  of  the 
Substitution  are  consistent  with  the 
principles  and  purposes  of  Section  26(c) 
and  do  not  entail  any  of  the  abuses  that 
Section  26(c)  is  designed  to  prevent. 
Applicants  have  reserved  the  right  to 
make  such  a  substitution  under  the 
Contracts  and  this  reserved  right  is 
disclosed  in  the  prospectus  for  the 
Contracts. 

4.  The  Applicants  submit  that  the 
investment  objectives  and  policies  of 
the  Replacement  Fund  are  sufficiently 
similar  to  those  of  the  Replaced  Fund 
that  Contract  Owners  will  have 
continuity  in  investment  expectations. 
Accordingly,  the  Replacement  Fund  is 
an  appropriate  investment  vehicle  for 
those  Contract  Owners  who  have 
account  values  allocated  to  the  Replaced 
Fund. 

5.  The  Applicants  represent  that  for 
the  24-month  period  following  the  date 
of  the  Substitution,  JNL  agrees  to  limit 
the  total  operating  expenses  of  the 
Replacement  Fund  (taking  into  account 
any  expense  waiver  or  reimbursement) 
on  an  annualized  basis  to  the  net 
expense  level  of  the  Replaced  Fund  for 
the  2007  fiscal  year.  In  addition,  for  24 
months  following  the  Substitution,  JNL 
will  not  increase  asset-based  fees  or 
charges  for  Contracts  outstanding  on  the 
day  of  the  Substitution.  JNL  represents 
that  the  Substitution  and  the  selection 
of  the  Replacement  Fund  were  not 
motivated  by  any  financial 
consideration  paid  or  to  be  paid  by  the 
Replacement  Fund,  its  adviser,  its  sub¬ 
adviser  or  underwriters,  or  their 
respective  affiliates.3 


3  In  this  regard,  JNL  has  been  receiving  .30% 
annually  in  "revenue  sharing”  with  respect  to 
investments  by  its  separate  accounts  in  the 
Replaced  Fund  and  expects  that  it  will  receive  that 
same  percentage  amount  from  the  Replacement 
Fund.  With  respect  to  the  Replaced  Fund.  JNL 
receives  .15%  pursuant 'to  the  Replaced  Fund's 
Administrative  Services  Plan  and  .15%  from  the 
Replaced  Fund's  investment  adviser  for  non- 
marketing  services  rendered  to  current  and 
prospective  Contract  Owners.  With  respect  to  the 
Replacement  Fund,  JNL  expects  to  receive  from  the 


6.  The  Applicants  assert  that  the 
Substitution  will  not  result  in  the  type 
of  costly  forced  redemption  that  Section 
26(c)  was  intended  to  guard  against  and, 
for  the  following  reasons,  is  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  Act: 

(1)  The  Replacement  Fund  is  an 
appropriate  fund  to  which  to  move 
Contract  Owners  with  account  values 
allocated  to  the  Replaced  Fund  because 
the  new  fund  has  substantially  similar 
investment  objectives  and  policies. 

(2)  The  costs  of  the  Substitution, 
including  any  brokerage  costs,  will  be 
borne  by  JNL  and  will  not  be  borne  by 
Contract  Owners.  No  charges  will  be 
assessed  to  effect  the  Substitution. 

(3)  The  Substitution  will  be  at  the  net 
asset  value  of  the  shares  without  the 
imposition  of  any  transfer  or  similar 
charge  and  with  no  change  in  the 
amount  of  any  Contract  Owner’s 
account  value. 

(4)  The  Substitution  will  not  cause  the 
fees  and  charges  under  the  Contracts 
currently  being  paid  by  Contract 
Owners  to  be  greater  after  the 
Substitution  than  before  the 
Substitution  and  will  result  in  Contract 
Owners’  account  values  being  moved  to 
a  Fund  with  the  same  or  lower  current 
total  annual  expenses. 

(5)  All  Contract  Owners  will  be  given 
notice  of  the  Substitution  prior  to  the 
Substitution  and  will  have  an 
opportunity  before,  and  for  30  days 
after,  the  Substitution  to  reallocate 
account  value  among  other  available 
Sub-Accounts  without  diminishing  the 
number  of  free  transfers  that  may  be 
made  in  a  given  contract  year  and 
without  the  imposition  of  any  transfer 
charge  or  limitation,  other  than  the 
transaction  fee  applicable  to  certain 
Sub-Accounts  and  any  applicable 
limitations  in  place  to  deter  potentially 
harmful  excessive  trading  or  limitation 
on  the  number  of  transfers  to  or  from  the 
fixed  accounts  available  with  the 
variable  annuity  contracts. 

(6)  Within  five  days  after  the 
Substitution,  JNL  will  send  to  its 
affected  Contract  Owners  written 
confirmation  that  the  Substitution  has 
occurred. 

(7)  The  Substitution  will  in  no  way 
alter  the  insurance  benefits  to  Contract 
Owners  or  the  contractual  obligations  of 
JNL. 

(8)  The  Substitution  will  have  no 
adverse  tax  consequences  to  Contract 
Owners  and  will  in  no  way  alter  the  tax 
benefits  to  Contract  Owners. 

(9)  The  Replacement  Fund  will  not 
rely  on  any  ‘‘manager  of  managers” 


Replacement  Fund  .30%  for  administrative 
services. 
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exemptive  relief  unless  such  action  is 
approved  by  a  majority  of  the 
Replacement  Fund’s  shareholders  at  a 
meeting  whose  record  date  is  after  the 
Substitution  has  been  effected. 

7.  The  Section  17  Applicants  request 
an  order  under  Section  17(b)  exempting 
them  from  the  provisions  of  Section 
17(a)  to  the  extent  necessary  to  permit 
JNL  to  carry  out  the  proposed 
substitution.  Section  17(a)(1)  of  the  Act, 
in  relevant  part,  prohibits  any  affiliated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of 
such  person,  acting  as  principal,  from 
knowingly  selling  any  security  or  other 
property  to  that  company.  Section 
17(a)(2)  of  the  Act  generally  prohibits 
the  persons  described  above,  acting  as 
principal,  from  knowingly  purchasing 
any  security  or  other  property  from  the 
registered  company. 

8.  JNL,  as  depositor  of  the  Separate 
Accounts,  is  an  affiliate  of  the  Separate 
Accounts  and  also  JNF  Advisor,  which 
serves  as  investment  adviser  for  the 
affected  NLVT  series.  As  such,  JNF 
Advisor  could  be  deemed  to  control  the 
affected  NLVT  series  and  be  an  affiliate 
of  the  affected  NLVT  series.  Assuming, 
for  this  or  other  reasons,  that  an  affected 
NLVT  series  is  an  affiliate  of  an  affiliate 
of  JNL,  to  the  extent  the  Separate 
Accounts  each  use  assets  received  in- 
kind  to  purchase  Replacement  Fund 
Shares,  the  substitutions  would  involve 
one  or  more  purchases  or  sales  of 
securities  or  property  between  persons 
who  are  affiliates  of  affiliates. 
Accordingly,  the  Section  17  Applicants 
are  seeking  relief,  to  the  extent 
necessary,  from  Section  17(a)  for  the  in- 
kind  purchases  and  sales  of 
Replacement  Fund  Shares. 

9.  Section  17(b)  of  the  Act  provides 
that  the  Commission  may,  upon 
application,  grant  an  order  exempting 
any  transaction  from  the  prohibitions  of 
Section  17(a)  if  the  evidence  establishes 
that: 

(1)  The  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned; 

(2)  The  proposed  transaction  ^ 
consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  records  filed  under  the 
Act;  and 

(3)  The  proposed  transaction  is 
consistent  with  the  general  purposes  of 
the  Act. 

10.  The  Section  17  Applicants  submit 
that,  for  all  the  reasons  set  forth  in 
paragraphs  3-6  immediately  above,  the 
terms  of  the  proposed  in-kind  purchases 


of  shares  of  the  Replacement  Fund  by 
the  Separate  Accounts,  including  the 
consideration  to  be  paid  and  received, 
as  described  in  this  Application,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned.  The  Section  17  Applicants 
also  submit  that  the  proposed  in-kind 
purchases  by  the  Separate  Accounts  are 
consistent  with  the  policies  of  JNL  and 
the  affected  NLVT  series.  Finally,  the 
Section  17  Applicants  submit  that  the 
proposed  substitutions  are  consistent 
with  the  general  purposes  of  the  Act. 

11.  The  Section  17  Applicants  assert 
that,  to  the  extent  the  Separate 
Account’s  in-kind  purchases  of 
Replacement  Fund  shares  are  deemed  to 
involve  principal  transactions  between 
entities  which  are  affiliates  of  affiliates, 
the  procedures  described  below  should 
be  sufficient  to  assure  that  the  terms  of 
the  proposed  transactions  are  reasonable 
and  fair,  to  all  participants.  The  Section 
17  Applicants  maintain  that  the  terms  of 
the  proposed  in-kind  purchase 
transactions,  including  the 
consideration  to  be  paid  and  received  by 
each  Fund  involved,  are  reasonable,  fair 
and  do  not  involve  overreaching.  In 
addition,  although  not  applicable,  the 
in-kind  transactions  will  conform  with 
all  except  one  of  the  conditions 
enumerated  in  Rule  17a-7.  The 
proposed  transactions  will  take  place  at 
relative  net  asset  value  in  conformity 
with  the  requirements  of  Section  22(c) 
of  the  Act  and  Rule  22c-l  thereunder 
with  no  change  in  the  amount  of  any 
Contract  Owner’s  account  value  or 
death  benefit  or  in  the  dollar  value  of 
his  or  her  investment  in  any  Sub- 
Account.  Contract  Owners  will  not 
suffer  any  adverse  tax  consequences  as 

a  result  of  the  substitution.  The  fees  and 
charges  under  the  Contracts  will  not 
increase  because  of  the  substitution. 
Even  though  they  may  not  rely  on  Rule 
17a-7,  the  Section  17  Applicants 
believe  that  the  Rule’s  conditions 
outline  the  type  of  safeguards  that  result 
in  transactions  that  are  fair  and 
reasonable  to  registered  investment 
company  participants  and  preclude 
overreaching. 

12.  The  Section  17  Applicants  will 
carry  out  the  proposed  in-kind 
purchases  in  conformity  with  all  of  the 
conditions  of  Rule  17a-7  and  the 
Replacement  Fund’s  procedures 
thereunder,  except  that  the 
consideration  paid  for  the  securities 
being  purchased  or  sold  may  not  be 
entirely  cash.  Nevertheless,  the 
circumstances  surrounding  the 
proposed  substitution  will  be  such  as  to 
offer  the  same  degree  of  protection  to 
the  Replacement  Fund  from 
overreaching  that  Rule  1 7 a- 7  provides 


to  them  generally  in  connection  with 
their  purchase  and  sale  of  securities 
under  that  Rule  in  the  ordinary  course 
of  their  business.  In  particular,  JNL  (or 
any  of  their  affiliates)  cannot  effect  the 
proposed  transaction  at  a  price  that  is 
disadvantageous  to  the  Replacement 
Fund.  Although  the  transaction  may  not 
be  entirely  for  cash,  it  will  be  effected 
based  upon  (1)  the  independent  market 
price  of  the  portfolio  securities  valued 
as  specified  in  paragraph  (b)  of  Rule 
17a-7,  and  (2)  the  net  asset  value  per 
share  of  the  Fund  valued  in  accordance 
with  the  procedures  disclosed  in  its 
registration  statement  and  as  required 
by  Rule  22c-l  under  the  Act.  No 
brokerage  commission,  fee,  or  other 
remuneration  will  be  paid  to  any  party 
in  connection  with  the  proposed  in-kind 
transaction.  .  * 

13.  The  Section  17  Applicants  assert 
that  the  sale  of  shares  of  the 
Replacement  Fund  for  investment 
securities,  as  contemplated  by  the 
proposed  in-kind  transaction,  is 
consistent  with  the  investment  policy 
and  restrictions  of  the  Replacement 
Fund  because  (1)  the  shares  are  sold  at 
their  net  asset  value,  and  (2)  the 
portfolio  securities  are  of  the  type  and 
quality  that  the  Replacement  Fund 
would  each,  have  acquired  with  the 
proceeds  from  share  sales  had  the  shares 
been  sold  for  cash.  To  assure  that  the 
second  of  these  conditions  is  met,  the 
sub-adviser  will  examine  the  portfolio 
securities  being  offered  to  the 
Replacement  Fund  and  accept  only 
those  securities  as  consideration  for 
shares  that  it  would  have  acquired  for 
such  fund  in  a  cash  transaction. 

14.  The  Section  17  Applicants  submit 
that  the  proposed  in-kind  transactions 
are  consistent  with  the  general  purposes 
of  the  Act  as  stated  in  the  Findings  and 
Declaration  of  Policy  in  Section  1  of  the 
Act.  The  proposed  transactions  do  not 
present  any  of  the  conditions  or  abuses 
that  the  Act  was  designed  to  prevent.  In 
particular,  Sections  1(b)(2)  and  (3)  of  the 
Act  state,  among  other  things,  that  the 
national  public  interest  and  the  interest 
of  investors  are  adversely  affected 
“when  investment  companies  are 
organized,  operated,  managed,  or  their 
portfolio  securities  are  selected  in  the 
interest  of  directors,  officers,  investment 
advisers,  depositors,  or  other  affiliated 
persons  thereof,  or  in  the  interests  of 
other  investment  companies  or  persons 
engaged  in  other  lines  of  business, 
rather  than  in  the  interest  of  all  classes 
of  such  companies’  security  holders; 

*  *  *  when  investment  companies 
issue  securities  containing  inequitable 
or  discriminatory  provisions,  or  fail  to 
protect  the  preferences  and  privileges  of 
the  holders  of  their  outstanding 
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securities*  *  For  all  the  reasons 
stated  in  Sections  V.B.  and  VI  of  the 
Application,  the  abuses  described  in 
Sections  1(b)(2)  and  (3)  of  the  Act  will 
not  occur  in  connection  with  the 
proposed  in-kind  purchases. 

15.  The  Section  17  Applicants  note 
that  the  Commission  has  previously 
granted  exemptions  from  Section  17(a) 
in  circumstances  substantially  similar  in 
all  material  respects  to  those  presented 
in  this  Application  to  applicants 
affiliated  with  an  open-end  management 
investment  company  that  proposed  to 
purchase  shares  issued  by  the  company 
with  investment  securities  of  the  type 
that  the  company  might  otherwise  have 
purchased  for  its  portfolio.  In  these 
cases,  the  Commission  issued  an  order 
pursuant  to  Section  17(b)  of  the  Act 
where  the  expense  of  liquidating  such 
investment  securities  and  using  the  cash 
proceeds  to  purchase  shares  of  the 
investment  company  would  have 
reduced  the  value  of  investors’  ultimate 
investment  in  such  shares. 

Conclusion 

For  the  reasons  and  upon  the  facts  set 
forth  above,  the  Applicants  and  the 
Section  17  Applicants  believe  that  the 
requested  order  meets  the  standards  set 
forth  in  Section  26(c)  and  Section  17(b), 
respectively,  and  should,  therefore,  be 
granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E8-5100  Filed  3-13-08;  8:45  am] 

BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-28190;  File  No.  812-13439] 

MetLife  Insurance  Company  of 
Connecticut,  et  al. 

March  10,  2008. 

AGENCY:  Securities  and  Exchange 
Commission  (“Commission”). 

ACTION:  Notice  of  application  for  an 
order  pursuant  to  Section  26(c)  of  the 
Investment  Company  Act  of  1940  (the 
“Act”)  approving  certain  substitutions 
of  securities  and  an  order  of  exemption 
pursuant  to  Section  17(b)  of  the  Act 
from  Section  17(a)  of  the  Act. 


APPLICANTS:  MetLife  Insurance 
Company  of  Connecticut  (“MetLife  of 
CT”),  MetLife  of  CT  Separate  Account 
Five  for  Variable  Annuities  (“Separate 
Account  Five”),  MetLife  of  CT  Separate 
Account  Seven  for  Variable  Annuities 


(“Separate  Account  Seven”),  MetLife  of 
CT  Separate  Account  Nine  for  Variable 
Annuities  (“Separate  Account  Nine”), 
MetLife  of  CT  Separate  Account  Eleven 
for  Variable  Annuities  (“Separate 
Account  Eleven”),  MetLife  of  CT 
Separate  Account  Thirteen  for  Variable 
Annuities  (“Separate  Account 
Thirteen”),  MetLife  of  CT  Fund  U  for  ' 
Variable  Annuities  (“Fund  U”),  MetLife 
of  CT  Separate  Account  PF  for  Variable 
Annuities  (“Separate  Account  PF”), 
MetLife  of  CT  Separate  Account  TM  for 
Variable  Annuities  (“Separate  Account 
TM”),  MetLife  of  CT  Fund  ABD  for 
Variable  Annuities  (“Fund  ABD”), 
MetLife  of  CT  Fund  BD  for  Variable 
Annuities  (“Fund  BD”),  MetLife  of  CT 
Separate  Account  QP  for  Variable 
Annuities  (“Separate  Account  QP”), 
MetLife  of  CT  Separate  Account  QPN 
for  Variable  Annuities  (“Separate 
Account  QPN”),  MetLife  of  CT  Fund  BD 

III  for  Variable  Annuities  (“Fund  BD 
III”),  MetLife  Insurance  Company  of  CT 
Variable  Annuity  Separate  Account 
2002  (“Separate  Account  2002”), 
MetLife  of  CT  Separate  Account 
CPPVUL  I  (“Separate  Account  CPPVUL 
I”),  MetLife  of  CT  Fund  UL  III  for 
Variable  Life  Insurance  (“Fund  UL  III”), 
MetLife  of  CT  Fund  UL  for  Variable  Life 
Insurance  (“Fund  UL”),  MetLife  of  CT 
Separate  Account  Six  for  Variable 
Annuities  (“Separate  Account  Six”), 
MetLife  of  CT  Separate  Account  Eight 
for  Variable  Annuities  (“Separate 
Account  Eight”),  MetLife  of  CT  Separate 
Account  Ten  for  Variable  Annuities 
(“Separate  Account  Ten”),  MetLife  of 
CT  Separate  Account  Twelve  for 
Variable  Annuities  (“Separate  Account 
Twelve”),  MetLife  of  CT  Separate 
Account  Fourteen  for  Variable 
Annuities  (“Separate  Account 
Fourteen”),  MetLife  of  CT  Separate 
Account  PF  II  for  Variable  Annuities 
(“Separate  Account  PF  II”),  MetLife  of 
CT  Separate  Account  TM  II  for  Variable 
Annuities  (“Separate  Account  TM  II”), 
MetLife  of  CT  Fund  ABD  II  for  Variable 
Annuities  (“Fund  ABD  II”),  MetLife  of 
CT  Fund  BD  II  for  Variable  Annuities 
(“Fund  BD  II”),  MetLife  of  CT  Fund  BD 

IV  for  Variable  Annuities  (“Fund  BD 
IV”),  MetLife  Life  and  Annuity 
Company  of  CT  Variable  Annuity 
Separate  Account  2002  (“MetLife  LAN 
Separate  Account  2002”),  MetLife  of  CT 
Fund  UL  II  for  Variable  Life  Insurance 
(“Fund  UL  II”),  MetLife  Investors 
Insurance  Company  (“MetLife 
Investors”),  MetLife  Investors  Variable 
Annuity  Account  One  (“VA  Account 
One”),  MetLife  Investors  Variable 
Annuity  Account  Five  (“VA  Account 
Five”),  MetLife  Investors  Variable  Life 
Account  One  (“VL  Account  One”), 


MetLife  Investors  Variable  Life  Account 
Five  (“VL  Account  Five”),  MetLife 
Investors  Variable  Life  Account  Eight 
(“VL  Account  Eight”),  First  MetLife 
Investors  Insurance  Company  (“First 
MetLife  Investors”),  First  MetLife 
Investors  Variable  Annuity  Account 
One  (“First  VA  Account  One”),  MetLife 
Investors  USA  Insurance  Company 
(“MetLife  Investors  USA”),  MetLife 
Investors  USA  Separate  Account  A 
(“Separate  Account  A”),  Metropolitan 
Life  Insurance  Company  (“MetLife”), 
Metropolitan  Life  Separate  Account  E 
(“Separate  Account  E”),  Metropolitan 
Life  Separate  Account  F  ("Separate 
Account  F”),  Metropolitan  Life  Separate 
Account  DCVL  (“Separate  Account 
DCVL”),  Metropolitan  Life  Separate 
Account  UL  (“Separate  Account  UL"), 
Metropolitan  Life  Variable  Annuity 
Separate  Account  I  (formerly  First 
Citicorp  Life  Variable  Annuity  Separate 
Account)  (“Separate  Account  I”), 
Metropolitan  Life  Variable  Annuity 
Separate  Account  II  (formerly  Citicorp 
Life  Variable  Annuity  Separate 
Account)  (“Separate  Account  II”), 
Metropolitan  Life  Separate  Account  18S 
(formerly  Security  Equity  Separate 
Account  18)  (“Separate  Account  18S”), 
Metropolitan  Life  Separate  Account  13S 
(formerly  Security  Equity  Separate 
Account  13)  (“Separate  Account  13S”), 
Metropolitan  Life  Separate  Account  37S 
(formerly  Security  Equity  Separate 
Account  37)  (“Separate  Account  37S”), 
Security  Equity  Separate  Account 
Twenty  Six  (“SE  Separate  Account 
Twenty  Six”),  The  New  England 
Variable  Account  (“NEVA”),  New 
England  Life  Insurance  Company  (“New 
England”),  New  England  Variable  Life 
Separate  Account  (“NEVL  Separate 
Account”),  New  England  Variable  Life 
Separate  Account  Four  (“NEVL  Separate 
Account  Four”),  New  England  Variable 
Life  Separate  Account  Five  (“NEVL 
Separate  Account  Five”),  General 
American  Life  Insurance  Company 
(“General  American”)  (together  with 
MetLife  of  CT,  MetLife  Investors,  First 
MetLife  Investors,  MetLife  Investors 
USA,  MetLife,  New  England  and 
General  American,  the  “Insurance 
Companies”),  General  American 
Separate  Account  Two  (“GA  Separate 
Account  Two”),  General  American 
Separate  Account  Seven  (“GA  Separate 
Account  Seven”),  General  American 
Separate  Account  Eleven  (“GA  Separate 
Account  Eleven”),  General  American 
Separate  Account  Twenty  Eight  (“GA 
Separate  Account  Twenty  Eight”), 
General  American  Separate  Account 
Thirty-Three  (“Separate  Account  Thirty- 
Three”),  General  American  Separate 
Account  Fifty-Eight  (“GA  Separate 
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Account  Fifty-Eight”),  General 
American  Separate  Account  Fifty-Nine 
(“GA  Separate  Account  Fifty-Nine”) 
(together  with  Separate  Account  Six, 
Separate  Account  Seven,  Separate 
Account  Eight,  Separate  Account  Nine, 
Separate  Account  Ten,  Separate 
Account  Eleven,  Separate  Account 
Twelve,  Separate  Account  Thirteen, 
Separate  Account  Fourteen,  Fund  U, 
Separate  Account  PF,  Separate  Account 
TM,  Fund  ABD,  Fund  BD,  Separate 
Account  QP,  Separate  Account  QPN, 
Fund  BD  III,  Separate  Account  2002, 
Separate  Account  CPPVUL  I,  Separate 
Account  Five,  Fund  UL  III,  Fund  UL, 
Separate  Account  PF  II,  Separate 
Account  TM  II,  Fund  ABD  II,  Fund  BD 
II,  Fund  BD  IV,  MetLife  LAN  Separate 
Account  2002,  Fund  UL  II,  VA  Account 
One,  VA  Account  Five,  VL  Account 
Eight,  First  VA  Account  One,  VL 
Account  One,  VL  Account  Five, 

Separate  Account  A,  Separate  Account 
E,  Separate  Account  F,  Separate 
Account  DCVL,  Separate  Account  UL, 
Separate  Account  I,  Separate  Account  II, 
Separate  Account  18S,  Separate 
Account  13S,  Separate  Account  37S,  SE 
Separate  Account  Twenty  Six,  NEVA, 
NEVL  Separate  Account,  NEVL  Separate 
Account  Four,  NEVL  Separate  Account 
Five,  GA  Separate  Account  Two,  GA 
Separate  Account  Seven,  GA  Separate 
Account  Eleven,  GA  Separate  Account 
Twenty  Eight,  GA  Separate  Account 
Thirty-Three,  GA  Separate  Account 
Fifty-Eight  and  GA  Separate  Account 
Fifty-Nine,  the  “Separate  Accounts”), 
Met  Investors  Series  Trust  (“MIST”)  and 
Metropolitan  Series  Fund,  Inc.  (“Met 
Series  Fund”  together  with  MIST,  the 
“Investment  Companies”).  The 
Insurance  Companies  and  the  Separate 
Accounts  are  referred  to  as  the 
“Substitution  Applicants”  or 
“Applicants.”  The  Insurance 
Companies,  the  Separate  Accounts  and 
the  Investment  Companies  are  referred 
to  as  the  “Section  17  Applicants.” 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  approving  the  substitution 
of  certain  series  of  the  Investment 
Companies  for  shares  of  series  of  other 
registered  investment  companies  held 
by  the  Separate  Accounts  to  fund 
certain  group  and  individual  variable 
annuity  contracts  and  variable  life 
insurance  policies  issued  by  the 
Insurance  Companies  (collectively,  the 
“Contracts”).  The  Section  17  Applicants 
seek  an  order  pursuant  to  Section  17(b) 
of  the  Act  to  permit  certain  in-kind 
transactions  in  connection  with  the 
Substitutions. 

FILING  DATE:  The  application  was  filed 
on  October  10,  2007,  and  an  amended 


and  restated  application  was  filed  on 
March  7,  2008. 

HEARING  OR  NOTIFICATION  OF  HEARING: 

An  order  granting  the  application  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Secretary  of  the  Commission  and 
serving  Applicants  with  a  copy  of  the 
request  personally  or  by  mail.  Hearing 
requests  should  be  received  by  the 
Commission  by  5:30  p.m.  on  April  14, 
2008,  and  should  be  accompanied  by 
proof  of  service  on  Applicants,  in  the 
form  of  an  affidavit  or  for  lawyers  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer’s 
interest,  the  reason  for  the  request  and 
the  issued  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  100  F  Street, 

NE.,  Washington,  DC  20549-1090. 
Applicants  do  Paul  G.  Cellupica,  Chief 
Counsel,  MetLife  Group,  One  MetLife 
Plaza,  27-01  Queens  Plaza  North,  Long 
Island  City,  NY  11101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alison  T.  White,  Senior  Counsel,  or 
Joyce  M.  Pickholz,  Branch  Chief,  Office 
of  Insurance  Products,  Division  of  t 
Investment  Management,  at  (202)  551- 
6795. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Public  Reference  Branch  of  the 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549,  (202-551-8090). 

Applicants’  Representations 

1.  MetLife  of  CT  (formerly,  The 
Travelers  Insurance  Company)  is  a  stock 
life  insurance  company  organized  in 
1863  under  the  laws  of  Connecticut. 
MetLife  Investors  is  a  stock  life 
insurance  company  organized  on 
August  17,  1981,  under  the  laws  of 
Missouri.  First  MetLife  Investors  is  a 
stock  life  insurance  company  organized 
on  December  31,  1992,  under  the  laws 
of  New  York.  MetLife  Investors  USA  is 

a  stock  life  insurance  company 
organized  on  September  13, 1960,  under 
the  laws  of  Delaware.  MetLife  is  a  stock 
life  insurance  company  organized  in 
1868  under  the  laws  of  New  York.  New 
England  is  a  stock  life  insurance 
company  organized  in  1980  under  the 
laws  of  Delaware.  General  American  is 
a  stock  life  insurance  company 
organized  in  1933  under  the  laws  of 
Missouri. 

2.  Separate  Account  Five,  Separate 
Account  Seven,  Separate  Account  Nine, 


Separate  Account  Eleven,  Separate 
Account  Thirteen,  Fund  U,  Separate 
Account  PF,  Separate  Account  TM, 

Fund  ABD,  Fund  BD,  Separate  Account 
QP,  Fund  BD  III,  Separate  Account 
2002,  Fund  UL  III,  Fund  UL,  Separate 
Account  Six,  Separate  Account  Eight, 
Separate  Account  Ten,  Separate 
Account  Twelve,  Separate  Account 
Fourteen,  Separate  Account  PF  II, 
Separate  Account  TM  II,  Fund  ABD  II, 
Fund  BD  II,  Fund  BD  IV,  MetLife  LAN 
Separate  Account  2002,  Fund  UL  II,  VA 
Account  One,  VA  Account  Five,  VL 
Account  One,  VL  Account  Five,  First 
VA  Account  One,  Separate  Account  A, 
Separate  Account  E,  Separate  Account 
UL,  Separate  Account  I,  Separate 
Account  II,  Separate  Account  13S,  SE 
Separate  Account  Twenty  Six,  NEVA, 
NEVL  Separate  Account,  GA  Separate 
Account  Two,  GA  Separate  Account 
Eleven,  and  GA  Separate  Account 
Twenty  Eight  are  registered  under  the 
Act  as  unit  investment  trusts  for  the 
purpose  of  funding  the  Contracts. 
Security  interests  under  the  Contracts 
have  been  registered  under  the 
Securities  Act  of  1933. 

3.  Separate  Account  QPN  is  exempt 
from  registration  under  the  Act.  Security 
interests  under  the  Contracts  have  been 
registered  under  the  Securities  Act  of 
1933. 

4.  Separate  Account  CCPVUL  1,  VL 
Account  Eight,  Separate  Account  DCVL, 
Separate  Account  18S,  Separate 
Account  37S,  NEVL  Separate  Account 
Four,  Separate  Account  F,  NEVL 
Separate  Account  Five,  GA  Separate 
Account  Seven,  GA  Separate  Account 
Thirty -Three,  GA  Separate  Account 
Fifty-Eight,  and  GA  Separate  Account 
Fifty-Nine  serve  as  separate  account 
funding  vehicles  for  certain  Contracts 
that  are  exempt  from  registration  under 
Section  4(2)  of  the  Securities  Act  of 
1933  and  Regulation  D  thereunder. 

5.  MIST  and  Met  Series  Fund  are  each 
registered  under  the  Act  as  open-end 
management  investment  companies  of 
the  series  type,  and  their  securities  are 
registered  under  the  Securities  Act  of 
1933.  Met  Investors  Advisory,  LLC  and 
MetLife  Advisers,  LLC  serve  as 
investment  adviser  to  MIST  and  Met 
Series  Fund,  respectively. 

6.  The  annuity  contracts  permit  the 
Insurance  Companies  to  substitute 
shares  of  one  fund  with  shares  of 
another,  including  a  fund  of  a  different 
registered  investment  company. 

7.  Each  Insurance  Company,  on  its 
behalf  and  on  behalf  of  the  Separate 
Accounts,  proposes  to  make  certain 
substitutions  of  shares  of  sixteen  funds 
(the  “Existing  Funds”)  held  in  sub¬ 
accounts  of  its  respective  Separate 
Accounts  for  certain  series  (the 
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“Replacement  Funds”)  of  MIST  and  Met 
Series  Fund. 

8.  The  proposed  substitutions  are  as 
follows:  shares  of  MIST’s  Lazard  Mid- 
Cap  Portfolio  for  shares  of  AIM  V.L  Mid- 
Cap  Core  Equity  Portfolio  and  Dreyfus 
MidCap  Stock  Portfolio;  shares  of  Met 
Series  Fund’s  Davis  Venture  Value 
Portfolio  for  shares  of  Dreyfus 
Appreciation  Portfolio;  shares  of  Met 
Series  Fund’s  T.  Rowe  Price  Small  Cap 
Growth  Portfolio  for  shares  of  Dreyfus 
Developing  Leaders  Portfolio;  shares  of 
MIST’s  Oppenheimer  Capital 
Appreciation  Portfolio  for  shares  of 
Fidelity  VIP  Growth  Portfolio;  shares  of 
MIST’s  MFS  Emerging  Markets  Equity 
Portfolio  for  shares  of  Templeton 


Developing  Markets  Securities  Fund; 
shares  of  Met  Series  Fund’s  Jennison 
Growth  Portfolio  for  shares  of  Van 
Kampen  Strategic  Growth  Portfolio; 
shares  of  MIST’s  Van  Kampen  Mid-Cap 
Growth  Portfolio  for  shares  of  Van 
Kampen  UIF  Mid  Cap  Growth  Portfolio 
and  Putnam  VT  Discovery  Growth 
Fund;  shares  of  Met  Series  Fund’s 
Western  Asset  Management  U.S. 
Government  Portfolio  for  shares  of  AIM 
V.I.  Government  Securities  Fund  and 
Legg  Mason  Partners  Variable 
Government  Portfolio;  shares  of  Met 
Series  Fund’s  T.  Rowe  Price  Large  Cap 
Growth  Portfolio  for  shares  of 
AllianceBernstein  VPS  Large  Cap 
Growth  Portfolio  and  MFS  Emerging 


Growth  Series;  shares  of  MIST’s  MFS 
Research  International  Portfolio  for 
shares  of  Fidelity  VIP  Overseas 
Portfolio;  shares  of  Met  Series  Fund’s 
Oppenheimer  Global  Equity  Portfolio 
for  shares  of  Janus  Worldwide  Growth 
Portfolio;  and  shares  of  MIST’s 
BlackRock  Large-Cap  Core  Portfolio  for 
shares  of  MFS  Research  Series. 

9.  Following  is  a  summary  of  the 
investment  objectives  and  polices  of  the 
Existing  Funds  and  their  respective 
Replacement  Funds.  Additional 
information  including  asset  sizes,  risk 
factors  and  comparative  performance 
history  for  each  Existing  Fund  and  each 
Replacement  Fund  can  be  found  in  the 
Application. 


Existing  fund 


Replacement  fund 


AIM  V.I.  Mid-Cap  Core  Equity  Fund — seeks  long-term  capital  growth. 
The  Fund  normally  invests  at  least  80%  of  its  assets  in  equity  securi¬ 
ties,  including  convertible  securities,  of  mid-capitalization  companies. 

Dreyfus  MidCap  Stock  Portfolio — seeks  investment  results  that  are 
greater  than  the  total  return  performance  of  publicly  traded  common 
stocks  of  mid-sized  domestic  companies  in  the  aggregate  as  rep¬ 
resented  by  the  Standard  &  Poor’s  MidCap  400  Index.  The  Portfolio 
normally  invests  at  least  80%  of  its  assets  in  stocks  of  mid-sized  ! 
companies. 

Dreyfus  Appreciation  Portfolio — seeks  long-term  capital  growth  con¬ 
sistent  with  the  preservation  of  capital.  Current  income  is  a  sec¬ 
ondary  goal.  Under  normal  circumstances,  the  Portfolio  invests  at 
least  80%  of  its  assets  in  common  stocks. 

Dreyfus  Developing  Leaders  Portfolio — seeks  capital  growth.  The  Port¬ 
folio  normally  invests  at  least  80%  of  its  assets  in  the  stocks  of  com¬ 
panies  believed  to  be  developing  leaders,  companies  characterized  ! 
by  new  or  innovative  products,  services  or  processes  having  the  po¬ 
tential  to  enhance  earnings  or  revenue  growth. 

Fidelity  VIP  Growth  Portfolio — seeks  capital  appreciation.  Normally,  the 
Portfolio  invests  at  least  80%  of  its  assets  in  stocks,  primarily  com¬ 
mon  stocks. 

Templeton  Developing  Markets  Securities  Fund— seeks  long-term  cap¬ 
ital  appreciation.  Normally,  the  Fund  invests  at  least  80%  of  its  net 
assets  in  emerging  market  investments. 

Van  Kampen  Strategic  Growth  Portfolio — seeks  capital  appreciation. 
Under  normal  market  conditions,  the  Portfolio  invests  primarily  in 
common  stocks  of  domestic  or  foreign  companies  considered  to 
have  higher  potential  growth  rates  than  may  be  currently  expected  in 
the  market. 

Van  Kampen  UIF  Mid  Cap  Growth  Portfolio — seeks  long-term  capital 
growth  by  investing  primarily  in  common  stocks  and  other  equity  se¬ 
curities. 

Putnam  VT  Discovery  Growth  Fund — seeks  long-term  growth  of  capital. 
The  Fund  invests  mainly  in  the  common  stocks  of  U.S.  companies 
with  a  focus  on  growth  stocks. 

AIM  V.I.  Government  Securities  Fund — seeks  a  high  level  of  current  in¬ 
come  consistent  with  reasonable  concern  for  safety  of  principal.  Nor-  j 
mally,  at  least  80%  of  the  Fund’s  assets  will  be  invested,  issued, 
guaranteed  or  otherwise  backed  by  the  U.S.  Government  or  its  agen¬ 
cies  and  instrumentalities. 

Legg  Mason  Partners  Variable  Government  Portfolio — seeks  high  cur¬ 
rent  return  consistent  with  preservation  of  capital.  Under  normal  cir¬ 
cumstances,  the  Portfolio  invests  at  least  80%  of  its  net  assets  in 
debt  securities  issued  or  guaranteed  by  the  U.S.  government,  its 
agencies  or  instrumentalities  and  related  investments. 

AllianceBernstein  VPS  Large  Cap  Growth  Portfolio — seeks  long  term 
growth  of  capital.  Under  normal  circumstances,  the  Portfolio  will  in¬ 
vest  at  least  80%  of  its  net  assets  in  common  stocks  of  a  limited 
number  of  large  capitalization  growth  U.S.  companies. 


Lazard  Mid-Cap  Portfolio — seeks  long-term  growth  of  capital.  The  Port¬ 
folio  normally  invests  at  least  80%  of  its  net  assets  in  equity  securi¬ 
ties  including  convertible  securities  of  undervalued  mid-cap  compa¬ 
nies. 


Davis  Venture  Value  Portfolio — seeks  growth  of  capital.  Under  normal 
circumstances,  the  majority  of  the  Portfolio’s  assets  are  primarily  in¬ 
vested  in  equity  securities  of  undervalued  companies  with  market 
capitalizations  of  at  least  $10  billion. 

T.  Rowe  Price  Small  Cap  Growth  Portfolio — seeks  long-term  capital 
growth.  Under  normal  market  conditions,  invests  at  least  80%  of  the 
Portfolio’s  net  assets  in  a  diversified  group  of  small  capitalization 
companies,  within  the  range  of  market  capitalization  of  companies  in 
the  MSCI  U.S.  Small  Cap  Growth  Index. 

Oppenheimer  Capital  Appreciation  Portfolio — seeks  capital  apprecia¬ 
tion.  The  Portfolio  invests  mainly  in  common  stocks  of  growth  com¬ 
panies. 

MFS  Emerging  Markets  Equity  Portfolio — seeks  capital  appreciation. 
The  Portfolio  normally  invests  at  least  80%  of  its  net  assets  in  equity 
investments  of  issuers  that  are  tied  economically  to  emerging  market 
economies. 

Jennison  Growth  Portfolio — seeks  long-term  growth  of  capital.  The 
Portfolio  normally  invests  at  least  65%  of  its  assets  in  equity  and  eq¬ 
uity-related  securities  of  U.S.  growth  companies  that  exceed  $1  bil¬ 
lion  in  market  capitalization  and  are  believed  to  have  strong  capital 
appreciation  potential. 

Van  Kampen  Mid-Cap  Growth  Portfolio — seeks  capital  appreciation. 
Under  normal  market  conditions,  the  Portfolio  invests  at  least  80%  of 
its  assets  in  securities  of  medium-sized  companies. 


Western  Asset  Management  U.S.  Government  Portfolio — seeks  to 
maximize  total  return  consistent  with  preservation  of  capital  and 
maintenance  of  liquidity.  The  Portfolio  generally  invests  at  least  80% 
of  its  assets  in  fixed  income  securities  issued  or  guaranteed  by  the 
U.S.  Government  or  its  agencies,  authorities  or  instrumentalities. 


T.  Rowe  Price  Large  Cap  Growth  Portfolio — seeks  long-term  growth  of 
capital  and,  secondarily,  dividend  income.  Normally,  the  Portfolio  in¬ 
vests  at  least  80%  of  its  assets  in  the  equity  securities  of  a  diversi¬ 
fied  group  of  large  capitalization  companies. 


13934 


Federal  Register/ Vol.  73,  No.  51 /Friday,  March  14,  2008 /Notices 


Existing  fund 

Replacement  fund 

MFS  Emerging  Growth  Series — seeks  capital  appreciation.  The  Series 
invests  primarily  in  equity  securities  of  companies  believed  to  have 
above  average  earnings  growth  potential. 

Fidelity  VIP  Overseas  Portfolio — seeks  long-term  growth  of  capital. 
Normally,  the  Portfolio  invests  at  least  80%  of  its  assets  in  non-U.S. 
securities,  primarily  common  stocks. 

Janus  Worldwide  Growth  Portfolio — seeks  long-term  growth  of  capital 
in  a  manner  consistent  with  the  preservation  of  capital.  The  Portfolio 
invests  primarily  in  the  common  stocks  of  companies  of  any  size  lo¬ 
cated  throughout  the  world. 

MFS  Research  Series — seeks  capital  appreciation.  The  investment  ad¬ 
viser  normally  invests  the  Series’  assets  primarily  in  equity  securities. 


MFS  Research  International  Portfolio — seeks  capital  appreciation.  The 
Portfolio  invests  primarily  in  foreign  equity  securities,  including 
emerging  market  equity  securities. 

Oppenheimer  Global  Equity  Portfolio — seeks  capital  appreciation. 
Under  normal  circumstances  the  Portfolio  invests  in  primarily  com¬ 
mon  stocks  of  U.S.  and  foreign  growth  companies. 

BlackRock  Large-Cap  Core  Portfolio — seeks  long-term  capital  growth. 
Normally,  the  Portfolio  invests  at  least  80%  of  its  assets  in  U.S. 
large-cap  companies. 


10.  The  management  fees,  12b-l  fees  operating  expenses  for  each  Existing 
(if  applicable)  other  expenses  and  total  and  Replacement  Fund  are  as  follows: 


1 

Management 

fees 

1 

Distribution 
(12b-1)  fees 

Other  ex¬ 
penses 

Total  an¬ 
nual  ex¬ 
penses 

Expense 

waivers 

Net  an¬ 
nual  ex¬ 
penses 

Replacement  Fund:  Lazard  Mid-Cap  Portfolio,  Class  B  . 

0.70 

*0.25 

0.06 

1.01 

N/A 

1.01 

Existing  Fund:  AIM  V.l.  Mid-Cap  Core  Equity  Fund,  Series  II 

0.72- 

0.25 

0.34 

1.31 

N/A 

1.31 

Replacement  Fund:  Lazard  Mid-Cap  Portfolio,  Class  A  . 

0.70 

N/A 

0.06 

0.76 

N/A 

0.76 

Existing  Fund:  Dreyfus  MidCap  Stock  Portfolio,  Initial  Class  .. 

0.75 

N/A 

0.06 

0.81 

N/A 

0.81 

Replacement  Fund:  Lazard  Mid-Cap  Portfolio,  Class  B  . 

0.70 

*0.25 

0.06 

•  1.01 

N/A 

1.01 

Existing  Fund:  Dreyfus  MidCap  Stock  Portfolio,  Service 

Class . 

0.75 

0.25 

0.06 

1.06 

N/A 

1.06 

Replacement  Fund:  Davis  Venture  Value  Portfolio,  Class  A  .. 

0.71 

N/A 

0.04 

0.75 

N/A 

0.75 

Existing  Fund:  Dreyfus  Appreciation  Portfolio,  Initial  Class  .... 

0.75 

N/A 

0.07 

0.82 

N/A 

0.82 

Replacement  Fund:  T.  Rowe  Price  Small  Cap  Growth  Port- 

folio,  Class  B  . 

0.51 

*0.25 

0.07 

0.83 

N/A 

0.83 

Existing  Fund:  Dreyfus  Developing  Leaders  Portfolio,  Initial 

Class . 

0.75 

N/A 

0.09 

0.84 

N/A 

0.84 

Replacement  Fund:  Oppenheimer  Capital  Appreciation  Port- 

folio,  Class  A  . 

0.57 

N/A 

0.05 

0.62 

N/A 

0.62 

Existing  Fund:  Fidelity  VIP  Growth  Portfolio,  Initial  Class . 

0.57 

N/A 

0.11 

0.68 

N/A 

0.68 

Replacement  Fund:  MFS  Emerging  Markets  Equity  Portfolio, 

Class  A  . 

1.04 

N/A 

0.29 

1.33 

**0.03 

1.30 

Existing  Fund:  Templeton  Developing  Markets  Securities 

Fund,  Class  1  . 

1.23 

N/A 

0.24 

1.47 

N/A 

1.47 

Replacement  Fund:  MFS  Emerging  Markets  Equity  Portfolio, 

Class  B  . 

1.04 

*0.25 

0.47 

1.76 

**0.21 

1.55 

Existing  Fund:Templeton  Developing  Markets  Securities 

Fund,  Class  2  . 

1.23 

0.25 

0.24 

1.72 

N/A 

1.72 

Replacement  Fund:  Jennison  Growth  Portfolio,  Class  A  . 

0.63 

N/A 

0.05 

0.68 

N/A 

0.68 

Existing  Fund:  Van  Kampen  Strategic  Growth  Portfolio, 

Class  1  . 

0.70 

N/A 

0.08 

0.78 

N/A 

0.78 

Replacement  Fund:  Jennison  Growth  Portfolio,  Class  B  . 

0.63 

*0.25 

0.05 

0.93 

N/A 

0.93 

Existing  Fund:  Van  Kampen  Strategic  Growth  Portfolio, 

Class  II  . 

0.70 

0.25 

0.08 

1.03 

N/A 

1.03 

Replacement  Fund:  Van  Kampen  Mid-Cap  Growth  Portfolio, 

Class  A  . 

0.70 

N/A 

0.26 

0.96 

**0.05 

0.91 

Existing  Fund:  Van  Kampen  UIF  Mid  Cap  Growth  Portfolio, 

Class  1  . 

0.75 

N/A 

0.31 

1.06 

N/A 

1.06 

Replacement  Fund:  Western  Asset  Management  U.S.  Gov- 

- 

ernment  Portfolio,  Class  A  . 

0.50 

N/A 

0.07 

0.57 

N/A 

0.57 

Existing  Fund:  AIM  V.l.  Government  Securities  Fund,  Series 

1 . 

0.46 

N/A 

0.33 

0.79 

**0.04 

0.75 

Replacement  Fund:  Western  Asset  Management  U.S.  Gov- 

ernment  Portfolio,  Class  B  . 

0.50 

*0.25 

0.07 

0.82 

N/A 

0.82 

Existing  Fund:  AIM  V.l.  Government  Securities  Fund,  Series 

II . 

0.46 

0.25 

0.33 

1.04 

**0.04 

1.00 

Replacement  Fund:  T.  Rowe  Price  Large  Cap  Growth  Port- 

folio,  Class  B  . 

0.60 

*0.25 

0.08 

0.93 

N/A 

0.93 

Existing  Fund:  AllianceBernstein  Large  Cap  Growth  Portfolio, 

Class  B  ....'. . 

0.75 

0.25 

0.08 

1.08 

N/A 

1.08 

Replacement  Fund:  MFS  Research  International  Portfolio, 

Class  A  . 

0.72 

N/A 

0.14 

0.86 

N/A 

0.86 

Existing  Fund:  Fidelity  VIP  Overseas  Portfolio,  Initial  Class  ... 

0.72 

N/A 

0.16 

0.88 

N/A 

0.88 

Replacement  Fund:  MFS  Research  International  Portfolio, 

Class  B  . 

0.72 

*0.25 

0.14 

1.11. 

N/A 

1.11 
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Management 

fees 

Distribution 
(12b-1)fees  : 

Other  ex¬ 
penses 

Total  an¬ 
nual  ex¬ 
penses 

Expense 

waivers 

Net  an¬ 
nual  ex¬ 
penses 

Existing  Fund:  Fidelity  VIP  Overseas  Portfolio,  Service  Class 

2 . 

0.72 

0.25 

0.16  ! 

1.13 

N/A 

1.13 

Replacement  Fund:  Oppenheimer  Global  Equity  Portfolio, 

Class  A  . . . 

0.53 

N/A 

0.09  i 

0.62 

N/A 

0.62 

Existing  Fund:  Janus  Worldwide  Growth  Portfolio,  Institu- 

tional  Class . 

0.60 

N/A 

0.04 

0.64 

N/A  1 

0.64 

Replacement  Fund:  Oppenheimer  Global  Equity  Portfolio, 

Class  B  . 

0.53 

*0.25 

0.09 

0.87 

N/A  : 

0.87 

Existing  Fund:  Janus  Worldwide  Growth  Portfolio,  Sen/ice 

Class . :. . 

0.60 

0.25 

0.05 

0.90 

N/A  i 

0.90 

Replacement  Fund:  T.  Rowe  Price  Large  Cap  Growth  Port- 

folio,  Class  A  . 

0.60 

N/A 

0.08 

0.68 

N/A  1 

0.68 

Existing  Fund:  MFS  Emerging  Growth  Series,  Initial  Class  .... 

0.75 

N/A 

0.12 

0.87 

N/A 

0.87 

Replacement  Fund:  BlackRock  Large-Cap  Core  Portfolio, 

Class  A  . 

0.63 

N/A 

0.22 

0.85 

N/A 

0.85 

Existing  Fund:  MFS  Research  Series,  Initial  Class . 

0.75 

N/A 

0.14 

0.89 

N/A 

0.89 

Replacement  Fund:  Van  Kampen  Mid-Cap  Growth  Portfolio, 

Class  B  . . . 

Existing  Fund:  Putnam  VT  Discovery  Growth  Fund,  Class  B 

0.70 

*0.25 

0.27 

1.22 

**0.06 

1.16 

0.70 

0.25 

0.55 

1.50 

N/A 

1.50 

Replacement  Fund:  Western  Asset  Management  U.S.  Gov¬ 
ernment  Portfolio,  Class  A  . 

0.50 

N/A 

0.07 

0.57 

N/A 

0.57 

Existing  Fund:  Legg  Mason  Partners  Variable  Government 
Portfolio,  Class  1  . 

0.55 

N/A 

0.13 

0.68 

N/A 

0.68 

*  Trustees/directors  can  increase  12b— 1  fee  to  .50%  without  stockholder  approval. 
**  Contractual  waivers  expiring  4/30/09. 


11.  MetLife  Advisers,  LLC  or  Met 
Investors  Advisory,  LLC  is  the  adviser  of 
each  of  the  Replacement  Funds.  Each 
Replacement  Fund  currently  offers  up  to 
five  classes  of  shares,  two  of  which, 

Class  A  and  Class  B  are  involved  in  the 
substitutions.  No  Rule  12b-l  Plan  has 
been  adopted  for  any  Replacement 
Fund’s  Class  A  shares.  Each 
Replacement  Fund’s  Class  B  shares  have 
adopted  a  Rule  12b-l  distribution  plan 
whereby  up  to  0.50%  of  a  Fund’s  assets 
attributable  to  its  Class  B  shares,  may  be 
used  to  finance  the  distribution  of  the 
Fund’s  shares.  Currently,  payments 
under  the  plan  are  limited  to  0.25%  for 
Class  B  shares.  The  boards  of  trustees/ 
directors  of  each  MIST  and  Met  Series 
Fund  may  increase  payments  under  its 
plans  to  the  full  amount  without 
shareholder  approval.  However,  Met 
Series  Fund  and  MIST  represent  that 
Rule  12b-l  fees  of  the  Class  B  shares  of 
the  Replacement  Funds  issued  in 
connection  with  the  proposed 
substitutions  will  not  be  raised  above 
the  current  rate  without  approval  after 
the  substitution  of  a  majority  in  interest 
of  the  respective  Replacement  Funds’ 
shareholders. 

12.  Met  Investors  Advisory,  LLC  has 
entered  into  an  agreement  with  MIST 
whereby,  for  the  period  ending  April  30, 
2009  and  any  subsequent  year  in  which 
the  agreement  is  in  effect,  the  total 
annual  operating  expenses  of  the 
following  Replacement  Funds 
(excluding  interest,  taxes,  brokerage 
commissions  and  Rule  12b-l  fees)  will 
not  exceed  the  amounts  stated.  These 


expense  caps  may  be  extended  by  the 
investment  adviser  from  year  to  year: 


Percent 

Lazard  Mid-Cap  Portfolio . 

0.80 

Oppenheimer  Capital  Appreciation 

Portfolio  . 

0.75 

MFS  Emerging  Markets  Equity 

- 

Portfolio  . 

1.30 

Van  Kampen  Mid-Cap  Growth 

Portfolio  . 

0.90 

MFS  Research  International  Port- 

folio . 

1.00 

BlackRock  Large-Cap  Core  Port- 

folio . 

1.00 

13.  The  Applicants  believe  the 
substitutions  will  provide  significant 
benefits  to  Contract  owners,  including 
improved  selection  of  sub-advisers  and 
simplification  of  fund  offerings  through 
the  elimination  of  overlapping  offerings. 

14.  As  a  result  of  the  substitutions,  the 
number  of  investment  options  under 
each  Contract  will  either  not  be 
decreased,  or,  in  those  cases  where  the 
number  of  investment  options  is  being 
reduced,  continue  to  offer  a  significant 
number  of  alternative  investment 
options  (currently  expected  to  range  in 
number  from  3  to  110  after  the 
substitutions  versus  3  to  110  before  the 
substitutions). 

15.  Those  substitutions  which  replace 
outside  funds  with  funds  for  which 
either  Met  Investors  Advisory,  LLC  or 
MetLife  Advisers,  LLC  acts  as 
investment  adviser  will  permit  each 
adviser,  under  the  respective  Multi- 
Manager  Order  [IC-22824  (1997)  and 


IC-23859  (1999)),  to  hire,  monitor  and 
replace  sub-advisers  as  necessary  to 
achieve  optimal  performance. 

16.  Contract  owners  with  sub-account 
balances  invested  (through  the  separate 
account)  in  shares  of  the  Replacement 
Funds  will  have  lower  total  expense 
ratios  taking  into  account  fund  expenses 
(including  Rule  12b-l  fees,  if  any)  and 
current  fee  waivers. 

17.  In  the  following  substitutions,  the 
management  fee  and  applicable  Rule 
12b-l  fee  of  the  Replacement  Fund  are 
either  currently  higher,  or,  at  certain 
management  fee  breakpoints,  may  be 
higher  than  those  of  the  respective 
Existing  Fund:  AIM  V.I.  Government 
Securities  Fund/Westem  Asset 
Management  U.S.  Government  Portfolio; 
Dreyfus  Developing  Leaders  Portfolio/T. 
Rowe  Price  Small  Cap  Growth  Portfolio; 
Fidelity  VIP  Growth  Portfolio/ 
Oppenheimer  Capital  Appreciation 
Portfolio;  Fidelity  VIP  Overseas 
Portfolio/MFS  Research  International 
Portfolio;  Janus  Worldwide  Growth 
Portfolio/Oppenheimer  Global  Equity 
Portfolio;  Putnam  VT  Discovery  Growth 
Fund/Van  Kampen  Mid-Cap  Growth 
Portfolio;  and  Legg  Mason  Partners 
Variable  Government  Portfolio/Western 
Asset  Management  U.S.  Government 
Portfolio. 

18.  The  Substitution  Applicants 
propose  to  limit  Contract  charges 
attributable  to  Contract  value  invested 
in  the  Replacement  Funds  identified 
above  following  the  proposed 
substitutions  to  a  rate  that  would  offset 
the  difference  in  the  expense  ratio 
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between  each  Existing  Fund’s  net 
expense  ratio  and  the  net  expense  ratio 
for  the  respective  Replacement  Fund. 
The  other  substitutions  will  result  in 
decreased  net  expense  ratios  (ranging 
from  2  basis  points  to  34  basis  points), 
except  as  listed  above.  Moreover,  there 
will  be  no  increase  in  Contract  fees  and 
expenses,  including  mortality  and 
expense  risk  fees  and  administration 
and  distribution  fees  charged  to  the 
Separate  Accounts  as  a  result  of  the 
substitutions.  The  Substitution 
Applicants  believe  that  the  Replacement 
Funds  have  investment  objectives, 
policies  and  risk  profiles  that  are  either 
substantially  the  same  as,  or  sufficiently 
similar  to,  the  corresponding  Existing 
Funds  to  make  those  Replacement 
Funds  appropriate  candidates  as 
substitutes. 

19.  In  addition,  after  the  substitutions, 
neither  Met  Investors  Advisory,  LLC, 
MetLife  Advisers,  LLC  nor  any  of  their 
affiliates  will  receive  compensation 
from  the  charges  to  the  Separate 
Accounts  related  to  the  Contracts  or 
from  Rule  12b-l  fees  or  revenue  sharing 
from  the  Replacement  Funds  in  excess 
of  the  compensation  currently  received 
from  the  investment  advisers  or 
distributors  of  the  Existing  Funds. 

20.  The  share  classes  of  the  Existing 
Funds  and  the  Replacement  Funds  are 
identical  with  respect  to  the  imposition 
of  Rule  12b-l  fees  currently  imposed, 
except  with  respect  to  the  substitution 
of  T.  Rowe  Price  Small  Cap  Growth 
Portfolio  for  Dreyfus  Developing 
Leaders  Portfolio  where  MetLife  and  its 
affiliates  will  receive  25  basis  points  in 
12b-l  fees  after  the  substitution. 

21.  Each  Replacement  Fund’s  Class  B 
Rule  12b-l  fees  can  be  raised  to  0.50% 
of  net  assets  by  the  Replacement  Fund’s 
Board  of  Trustees/Directors  without 
shareholder  approval.  However,  as 
stated  above,  Met  Series  Fund  and  MIST 
represent  that  Rule  12b-l  fees  of  the 
Class  B  shares  of  the  Replacement 
Funds  issued  in  connection  with  the 
proposed  substitutions  will  not  be 
raised  above  the  current  rate  without 
approval  of  a  majority  in  interest  of  the 
respective  Replacement  Funds’ 
shareholders  after  the  substitution. 

22.  The  distributors  of  the  Existing 
Funds  pay  to  the  Insurance  Companies, 
or  their  affiliates,  any  12b-l  fees 
associated  with  the  class  of  shares  sold 
to  the  Separate  Accounts.  Similarly,  the 
distributors  for  MIST  and  Met  Series 
Fund  will  receive  from  the  applicable 
class  of  shares  held  by  the  Separate 
Accounts  Rule  12b-l  fees  in  the  same 
amount  or  a  lesser  amount  than  the 
amount  paid  by  the  Existing  Funds, 
except  with  respect  to  the  substitution 
of  T.  Rowe  Price  Small  Cap  Growth 


Portfolio  for  Dreyfus  Developing 
Leaders  Portfolio. 

23.  In  addition  to  any  Rule  12b-l  fees, 
the  investment  advisers  or  distributors 
of  the  Existing  Funds  pay  the  Insurance 
Companies  or  one  of  their  affiliates  from 
10  to  38  basis  points  for  Class  A  or  Class 
B  shares  (or  their  equivalent).  Following 
the  substitutions,  these  payments  will 
not  be  made  on  behalf  of  the  Existing 
Funds.  Rather,  25  basis  points  in  Rule 
12b-l  fees  from  the  Replacement  Funds 
(with  respect  to  Class  B  shares)  and 
profit  distributions  to  members  from  the 
Replacement  Funds’  advisers,  will  be 
available  to  the  Insurance  Companies. 
These  profits  from  investment  advisory 
fees  may  be  more  or  less  than  the  fees 
being  paid  by  the  Existing  Funds. 

Applicants’  Legal  Analysis  and 
Conditions 

1.  The  Substitution  Applicants 
request  that  the  Commission  issue  an 
order  pursuant  to  Section  26(c)  of  the 
Act  approving  the  proposed 
substitutions. 

2.  Applicants  represent  that  the 
Contracts  permit  the  applicable 
Insurance  Company,  subject  to 
compliance  with  applicable  law,  to 
substitute  shares  of  another  investment 
company  for  shares  of  an  investment 
company  held  by  a  sub-account  of  the 
Separate  Accounts.  The  prospectuses  for 
the  Contracts  and  the  Separate  Accounts 
contain  appropriate  disclosure  of  this 
right. 

3.  By  a  supplement  to  the 
prospectuses  for  the  Contracts  and  the 
Separate  Accounts,  each  Insurance 
Company  notified  all  owners  of  the 
Contracts  of  its  intention  to  take  the 
necessary  actions,  including  seeking  the 
order  requested  by  this  Application,  to 
substitute  shares  of  the  funds  as 
described  herein.  The  supplement 
advised  Contract  owners  that  from  the 
date  of  the  supplement  until  the  date  of 
the  proposed  substitution,  owners 
would  be  permitted  to  make  one  transfer 
of  Contract  value  (or  annuity  unit 
exchange)  out  of  the  Existing  Fund  sub¬ 
account  to  one  or  more  other  sub¬ 
accounts  without  the  transfer  (or 
exchange)  being  treated  as  one  of  a 
limited  number  of  permitted  transfers 
(or  exchanges)  or  a  limited  number  of 
transfers  (or  exchanges)  permitted 
without  a  transfer  charge.  The 
supplement  also  informed  Contract 
owners  that  the  Insurance  Company 
would  not  exercise  any  rights  reserved 
under  any  Contract  to  impose  additional 
restrictions  on  transfers  until  at  least  30 
days  after  the  proposed  substitutions. 
The  supplement  also  advised  Contract 
owners  that  for  at  least  30  days 
following  the  proposed  substitutions, 


the  Insurance  Companies  would  permit 
Contract  owners  affected  by  the 
substitutions  to  make  one  transfer  of 
Contract  value  (or  annuity  unit 
exchange)  out  of  the  Replacement  Fund 
sub-account  to  one  or  more  other  sub¬ 
accounts  without  the  transfer  (or 
exchange)  being  treated  as  one  of  a 
limited  number  of  permitted  transfers 
(or  exchanges)  or  a  limited  number  of 
transfers  (or  exchanges)  permitted 
without  a  transfer  charge. 

4.  The  proposed  substitutions  will 
take  place  at  relative  net  asset  value 
with  no  change  in  the  amount  of  any 
Contract  owner’s  Contract  value,  cash 
value,  or  death  benefit  or  in  the  dollar 
value  of  his  or  her  investment  in  the 
Separate  Accounts. 

5.  The  process  for  accomplishing  the 
transfer  of  assets  from  each  Existing 
Fund  to  its  corresponding  Replacement 
Fund  will  be  determined  on  a  case-by¬ 
case  basis.  In  most  cases,  it  is  expected 
that  the  substitutions  will  be  effected  by 
redeeming  shares  of  an  Existing  Fund 
for  cash  and  using  the  cash  to  purchase 
shares  of  the  Replacement  Fund.  In 
certain  other  cases,  it  is  expected  that 
the  substitutions  will  be  effected  by 
redeeming  the  shares  of  an  Existing 
Fund  in-kind;  those  assets  will  then  be 
contributed  in-kind  to  the 
corresponding  Replacement  Fund  to 
purchase  shares  of  that  Fund.  All  in- 
kind  redemptions  from  an  Existing 
Fund  of  which  any  of  the  Substitution 
Applicants  is  an  affiliated  person  will 
be  effected  in  accordance  with  the 
conditions  set  forth  in  the  Commission’s 
no-action  letter  issued  to  Signature 
Financial  Group,  Inc.  (available 
December  28,  1999). 

6.  Contract  owners  will  not  incur  any 
fees  or  charges  as  a  result  of  the 
proposed  substitutions,  nor  will  their 
rights  or  an  Insurance  Company’s 
obligations  under  the  Contracts  be 
altered  in  any  way.  All  expenses 
incurred  in  connection  with  the 
proposed  substitutions,  including 
brokerage,  legal,  accounting,  and  other 
fees  and  expenses,  will  be  paid  by  the 
Insurance  Companies.  In  addition,  the 
proposed  substitutions  will  not  impose 
any  tax  liability  on  Contract  owners. 

The  proposed  substitutions  will  not 
cause  the  Contract  fees  and  charges 
currently  being  paid  by  existing 
Contract  owners  to  be  greater  after  the 
proposed  substitutions  than  before  the 
proposed  substitutions.  No  fees  will  be 
charged  on  the  transfers  made  at  the 
time  of  the  proposed  substitutions 
because  the  proposed  substitutions  will 
not  be  treated  as  a  transfer  for  the 
purpose  of  assessing  transfer  charges  or 
for  determining  the  number  of 
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remaining  permissible  transfers  in  a 
Contract  year. 

7.  In  addition  to  the  prospectus 
supplements  distributed  to  owners  of 
Contracts,  within  five  business  days 
after  the  proposed  substitutions  are 
completed,  Contract  owners  will  be  sent 
a  written  notice  informing  them  that  the 
substitutions  were  carried  out  and  that 
they  may  make  one  transfer  of  all 
Contract  value  or  cash  value  under  a 
Contract  invested  in  any  one  of  the  sub¬ 
accounts  on  the  date  of  the  notice  to  one 
or  more  other  sub-accounts  available 
under  their  Contract  at  no  cost  and 
without  regard  to  the  usual  limit  on  the 
frequency  of  transfers  from  the  variable 
account  options  to  the  fixed  account 
options.  The  notice  will  also  reiterate 
that  (other  than  with  respect  to  “market 
timing”  activity)  the  Insurance 
Company  will  not  exercise  any  rights 
reserved  by  it  under  the  Contracts  to 
impose  additional  restrictions  on 
transfers  or  to  impose  any  charges  on 
transfers  until  at  least  30  days  after  the 
proposed  substitutions.  The  Insurance 
Companies  will  also  send  each  Contract 
owner  current  prospectuses  for  the 
Replacement  Funds  involved  to  the 
extent  that  they  have  not  previously 
received  a  copy. 

8.  Each  Insurance  Company  also  is 
seeking  approval  of  the  proposed 
substitutions  from  any  state  insurance 
regulators  whose  approval  may  be 
necessary  or  appropriate. 

9.  The  Substitution  Applicants  agree 
that  for  those  who  were  Contract  owners 
on  the  date  of  the  proposed 
substitutions,  the  Insurance  Companies 
will  reimburse,  on  the  last  business  day 
of  each  fiscal  period  (not  to  exceed  a 
fiscal  quarter)  during  the  twenty-four 
months  following  the  date  of  the 
proposed  substitutions,  those  Contract 
owners  whose  sub-account  invests  in 
the  Replacement  Fund  such  that  the 
sum  of  the  Replacement  Fund's 
operating  expenses  (taking  into  account 
fee  waivers  and  expense 
reimbursements)  and  sub-account 
expenses  (asset-based  fees  and  charges 
deducted  on  a  daily  basis  from  sub¬ 
account  assets  and  reflected  in  the 
calculation  of  sub-account  unit  values) 
for  such  period  will  not  exceed,  on  an 
annualized  basis,  the  sum  of  the 
Existing  Fund’s  operating  expenses 
(taking  into  account  fee  waivers  and 
expense  reimbursements)  and  sub¬ 
account  expenses  for  fiscal  year  2006, 
except  with  respect  to  the  Dreyfus 
Developing  Leaders  Portfolio/T.  Rowe 
Price  Small  Cap  Growth  Portfolio,  AIM 
V.I.  Government  Securities  Fund/ 
Western  Asset  Management  U.S. 
Government  Portfolio,  Fidelity  VIP 
Overseas  Portfolio/MFS  Research 


International  Portfolio,  Fidelity  VIP 
Growth  Portfolio/Oppenheimer  Capital 
Appreciation  Portfolio,  Janus 
Worldwide  Growth  Portfolio/ 
Oppenheimer  Global  Equity  Portfolio, 
Putnam  VT  Discovery  Growth  Fund/ 
Van  Kampen  Mid  Cap  Growth  Portfolio 
and  Legg  Mason  Partners  Variable 
Government  Portfolio/Western  Asset 
Management  U.S.  Government  Portfolio 
substitutions. 

10.  With  respect  to  the  Dreyfus 
Developing  Leaders  Portfolio/T.  Rowe 
Price  Small  Cap  Growth  Portfolio,  AIM 
V.I.  Government  Securities  Fund/ 
Western  Asset  Management  U.S. 
Government  Portfolio,  Fidelity  VIP 
Overseas  Portfolio/MFS  Research 
International  Portfolio,  Fidelity  VIP 
Growth  Portfolio/Oppenheimer  Capital 
Appreciation  Portfolio,  Janus 
Worldwide  Growth  Portfolio/ 
Oppenheimer  Global  Equity  Portfolio, 
Putnam  VT  Discovery  Growth  Fund/ 
Van  Kampen  Mid  Cap  Growth  Portfolio 
and  Legg  Mason  Partners  Variable 
Government  Portfolio/Western  Asset 
Management  U.S.  Government  Portfolio 
substitutions,  the  reimbursement 
agreement  with  respect  to  the 
Replacement  Fund’s  operating  expenses 
and  sub-account  expenses,  will  extend 
for  the  life  of  each  Contract  outstanding 
on  the  date  of  the  proposed 
substitutions. 

11.  The  Substitution  Applicants 
further  agree  that,  except  with  respect  to 
Dreyfus  Developing  Leaders  Portfolio/T. 
Rowe  Price  Small  Cap  Growth  Portfolio, 
AIM  V.I.  Government  Securities  Fund/ 
Western  Asset  Management  U.S. 
Government  Portfolio,  Fidelity  VIP 
Overseas  Portfolio/MFS  Research 
International  Portfolio,  Fidelity  VIP 
Growth  Portfolio/Oppenheimer  Capital 
Appreciation  Portfolio,  Janus 
Worldwide  Growth  Portfolio/ 
Oppenheimer  Global  Equity  Portfolio, 
Putnam  VT  Discovery  Growth  Fund/ 
Van  Kampen  Mid  Cap  Growth  Portfolio 
and  Legg  Mason  Partners  Variable 
Government  Portfolio/Western  Asset 
Management  U.S.  Government  Portfolio 
substitutions,  the  Insurance  Companies 
will  not  increase  total  separate  Account 
charges  (net  of  any  reimbursements  or 
waivers)  for  any  existing  owner  of  the 
Contracts  on  the  date  of  the 
substitutions  for  a  period  of  two  years 
from  the  date  of  the  substitutions. 

12.  With  respect  to  the  Dreyfus 
Developing  Leaders  Portfolio/T.  Rowe 
Price  Small  Cap  Growth  Portfolio,  AIM 
V.I.  Government  Securities  Fund/ 
Western  Asset  Management  U.S. 
Government  Portfolio,  Fidelity  VIP 
Overseas  Portfolio/MFS  Research 
International  Portfolio,  Fidelity  VIP 
Growth  Portfolio/Oppenheimer  Capital 


Appreciation  Portfolio,  Janus 
Worldwide  Growth  Portfolio/ 
Oppenheimer  Global  Equity  Portfolio, 
Putnam  VT  Discovery  Growth  Fund/ 

Van  Kampen  Mid  Cap  Growth  Portfolio 
and  Legg  Mason  Partners  Variable 
Government  Portfolio/Western  Asset 
Management  U.S.  Government  Portfolio 
substitutions,  the  agreement  not  to 
increase  the  separate  account  charges 
will  extend  for  the  life  of  each  Contract 
outstanding  on  the  date  of  the  proposed 
substitutions. 

13.  The  Substitution  Applicants 
submit  there  is  little  likelihood  that 
significant  additional  assets,  if  any,  will 
be  allocated  to  the  Existing  Funds  and, 
therefore,  because  of  the  cost  of 
maintaining  such  Funds  as  investment 
options  under  the  Contracts,  it  is  in  the 
interest  of  shareholders  to  substitute  the 
applicable  Replacement  Funds  which 
are  currently  being  offered  as 
investment  options  by  the  Insurance 
Companies. 

14.  In  each  case,  the  applicable 
Insurance  Companies  believe  that  it  is 
in  the  best  interests  of  the  Contract 
owners  to  substitute  the  Replacement 
Fund  for  the  Existing  Fund.  The 
Insurance  Companies  believe  that  the 
new  sub-adviser  will,  over  the  long 
term,  be  positioned  to  provide  at  least 
comparable  performance  to  that  of  the 
Existing  Fund’s  sub-adviser. 

15.  The  Substitution  Applicants 
believe  that  most  of  the  assets  of  the 
Existing  Funds  belong  to  owners  of 
variable  annuity  and  variable  life 
insurance  contracts  issued  by  insurance 
companies  unaffiliated  with  MetLife.  As 
such.  Contract  owners  and  future 
owners  of  contracts  issued  by  affiliated 
insurance  companies  of  MetLife  cannot 
expect  to  command  a  majority  voting 
position  in  any  of  the  Existing  Funds  in 
the  event  that  they,  as  a  group,  desire 
that  an  Existing  Fund  move  in  a 
direction  different  from  that  generally 
desired  by  owners  of  non-MetLife 
affiliated  contracts. 

16.  The  Substitution  Applicants 
anticipate  that  Contract  owners  will  be 
better  off  with  the  array  of  sub-accounts 
offered  after  the  proposed  substitutions 
than  they  have  been  with  the  array  of 
sub-accounts  offered  prior  to  the 
substitutions. 

17.  The  Substitution  Applicants 
submit  that  none  of  the  proposed 
substitutions  is  of  the  type  that  Section 
26(c)  was  designed  to  prevent. 

18.  The  Substitution  Applicants 
request  an  order  of  the  Commission 
pursuant  to  Section  26(c)  of  the  Act 
approving  the  proposed  substitutions  by 
the  Insurance  Companies. 

19.  The  Section  17  Applicants  request 
an  order  under  Section  17(b)  exempting 
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them  from  the  provisions  of  Section 
17(a)  to  the  extent  necessary  to  permit 
the  Insurance  Companies  to  carry  out 
each  of  the  proposed  substitutions. 

20.  Section  17(a)(1)  of  the  Act,  in 
relevant  part,  prohibits  any  affiliated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of 
such  person,  afcting  as  principal,  from 
knowingly  selling  any  security  or  other 
property  to  that  company.  Section 
17(a)(2)  of  the  Act  generally  prohibits 
the  persons  acting  as  principals,  from 
knowingly  purchasing  any  security  or 
other  property  from  the  registered 
company. 

21.  Because  shares  held  by  a  separate 
account  of  an  insurance  company  are 
legally  owned  by  the  insurance 
company,  the  Insurance  Companies  and 
their  affiliates  collectively  own  of  record 
substantially  all  of  the  shares  of  MIST 
and  Met  Series  Fund.  Therefore,  MIST 
and  Met  Series  Fund  and  their 
respective  funds  are  arguably  under  the 
control  of  the  Insurance  Companies 
notwithstanding  the  fact  that  Contract 
owners  may  be  considered  the 
beneficial  owners  of  those  shares  held 
in  the  Separate  Accounts.  If  MIST  and 
Met  Series  Fund  and  their  respective 
funds  are  under  the  control  of  the 
Insurance  Companies,  then  each 
Insurance  Company  is  an  affiliated 
person  or  an  affiliated  person  of  an 
affiliated  person  of  MIST  and  Met  Series 
Fund  and  their  respective  funds.  If 
MIST  and  Met  Series  Fund  and  their 
respective  funds  are  under  the  control  of 
the  Insurance  Companies,  then  MIST 
and  Met  Series  Fund  and  their 
respective  funds  are  affiliated  persons  of 
the  Insurance  Companies. 

22.  Regardless  of  whether  or  not  the 
Insurance  Companies  can  be  considered 
to  control  MIST  and  Met  Series  Fund 
and  their  respective  funds,  because  the 
Insurance  Companies  own  of  record 
more  than  5%  of  the  shares  of  each  of 
them  and  are  under  common  control 
with  each  Replacement  Fund’s 
investment  adviser,  the  Insurance 
Companies  are  affiliated  persons  of  both 
MIST  and  Met  Series  Fund  and  their 
respective  funds.  Likewise,  their 
respective  funds  are  each  an  affiliated 
person  of  the  Insurance  Companies. 

23.  The  Insurance  Companies, 
through  their  separate  accounts  in  the 
aggregate  own  more  than  5%  of  the 
outstanding  shares  of  the  following 
Existing  Funds:  Dreyfus  Appreciation 
Portfolio,  Dreyfus  Developing  Leaders 
Portfolio,  Fidelity  VIP  Growth  Portfolio, 
Templeton  Developing  Markets 
Securities  Fund,  Van  Kampen  Strategic 
Growth  Portfolio,  Van  Kampen  UIF  Mid 
Cap  Growth  Portfolio,  Fidelity  VIP 
Overseas  Portfolio,  Putnam  VT 


Discovery  Growth  Fund,  Legg  Mason 
Partners  Variable  Government  Portfolio. 
Therefore,  each  Insurance  Company  is 
an  affiliated  person  of  those  funds. 

24.  Because  the  substitutions  may  be 
effected,  in  whole  or  in  part,  by  means 
of  in-kind  redemptions  and  purchases, 
the  substitutions  may  be  deemed  to 
involve  one  or  more  purchases  or  sales 
of  securities  or  property  "between 
affiliated  persons.  The  proposed 
transactions  may  involve  a  transfer  of 
portfolio  securities  by  the  Existing 
Funds  to  the  Insurance  Companies; 
immediately  thereafter,  the  Insurance 
Companies  would  purchase  shares  of 
the  Replacement  Funds  with  the 
portfolio  securities  received  from  the 
Existing  Funds.  Accordingly,  as  the 
Insurance  Companies  and  certain  of  the 
Existing  Funds  listed  above,  and  the 
Insurance  Companies  and  the 
Replacement  Funds,  could  be  viewed  as 
affiliated  persons  of  one  another  under 
Section  2(a)(3)  of  the  Act,  it  is 
conceivable  that  this  aspect  of  the 
substitutions  could  be  viewed  as  being 
prohibited  by  Section  17(a). 

25.  Section  17(b)  of  the  Act  provides 
that  the  Commission  may,  upon 
application,  grant  an  order  exempting 
any  transaction  from  the  prohibitions  of 
Section  17(a)  if  the  evidence  establishes 
that:  (a)  The  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  records  filed  under  the 
Act;  and  (c)  the  proposed  transaction  is 
consistent  with  the  general  purposes  of 
the  Act. 

26.  The  Section  17  Applicants  submit 
that  for  all  the  reasons  stated  above  the 
terms  of  the  proposed  in-kind  purchases 
of  shares  of  the  Replacement  Funds  by 
the  Insurance  Companies,  including  the 
consideration  to  be  paid  and  received 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  cftncerned.  The  Section  17 
Applicants  also  submit  that  the 
proposed  in-kind  purchases  by  the 
Insurance  Companies  are  consistent 
with  the  policies  of:  MIST  and  of  its 
Lazard  Mid-Cap,  Oppenheimer  Capital 
Appreciation,  MFS  Emerging  Markets 
Equity,  Van  Kampen  Mid-Cap  Growth, 
MFS  Research  International  and 
BlackRock  Large-Cap  Core  Portfolios; 
and  Met  Series  Fund  and  of  its  Davis 
Venture  Value,  T.  Rowe  Price  Small  Cap 
Growth,  Jennison  Growth,  Western 
Asset  Management  U.  S.  Government,  T. 
Rowe  Price  Large  Cap  Growth  and 


Oppenheimer  Global  Equity  Portfolios, 
as  recited  in  the  current  registration 
statements  and  reports  filed  by  each 
under  the  Agt.  Finally,  the  Section  17 
Applicants  submit  that  the  proposed 
substitutions  are  consistent  with  the 
general  purposes  of  the  Act. 

27.  To  the  extent  that  the  in-kind 
purchases  by  the  Insurance  Company  of 
the  Replacement  Funds’  shares  are 
deemed  to  involve  principal 
transactions  among  affiliated  persons, 
the  procedures  described  below  should 
be  sufficient  to  assure  that  the  terms  of 
the  proposed  transactions  are  reasonable 
and  fair  to  all  participants.  The  Section 
17  Applicants  maintain  that  the  terms  of 
the  proposed  in-kind  purchase 
transactions,  including  the 
consideration  to  be  paid  and  received  by 
each  fund  involved,  are  reasonable,  fair 
and  do  not  involve  overreaching 
principally  because  the  transactions  will 
conform  with  all  but  one  of  the 
conditions  enumerated  in  Rule  17a-7. 
The  proposed  transactions  will  take 
place  at  relative  net  asset  value  in 
conformity  with  the  requirements  of 
Section  22(c)  of  the  Act  and  Rule  22c- 

1  thereunder  with  no  change  in  the 
amount  of  any  Contract  owner’s  contract 
value  or  death  benefit  or  in  the  dollar 
value  of  his  or  her  investment  in  any  of 
the  Separate  Accounts.  Contract  owners 
will  not  suffer  any  adverse  tax 
consequences  as  a  result  of  the 
substitutions.  The  fees  and  charges 
under  the  Contracts  will  not  increase 
because  of  the  substitutions.  Even 
though  the  Separate  Accounts,  the 
Insurance  Companies,  MIST  and  Met 
Series  Fund  may  not  rely  on  Rule  17a- 
7,  the  Section  17  Applicants  believe  that 
the  Rule’s  conditions  outline  the  type  of 
safeguards  that  result  in  transactions 
that  are  fair  and  reasonable  to  registered 
investment  company  participants  and 
preclude  overreaching  in  connection 
with  an  investment  company  by  its 
affiliated  persons.  In  addition,  as  stated 
above,  the  in-kind  redemptions  will 
only  be  made  in  accordance  with  the 
conditions  set  out  in  the  Signature 
Financial  Group  no-action  letter 
(December  29,  1999). 

28.  The  boards  of  MIST  and  Met 
Series  Fund  have  adopted  procedures, 
as  required  by  paragraph  (e)(1)  of  Rule 
17a-7,  pursuant  to  which  the  series  of 
each  may  purchase  and  sell  securities  to 
and  from  their  affiliates.  The  Section  17 
Applicants  will  carry  out  the  proposed 
Insurance  Company  in-kind  purchases 
in  conformity  with  all  of  the  conditions 
of  Rule  17a-7  and  each  series’ 
procedures  thereunder,  except  that  the 
consideration  paid  for  the  securities 
being  purchased  or  sold  may  not  be 
entirely  cash.  Nevertheless,  the 
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circumstances  surrounding  the 
proposed  substitutions  will  be  such  as 
to  offer  the  same  degree  of  protection  to 
each  Replacement  Fund  from 
overreaching  that  Rule  17a-7  provides 
to  them  generally  in  connection  with 
their  purchase  and  sale  of  securities 
under  that  Rule  in  the  ordinary  course 
of  their  business.  In  particular,  the 
Insurance  Companies  (or  any  of  their 
affiliates)  cannot  effect  the  proposed 
transactions  at  a  price  that  is 
disadvantageous  to  any  of  the 
Replacement  Funds.  Although  the 
transactions  may  not  be  entirely  for 
cash,  each  will  be  effected  based  upon 
(1)  the  independent  market  price  of  the 
portfolio  securities  valued  as  specified 
in  paragraph  (b)  of  Rule  17a-7,  and  (2) 
the  net  asset  value  per  share  of  each 
fund  involved  valued  in  accordance 
with  the  procedures  disclosed  in  its 
respective  Investment  Company’s 
registration  statement  and  as  required 
by  Rule  22c-l  under  the  Act.  No 
brokerage  commission,  fee,  or  other 
remuneration  will  be  paid  to  any  party 
in  connection  with  the  proposed  in  kind 
purchase  transactions. 

29.  The  sale  of  shares  of  Replacement 
Funds  for  investment  securities,  as 
contemplated  by  the  proposed 
Insurance  Company  in-kind  purchases, 
is  consistent  with  the  investment  policy 
and  restrictions  of  the  Investment 
Companies  and  the  Replacement  Funds 
because  (1)  the  shares  are  sold  at  their 
net  asset  value,  and  (2)  the  portfolio 
securities  are  of  the  type  and  quality 
that  the  Replacement  Funds  would  each 
have  acquired  with  the  proceeds  from 
share  sales  had  the  shares  been  sold  for 
cash.  To  assure  that  the  second  of  these 
conditions  is  met,  Met  Investors 
Advisory,  LLC,  MetLife  Advisers,  LLC 
and  the  sub-adviser,  as  applicable,  will 
examine  the  portfolio  securities  being 
offered  to  each  Replacement  Fund  and 
accept  only  those  securities  as 
consideration  for  shares  that  it  would 
have  acquired  for  each  such  fund  in  a 
cash  transaction. 

30.  The  Section  17  Applicants  submit 
that  the  proposed  Insurance  Company 
in-kind  purchases  are  consistent  with 
the  general  purposes  of  the  Act  as  stated 
in  the  Findings  and  Declaration  of 
Policy  in  Section  1  of  the  Act  and  that 
the  proposed  transactions  do  not 
present  any  of  the  conditions  or  abuses 
that  the  Act  was  designed  to  prevent. 

31.  The  Section  17  Applicants 
represent  that  the  proposed  in-kind 
purchases  meet  all  of  the  requirements 
of  Section  17(b)  of  the  Act  and  request 
that  the  Commission  issue  an  order 
pursuant  to  Section  17(b)  of  the  Act 
exempting  the  Separate  Accounts,  the 
Insurance  Companies,  MIST,  Met  Series 


Fund  and  each  Replacement  Fund  from 
the  provisions  of  Section  17(a)  of  the 
Act  to  the  extent  necessary  to  permit  the 
Insurance  Companies  on  behalf  of  the 
Separate  Accounts  to  carry  out,  as  part 
of  the  substitutions,  the  in-kind 
purchase  of  shares  of  the  Replacement 
Funds  which  may  be  deemed  to  be 
prohibited  by  Section  17(a)  of  the  Act. 

Conclusion 

Applicants  assert  that  for  the  reasons 
summarized  above  that  the  proposed 
substitutions  and  related  transactions 
meet  the  standards  of  Section  26(c)  of 
the  Act  and  are  consistent  with  the 
standards  of  Section  17(b)  of  the  Act 
and  that  the  requested  orders  should  be 
granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 

Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E8-5101  Filed  3-13-08;  8:45  am] 
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Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),1  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  March  7, 
2008,  the  Boston  Stock  Exchange,  Inc. 
(“BSE”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
substantially  prepared  by  the  BSE.  The 
BSE  has  designated  the  proposed  rule 
change  as  constituting  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
self-regulatory  organization  pursuant  to 
Section  19(b)(3)(A)(i)  of  the  Act 3  and 
Rule  19b — 4(f)(1)  thereunder,4  which 
renders  the  proposal  effective  upon 
filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 


1 15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b— 4. 

3 15  U.S.C.  78s(b)(3)(A)(i). 
-•17  CFR  240.19b— 4(f)(1). 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  amend 
the  Fee  Schedule  of  the  Boston  Options 
Exchange  (“BOX”).  The  proposed  rule 
change  will  more  clearly  set  forth  the 
fees  that  are  presently  already  charged 
for  trading  options  contracts  on  BOX. 
The  text  of  tbe  proposed  rule  change  is 
available  on  BSE’s  Web  site  at  http:// 
www.bostonoptions.com,  at  BSE’s 
principal  office,  and  at  the 
Commission’s  Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
BSE  included  statements  concerning  the 
purpose  of,  and  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  BSE  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend  the 
BOX  Fee  Schedule.  The  proposed 
change  will  more  clearly  set  forth  the 
fees  that  are  applicable  to  Public 
Customer  and  Broker  Dealer  account 
types.  The  proposed  change  will  not 
modify  the  level  of  fees  that  are  charged 
for  the  trading  of  options  contracts  on 
BOX,  nor  will  it'change  to  whom  the 
fees  are  charged. 

The  Exchange  currently  applies  an 
alternative  pricing  structure  for  certain 
classes  of  options  contracts  traded  on 
BOX,  the  Liquidity  Make  or  Take 
pricing  structure  (“Make  or  Take”).  m 
Make  or  Take  fees  and  credits  apply  to 
transactions  for  all  account  types  (e.g., 
Public  Customer,  Broker  Dealer  or 
Market  Maker)  as  set  forth  in  Section  7 
of  the  BOX  Fee  Schedule.  Specific 
references  to  the  Liquidity  Make  or  Take 
pricing  structure  and  the  fees  and 
credits  associated  therewith  are  not 
currently  included  within  the  sections 
of  fees  applicable  to  Public  Customer 
accounts  as  well  as  Broker  Dealer 
proprietary  accounts.  However, 
particular  reference  to  Make  or  Take  is 
made  within  the  section  of  fees 
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applicable  to  Market  Makers.  As 
previously  stated,  Make  or  Take  is 
applicable  to  all  three  account  types.5 

This  proposed  rule  change  will 
specifically  include  this  reference  to 
Make  or  Take  within  the  Public 
Customer  and  Broker  Dealer  portions  of 
the  BOX  Fee  Schedule.  Again,  this 
proposal  will  not  modify  the  fees  that 
are  currently  charged  for  the  trading  of 
options  contracts  on  BOX,  nor  will  it 
change  to  whom  the  fees  are  charged. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  the 
requirements  of  Section  6(b)  of  the  Act,6 
in  general,  and  Section  6(b)(5)  of  the 
Act,7  in  particular,  in  that  it  clarifies 
existing  rule  text  and  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(i)  of  the  Act8  and 
subparagraph  (f)(1)  of  Rule  19b-4 
thereunder.9  The  proposed  rule  change  ’ 
is  a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration  or  enforcement 
of  an  existing  rule  of  the  Exchange. 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 


5 See  Securities  Exchange  Act  Release  No.  56371 
(September  7,  2007),  72  FR  52401  (September  13, 
2007). 

6 15  U.S.C.  78f(b). 

7 15  U.S.C.  78f(b)(5). 

8 15  U.S.C.  78s(b)(3)(A)(i). 

9 17  CFR  240.19b— 4(f)(1). 


necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  ( http://www.sec.gov/ 
rules/ sro.shtml)',  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-BSE-2008-13  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Secretary, 

Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-BSE-2008-13.  This  file 
number  should  be  included  on  the 
subject  line  if  e-mail  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  ( http://www.sec.gov/  ■ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  100  F  Street,  NE.,  Washington, 

DC  20549,  on  official  business  days 
between  the  hours  of  10  a.m.  and  3  p.m. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  BSE.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-BSE-2008-13  and  should 
be  submitted  on  or  before  April  4,  2008. 


For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.10 
Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E8-5098  Filed  3-13-08;  8:45  am] 
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I.  Introduction 

On  July  6,  2007,  the  Chicago  Stock 
Exchange,  Inc.  (“CHX”  or  “Exchange”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”) 1  and  Rule 
19b—4  thereunder,2  a  proposed  rule 
change  to  make  administrative  changes 
to  its  routing  rules.  On  January  22,  2008, 
the  Exchange  filed  Amendment  No.  1  to 
the  proposed  rule  change.  The  proposed 
rule  change,  as  modified  by  Amendment 
No.  1,  was  published  for  comment  in 
the  Federal  Register  on  February  1, 

2008. 3  The  Commission  received  no 
comments  on  the  proposal.  This  order 
approves  the  proposed  rule  change,  as 
amended. 

II.  Description  of  the  Proposal 

The  Exchange’s  rules  provide  that  the 
Exchange’s  Matching  System  will  not 
execute  an  order  if  its  execution  would 
be  improper  under  Rule  611  of 
Regulation  NMS  under  the  Act 
(“improper  trade-through”).4  In  the  case 
of  an  execution  that  would  cause  an 
improper  trade-through,  the  Exchange’s 
rules  provide  that,  if  a  participant 
submitted  a  cross  with  satisfy  or  an 
outbound  ISO,  the  Matching  System 
will  execute  the  order  and 
simultaneously  route  orders  necessary 
to  satisfy  the  bids  or  offers  of  other 
markets.5  For  all  other  orders,  the 


10 17  CFR  200.30-3(al(12). 

1 15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 

3  See  Securities  Exchange  Act  Release  No.  57203 
(January  25,  2008),  73  FR  6232. 

4  See  CHX  Article  20,  Rule  5;  and  Rule  611  of 
Regulation  NMS,  17  CFR  242.611. 

5 The  Exchange’s  systems  determine  when,  how, 
and  where  these  orders  should  be  routed.  See  CHX 
Article  20,  Rule  5,  Interpretation  and  Policy  .03(a). 
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Exchange  will  either  cancel  the  order 
back  to  the  participant  that  submitted  it 
or  will  route  the  order  to  the  destination 
of  the  participant’s  choice,  all  at  the 
direction  of  the  participant.6 

The  Exchange’s  current  routing  rules 
also  provide  that  the  Exchange  will 
provide  routing  services  pursuant  to  the 
terms  of  three  separate  agreements,  to 
the  extent  that  they  are  applicable  to  a 
specific  routing  decision:  (1)  An 
agreement  between  the  Exchange  and 
each  participant  on  whose  behalf  orders 
will  be  routed:  (2)  an  agreement 
between  each  participant  and  a 
specified  third-party  broker-dealer  that 
will  use  its  routing  connectivity  to  other 
markets  and  serve  as  a  “give-up”  in 
those  markets;  and  (3)  an  agreement 
between  the  Exchange  and  the  specified 
third-party  broker-dealer  pursuant  to 
which  the  third-party  broker-dealer 
agrees  to  provide  routing  connectivity  to 
other  markets  and  serve  as  a  “give-up” 
for  the  Exchange’s  participants  in  other 
markets.7 8 

The  Exchange  proposes  to  make  three 
changes  to  its  routing  rules.  First,  the 
Exchange  proposes  to  provide  that,  if 
requested  by  a  participant  and  its 
routing  destination,  the  Exchange  will 
flip  any  executions  into  the  participant’s 
account  and  report  that  second  leg  of 
the  away-market  .transaction  to  clearing. 
The  Exchange  states  that  this  service 
would  provide  the  order-sending 
participant  the  option  of  consolidating 
its  clearing  reports  in  specific  locations. 

Second,  the  Exchange  proposes  to 
amend  the  requirement  relating  to  the 
agreements  that  are  necessary  for  the 
Exchange  to  provide  routing  services. 
For  cross  with  satisfy  and  outbound 
ISOs,  the  Exchange  will  continue  to 
provide  routing  services  pursuant  to  the 
terms  of  three  separate  agreements  to 
the  extent  that  they  are  applicable  to  a 
specific  routing  decision.6  For  other 
orders,  the  Exchange  proposes" to  allow 
the  CHX  and/ or  a  third-party  broker- 
dealer  providing  connectivity  to  other 
markets  to  determine  which  agreements 
are  needed  to  implement  the  routing 
functionality.  The  Exchange  states  that 

6  The  participant  is  responsible  for  ensuring  that 
it  has  a  relationship  with  its  chosen  destination  to 
permit  the  requested  access.  The  Exchange  is  not 
involved  in  the  execution  of  the  order  and  states 
that  any  execution  of  the  order  is  the  responsibility 
of  the  destination  to  which  the  order  was  sent.  The 
Exchange,  however,  reports  any  execution  or 
cancellation  of  the  order  by  the  other  destination  to 
the  participant  that  submitted  the  order  and  notifies 
the  other  venue  of  any  cancellations  or  changes  to 
the  order  submitted  by  the  order-sending 
participant.  See  Article  20,  Rule  5,  Interpretation 
and  Policy  .03(b). 

7  See  Article  20,  Rule  5,  Proposed  Interpretation 
and  Policy  .03(c)(1). 

8  See  Article  20,  Rule  5,  Proposed  Interpretation 

and  Policy  .03(c). 


it  believes  that  most  routing 
destinations  will  require  that  order- 
senders  sign  additional  agreements  for 
any  services  that  the  destinations  might 
provide,  but  the  Exchange  would  like  to 
provide  flexibility  for  destinations  to 
make  choices  appropriate  to  their 
business  models. 

Third,  the  Exchange  proposes  to 
provide  that,  with  respect  to  a  cross 
with  satisfy  or  an  outbound  ISO,  the 
agreement  between  a  participant  and  the 
third-party  broker-dealer  routing  its 
order  by  access  agreement  with  the 
Exchange  need  not  provide  that  the 
third-party  broker-dealer  will  serve  as  a 
give-up  if  this  is  not  necessary — i.e., 
where  the  participant  has  a  good  give- 
up  in  the  market  to  which  the  order  is 
routed  and  prefers  that  its  own  give-up 
be  used.9 

III.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange  and,  in 
particular,  with  Section  6(b)(5)  of  the 
Act,10  which  requires,  among  other 
things,  that  the  rules  of  a  national 
securities  exchange  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to,  and  perfect  the 
mechanism  of,  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.11 

The  Commission  believes  that  the 
proposed  changes  to  the  Exchange’s 
routing  rules  should  provide  the 
Exchange,  its  participants,  and  third- 
party  routers  with  more  flexibility  in 
establishing  routing  arrangements. 
Accordingly,  the  Commission  finds  that 
the  proposed  rule  change,  as  amended, 
is  consistent  with  the  Act. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,12  that  the 
proposed  rule  change  (SR-CHX-2007- 
18),  as  modified  by  Amendment  No.  1, 
be,  and  hereby  is,  approved. 

8  See  Article  20,  Rule  5,  Proposed  Interpretation 
and  Policy  .03(c). 

10 15  U.S.C.  78f(b)(5). 

11  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  See  15  U.S.C.  78c(f). 

*2 15  U.S.C.  78s(b)(2). 


For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.13 
Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E8-5096  Filed  3-13-08;  8:45  am) 
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I.  Introduction 

On  January  11,  2008,  the  New  York 
Stock  Exchange  LLC  (“NYSE”  or 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (“Act”)1  and  Rule  19b-4 
thereunder,2  a  proposed  rule  change  to 
rescind  NYSE  Rule  97  (Limitation  on 
Member’s  Trading  Because  of  Block 
Positioning).  The  proposed  rule  change 
was  published  for  comment  in  the 
Federal  Register  on  February  6,  2008. 3 
On  February  20,  2008,  NYSE  filed 
Amendment  No.  1  to  the  proposed  rule 
change.4  The  Commission  received  one 
comment  on  the  proposed  rule  change.5 
This  order  approves  the  proposed  rule 
change,  as  modified. 

II.  Description  of  the  Proposed  Rule 
Change 

NYSE  Rule  97  governs  block 
facilitation  transactions  by  NYSE 
member  organizations  on  behalf  of 
customers.  The  rule  states  that  if,  as  a 
result  of  facilitating  one  or  more 
customer  sell  orders  in  a  stock  during 
the  trading  day,  a  member  organization 
ends  up  holding  a  long  position  in  the 
stock  in  a  proprietary  account,  then 

13 17  CFR  200.30-3(a)(12). 

1 15  U.S.C.  7 8s (b)(1). 

2 17  CFR  240.19b-4. 

3  See  Securities  Exchange  Act  Release  No.  57236 
(January  30,  2008),  73  FR  7022. 

4  In  Amendment  No.  1,  the  Exchange  made 
conforming  amendments  to  NYSE  Rules  123C  and 
800  to  remove  references  to  NYSE  Rule  97,  and 
corrected  typographical  errors  in  NYSE  Rule  800. 
Because  Amendment  No.  1  is  technical  in  nature, 
it  is  not  subject  to  notice  and  comment. 

5  See  letter  from  Ann  L.  Vlcek,  Securities  Industry 
and  Financial  Markets  Association  ("SIFMA”), 
dated  February  27,  2008  (“SIFMA  Letter”). 
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during  the  last  20  minutes  of  trading, 
the  member  organization  is  prohibited 
from  buying  such  stock  as  principal  on 
a  “plus  tick”  if  the  transaction  would 
take  place  at  a  price  above  the  lowest 
price  at  which  it  acquired  the  long 
position.  The  Exchange  states  that  Rule 
97  was  originally  adopted  to  address 
concerns  that  a  member  firm  might 
engage  in  manipulative  practices  by 
attempting  to  “mark-up”  the  price  of  a 
stock  to  enable  the  position  acquired  in 
the  course  of  block  positioning  to  be 
liquidated  at  a  profit,  or  to  maintain  the 
market  at  the  price  at  which  the  position 
was  acquired.  The  rule  has  been  since 
amended  to  reduce  its  scope  and 
provide  certain  exceptions.6 

The  Rule  was  last  amended  in  July 
2007  to  resolve  a  conflict  between 
Regulation  NMS  under  the  Act 
(“Regulation  NMS”) 7  and  NYSE  Rule 
97,  to  add  an  exemption  to  Rule  97  so 
that  when  facilitating  a  customer  order 
that  would  otherwise  require  the  firm  to 
either  violate  Rule  97  or  trade  through 
protected  quotations,  member 
organizations  can  comply  with  their 
Regulation  NMS  obligations  without 
also  violating  Rule  97.8  The  Exchange 
now  proposes  to  rescind  Rule  97  in  its 
entirety. 

III.  Summary  of  Comments 

The  Commission  received  one  letter 
on  the  proposed  rule  change.9  The 
commenter  supports  the  proposed  rule 
change,  agreeing  with  the  Exchange’s 
rationale  for  rescinding  NYSE  Rule  97. 
Specifically,  the  commentator  agrees 
with  the  Exchange’s  view  that  the  rule 
“no  longer  serves  a  useful  purpose  and 
may  in  fact  hinder  legitimate  trading 
activity.” 10  Furthermore,  SIFMA 
believes  that  changes  in  the  markets  and 
new  regulations,  such  as  Regulation 
NMS,  render  the  rule  no  longer  viable.11 

IV.  Discussion  and  Commission 
Findings 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 


6  See,  e.g..  Securities  Exchange  Act  Release  No. 
46566  (September  27,  2002),  67  FR  62278  (October 
4,  2002)  (SR-NYSE-2001-24)  (narrowing  the  scope 
of  the  prohibitions  to  transactions  executed  within 
the  last  20  minutes  of  the  trading  day,  and 
providing  exceptions  to  the  rule  for  member 
organizations  that  establish  information  barriers 
and  certain  hedging  transactions). 

7 17  CFR  242.600  et.  seq. 

8  See  Securities  Exchange  Act  Release  No.  56024 
(July  6,  2007),  72  FR  38643  (July  13,  2007)  (SR- 
NYSE— 2007-61). 

9  See  SIFMA  Letter,  supra  note  5. 

10  See  SIFMA  Letter,  supra  note  5,  at  1. 

11  See  id.  at  2. 


a  national  securities  exchange.12  In 
particular,  the  Commission  finds  that 
the  proposal  is  consistent  with  Section 
6(b)(5)  of  the  Act,13  which  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  protect  investors  and  the  public 
interest.  The  Commission  notes  that 
other  venues  are  available  for  market 
participants  to  effect  block  position 
transactions  without  the  restrictions 
currently  imposed  by  NYSE  Rule  97. 
The  Commission  further  notes  that 
NYSE  represented  that  NYSE 
Regulation,  Inc.  will  continue  to  surveil 
in  NYSE-listed  securities  for  possible 
manipulative  activity,  including 
marking  the  close,  which  could  be  in 
violation  of  federal  securities  laws  or 
Exchange  Rules.14 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,15  that  the 
proposed  rule  change  (SR-NYSE-2008- 
03),  as  modified  by  Amendment  No.  1 
thereto,  is  approved. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.16 
Florence  E.  Harmon, 

Deputy  Secretary. 

[FR  Doc.  E8-5097  Filed  3-13-08;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-57460;  File  No.  SR- 
NYSEArca-2008-1 2] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Order  Granting  Approval  of 
Proposed  Rule  Change  Relating  to 
Pricing  Information  for  Components 
Underlying  Currency-Linked  Securities 

March  10,  2008. 

I.  Introduction 

On  January  17,  2008,  NYSE  Area,  Inc. 
(“NYSE  Area”  or  “Exchange”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”) 1  and  Rule 
19b— 4  thereunder,2  a  proposed  rule 


12  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule’s  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

13 15  U.S.C.  78f(b)(5). 

14  See  Notice,  supra  note  3,  at  7023. 

15 15  U.S.C.  78s(b)(2). 

16 17  CFR  200.30-3(a)(12). 

1 15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b-4. 


change  relating  to  pricing  information 
for  components  underlying  Currency- 
Linked  Securities.3  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  February  5, 

2008. 4  The  Commission  received  no 
comments  on  the  proposal.  This  order 
approves  the  proposed  rule  change. 

II.  Description  of  the  Proposal 

The  Exchange  proposes  to  amend 
NYSE  Area  Equities  Rule 
5.2(j)(6)(B)(III)(l)  to  permit  the  listing  of 
Currency-Linked  Securities  where  the 
pricing  information  for  some  or  all  of 
the  components  of  the  Currency 
Reference  Asset  is  the  generally 
accepted  forward  price  for  the  currency 
exchange  rate  in  question.  The  ability 
for  an  issuer  to  use  forward  pricing 
information  under  proposed  NYSE  Area 
Equities  Rule  5.2(j)(6)(B)(III)(l)(b)  for 
any  component  of  a  Currency  Reference 
Asset  would  be  restricted  to  the 
following  currencies,  based  on  high 
volumes  of  forward  contract 
transactions  in  such  currencies:  U.S. 
Dollar,  Euro,  Japanese  Yen,  British 
Pound  Sterling,  Swiss  Franc,  Canadian 
Dollar,  Australian  Dollar,  Brazilian  Real, 
Chinese  Renminbi,  Czech  Koruna, 
Danish  Krone,  Hong  Kong  Dollar, 
Hungarian  Forint,  Indian  Rupee, 
Indonesian  Rupiah,  Korean  Won, 
Mexican  Peso,  Norwegian  Krone,  New 
Zealand  Dollar,  Philippine  Peso,  Polish 
Zloty,  Russian  Ruble,  Swedish  Krona, 
South  African  Rand,  Singapore  Dollar, 
Taiwan  Dollar,  Thai  Baht  or  New 
Turkish  Lira  (collectively,  the  “High 
Volume  Global  Currencies”).5 

In  addition,  the  forward  price  will  be 
used  for  pricing  purposes  only  to  the 
extent  that  the  Currency  Reference  Asset 


3  Currency-Linked  Securities  are  securities  that 
provide  for  payment  at  maturity  of  a  cash  amount 
based  on  the  performance  of  one  or  more 
currencies,  or  options  or  currency  futures  or  other 
currency  derivatives  or  Currency  Trust  Shares  (as 
defined  in  NYSE  Area  Equities  Rule  8.202),  or  a 
basket  or  index  of  any  of  the  foregoing  ("Currency 
Reference  Asset"  See  NYSE  Area  Equities  Rule 
5.2{j)(6). 

4  See  Securities  Exchange  Act  Release  No.  57227 
(January  29,  2008),  73  FR  6759  (“Notice”).  «. 

5  See  Bank  for  International  Settlements  (“BIS”), 
Triennial  Central  Bank  Survey  of  Foreign  Exchange 
and  Derivatives  Market  Activity  in  April  2007, 
Statistical  Annex  Tables — Foreign  Exchange 
Markets  (2007)  (“2007  BIS  Report”);  BIS,  Triennial 
Central  Bank  Survey  of  Foreign  Exchange  and 
Derivatives  Market  Activity  in  April  2004,  Statistical 
Annex  Tables — Foreign  Exchange  Markets  (2004); 
and  BIS,  Triennial  Central  Bank  Survey  of  Foreign 
Exchange  and  Derivatives  Market  Activity  in  April 
2001,  Statistical  Annex  Tables — Foreign  Exchange 
Markets  (2001).  Additional  information  regarding 
the  over-the-counter  (“OTC”)  foreign  exchange 
market,  global  geographic  foreign  exchange  trading 
centers,  calculation  of  the  generally  accepted 
forward  price,  and  regulation  and  oversight  of  the 
foreign  exchange  markets,  among  other,  can  be 
found  in  the  Notice.  See  id. 
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is  based  on  the  forward  price.  In  the 
event  a  Currency  Reference  Asset  is 
based  on  the  forward  price,  and  the 
forward  price  becomes  unavailable  due 
to  a  holiday,  the  spot  price  may  be  used 
for  calculating  the  price  of  the 
component(s)  comprising  the  Currency 
Reference  Asset.  The  pricing 
information  of  such  Currency  Reference 
Asset  on  the  following  business  day 
must  be  the  forward  price.  This 
exception  is  intended  to  permit  certain 
hedged  products  that  use  forward 
pricing  information  to  use  the  spot 
price,  which  is  quoted  in  the  United 
States,  when  the  forward  price,  which  is 
derived  from  the  spot  price,  is 
unavailable  due  to  a  foreign  holiday. 

III.  Discussion  and  Commission’s 
Findings 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange.6  In 
particular,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  the  requirements  of  Section  6(b)(5) 
of  the  Act,7  which  requires,  among  other 
things,  that  the  Exchange’s  rules  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

The  Commission  believes  that 
opportunities  to  invest  in  derivative 
securities  products  based  not  only  on 
the  spot  value,  but  also  on  the  forward 
price,  of  a  foreign  currency  provide 
additional  choices  to  accommodate 
particular  investment  needs  and 
objectives,  should  benefit  investors.  The 
Commission  notes  that  the  foreign 
exchange  market  as  a  whole,  which  is 
predominantly  OTC,  is  a  highly  liquid 
market.8  The  Commission  also  notes 
that  outright  forward  transactions 
account  for  a  material  percentage  of 
reported  daily  volume  on  the  foreign 
exchange  markets.9 


6  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule’s  impact  on  efficiency,  competition, 
and  capital  formation.  See  15  U.S.C.  78c(f). 

7 15  U.S.C.  78f[b)(5). 

8  The  Exchange  states  that,  in  2007,  the  average 
daily  spot  turnover  accounted  for  over  US$1 
trillion,  and  the  average  daily  forward  turnover 
accounted  for  US$362  billion.  See  supra  notes  4 
and  5. 

9  See  id.  ~ 


In  the  interest  of  assuring  sufficient 
liquidity  of  the  underlying  components 
and  thereby  protecting  investors  of 
Currency-Linked  Securities  that  are 
based  on  the  generally  accepted  forward 
price  for  the  currency  exchange  rate  in 
question,  the  use  of  forward  pricing 
information  for  any  such  component  of 
a  Currency  Reference  Asset  would  be 
limited  to  the  High  Volume  Global 
Currencies.  The  Commission  notes  that 
Currency-Linked  Securities  that  satisfy 
the  applicable  requirements  under 
NYSE  Area  Equities  Rule  5.2(j)(6)  would 
be  able  to  be  listed  and  traded  pursuant 
to  Rule  19b-4(e)  under  the  Act.10  The 
Commission  believes  that,  to  list  and 
trade  Currency-Linked  Security 
products  based  on  forward  prices  of 
foreign  currencies  pursuant  to  Rule 
19b-4(e)  under  the  Act,  limiting  such 
foreign  currencies  to  the  High  Volume 
Global  Currencies  is  an  appropriate 
measure  to  assure  sufficient  liquidity  in 
the  underlying  components.11  In 
addition,  the  forward  price  should  be 
used  for  pricing  purposes  only  to  the 
extent  that  the  Currency  Reference  Asset 
is  based  on  the  forward  price.12  The 
Commission  believes  that  the  proposed 
rule  change,  which  seeks  to  expand  the 
types  of  components  on  which 
Currency-Linked  Securities  are  based, 
should  promote  the  listing  and  trading 
of  additional  Currency-Linked 
Securities  and  thereby  support  greater 
options  and  competition  in  such 
products,  to  the  benefit  of  investors  and 
the  public  interest. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,13  that  the 


10  See  17  CFR  240.19b-4(e)(l).  Rule  19b— 4(e)(1) 
under  the  Act  provides  that  the  listing  and  trading 
of  a  new  derivative  securities  product  by  a  self- 
regulatory  organization  (“SRO”)  shall  not  be 
deemed  a  proposed  rule  change,  pursuant  to 
paragraph  (c)(1)  of  Rule  19b-4  under  the  Act  (17 
CFR  240.19b— 4(c)(1)),  if  the  Commission  has 
approved,  pursuant  to  Section  19(b)  of  the  Act  (15 
U.S.C.  78s(b)),  the  SRO’s  trading  rules,  procedures, 
and  listing  standards  for  the  product  class  that 
would  include  the  new  derivatives  securities 
product,  and  the  SRO  has  a  surveillance  program 
for  the  product  class. 

11  The  Commission  further  notes  that,  if  the 
Exchange  seeks  to  list  and  trade  a  Currency-Linked 
Security  product  based  on  forward  prides  of  non- 
High  Volume  Global  Currencies,  it  can  does  so  by 
filing  a  proposed  rule  change  pursuant  to  Sections 
19(b)(1)  of  the  Act. 

12  The  proposal  also  states  that,  with  respect  to  a 
Currency-Linked  Security  that  is  based  on  the 
forward  price  of  a  foreign  currency,  if  the  forward 
price  is  not  available  due  to  a  holiday,  the  spot 
price  may  be  used  for  calculating  the  pricing 
information  on  the  Currency  Reference  Asset.  The 
pricing  information  on  the  following  business  day 
must  be  based  on  the  forward  price.  See  proposed 
Commentary  .01  to  NYSE  Area  Equities  Rule 
5.2(j)(6)(B)(IIl). 

13 15  U.S.C.  78s(b)(2). 


proposed  rule  change  (SR-NYSEArca- 
2008-12)  be,  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.14 
Florence  E.  Hannon, 

Deputy  Secretary. 

[FR  Doc.  E8-5099  Filed  3-13-08;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  500-1] 

In  the  Matter  of  Beverage  Creations, 
Inc.;  Order  of  Suspension  of  Trading 

Date:  March  12,  2008. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  the  market 
for  the  securities  of  Beverage  Creations, 
Inc.  (“BCI”),  quoted  on  the  Pink  Sheets 
under  the  ticker  symbol  BVRG,  may  be 
reacting  to  manipulative  forces  or 
deceptive  practices  and  that  there  is  a 
lack  of  current  and  accurate  information 
about  BCI  upon  which  an  informed 
investment  decision  can  be  made.  For 
example,  it  appears  that  BCI  distributed 
a  press  release  falsely  disclaiming  its 
affiliation  with  a  company  that  has  been 
touting  BCI’s  stock  through  a  widely 
distributed  promotional  mailer.  In 
addition  to  the  promotional  mailer, 
several  stock  promotion  Web  sites  have 
featured  BCI’s  stock,  including  one  that 
has  touted  the  stock  through  numerous 
e-mail  alerts. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above  listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  above 
listed  company  is  suspended  for  the 
period  from  9:30  a.m.  EDT,  March  12, 
2008  through  11:59  p.m.  EDT,  on  March 
26,  2008. 

By  the  Commission. 

Nancy  M.  Morris, 

Secretary. 

[FR  Doc.  08-1033  Filed  3-12-08;  10:19am] 
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SMALL  BUSINESS  ADMINISTRATION 

Disaster  Declaration  #11162;  Kansas 
Disaster  Number  KS-00025 

AGENCY:  U.S.  Small  Business 
Administration. 

ACTION:  Amendment  1. 


14 17  CFR  200.30-3(a)(12). 
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SUMMARY:  This  is  an  amendment  of  the 
Presidential  declaration  of  a  major 
disaster  for  Public  Assistance  Only  for 
the  State  of  Kansas  (  FEMA-1 741-DR), 
dated  02/01/2008. 

Incident:  Severe  Winter  Storms. 
Incident  Period:  12/06/200 7  through 
12/19/2007. 

Effective  Date:  02/28/2008. 

Physical  Loan  Application  Deadline 
Date:  04/02/2008. 

ADDRESSES:  Submit  completed  loan 
applications  to:  U.S.  Small  Business 
Administration,  Processing  and 
Disbursement  Center,  14925  Kingsport 
Road,  Fort  Worth,  TX  76155. 

FOR  FURTHER  INFORMATION  CONTACT: 

A.  Escobar,  Office  of  Disaster 
Assistance,  U.S.  Small  Business 
Administration,  409  3rd  Street,  SW., 
Suite  6050,  Washington,  DC  20416. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  the  President’s  major  disaster 
declaration  for  Private  Non-Profit 
organizations  in  the  State  of  Kansas, 
dated  02/01/2008,  is  hereby  amended  to 
include  the  following  areas  as  adversely 
affected  by  the  disaster. 

Primary  Counties:  Gove,  Logan, 
Sheridan,  Thomas,  Wallace. 

All  other  information  in  the  original 
declaration  remains  unchanged. 

(Catalog  of  Federal  Domestic  Assistance 
Number  59008) 

Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  E8-5078  Filed  3-13-08;  8:45  am] 

BILLING  CODE  8025-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Disaster  Declaration  #  1 1 1 78  and  #  1 1 1 79] 

Kentucky  Disaster  Number  KY-00013 

AGENCY:  U.S.  Small  Business 
Administration. 

ACTION:  Amendment  1. 

SUMMARY:  This  is  an  amendment  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  Commonwealth  of 
Kentucky  (FEMA-1 746-DR),  dated  02/ 
21/2008. 

Incident:  Severe  Storms,  Tornadoes, 
Straight-line  Winds,  and  Flooding. 

Incident  Period:  02/05/2008  through 
02/06/2008. 

Effective  Date:  03/05/2008. 

Physical  Loan  Application  Deadline 
Date:  04/21/2008. 

EIDL  Loan  Application  Deadline  Date: 
11/21/2008. 

ADDRESSES:  Submit  completed  loan 
applications  to: 

U.S.  Small  Business  Administration, 
Processing  and  Disbursement  Center, 


14925  Kingsport  Road,  Fort  Worth,  TX 
76155. 

FOR  FURTHER  INFORMATION  CONTACT:  A. 

Escobar,  Office  of  Disaster  Assistance, 
U.S.  Small  Business  Administration, 

409  3rd  Street.  SW.,  Suite  6050, 
Washington,  DC  20416. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  the  Presidential  disaster  declaration 
for  the  Commonwealth  of  Kentucky  , 
dated  02/21/2008  is  hereby  amended  to 
include  the  following  areas  as  adversely 
affected  by  the  disaster: 

Primary  Counties:  Bath,  Harrison, 
Hopkins,  Nicholas,  Shelby, 

Spencer. 

Contiguous  Counties: 

Kentucky:  Bracken,  Fleming, 

Franklin,  Grant,  Henry,  Menifee, 
Montgomery,  Oldham,  Pendleton, 
Robertson,  Rowan,  Webster. 

All  other  information  in  the  original 
declaration  remains  unchanged. 

(Catalog  of  Federal  Domestic  Assistance 
Numbers  59002  and  59008) 

Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  E 8— 5077  Filed  3-13-08;  8:45  am] 

BILLING  CODE  8025-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Revocation  of  License  of  Small 
Business  Investment  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
District  of  Massachusetts,  dated  August 
8,  2007,  the  United  States  Small 
Business  Administration  hereby  revokes 
the  license  of  Marathon  Investment 
Partners,  L.P.,  a  Delaware  Limited 
Partnership,  to  function  as  a  small 
business  investment  company  under  the 
Small  Business  Investment  Company 
License  No.  01/01-0370  issued  to 
Marathon  Investment  Partners,  L.P.  on 
September  30,  1998  and  said  license  is 
hereby  declared  null  and  void  as  of 
August  8,  2007.- 

United  States  Small  Business 
Administration. 

Dated:  March  6,  2008. 

A.  Joseph  Shepard, 

Associate  Administrator  for  Investment. 

[FR  Doc.  E 8— 5080  Filed  3-13-08;  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Notice  6134] 

Advancing  Democracy  Around  the 
World 

AGENCY:  International  Information 
Programs,  State  Department. 

ACTION:  Request  for  Submissions. 

SUMMARY:  The  State  Department’s 
Bureaus  of  International  Information 
Programs  (IIP)  and  Democracy  Human 
Rights  and  Labor  (DRL)  invite  U.S.- 
based  civil  society  and  private-sector 
groups  and  American  citizens  engaged 
in  democracy  promotion  abroad  to 
partner  with  us  on  innovative  programs 
that  develop  Internet-based  multi-media 
materials  for  non-U. S.  audiences 
relevant  to  democracy. 

ADDRESSES:  Interested  parties  should 
respond  to  Outreach  Coordinator  Lori 
Brutten,  U.S.  Department  of  State, 
Bureau  of  International  Information 
Programs,  301  4th  St.  SW.,  Room  849, 
Washington,  DC  20547  or  by  e-mail  at 
America_gov@state.gov  no  later  than 
March  28,  2008. 

FOR  FURTHER  INFORMATION,  CONTACT:  Lori 
Brutten,  (202/453-8777)  at  the  above 
address. 

SUPPLEMENTARY  INFORMATION:  This  is  the 
first  of  a  series  of  Federal  Register 
notices  by  IIP  on  specific  America.gov 
thematic  program  areas.  As  part  of 
America.gov,  the  Department’s  premier 
Web  site  for  engaging  with  foreign 
audiences,  IIP  in  partnership  with  DRL 
developed  a  “Democracy  Around  the 
World”  page,  to  engage  the  global 
community  in  a  substantive  discussion 
about  the  principles,  implementation 
and  benefits  of  democracy  (including 
rule  of  law,  and  participation  and 
dissent).  The  IIP-DRL  partnership  will 
also  help  ensure  the  State  Department 
meets  the  “Advancing  Democratic 
Values  Act’s”  (Pub.  L.  110-53,  Section 
2132)  requirements  for  enhancing  its 
Internet  presence  on  global  democracy 
and  human  rights  (e.g.,  streaming  video 
and  audio  and  other  media  regarding 
democratic  principles,  practices  and 
values  and  the  promotion  of 
strengthening  democracy). 

IIP  and  DRL  invite  U.S. -based  civil 
society  and  private-sector  groups  and 
American  citizens  engaged  in 
democracy  promotion  abroad  to  partner 
with  us  with  the  goal  of  enhancing  the 
site’s  democracy  content  by  providing 
Internet-based  innovative  programs  and 
multimedia  materials  for  non-U.S. 
audiences.  Programmatic  opportunities 
for  cooperation  could  include: 

•  Broadening  existing  online  youth 
dialogues; 
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•  Featuring  voices  of  democratic 
courage,  award  recipients  or  themes 
raised  in  annual  reports; 

•  Convening  online  roundtable 
discussions  among  international 
experts/leaders; 

•  Providing  access  to  alumni  of 
training  programs,  partnerships  or 
exchanges  for  webchats,  blogs  or  other 
outreach  efforts;  and 

•  Highlighting  the  results  of 
partnerships  and/or  other  democracy- 
related  programs. 

Using  the  following  format,  provide  a 
written  commentary,  limited  to  1,000 
words,  on  how  your  cooperation  could 
help  us  implement  the  goals  and 
opportunities  delineated  above.  In  your 
commentary  include  the  (1)  Name  of 
Organization;  (2)  Point  of  Contact 
(Name,  Title,  Address,  Phone,  E-mail, 
and/or  Fax).  Please  include  any  mission 
goals  and  international  partnerships  that 
would  enhance  your  participation  with 
IIP  and  DRL.  The  Department  will 
evaluate  submissions  based  on,  but  not 
limited  to,  the  following  criteria; 
Suggested  areas  of  cooperation; 
Reputation;  International  connections/ 
networks  and;  Fiscal  responsibility. 

In  early  2008,  the  U.S.  Department  of 
State’s  Bureau  of  International 
Information  Programs  (IIP)  launched 
‘‘America.gov,”  a  new  interactive  Web 
site  for  international  audiences  that 
offers  the  latest  in  multimedia,  video, 
forum  discussions,  polls,  articles,  etc. 
The  site  ( http://www.america.gov ) 
highlights  the  people  and  institutions 
that  make  America  a  force  for  progress, 
engages  international  audiences  in  a 
dialogue  on  important  issues,  and 
explains  the  core  values  that  underlie 
and  shape  U.S.  policies. 

America.gov  has  the  design  and 
interactive  features  expected  by  younger 
Web-savvy  users,  and  the  substantive 
material  that  attracts  traditional  opinion 
leaders.  The  site  is  organized  into 
multilayered  packages  that  are  visually 
engaging  and  easy  to  navigate.  Topics 
include:  Foreign  Policy,  U.S.  Politics, 
American  Life,  Democracy,  Science  and 
Health.  Language  versions  of 
America.gov  will  be  developed  during 
2008  in  Arabic,  Chinese,  French, 
Persian,  Russian  and  Spanish. 

Dated:  March  10,  2008. 

Jeremy  Curtin, 

Coordinator,  International  Information 
Programs,  Department  of  State. 

[FR  Doc.  E 8— 5187  Filed  3-13-08;  8:45  am) 

BILLING  CODE  4710-45-P 


[Public  Notice  6133] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  “Art  of 
the  Royal  Court:  Treasures  in  Pietre 
Dure  from  the  Paiaces  of  Europe” 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.-,  22  U.S.C.  6501  note,  et 
seq.),  Delegation  of  Authority  No.  234  of 
October  1, 1999,  Delegation  of  Authority 
No.  236  of  October  19,  1999,  as 
amended,  and  Delegation  of  Authority 
No.  257  of  April  15,  2003  [68  FR  19875], 
I  hereby  determine  that  the  objects  to  be 
included  in  the  exhibition  “Art  of  the 
Royal  Court:  Treasures  in  Pietre  Dure 
from  the  Palaces  of  Europe,”  imported 
from  abroad  for  temporary  exhibition 
within  the  United  States,  are  of  cultural 
significance.  The  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  owners  or  custodians.  I  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  the  Metropolitan 
Museum  of  Art,  New  York,  from  on  or 
about  July  1,  2008,  until  on  or  about 
September  21,  2008,  and  at  possible 
additional  exhibitions  or  venues  yet  to 
be  determined,  is  in  the  national 
interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Carol  B. 
Epstein,  Attorney-Adviser,  Office  of  the 
Legal  Adviser,  U.S.  Department  of  State 
(telephone:  202/453-8048).  The  address 
is  U.S.  Department  of  State,  SA-44,  301 
4th  Street,  SW.,  Room  700,  Washington, 
DC  20547-0001. 

Dated:  March  7,  2008. 

C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary  for 
Educational  and  Cultural  Affairs,  Department 
of  State. 

[FR  Doc.  E 8— 5185  Filed  3-13-08;  8:45  am] 

BILLING  CODE  4710-05-P 

DEPARTMENT  OF  STATE 

[Public  Notice  6109] 

Industry  Advisory  Panel:  Notice  of 
Open  Meeting 

The  Industry  Advisory  Panel  of 
Overseas  Buildings  Operations  will 
meet  on  Tuesday,  April  8,  2008  from 
9:30  until  3:30  p.m.  Eastern  Standard 


Time.  The  meeting  will  be  held  in  room 
1107  of  the  U.S.  Department  of  State, 
located  at  2201  C  Street,  NW.  (entrance 
on  23rd  Street),  Washington,  DC.  For 
logistical  and  security  reasons,  it  is 
imperative  that  everyone  enter  and  exit 
using  only  the  23rd  Street  entrance.  The 
majority  of  the  meeting  is  devoted  to  an 
exchange  of  ideas  between  the 
Department's  Bureau  of  Overseas 
Building  Operations’  senior 
management  and  the  panel  members,  on 
design,  operations,  and  building 
maintenance.  Members  of  the  public  are 
asked  to  kindly  refrain  from  joining  the 
discussion  until  Director  Shinnick 
opens  the  discussion  to  them. 

Entry  to  the  building  is  controlled;  to 
obtain  pre-clearance  for  entry,  members 
of  the  public  planning  to  attend  should 
provide,  by  April  1,  2008,  their  name, 
professional  affiliation,  date  of  birth, 
citizenship,  and  a  valid  government- 
issued  ID  number  (i.e.,  U.S.  government 
ID,  U.S.  military  ID,  passport,  or  drivers 
license  (and  state))  by  e-mailing: 
iapr@state.gov.  Because  of  space 
restrictions,  we  request  that  companies 
interested  in  attending  this  meeting 
send  only  one  representative. 

If  you  have  any  questions,  please 
contact  Andrea  Walk  at 
walkam@state.gov  or  on  (703)  516-1544. 

Dated:  March  6,  2008. 

Richard  J.  Shinnick, 

Director,  Ad  Interim,  Overseas  Buildings 
Operations,  Department  of  State. 

[FR  Doc.  E 8— 5186  Filed  3-13-08;  8:45  am) 
BILLING  CODE  4710-24-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

FAA  Approval  Of  Noise  Compatibility 
Program  14  CFR  Part  150;  Baltimore/ 
Washington  International  Thurgood 
Marshall  Airport;  Baltimore,  MD 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  Maryland 
Aviation  Administration  (MAA)  under 
the  provisions  of  49  U.S.C.  (the  Aviation 
Safety  and  Noise  Abatement  Act, 
hereinafter  referred  to  as  “the  Act”)  and 
14  CFR  Part  150.  These  findings  are 
made  in  recognition  of  the  description 
of  Federal  and  nonfederal 
responsibilities  in  Senate  Report  No. 
96-52  (1980).  On  April  3,  2006,  the  FAA 
determined  that  the  noise  exposure 
maps  submitted  by  MAA  under  Part  150 
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were  in  compliance  with  applicable 
requirements.  On  February  26,  2008,  the 
FAA  approved  the  Baltimore/ 
Washington  International  Thurgood 
Marshall  Airport  noise  compatibility 
program  update.  All  of  the 
recommendations  of  the  program  were 
approved. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA’s  approval  of  the  Baltimore/ 
Washington  International  Thurgood 
Marshall  Airport  noise  compatibility 
program  update  is  February  26,  2008. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Mendelsohn,  Eastern  Region, 
Washington  Airports  District  Office, 
Federal  Aviation  Administration,  23723 
Air  Freight  Lane,  Suite  210,  Dulles, 
Virginia  20166,  Telephone:  703-661- 
1362.  Documents  reflecting  this  FAA 
action  may  be  reviewed  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  overall  approval  to  the  noise 
compatibility  program  for  Baltimore/ 
Washington  International  Thurgood 
Marshall  Airport,  effective  February  26, 
2008. 

Under  section  47504  of  the  Act,  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
non-compatible  land  uses  and 
prevention  of  additional  non-compatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  Part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA’s  approval  or 
disapproval  of  FAR  Part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
Part  150  and  the  Act  and  is  limited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  Part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  non-compatible  land 
uses  around  the  airport  and  preventing 


the  introduction  of  additional  non¬ 
compatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems, 
or  adversely  affecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA’s  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  Part  150,  section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state,  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  determination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  District 
Office  in  Dulles,  Virginia. 

MAA  submitted  to  the  FAA  on 
October  1,  2007,  the  noise  exposure 
maps,  descriptions,  and  other 
documentation  produced  during  the 
noise  compatibility  planning  study 
conducted  from  January  2003  through 
December  2003.  The  Baltimore/ 
Washington  International  Thurgood 
Marshall  Airport  noise  exposure  maps 
were  determined  by  FAA  to  be  in 
compliance  with  applicable 
requirements  on  April  3,  2006.  Notice  of 
this  determination  was  published  in  the 
Federal  Register  on  April  17,  2006  (71 
FR  19782). 

The  Baltimore/Washington 
International  Thurgood  Marshall 
Airport  study  contains  a  proposed  noise 
compatibility  program  comprised  of 
actions  designed  for  phased 
implementation  by  airport  management 
and  adjacent  jurisdictions  from 
February  2008  to  (or  beyond)  the  year 
2010.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 


noise  compatibility  program  as 
described  in  section  47504  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  October  18,  2007  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days.  Failure  to  approve  or 
disapprove  such  program  within  the 
180-day  period  Stiall  be  deemed  to  be  an 
approval  of  such  program. 

The  submitted  program  contained 
four  (4)  proposed  actions  for  noise 
mitigation  on  and  off  the  airport.  The 
FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  Part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  FAA  effective  February 
26,  2008. 

Outright  approval  was  granted  for 
four  Noise  Abatement  Measures.  The 
approved  measures  included  such  items 
as:  Update  the  noise  rule  for  Runway 
15L/33R;  Voluntary  residential  property 
acquisition;  Homeowners  assistance 
program  and  Noise  Monitoring  System. 

These  determinations  are  set  forth-in 
detail  in  the  Record  of  Approval  signed 
by  the  Division  Manager  on  February 
26,  2008.  The  Record  of  Approval,  as 
well  as  other  evaluation  materials  and 
the  documents  comprising  the 
submittal,  are  available  for  review  at  the 
FAA  office  listed  above  and  at  the 
administrative  offices  of  the  MAA.  The 
Record  of  Approval  also  will  be 
available  on-line  at:  h ttp ;// www.faa.gov/ 
airportsjairtraffic/airports/ 
environmental/airport_noise/. 

Issued  in  Dulles,  Virginia  on  February  26, 
2008. 

Terry  J.  Page, 

Manager,  Washington  Airports  District  Office. 
[FR  Doc.  E8-4938  Filed  3-13-08;  8:45  am) 

BILLING  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Fifty-first  Meeting,  RTCA  Special 
Committee  135:  Environmental 
Conditions  and  Test  Procedures  for 
Airborne  Equipment 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  RTCA  Special 
Committee  135  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  135: 
Environmental  Conditions  and  Test 
Procedures  for  Airborne  Equipment. 
DATES:  The  meeting  will  be  held  March 
11-13,  2008,  starting  at  9  am. 
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ADDRESSES:  The  meeting  will  be  held  at 
Honeywell  Aerospace,  21111  N.  19th 
Ave.,  Presentation  Room  A,  Phoenix, 

AZ. 

FOR  FURTHER  INFORMATION  CONTACT:  (1) 

RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  805,  Washington,  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  web  site  http://www.rtca.org.; 
Mike  Kroeger,  (E) 
mike.kroeger@honeywell.com. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C.,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
135  meeting.  The  agenda  will  include: 

•  March  11-13: 

•  Opening  Session  (Welcome, 
Chairman’s  Opening  Remarks, 
Introductions). 

•  Approval  of  Summary  from  the 
Fiftieth  Meeting,  RTCA  Paper  No.  292- 
SC1 35-665. 

•  Report  on  PMC  Meeting  and 
Release  of  DO-160F. 

•  My  presentation. 

•  Change  Summary. 

•  Status  of  SC  21-16F. 

•  Discuss  &  Approve  Updated  Terms 
of  Reference. 

•  Review  Change  Proposals  for  DO- 
160G/Ed— 14G. 

•  Deferred  Comments:  1-59. 

•  New  Comments. 

•  Update  from  Section  16  &  21 
Working  Groups  Meetings. 

•  New/Unfinished  Business. 

•  Review  &  Revise  Process  & 
Procedures  for  Change  for  DO-160G. 

•  Remove  some  of  the  human 
involvement  (chairman  and  webmaster). 

•  Automate  number  assignment  &  log 
updates. 

•  Closing  Plenary  Session  (Date  and 
Place  of  Next  Meeting). 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Members  of  the  public  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington,  DC,  on  February  15, 
2008. 

Francisco  Estrada  C., 

RTCA  Advisory  Committee. 

[FR  Doc.  E 8— 4925  Filed  3-13-08;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Cancellation  of  Environmental  Impact 
Statement;  Fort  Bend  County,  TX 

AGENCY:  Federal  Highway 
Administration  (FHWA),  TxDOT. 

ACTION:  Cancellation  of  SH  122  EIS. 

SUMMARY:  In  Vol.  67,  No.  179/Monday, 
September  16,  2002/Notices,  FHWA 
issued  a  Notice  of  Intent  to  advise  the 
public  that  an  Environmental  Impact 
Statement  (EIS)  would  be  prepared  for 
the  proposed  SH  122  roadway  between 
SH  6  and  SH  99  in  Fort  Bend  County, 
Texas.  The  project  is  now  cancelled; 
therefore,  no  further  project  activities 
will  occur. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Donald  E.  Davis,  Federal  Highway 
Administration,  Texas  Division,  300 
East  8th  Street,  Room  826,  Austin,  Texas 
78701,  Telephone  (512)  536-5960. 

Issued  on:  March  7,  2008. 

Donald  E.  Davis, 

District  Engineer,  FHWA  Texas  Division. 

(FR  Doc.  E 8— 4994  Filed  3-13-08;  8:45  am] 

BILLING  CODE  4910-22-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Manatee  County,  FL 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  Cancellation  of  Notice 
of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  of  cancellation  to  advise  the 
public  that  we  are  no  longer  lead 
Federal  Agency  for  preparation  of  an 
Environmental  Impact  Statement  (EIS) 
for  a  proposed  highway  project  in 
Manatee  County,  Florida.  This  is  formal 
cancellation  of  the  Notice  of  Intent  that 
was  published  in  the  Federal  Register 
on  January  21,  2004. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
George  Hadley,  Environmental  Programs 
Coordinator,  Federal  Highway 
Administration,  545  John  Knox  Road, 
Suite  200,  Tallahassee,  Florida  32303, 
Telephone  (850)  942-9650  extension 
3011. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  intent  to  prepare  an  EIS  for  a 
proposed  roadway/bridge  project  on 
Upper  Manatee  River  Road,  from  SR  64 
to  U.S.  301,  a  distance  of  approximately 
6  miles,  is  rescinded. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  inter-governmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  March  5,  2008. 

George  B.  Hadley, 

Environmental  Programs  Coordinator, 
Tallahassee,  Florida. 

[FR  Doc.  E8— 4942  Filed  3-13-08;  8:45  am] 

BILLING  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-2006-25756] 

Commercial  Driver’s  License 
Standards:  Application  for  Exemption; 
Volvo  Trucks  North  America  (Volvo) 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 

ACTION:  Notice  of  application  for 
exemption;  request  for  comments. 

SUMMARY:  FMCSA  announces  that  Volvo 
Trucks  North  America  (Volvo)  has 
applied  for  an  exemption  from  the 
Federal  requirement  for  a  driver  of 
commercial  motor  vehicles  (CMVs)  to 
hold  a  commercial  drivers  license 
(CDL).  Volvo  requests  that  the 
exemption  cover  three  Swedish  field 
test  engineers  who  will  test-drive  CMVs 
for  Volvo  within  the  United  States. 
These  three  Volvo  employees  all  hold  a 
valid  Swedish  CDL.  Volvo  states  the 
exemption  is  needed  to  support  a  Volvo 
field  test  to  meet  future  clean  air 
standards,  to  test-drive  Volvo  prototype 
vehicles  to  verify  results  in  “real  world” 
environments,  and  to  deliver  the 
vehicles  if  necessary  in  the  United 
States.  Volvo  believes  the  knowledge 
and  skills  tests  and  training  program 
that  Swedish  drivers  undergo  to  obtain 
a  Swedish  CDL  ensures  the  exemption 
would  provide  a  level  of  safety  that  is 
equivalent  to,  or  greater  than,  the  level 
of  safety  obtained  by  complying  with 
the  U.S.  requirements  for  a  CDL. 

DATES:  Comments  must  be  received  on 
or  before  April  14,  2008. 

ADDRESSES:  You  may  submit  comments 
identified  by  Federal  Docket 
Management  System  Number  FMCSA- 
2006-25756  by  any  of  the  following 
methods: 

•  Web  site:  www.regulations.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  Federal  electronic 
docket  site. 

•  Fax:  1-202-493-2251. 
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•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation, 
Room  W-12-140, 1200  New  Jersey 
Avenue,  SE.,  20590-0001. 

•  Hand  Delivery:  Ground  Floor,  Room 
W12-140,  DOT  Building,  1200  New 
Jersey  Avenue,  SE.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.  ET,  Monday 
through  Friday,  except  Federal 
Holidays. 

Instructions:  All  submissions  must 
include  the  Agency  name  and  docket 
number.  For  detailed  instructions  on 
submitting  comments  and  additional 
information  on  the  exemption  process, 
see  the  Public  Participation  heading 
below.  Note  that  all  comments  received 
will  be  posted  without  change  to 
www.regulations.gov,  including  any 
personal  information  provided.  Please 
see  the  Privacy  Act  heading  below. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to 
www.regulations.gov  at  any  time  or  to 
the  ground  floor,  room  W12-140,  DOT 
Building,  1200  New  Jersey  Avenue,  SE., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 

Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477-78)  or  you  may  visit 
www.regulations.gov. 

Public  Participation:  The 
www.regulations.gov  Web  site  is 
generally  available  24  hours  each  day, 
365  days  each  year.  You  can  get 
electronic  submission  and  retrieval  help 
and  guidelines  under  the  “help”  section 
of  the  www.regulations.gov  Web  site 
and  also  at  the  DOT’s  http:// 
docketsinfo.dot.gov  Web  site.  If  you 
want  us  to  notify  you  that  we  received 
your  comments,  please  include  a  self- 
addressed,  stamped  envelope  or 
postcard  or  print  the  acknowledgement 
page  that  appears  after  submitting 
comments  online. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Richard  Clemente,  FMCSA  Driver  and 
Carrier  Operations  Division;  Office  of 
Bus  and  Truck  Standards  and 
Operations;  Telephone:  202-366—4325. 
E-mail:  MCPSD@dot.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4007  of  the  Transportation 
Equity  Act  for  the  21st  Century  (Pub.  L. 


105-178,  112  Stat.  107,  June  9,  1998) 
amended  49  U.S.C.  31315  and  31136(e) 
to  provide  authority  to  grant  exemptions 
from  motor  carrier  safety  regulations. 
Under  its  regulations,  FMCSA  must 
publish  a  notice  of  each  exemption 
request  in  the  Federal  Register  (49  CFR 
381.315(a)).  The  Agency  must  provide 
the  public  an  opportunity  to  inspect  the 
information  relevant  to  the  application, 
including  the  conducting  of  any  safety 
analyses.  The  Agency  must  also  provide 
an  opportunity  for  public  comment  on 
the  application. 

The  Agency  reviews  the  safety 
analyses  and  the  public  comments,  and 
determines  whether  granting  the 
exemption  would  likely  achieve  a  level 
of  safety  equivalent  to,  or  greater  than, 
the  level  that  would  be  achieved  by  the 
current  regulation  (49  CFR  381.305). 

The  decision  of  the  Agency  must  be 
published  in  the  Federal  Register  (49 
CFR  381.315(b))  with  the  reason  for 
denying  or,  in  the  alternative,  the 
specific  person  or  class  of  persons 
receiving  the  exemption,  and  the 
regulatory  provision  or  provisions  from 
which  exemption  is  granted.  The  notice 
must  also  specify  the  effective  period  of 
the  exemption  (up  to  2  years),  and 
explain  the  terms  and  conditions  of  the 
exemption.  The  exemption  may  be 
renewed  (49  CFR  381.300(b)). 

Request  for  Exemption 

Volvo  has  applied  for  an  exemption 
from  the  commercial  driver’s  license  • 
(CDL)  rules,  specifically  49  CFR  383.23 
that  prescribes  licensing  requirements 
for  drivers  operating  commercial  motor 
vehicles  (CMVs)  in  interstate  or 
intrastate  commerce.  Volvo  requests  the 
exemption  because  its  driver-employees 
are  citizens  and  residents  of  Sweden, 
and  because  they  cannot  apply  for  a 
CDL  in  any  of  the  United  States.  A  copy 
of  the  application  is  in  Docket  No. 
FMCSA-2006— 25756. 

The  exemption  would  allow  three 
drivers  to  operate  CMVs  in  interstate 
commerce  as  part  of  a  team  of  drivers 
who  will  support  a  Volvo  field  test  to 
meet  future  air  quality  standards,  to  test- 
drive  Volvo  prototype  vehicles  at  its  test 
site  and  in  the  vicinity  around  Phoenix, 
Arizona,  to  verify  results  in  “real 
world”  environments,  and  to  deliver  the 
vehicles  if  necessary  in  the  U.S.  The 
drivers  are:  Andreas  Hamsten,  Carl- 
Gustaf  Theen,  and  Therese  Johansson. 

Each  driver  holds  a  valid  Swedish 
CDL,  and  as  explained  by  Volvo  in 
previous  exemption  requests,  drivers 
applying  for  a  Swedish-issued  CDL 
must  undergo  a  training  program  and 
pass  a  knowledge  and  skills  tests.  Volvo 
also  stated  in  prior  exemption  requests 
that  the  knowledge  and  skills  tests  and 


training  program  that  Swedish  drivers 
undergo  to  obtain  a  Swedish  CDL 
ensure  the  exemption  provides  a  level  of 
safety  that  is  equivalent  to,  or  greater 
than,  the  level  of  safety  obtained  by 
complying  with  the  U.S.  requirement  for 
a  CDL. 

FMCSA  has  previously  determined 
the  process  for  obtaining  a  Swedish- 
issued  CDL  is  comparable  to,  or  as 
effective  as  the  Federal  requirements  of 
Part  383,  and  adequately  assesses  the 
driver’s  ability  to  operate  CMVs  in  the 
U.S.  On  prior  occasions  FMCSA  has 
published  notices  concerning  similar 
Volvo  requests.  The  first  notice  was  the 
granting  of  an  exemption  to  Volvo  for  11 
Swedish  CDL  drivers  permitting  them  to 
operate  CMVs  in  the  U.S.  (71  FR  27780, 
May  12,  2006).  Of  these  11  drivers, 

Volvo  requested  and  received  renewal 
of  the  exemption  for  an  additional  2 
years  (73  FR  6552,  February  4,  2008). 
Notices  granting  an  exemption  to  Volvo 
for  ten  Swedish  CDL  drivers  permitting 
them  to  operate  CMVs  in  the  U.S.  were 
published  on  April  23,  2007  (72  FR 
20166,  20167). 

Request  for  Comments 

In  accordance  with  49  U.S.C. 
31315(b)(4)  and  31136(e),  FMCSA 
requests  public  comment  on  Volvo’s 
application  for  an  exemption  from  the 
CDL  requirements  of  49  CFR  383.23. 

The  Agency  will  consider  all  comments 
received  by  close  of  business  on  April 
14,  2008.  Comments  will  be  available 
for  examination  in  the  docket  at  the 
location  listed  under  the  ADDRESSES 
section  of  this  notice.  The  Agency  will 
consider  to  the  extent  practicable 
comments  received  in  the  public  docket 
after  the  closing  date  of  the  comment 
period. 

Issued  on:  March  10,  2008. 

Charles  A.  Horan  III, 

Acting  Associate  Administrator  for  Policy  and 
Program  Development. 

[FR  Doc.  E8-5177  Filed  3-13-08;  8:45  am] 
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exemption;  request  for  comments. 
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SUMMARY:  FMCSA  has  received  from 
Cummins,  Inc.  (“Cummins”)  an 
application  for  an  exemption  from  the 
Federal  Motor  Carrier  Safety 
Regulations  regarding  maximum  driving 
time  for  drivers  of  passenger-carrying 
vehicles.  The  exemption  would  allow 
Cummins’  drivers  delivering  new  buses 
without  any  passengers  in  a  driveaway 
operation  to  be  governed  by  the  hours- 
of-service  (HOS)  requirements  for 
drivers  of  property-carrying  vehicles. 
Cummins’  drivers  are  operating  these 
motor  vehicles  as  test  vehicles  to 
determine  the  performance  of  various 
types  of  engines  as  well  as  components 
that  are  closely  related  to  the  design  and 
manufacture  of  the  described  engines. 
Cummins  states  that  the  level  of  safety 
will  be  equivalent  or  greater  than  the 
level  of  safety  that  would  be  obtained  by 
complying  with  the  HOS  regulations  for 
drivers  of  passenger-carrying  vehicles. 
FMCSA  requests  public  comment  on 
Cummins’  application  for  exemption. 
DATES:  Comments  must  be  received  on 
or  before  April  14,  2008. 

ADDRESSES:  You  may  submit  comments 
identified  by  Federal  Docket 
Management  System  Number  FMCSA- 
2008-0073  by  any  of  the  following 
methods: 

•  Web  site:  www.regulations.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  Federal  electronic 
docket  site. 

•  Fax:  1-202-493-2251. 

•  Mail:  Docket  Management  Facility, 
U.S.  Department  of  Transportation, 
Room  Wl 2-140,  1200  New  Jersey 
Avenue,  SE.,  Washington,  DC  20590- 
0001. 

•  Hand  Delivery:  Ground  Floor,  Room 
W12-140,  DOT  Building,  1200  New 
Jersey  Avenue,  SE.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 

Instructions:  All  submissions  must 
include  the  Agency  name  and  docket 
number  or  Regulatory  Identification 
Number  (RIN)  for  this  rulemaking.  For 
detailed  instructions  on  submitting 
comments  and  additional  information 
on  the  rulemaking  process,  see  the 
Public  Participation  heading  below. 

Note  that  all  comments  received  will  be 
posted  without  change  to 
www.regulations.gov,  including  any 
personal  information  provided.  Please 
see  the  Privacy  Act  heading  below. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to 
www.regulations.gov  at  any  time  or  to 
the  ground  floor,  room  W12-140,  DOT 
Building,  New  Jersey  Avenue.  SE., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 


Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19476)  or  you  may  visit 
www.regulations.gov. 

Public  participation:  The 
www.regulations.gov  Web  site  is 
generally  available  24  hours  each  day, 
365  days  each  year.  You  can  get 
electronic  submission  and  retrieval  help 
and  guidelines  under  the  “help”  section 
of  the  www.regulations.gov  Web  site  and 
also  at  the  DOT’s  http:// 
docketsinfo.dot.gov  Web  site.  If  you 
want  us  to  notify  you  that  we  received 
your  comments,  please  include  a  self- 
addressed,  stamped  envelope  or 
postcard  or  print  the  acknowledgement 
page  that  appears  after  submitting 
comments  online. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Richard  Clemente,  Transportation 
Specialist,  Driver  and  Carrier 
Operations  Division,  Office  of  Bus  and 
Truck  Standards  and  Operations. 
Telephone:  202-366—4325.  E-mail: 
MCPSD@dot.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4007  of  the  Transportation 
Equity  Act  for  the  21st  Century  (Pub.  L. 
105-178,  112  Stat.  107,  June  9,  1998) 
amended  49  U.S.C.  31315  and  31136(e) 
to  provide  authority  to  grant  exemptions 
from  motor  carrier  safety  regulations. 
Under  its  regulations,  FMCSA  must 
publish  a  notice  of  each  exemption 
request  in  the  Federal  Register  (49  CFR 
381.315(a)).  The  Agency  must  provide 
the  public  an  opportunity  to  inspect  the 
information  relevant  to  the  application, 
including  the  conducting  of  any  safety 
analyses.  The  Agency  must  also  provide 
an  opportunity  for  public  comment  on 
the  request. 

The  Agency  reviews  the  safety 
analyses  and  the  public  comments,  and 
determines  whether  granting  the 
exemption  would  likely  achieve  a  level 
of  safety  equivalent  to,  or  greater  than, 
the  level  that  would  be  achieved  by  the 
current  regulation  (49  CFR  381.305). 

The  decision  of  the  Agency  must  be 
published  in  the  Federal  Register  (49 
CFR  381.315(b))  with  the  reason  for 
denying  or,  in  the  alternative,  the 
specific  person  or  class  of  persons 
receiving  the  exemption,  and  the 
regulatory  provision  or  provisions  from 
which  exemption  is  granted.  The  notice 


must  also  specify  the  effective  period  of 
the  exemption  (up  to  2  years),  and 
explain  the  terms  and  conditions  of  the 
exemption.  The  exemption  may  be 
renewed  (49  CFR  381.300(b)). 

Request  for  Exemption 

Cummins,  Inc.  (Cummins)  is  a 
registered  private  motor  carrier  whose 
principal  place  of  business  is  located  in 
Columbus,  Indiana.  Cummins  employs 
118  drivers  who  are  utilized  to  operate 
passenger-  and  property-carrying 
commercial  motor  vehicles  (CMVs)  in  a 
driveaway  operation  from,  to  and 
between  points  in  the  U.S.  All  of 
Cummins’  CMVs — either  passenger-or 
property-carrying — are  driven  on  their 
own  wheels  in  a  driveaway  operation.  A 
“driveaway-towaway  operation”  is 
defined  in  49  CFR  390.5  of  the  Federal 
Motor  Carrier  Safety  Regulations  as  “an 
operation  in  which  an  empty  or  unladen 
motor  vehicle  with  one  or  more  sets  of 
wheels  on  the  surface  of  the  roadway  is 
being  transported: 

(1)  Between  vehicle  manufacturer’s 
facilities; 

(2)  Between  a  vehicle  manufacturer 
and  a  dealership  or  purchaser; 

(3)  Between  a  dealership,  or  other 
entity  selling  or  leasing  the  vehicle,  and 
a  purchaser  or  lessee; 

(4)  To  a  motor  carrier’s  terminal  or 
repair  facility  for  the  repair  of  disabling 
damage  (as  defined  in  §  390.5)  following 
a  crash;  or 

(5)  To  a  motor  carrier’s  terminal  or 
repair  facility  for  repairs  associated  with 
the  failure  of  a  vehicle  component  or 
system;  or 

(6)  By  means  of  a  saddle-mount  or 
tow-bar.” 

The  group  of  Cummins’  drivers  to  be 
covered  by  this  exemption  is 
extensively  engaged  in  the  driving  of  the 
various  types  of  passenger-  and 
property-carrying  CMVs  in  a  driveaway 
operation  for  the  purpose  of  testing 
diesel  and  natural  gas  engines  and 
various  related  components.  Cummins 
designs,  manufactures,  distributes  and 
services  diesel  and  natural  gas  engines, 
electric  power  generation  systems  and 
engine-related  component  products,  and 
sells  these  products  to  original 
equipment  manufacturers  including 
Daimler  Chrysler,  PACCAR,  Inc., 
Navistar,  Volvo,  Ford,  Volkswagen  and 
other  customers.  Cummins  is 
continually  testing  its  products 
including  the  diesel  and  natural  gas 
engines  that  are  installed  in  the 
passenger  and  property-carrying  CMVs. 
According  to  Cummins,  other  than  the 
utilization  of  the  vehicles  for  testing,  the 
property-carrying  CMVs  do  not 
transport  cargo  and  the  passenger¬ 
carrying  CMVs  do  not  transport 
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passengers.  Their  passenger-carrying 
CMVs  include  school  buses,  transit 
buses,  and  shuttle  buses  which  are  all 
driven  without  any  passengers. 

The  Federal  hours-of-service  (HOS) 
regulations  for  CMV  drivers  in  49  CFR 
395.5  apply  to  motor  carriers  and 
drivers  operating  passenger-carrying 
vehicles.  According  to  FMCSA’s 
regulatory  guidance,  a  driver  of  a  CMV 
“designed  or  used  to  transport  *  *  * 
passengers  *  *  *  ”  (49  CFR  390.5 
definition  of  CMV)  would  be  considered 
to  be  passenger-carrying  regardless  of 
whether  there  were  actually  any 
passengers  in  the  vehicle.  This  prevents 
a  requirement  for  drivers  to  switch  to 
the  HOS  rules  for  property-carrying 
vehicles  each  time  the  bus  becomes 
empty.  However,  this  also  means  that 
drivers  of  the  empty  buses  Cummins 
test  drives  are  always  subject  to  the  HOS 
rules  for  passenger  vehicles. 

Cummins’  request  for  an  exemption 
from  the  HOS  provisions  of  43  CFR 
395.5  is  to  allow  its  drivers  operating 
the  various  types  of  buses,  without  any 
passengers  in  a  driveaway  operation,  to 
be  governed  by  the  HOS  rules  in  49  CFR 
395.3,  Maximum  Driving  Time  for 
Property-Carrying  Vehicles.  When 
operating  tractors,  trucks,  pick-up 
trucks,  motor  homes  and  other  motor 
vehicles  except  passenger-carrying 
vehicles,  in  a  driveaway  operation, 
Cummins’  drivers  are  adhering  to  the 
HOS  regulations  applicable  to  property- 
carrying  CMVs.  A  Cummins  driver  who 
is  operating  a  property-carrying  CMV  for 
the  purpose  of  testing  could  also  be 
assigned  to  operate  a  passenger-carrying 
CMV  the  same  or  next  day  for  testing 
purposes. 

Cummins  submits  that  depending 
upon  the  type  of  CMV  being  operated, 
its  drivers  are  required  to  be  familiar 
with  and  comply  with  both  sets  of  HOS 
regulations  applicable  to  property-as 
well  as  passenger-carrying  CMVs.  Not 
only  is  compliance  with  these  two  sets 
of  regulations  difficult  for  their  drivers, 
it  is  also  extremely  complex  for 
Cummins  to  audit  the  drivers’  records  of 
duty  status  to  ensure  compliance  with 
the  HOS  regulations  depending  upon 
the  type  of  CMV  being  operated  by  the 
driver  on  a  day-to-day  basis. 

Cummins  submits  that  it  does  not 
make  any  “regulatory  common  sense”  to 
require  a  driver  to  be  considered 
“passenger-carrying”  regardless  of 
whether  there  are  actually  any 
passengers  in  the  vehicle  when  the 
various  types  of  buses  are  being  utilized 
for  testing.  Furthermore,  unless  their 
request  for  an  exemption  is  granted, 
Cummins  will  continue  to  be  confronted 
with  having  to  administer  two  different 
sets  of  HOS  regulations  for  a  significant 


class  of  its  drivers  who  are  moving 
CMVs  in  a  driveaway  operation. 

Cummins  therefore  requests  that  the 
“described  class”  of  drivers  be  granted 
an  exemption  from  49  CFR  395.5 
governing  the  maximum  driving  time 
for  passenger-carrying  vehicles  when 
these  drivers  are  operating  various  types 
of  buses,  without  passengers,  in  a 
driveaway  operation  primarily  for  the 
purpose  of  testing  engines  and  related 
components.  Cummins  states  that  it 
would  ensure  that  the  level  of  safety 
will  be  equivalent  or  greater  than  the 
level  of  safety  that  would  be  obtained  by 
complying  with  the  regulations  in  Part 
395.5.  Specifically,  Cummins  has  safety 
systems  in  place  to  monitor  compliance 
with  the  HOS  rules  applicable  to 
property-carrying  CMVs,  which  is  a 
substantial  portion  of  its  operations.  A 
copy  of  Cummins’  exemption 
application  is  in  the  docket  identified  at 
the  beginning  of  this  notice. 

Request  for  Comments 

In  accordance  with  49  U.S.C. 
31315(b)(4)  and  31136(e),  FMCSA 
requests  public  comment  on  Cummins’ 
application  for  an  exemption  from  49 
CFR  395.5.  The  Agency  will  consider  all 
comments  received  by  close  of  business 
on  April  14,  2008.  Comments  will  be 
available  for  examination  in  the  docket 
at  the  location  listed  under  the 
ADDRESSES  section  of  this  notice.  The 
Agency  will  file  comments  received 
after  the  comment  closing  date  in  the 
public  docket,  and  will  consider  them  to 
the  extent  practicable.  In  addition  to  late 
comments,  FMCSA  will  also  continue  to 
file,  in  the  public  docket,  relevant 
information  that  becomes  available  after 
the  comment  closing  date.  Interested 
persons  should  monitor  the  public 
docket  for  new  material. 

Issued  on:  March  10,  2008. 

Charles  A.  Horan  III, 

Acting  Associate  Administrator  for  Policy  and 
Program  Development. 

(FR  Doc.  E8-5176  Filed  3-13-08;  8:45  am] 

BILLING  CODE  4910-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  No.  FMCSA-2008-0037] 

Medical  Review  Board  Public  Meeting 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 

ACTION:  Notice  of  Medical  Review  Board 
(MRB)  Public  Meeting. 

SUMMARY:  FMCSA  announces  a  public 
meeting  of  the  Agency’s  MRB.  The  MRB 


public  meeting  will  provide  the  public 
an  opportunity  to  observe  and 
participate  in  MRB  deliberations  about 
the  revision  and  development  of  Federal 
Motor  Carrier  Safety  Regulation 
(FMCSR)  medical  standards,  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (FACA). 

DATES:  The  MRB  meeting  will  be  held 
from  8  a. m. -3:45  p.m.  on  April  7,  2008. 
Please  note  the  preliminary  agenda  for 
this  meeting  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  notice  for 
specific  information. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Westin  Gateway,  801  N.  Glebe 
Road,  Arlington,  VA  22203.  You  may 
submit  comments  bearing  the  Federal 
Docket  Management  System  (FDMS) 
Docket  ID  FMCSA-2008-0037  using  any 
of  the  following  methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
on-line  instructions  for  submitting 
comments. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue,  SE.,  West  Building 
Ground  Floor,  Room  W12-140, 
Washington,  DC  20590-0001. 

•  Hand  Delivery:  West  Building 
Ground  Floor,  Room  W12-140,  1200 
New  Jersey  Avenue,  SE.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Fax:  1-202-493-2251. 

Each  submission  must  include  the 
Agency  name  and  the  docket  ID  for  this 
Notice.  Note  that  DOT  posts  all 
comments  received  without  change  to 
http://www.regulations.gov,  including 
any  personal  information  included  in  a 
comment.  Please  see  the  Privacy  Act 
heading  below. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments,  go  to  http:// 
www.regulations.gov  at  any  time  or 
Room  W12-140  on  the  ground  level  of 
the  West  Building,  1200  New  Jersey 
Avenue,  SE.,  Washington,  DC,  between 
9  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
FDMS  is  available  24  hours  each  day, 
365  days  each  year.  If  you  want 
acknowledgment  that  we  received  your 
comments,  please  include  a  self- 
addressed,  stamped  envelope  or 
postcard  or  print  the  acknowledgement 
page  that  appears  after  submitting 
comments  on-line. 

Privacy  Act:  Anyone  may  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  of  the  person  signing  the 
comment,  if  submitted  on  behalf  of  an 
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association,  business,  labor  union,  etc.). 
You  may  review  the  DOT’s  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11,  2000 
(65  FR  19477-78;  Apr.  11,  2000).  This 
information  is  also  available  at  http:// 
Docketinfo.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Mary  D.  Gunnels,  Director,  Medical 
Programs,  (202)  366-4001, 
fmcsamedical@dot.gov ,  FMCSA, 
Department  of  Transportation,  1200 
New  Jersey  Avenue,  SE.,  Room  W64- 
224,  Washington,  DC  20590-0001. 

Office  hours  are  from  8:30  a.m.  to 
5  p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Information  on  Services  for 
Individuals  With  Disabilities: 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  Jennifer  Musick  at 
703-998-0189  ext.  237. 

SUPPLEMENTARY  INFORMATION:  The 
preliminary  agenda  for  the  meeting 
includes: 

0800-0820  Call  to  Order,  Introduction 
and  Agenda  Review 
0820-0830  Medical  Review  Board 
Administrative  Discussion 
0830-0900  Renal  Disease  Evidence 
Report 

0900-0930  Renal  Disease  Panel 
Recommendations 
0930-1000  Public  Comment  to  the 
Medical  Review  Board 
1000-1030  MRB  Deliberations  on 
Renal  Disease 

1030-1100  Vision  and  Driving 
Evidence  Report 
1100-1200  Lunch 
1200-1230  Vision  Panel 
Recommendations 
1230-1300  Public  Comment  to  the 
Medical  Review  Board 
1300-1330  MRB  Deliberations  on 
Vision 

1330-1400  Musculoskeletal  Disease 
Evidence  Report 

1400-1430  Musculoskeletal  Disease 
Panel  Recommendations 
1430-1445  Driver  Perspective 
1445-1515  Public  Comment  to  the 
Medical  Review  Board 
1515-1545  MRB  Deliberations  on 
Musculoskeletal  Disease 
1545  Call  to  Adjourn 

‘Breaks  will  be  announced  on 
meeting  day  and  may  be  adjusted 
according  to  scheduie  changes,  other 
meeting  requirements. 

Background 

The  U.S.  Secretary  of  Transportation 
announced  on  March  7,  2006,  the  five 
medical  experts  who  serve  on  FMCSA’s 
Medical  Review  Board  (MRB).  Section 


4116  of  the  Safe,  Accountable,  Flexible, 
Efficient  Transportation  Equity  Act:  A 
Legacy  for  Users  (SAFETEA-LU,  Pub.  L. 
109-59)  requires  the  Secretary  of 
Transportation  with  the  advice  of  the 
MRB  to  “establish,  review,  and  revise 
medical  standards  for  operators  of 
Commercial  Motor  Vehicles  (CMVs)  that 
will  ensure  that  the  physical  condition 
of  operators  is  adequate  to  enable  them 
to  operate  the  vehicles  safely.”  FMCSA 
is  planning  updates  to  the  physical 
qualification  regulations  of  CMV 
drivers,  and  the  MRB  will  provide  the 
necessary  science-based  guidance  to 
establish  realistic  and  responsible 
medical  standards. 

The  MRB  operates  in  accordance  with 
the  Federal  Advisory  Committee  Act 
(FACA)  as  announced  in  the  Federal 
Register  (70  FR  57642,  October  3,  2005). 
The  MRB  is  charged  initially  with  the 
review  of  all  current  FMCSA  medical 
standards  (49  CFR  391.41),  as  well  as 
proposing  new  science-based  standards 
and  guidelines  to  ensure  that  drivers 
operating  CMVs  in  interstate  commerce, 
as  defined  in  CFR  390.5,  are  physically 
capable  of  doing  so. 

Meeting  Participation 

Attendance  is  open  to  the  interested 
public,  including  medical  examiners, 
motor  carriers,  drivers,  and  . 
representatives  of  medical  and  scientific 
associations.  Written  comments  for  this 
MRB  meeting  will  also  be  accepted 
beginning  on  March  14,  2008.  and 
continuing  until  April  21,  2008,  and 
should  include  the  docket  ID  that  is 
listed  in  the  ADDRESSES  section. 

During  the  MRB  meeting,  oral 
comments  may  be  limited  depending  on 
how  many  persons  wish  to  comment; 
and  will  be  accepted  on.a  first  come, 
first  serve  basis  as  requestors  register  at 
the  meeting.  The  comments  must 
directly  address  relevant  medical  and 
scientific  issues  on  the  MRB  meeting 
agenda.  For  more  information,  please 
view  the  following  Web  site:  http:// 
www.fmcsa.dot.gov/mrb. 

Issued  on:  March  7,  2008. 

Larry  W.  Minor, 

Associate  Administrator  for  Policy  and 
Program  Development. 

[FR  Doc.  E8-5123  Filed  3-13-08;  8:45  am] 

BILLING  CODE  4910-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[FMCSA  Docket  No.  FMCSA-2005-22056] 

Public  Meeting:  North  American  Cargo 
Securement  Public  Forum 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  FMCSA  announces  a  public 
meeting  concerning  the  implementation 
of  the  North  American  Standard  for 
Protection  Against  Shifting  or  Falling 
Cargo.  FMCSA’s  cargo  securement  rules 
are  based  on  the  North  American  Cargo 
Securement  Standard  Model 
Regulations  (Model  Regulations), 
reflecting  the  results  of  a  multi-year 
comprehensive  research  program  to 
evaluate  what  were  then  current  U.S. 
and  Canadian  cargo  securement 
regulations;  the  motor  carrier  industry’s 
best  practices;  and  recommendations 
presented  during  a  series  of  public 
meetings  involving  U.S.  and  Canadian 
industry  experts.  Federal.  State  and 
Provincial  enforcement  officials,  and 
other  interested  parties.  Canada’s 
Council  of  Ministers  Responsible  for 
Transportation  and  Highway  Safety 
approved  a  National  Safety  Code 
Standard  for  cargo  securement  which  is 
also  based  on  the  Model  Regulations. 
This  meeting  is  to  discuss  the  process 
for  ensuring  the  consistent 
interpretation  of  the  harmonized  cargo 
securement  standards  by  FMCSA  and 
the  Canadian  Provinces,  and 
interpretation  issues  raised  by 
enforcement  agencies  and  motor  carriers 
in  the  U.S.  and  Canada. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  March  26,  2008.  The 
meeting  will  begin  at  8  a.m.  and  end  at 
5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Colorado  Convention  Center,  700 
14th  Street,  Denver.  Colorado. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mike  Huntley,  Chief  of  the  Vehicle 
and  Roadside  Operations  Division  (MC- 
PSV),  (202)  366-9209,  Federal  Motor 
Carrier  Safety  Administration,  1200 
New  Jersey  Avenue,  SE.,  Washington, 
DC  20590. 

INFORMATION  ON  SERVICES  FOR 
INDIVIDUALS  WITH  DISABILITIES:  For 

information  on  facilities  or  services  for 
individuals  with  disabilities,  or  to 
request  special  assistance  at  the 
meeting,  contact:  Mr.  Mike  Huntley, 
(202) 366-9209, 
Michael.Huntley@dot.gov. 
SUPPLEMENTARY  INFORMATION: 
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Background 

On  September  27,  2002  (67  FR  61212), 
FMCSA  published  a  final  rule  revising 
its  regulations  concerning  protection 
against  shifting  and  falling  cargo  for 
commercial  motor  vehicles  operated  in 
interstate  commerce.  Motor  carriers 
were  given  until  January  1,  2004,  to 
comply  with  the  new  regulations. 

On  September  23,  2004,  Canada’s 
Council  of  Ministers  Responsible  for 
Transportation  and  Highway  Safety 
approved  a  National  Safety  Code 
Standard  for  cargo  securement  which  is 
also  based  on  the  Model  Regulations. 
Full  implementation  of  the  new  cargo 
securement  requirements  in  Canada 
began  in  the  summer  of  2005. 

On  June  22,  2006  (71  FR  35819), 
FMCSA  amended  its  cargo  securement 
rules  in  response  to  several  petitions  for 
reconsideration.  The  amendments  were 
effective  on  July  24,  2006. 

Maintaining  Uniformity  Between  U.S. 
and  Canadian  Cargo  Securement 
Standards 

FMCSA  is  committed  to  continuing  to 
work  with  U.S.  and  Canadian  industry 
experts,  Federal,  State  and  Provincial 
enforcement  officials,  and  other 
interested  parties  to  maintain,  to  the 
greatest  extent  practicable, 
harmonization  of  U.S.  and  Canadian 
cargo  securement  standards.  A  major 
part  of  this  effort  includes  uniformity  in 
interpreting  the  meaning  of  the 
requirements  adopted  by  the  U.S.  and 
Canada.  While  there  are  some 
differences  between  certain  provisions 
of  the  regulations  adopted  by  FMCSA 
and  Canada’s  National  Safety  Code 
Standard  10,  most  of  the  contents  of  the 
model  regulations  have  been  adopted,  or 
will  soon  be  adopted,  by  almost  all 
jurisdictions  in  the  U.S.  and  Canada.  To 
ensure  consistency  in  the  interpretation 
and  enforcement  of  the  requirements, 
FMCSA  is  working  with  its  partners  in 
Canada  to  share  information  about 
requests  for  interpretation,  and  to 
exchange  technical  information  that 
would  be  helpful  to  the  regulatory 
agencies  in  developing  responses  to 
such  requests.  FMCSA  is  also  working 
with  its  partners  in  Canada  to  ensure 
that  interpretations  are  made  available 
to  all  interested  parties  in  an  efficient 
and  timely  manner. 

This  meeting  is  intended  to  provide 
all  stakeholders,  including  motor  carrier 
safety  agencies  and  industry,  with  an 
opportunity  to  discuss  issues  that  have 
arisen  concerning  implementation  of  the 
cargo  securement  regulations  in  both 
countries,  and  to  promote  safe, 
harmonized  requirements  for  the 
securement  of  cargo  on  or  in 


commercial  motor  vehicles  throughout 
North  America.  Participation  in  the 
North  American  Cargo  Securement 
Forum  is  unrestricted,  and  open  to  all 
stakeholders  and  interested  persons, 
including  motor  carrier  safety 
enforcement  agencies,  safety  advocacy 
groups,  and  industry. 

Meeting  Information:  The  meeting 
will  be  held  on  Wednesday,  March  26, 
2008,  at  the  Colorado  Convention 
Center,  700  14th  Street,  Denver, 
Colorado.  The  meeting  will  begin  at  8 
a.m.  and  end  at  5  p.m.  The  meeting  is 
being  held  in  connection  with  the 
Commercial  Vehicle  Safety  Alliance’s 
(CVSA)  2008  Workshop.  Attendance  for 
the  North  American  Cargo  Securement 
Public  Forum  is  free  of  charge  and  open 
to  all  interested  parties.  However, 
anyone  interested  in  attending  the 
sessions  and  committee  meetings  of  the 
CVSA’s  2008  Workshop  must  register 
with  the  CVSA  and  pay  the  appropriate 
registration  fee.  For  further  information 
about  registration  for  other  sessions  or 
meetings  of  the  CVSA’s  2008  Workshop, 
please  contact  the  CVSA  at  (202)  775- 
1623. 

Issued  on:  March  11,  2008. 

Charles  A.  Horan  III, 

Acting  Associate  Administrator  for  Policy  and 
Program  Development. 

[FR  Doc.  E8-5191  Filed  3-13-08;  8:45  am] 

BILLING  CODE  4910-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

[FTA  Docket  No.  FTA-2008-001 8] 

Agency  Information  Collection  Activity 
Under  OMB  Review 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice  of  Request  for 
Comments. 

SUMMARY:  The  Federal  Transit 
Administration  invites  public  comment 
about  our  intention  to  request  the  Office 
of  Management  and  Budget’s  (OMB) 
approval  of  the  following  new 
information  collection:  Executive  Order 
12862,  “Setting  Customer  Service 
Standards,”  requires  FTA  to  identify  its 
customers  and  determine  what  they 
think  about  FTA’s  service.  The  surveys 
covered  in  this  request  will  provide 
FTA  with  a  means  to  gather  data 
directly  from  its  customers.  The 
information  obtained  from  the  surveys 
will  be  used  to  assess  how  FTA’s 
services  are  perceived  by  customers  and 
stakeholders,  determine  opportunities 
for  improvement  and  ensure  FTA’s 
customers  receive  the  highest  level  of 


customer  support.  The  surveys  will  be 
limited  to  data  collections  that  solicit 
voluntary  opinions  and  will  not  involve 
information  that  is  required  by 
regulations.  The  Federal  Register  Notice 
with  a  60-day  comment  period  soliciting 
comments  was  published  on  December 
26,  2007. 

DATES:  Comments  must  be  submitted 
before  April  14,  2008.  A  comment  to 
OMB  is  most  effective  if  OMB  receives 
it  within  30  days  of  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 

LaStar  Matthews,  Office  of 
Administration,  Office  of  Management 
Planning,  (202)  366-2295. 

SUPPLEMENTARY  INFORMATION: 

Title:  Customer  Service  Surveys  of 
FTA  Grantees  and  Stakeholders  (OMB 
Number  2132-New). 

Abstract:  Executive  Order  12862, 
“Setting  Customer  Service  Standards,” 
requires  FTA  to  identify  its  customers 
and  determine  what  they  think  about 
FTA’s  service.  The  surveys  covered  in 
this  request  will  provide  FTA  with  a 
means  to  gather  data  directly  from  its 
customers.  The  information  obtained 
from  the  surveys  will  be  used  to  assess 
how  FTA’s  services  are  perceived  by 
customers  and  stakeholders,  determine 
opportunities  for  improvement  and 
establish  goals  to  measure  results.  The 
surveys  will  be  limited  to  data 
collections  that  solicit  voluntary 
opinions  and  will  not  involve 
information  that  is  required  by 
regulations. 

Estimated  Total  Annual  Burden:  205 
hours 

ADDRESSES:  All  written  comments  must 
refer  to  the  docket  number  that  appears 
at  the  top  of  this  document  and  be 
submitted  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  725-1 7th 
Street,  NW.,  Washington,  DC  20503, 
Attention:  FTA  Desk  Officer. 

Comments  are  Invited  On:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department’s  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
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Issued:  March  10,  2008. 

Ann  Linnertz, 

Associate  Administrator  for  Administration. 
[FR  Doc.  E8-5124  Filed  3-13-08;  8:45  am] 

BILLING  CODE  4910-57-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms,  and  Recordkeeping 
Requirements 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
regarding  the  Petitions  for  Exemption 
from  the  Theft  Prevention  Standard  • 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  October  2, 

2007  (72  FR  56130).  The  agency 
received  no  comments. 

DATES:  Comments  must  be  submitted  on 
or  before  April  14,  2008. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Washington,  DC  20503, 
Attention  NHTSA  Desk  Officer. 

Comments  Are  Invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department’s  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  most  effective  if 
OMB  receives  it  within  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carlita  Ballard  at  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
International  Policy,  Fuel  Economy  and 
Consumer  Programs  (NVS-131),  1200 
New  Jersey  Ave.,  SE.,  West  Building, 
Room  W43— 439,  NVS-131,  Washington, 
DC  20590.  Ms.  Ballard’s  telephone 


number  is  (202)  366-0846.  Please 
identify  the  relevant  collection  of 
information  by  referring  to  its  OMB 
Control  Number. 

SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  Petitions  for  Exemption  from 
the  Vehicle  Theft  Prevention  Standard 
(49  CFR  part  543). 

OMB  Control  Number:  2127-0542. 

Type  of  Request:  Request  for  public 
comment  on  a  previously  approved 
collection  of  information. 

Abstract:  Manufacturers  of  passenger 
vehicle  lines  may  petition  the  agency  for 
an  exemption  from  Part  541 
requirements,  if  the  line  is  equipped 
with  an  anti-theft  device  as  standard 
equipment  and  meets  agency  criteria. 
Device  must  be  as  effective  as  parts- 
marking.  49  U.S.C.  Chapter  331  requires 
the  Secretary  of  Transportation  to 
promulgate  a  theft  prevention  standard 
to  provide  for  the  identification  of 
certain  motor  vehicles  and  their  major 
replacement  parts  to  impede  motor 
vehicle  theft.  49  U.S.C.  33106  provides 
for  an  exemption  to  this  identification 
process  by  petitions  from  manufacturers 
who  equip  covered  vehicles  with 
standard  original  equipment  antitheft 
devices,  which  the  Secretary  determines 
are  likely  to  be  as  effective  in  reducing 
or  deterring  theft  as  parts-marking. 
NHTSA  may  exempt  a  vehicle  line  from 
the  parts  marking  requirement,  if  the 
manufacturer  installs  an  antitheft  device 
as  standard  equipment  on  the  entire 
vehicle  line  for  which  it  seeks  an 
exemption  and  NHTSA  determines  that 
the  antitheft  device  is  likely  to  be  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  compliance  with 
the  parts-marking  requirements.  In 
accordance  with  49  U.S.C.  33106,  after 
model  year  (MY)  2000,  the  number  of 
new  exemptions  is  contingent  on  a 
finding  by  the  Attorney  General  as  part 
of  its  long-range  review  of  effectiveness. 
After  consulting  with  DOJ,  the  agency 
decided  it  could  continue  granting  one 
exemption  per  model  year  pending  the 
results  of  the  long-term  review. 

In  a  final  rule  published  on  April  6, 
2004,  the  Federal  Motor  Vehicle  Theft 
Prevention  Standard  was  extended  to 
include  all  passenger  cars  and 
multipurpose  passenger  vehicles  with  a 
gross  vehicle  rating  of  6,000  pounds  or 
less,  and  to  light  duty  trucks  with  major 
parts  that  are  interchangeable  with  a 
majority  of  the  covered  major  parts  of 
multipurpose  passenger  vehicles. 
Consistent  with  this  DOJ  consultation, 
the  April  6,  2004  final  rule  amended  the 
general  requirements  of  §  543.5  of 
Chapter  49  of  the  Code  of  Federal 


Regulations,  allowing  a  manufacturer  to 
petition  NHTSA  to  grant  an  exemption 
for  one  additional  line  of  its  passenger 
motor  vehicles  from  the  requirements  of 
the  theft  prevention  standard  for  each 
model  year  after  MY  1996.  The  final 
rule  became  effective  September  1, 

2006. 

Prior  to  September  1,  2006, 
manufacturers  were  only  allowed  to 
petition  NHTSA  for  high-theft  vehicles 
lines.  In  its  April  6,  2004  final  rule,  the 
agency  amehded  part  543  to  allow 
vehicle  manufacturers  to  file  petitions  to 
exempt  all  vehicle  lines  that  would 
become  subject  to  parts-marking 
requirements  beginning  with  the 
effective  date  of  the  final  rule.  As  a 
result  of  this  amendment,  vehicle 
manufacturers  are  allowed  to  file 
petitions  to  exempt  all  vehicles  lines 
that  would  become  subject  to  the  parts- 
marking  requirements  regardless  of  their 
theft  status  (high  or  low). 

Since  the  new  parts-marking  final  rule 
became  effective,  the  number  of 
petitions  requested  from  manufacturers 
will  increase.  NHTSA  anticipates  that 
there  are  approximately  27  vehicle 
manufacturers;  since  the  effective  date 
of  the  rule,  14  petitions  for  exemption 
from  the  parts-marking  requirements 
have  been  received  by  the  agency  for 
MYs  2007-2010.  We  anticipate  this  to 
remain  the  average  number  of  yearly 
responses  received  by  the  agency. 

NHTSA  estimates  that  the  average 
hours  per  submittal  will  be  226,  for  a 
total  annual  burden  of  3,164.  This  is  an 
increase  from  the  previous  OMB 
inventory  of  1,130  hours.  NHTSA 
estimates  that  the  cost  associated  with 
the  burden  hours  is  a  $36.62  per  hour, 
for  a  total  cost  of  approximately 
$115,866. 

Affected  Public:  Motor  vehicle 
manufacturers. 

Estimated  Total  Annual  Burden: 
NHTSA  estimates  that  the  vehicle 
manufacturers  will  incur  a  total  annual 
reporting  horn-  and  cost  burden  of  3,164 
hours  and  $115,866.  There  would  be  no 
additional  cost  to  motor  vehicle 
manufacturers  that  would  require  it  to 
comply  to  this  regulation. 

Issued  on:  March  7,  2008. 

Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 

(FR  Doc.  E8-5121  Filed  3-13-08;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms,  and  Recordkeeping 
Requirements 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of .1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
regarding  the  Procedures  for  Selecting 
Lines  to  be  Covered  by  the  Theft 
Prevention  Standard  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  ICR  describes  the  nature 
of  the  information  collections  and  their 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
was  published  on  September  19,  2007 
(72  FR  53619).  The  agency  received  no 
comments. 

DATES:  Comments  must  be  submitted  on 
or  before  April  14,  2008. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW„  Washington,  DC  20503, 
Attention  NHTSA  Desk  Officer. 

Comments  Are  Invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility:  the  accuracy  of 
the  Departments’  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  most  effective  if 
OMB  receives  it  within  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carlita  Ballard  at  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
International  Policy,  Fuel  Economy  and 
Consumer  Programs  (NVS-131),  1200 
New  Jersey  Ave.,  SE.,  West  Building, 
Room  W43—439,  NVS-131,  Washington, 
DC  20590.  Ms.  Ballard’s  telephone 
number  is  (202)  366-0846.  Please 
identify  the  relevant  collection  of 
information  by  referring  to  its  OMB 
Control  Number. 

SUPPLEMENTARY  INFORMATION: 


National  Highway  Traffic  Safety 
Administration 

Title:  Procedures  for  Selecting  Lines 
to  be  Covered  by  the  Theft  Prevention 
Standard  (49  CFR  542). 

OMB  Control  Number:  2127-0539. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  Manufacturers  of  light  duty 
trucks  must  identify  new  model 
introductions  that  are  likely  to  be  high- 
theft  lines  as  defined  in  49  U.S.C. 

33104.  In  1984,  Congress  enacted  the 
Motor  Vehicle  Theft  Law  Enforcement 
Act  (the  1984  Theft  Act).  As  a  means  to 
prevent  the  theft  of  motor  vehicles  for 
their  parts,  the  1984  Theft  Act  required 
vehicle  manufacturers  to  mark  the  major 
parts  of  “high-theft”  passenger  cars  and 
the  major  replacement  parts  for  those 
cars.  The  Anti  Car  Theft  Act  of  1992 
(ACTA)  amended  the  1984  Theft  Act  to 
extend  its  provisions  to  multipurpose 
passenger  vehicles  (MPVs)  and  light 
duty  trucks  (LDTs). 

The  1984  Theft  Act,  as  amended  by 
ACTA,  requires  NHTSA  to  promulgate  a 
theft  prevention  standard  for  the 
designation  of  high-theft  vehicle  lines. 
The  specific  lines  are  to  be  selected  by 
agreement  between  the  manufacturer 
and  the  agency.  If  there  is  a 
disagreement  of  the  selection,  the 
statute  states  that  the  agency  shall  select 
such  lines  and  parts,  after  notice  to  the 
manufacturer  and  an  opportunity  for 
written  comment.  NHTSA’s  procedures 
for  selecting  high  theft  vehicle  lines  are 
contained  in  49  CFR  Part  542. 

In  a  final  rule  published  on  April  6, 
2004,  the  Federal  Motor  Vehicle  Theft 
Prevention  Standard  was  extended  to 
include  all  passenger  cars  and 
multipurpose  passenger  vehicles  with  a 
gross  vehicle  weight  rating  of  6,000 
pounds  or  less,  regardless  of  whether 
they  were  likely  to  be  high  or  low  theft, 
and  to  light  duty  trucks  with  major  parts 
that  are  interchangeable  with  a  majority 
of  the  covered  major  parts  of 
multipurpose  passenger  vehicles.  The 
final  rule  became  effective  September  1, 
2006. 

Since  the  new  parts-marking  final  rule 
became  effective,  the  number  of 
petitions  requested  from  manufacturers 
will  increase.  NHTSA  anticipates  that 
there  are  approximately  7  vehicle 
manufacturers  that  will  request  a  theft 
determination,  since  the  effective  date 
of  the  rule,  all  7  are  still  active  in  the 
U.S.  market  and  are  estimated  to 
respond  on  an  annual  basis.  We 
anticipate  this  to  remain  the  average 
number  of  yearly  responses  received  by 
the  agency. 

NHTSA  estimates  that  the  average 
hours  per  submittal  will  be  45,  for  a 


total  annual  burden  of  315.  This 
decrease  from  the  previous  OMB 
inventory  of  900  hours.  NHTSA 
estimates  that  the  cost  associated  with 
the  burden  hours  is  a  $57.06  per  hour, 
for  a  total  cost  of  approximately 
$18,000. 

Affected  Public:  Motor  vehicle 
manufacturers. 

Estimated  Total  Annual  Burden: 
NHTSA  estimates  that  there  would  be 
no  additional  cost  to  motor  vehicle 
manufacturers  that  would  require  it  to 
comply  to  this  regulation. 

Issued  on:  March  7,  2008. 

Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  E8-5122  Filed  3-13-08:  8:45  am] 

BILLING  CODE  4910-59-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Additional  Designation  of  Individuals 
and  Entities  Pursuant  to  Executive 
Order  13224 

AGENCY:  Office  of  Foreign  Assets 
Control,  Treasury. 

ACTION:  Notice. 

SUMMARY:  The  Treasury  Department’s 
Office  of  Foreign  Assets  Control 
(“OF AC”)  is  publishing  the  names  of 
four  newly-designated  individuals 
whose  property  and  interests  in 
property  are  blocked  pursuant  to 
Executive  Order  13224  of  September  23, 
2001,  “Blocking  Property  and 
Prohibiting  Transactions  With  Persons 
Who  Commit,  Threaten  To  Commit,  or 
Support  Terrorism.” 

DATES:  The  designation  by  the  Director 
of  OFAC  of  the  four  individuals 
identified  in  this  notice,  pursuant  to 
Executive  Order  13224,  is  effective  on 
February  28,  2008. 

FOR  FURTHER  INFORMATION  CONTACT: 
Assistant  Director,  Compliance 
Outreach  &  Implementation,  Office  of 
Foreign  Assets  Control,  Department  of 
the  Treasury,  Washington,  DC  20220, 
tel.:  202/622-2490. 

SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  and  additional 
information  concerning  OFAC  are 
available  from  OFAC’s  Web  site 
( http://www.treas.gov/ofac )  or  via 
facsimile  through  a  24-hour  fax-on- 
demand  service,  tel.:  202/622-0077. 

Background 

On  September  23,  2001,  the  President 
issued  Executive  Order  13224  (the 
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“Order”)  pursuant  to  the  International 
Emergency  Economic  Powers  Act,  50 
U.S.C.  1701-1706,  and  the  United 
Nations  Participation  Act  of  1945,  22 
U.S.C.  287c.  In  the  Order,  the  President 
declared  a  national  emergency  to 
address  grave  acts  of  terrorism  and 
threats  of  terrorism  committed  by 
foreign  terrorists,  including  the 
September  11,  2001,  terrorist  attacks  in 
New  York,  Pennsylvania,  and  at  the 
Pentagon.  The  Order  imposes  economic 
sanctions  on  persons  who  have 
committed,  pose  a  significant  risk  of 
committing,  or  support  acts  of  terrorism. 
The  President  identified  in  the  Annex  to 
the  Order,  as  amended  by  Executive 
Order  13268  of  July  2,  2002,  13 
individuals  and  16  entities  as  subject  to 
the  economic  sanctions.  The  Order  was 
further  amended  by  Executive  Order 
13284  of  January  23,  2003,  to  reflect  the 
creation  of  the  Department  of  Homeland 
Security. 

Section  1  of  the  Order  blocks,  with 
certain  exceptions,  all  property  and 
interests  in  property  that  are  in  or 
hereafter  come  within  the  United  States 
or  the  possession  or  control  of  United 
States  persons,  of:  (1)  Foreign  persons 
listed  in  the  Annex  to  the  Order;  (2) 
foreign  persons  determined  by  the 
Secretary  of  State,  in  consultation  with 
the  Secretary  of  the  Treasury,  the 
Secretary  of  the  Department  of 
Homeland  Security  and  the  Attorney 
General,  to  have  committed,  or  to  pose 
a  significant  risk  of  committing,  acts  of 
terrorism  that  threaten  the  security  of 
U.S.  nationals  or  the  national  security, 
foreign  policy,  or  economy  of  the  United 
States;  (3)  persons  determined  by  the 


Director  of  OFAC,  in  consultation  with 
the  Departments  of  State,  Homeland 
Security  and  Justice,  to  be  owned  or 
controlled  by,  or  to  act  for  or  on  behalf 
of  those  persons  listed  in  the  Annex  to 
the  Order  or  those  persons  determined 
to  be  subject  to  subsection  1(b),  1(c),  or 
l(d)(i)  of  the  Order;  and  (4)  except  as 
provided  in  section  5  of  the  Order  and 
after  such  consultation,  if  any,  with 
foreign  authorities  as  the  Secretary  of 
State,  in  consultation  with  the  Secretary 
of  the  Treasury,  the  Secretary  of  the 
Department  of  Homeland  Security  and 
the  Attorney  General,  deems 
appropriate  in  the  exercise  of  his 
discretion,  persons  determined  by  the 
Director  of  OFAC,  in  consultation  with 
the  Departments  of  State,  Homeland 
Security  and  Justice,  to  assist  in, 
sponsor,  or  provide  financial,  material, 
or  technological  support  for,  or  financial 
or  other  services  to  or  in  support  of, 
such  acts  of  terrorism  or  those  persons 
listed  in  the  Annex  to  the  Order  or 
determined  to  be  subject  to  the  Order  or 
to  be  otherwise  associated  with  those 
persons  listed  in  the  Annex  to  the  Order 
or  those  persons  determined  to  be 
subject  to  subsection  1(b),  1(c),  or  l(d)(i) 
of  the  Order. 

On  February  28,  2008  the  Director  of 
OFAC,  in  consultation  with  the 
Departments  of  State,  Homeland 
Security,  Justice  and  other  relevant 
agencies,  designated,  pursuant  to  one  or 
more  of  the  criteria  set  forth  in 
subsections  1(b),  1(c)  or  1(d)  of  the 
Order,  four  individuals  whose  property 
and  interests  in  property  are  blocked 
pursuant  to  Executive  Order  13224. 

The  list  of  designees  is  as  follows: 


AL  MAZIDIH.  Akram  Turki  Hishar 
(a.k.a.  AL-HISHAN,  Akram  Turki; 
a.k.a.  AL-MAZIDIH,  Akram  Turki 
Hishan;  a.k.a.  “ABU  AKRAM”; 
a.k.a.  “ABU  JARRAH”),  Zabadani, 
Syria;  DOB  1974;  alt.  DOB  1975;  alt. 
DOB  1979. 

AL  MAZIDIH,  Badran  Turki  Hishan 
(a.k.a.  ABU  GHADIYAH;  a.k.a.  AL 
MEZIDI,  Badran  Turki  Hishan; 
a.k.a.  AL-MAZIDIH,  Badran  Turki 
al-Hishan;  a.k.a.  AL-SHA’BANI, 
Badran  Turki  Hisham  al-Mazidih; 
a.k.a.  AL-TURKI,  Badran;  a.k.a. 
HISHAM,  Badran  al-Turki;  a.k.a. 
HISHAN,  Badran  Turki;  a.k.a. 
SHALASH,  Badran  Turki  Hayshan; 
a.k.a.  “ABU  ’ABDALLAH”;  a.k.a. 
“ABU  ABDULLAH”;  a.k.a.  “ABU 
’AZZAM”),  Zabadani,  Syria;  DOB 
1977;  alt.  DOB  1978;  alt.  DOB  1979; 
POB  Mosul,  Iraq. 

AL  MAZIDIH,  Ghazy  Fezza  Hishan 
(a.k.a.  HISHAN,  Ghazy  Fezzaa; 
a.k.a.  “ABU  FAYSAL”;  a.k.a.  “ABU 
GHAZZY”;  a.k.a.  “SHLASH, 
Mushari  Abd  Aziz  Saleh”), 
Zabadani,  Syria;  DOB  1974;  alt. 
DOB  1975. 

AL-MARSUMI,  Saddah  Jaylut  (a.k.a. 
AL-MARSUMI,  Sa’da  Jalut  Hassam: 
a.k.a.  JALOUD,  Sa’daa;  a.k.a. 
JALOUT,  Saddaa),  As  Susah 
Village,  Syria;  Baghuz,  Syria;  Al 
Shajlah  Village,  Syria:  DOB  1955; 
alt.  DOB  1956;  citizen  Syria. 

Dated:  February  28,  2008. 

Adam  J.  Szubin, 

Director,  Office  of  Foreign  Assets  Control. 

[FR  Doc.  08-944  Filed  3-13-08;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  275  and  279 

[Release  No.  IA-271 1 ;  34-5741 9;  File  No. 
S7-10-00] 

RIN  3235-All  7 

Amendments  to  Form  ADV 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rule  and  form 
amendments. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  reproposing 
amendments  to  Part  2  of  Form  ADV,  and 
related  rules  under  the  Investment 
Advisers  Act,  to  require  investment 
advisers  registered  with  us  to  deliver  to 
clients  and  prospective  clients  a 
brochure  written  in  plain  English.  These 
amendments  are  designed  to  require 
advisers  to  provide  clients  and 
prospective  clients  with  clear,  current, 
and  more  meaningful  disclosure  of  the 
business  practices,  conflicts  of  interest 
(including  those  related  to  soft  dollar 
practices),  and  background  of 
investment  advisers  and  their  advisory 
personnel.  Advisers  would  file  their 
brochures  with  us  electronically,  and 
we  would  make  them  available  to  the 
public  through  our  Web  site.  The 
Commission  also  is  proposing  to 
withdraw,  as  duplicative,  the  Advisers 
Act  rule  requiring  advisers  to  disclose 
certain  disciplinary  and  financial 
information. 

DATES:  Comments  should  be  received  on 
or  before  May  16,  2008. 

ADDRESSES:  Comments  may  be 
submitted  by  any  of  the  following 
methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  ( http://w'vtrw.sec.gov / 
rules/ proposed. shtml);  or 

•  Send  an  e-mail  to  rule- 
comments@sec.gov.  Please  include  File 
Number  S7-10-00  on  the  subject  line; 
or 

•  Use  the  Federal  eRulemaking  Portal 
(http://www.regulations.gov).  Follow  the 
instructions  for  submitting  comments. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Nancy  M.  Morris,  Secretary, 

Securities  and  Exchange  Commission, 
100  F  Street,  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  S7-10-00.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 


review  your  comments  more  efficiently, 
please  use  only  one  method. 

The  Commission  will  post  all 
comments  on  the  Commission’s  Internet 
Web  site  (http://www.sec.gov/rules/ 
proposed. shtml).  Comments  are  also 
available  for  public  inspection  and 
copying  in  the  Commission’s  Public 
Reference  Room,  100  F  Street,  NE., 
Washington,  DC  20549  on  official 
business  days  between  the  hours  of  10 
a.m.  and  3  p.m.  All  comments  received 
will  be  posted  without  change;  we  do 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Blass,  Assistant  Director, 
Daniel  S.  Kahl,  branch  Chief,  or  Vivien 
Liu,  Senior  Counsel,  at  (202)  551-6787 
or  IArules@sec.gov,  Office  of  Investment 
Adviser  Regulation,  Division  of 
Investment  Management,  U.S.  Securities 
and  Exchange  Commission,  100  F 
Street,  NE.,  Washington,  DC  20549- 
5041. 

SUPPLEMENTARY  INFORMATION:  The 

Securities  and  Exchange  Commission 
(“Commission”)  is  proposing 
amendments  to  rules  203-1,  204-1, 
204-2,  and  204-3  [17  CFR  275.203-1, 
275.204-1,  275.204-2,  and  275.204-3]; 
and  amendments  to  Form  ADV  [17  CFR 
279.1]  under  the  Investment  Advisers 
Act  of  1940  [15  U.S.C.  80br]  (“Advisers 
Act”  or  “Act”).1  The  Commission  is  also 
proposing  to  withdraw  rule  206(4)— 4  [17 
CFR  275.206(4)— 4]  under  the  Advisers 
Act. 
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1  Unless  otherwise  noted,  when  we  refer  to  rule 
203-1,  204-1,  204-2,  or  204-3,  or  any  paragraph  of 
these  rules,  we  are  referring  to  17  CFR  275.203-1, 
275.204-1,  275.204-2,  or  275.204-3,  respectively, 
of  the  Code  of  Federal  Regulations  in  which  these 
rules  are  published. 


Text  of  Rule  and  Form  Amendments 

I.  Background 

Investment  advisers  provide  a  wide 
range  of  investment  advice  to  numerous 
types  of  clients.  From  individuals  and 
families  seeking  to  save  for  college  and 
plan  for  retirement  to  multinational 
institutions  managing  billions  of  dollars, 
clients  seek  the  services  of  investment 
advisers  to  help  them  evaluate  their 
investment  needs,  plan  for  their 
economic  future,  develop  and 
implement  investment  strategies,  and 
cope  with  the  ever-growing 
complexities  of  the  financial  markets. 
Today,  the  more  than  10,000  advisers 
registered  with  us  provide  advice  to 
nearly  20  million  clients.2 

Unlike  the  laws  of  many  other 
countries,  the  U.S.  federal  securities 
laws  do  not  prescribe  minimum 
experience  or  qualification  requirements 
for  persons  providing  investment 
advice.  They  do  not  establish  maximum 
fees  that  advisers  may  charge.  Nor  do 
they  preclude  advisers  from  having 
substantial  conflicts  of  interest  that 
might  adversely  affect  the  objectivity  of 
the  advice  they  provide.  Rather, 
investors  have  the  responsibility,  based 
on  disclosure  they  receive,  for  selecting 
their  own  advisers,  negotiating  their 
own  fee  arrangements,  and  evaluating 
their  advisers’  conflicts.  Therefore,  it  is 
critical  that  clients  and  prospective 
clients  receive  sufficient  information 
about  the  adviser  and  its  personnel  to 
permit  them  to  make  an  informed 
decision  about  whether  to  engage  an 
adviser,  and  having  engaged  the  adviser, 
how  to  manage  that  relationship. 

Since  1979,  the  Commission  has 
required  investment  advisers  registered 
with  us  to  provide  clients  and 
prospective  clients  with  a  disclosure 
statement  providing  information  about 
the  adviser,  its  business  practices,  the 
fees  it  charges,  and  its  conflicts  of 
interest.3  Part  2  of  Form  ADV,  the  form 
advisers  use  to  register  with  us  under 
the  Advisers  Act,  sets  out  the 
requirements  for  the  disclosure 
statement.4  Today,  Part  2  requires 


2  These  figures  are  based  on  data  derived  from 
investment  advisers’  responses  to  questions  on  Part 
1A  of  Form  ADV  reported  through  the  Investment 
Adviser  Registration  Depository  ("IARD”)  as  of 
January  31,  2008. 

3  Investment  Adviser  Requirements  Concerning 
Disclosure.  Recordkeeping,  Applications  for 
Registration  and  Annual  Filings,  Investment 
Advisers  Act  Release  No.  664  (Jan.  30, 1979)  [44  FR 
7870  (Feb.  7,  1979)]  (adopting  rule  204-3  requiring 
brochure  delivery  to  advisory  clients  and 
prospective  clients). 

4  Advisers  use  Form  ADV  to  apply  for  registration 
with  us  or  with  state  securities  authorities,  and 
must  keep  it  current  by  filing  periodic  amendments 
as  long  as  they  are  registered.  See  rules  203-1  and 
204-1.  Form  ADV  has  two  parts.  Current  Part  2 
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advisers  to  respond  to  a  series  of 
multiple-choice  and  fill-in-the-blank 
questions  organized  in  a  “check-the- 
box”  format,  supplemented  in  some 
cases  with  brief  narrative  responses. 
Advisers  have  the  option  of  providing 
information  in  an  entirely  narrative 
format  in  lieu  of  the  “check-the-box” 
approach,  although  we  believe  few  do. 

In  April  2000,  we  proposed  to  require 
each  adviser  registered  with  us  to  give 
clients  a  narrative  brochure  that 
describes  the  adviser’s  business, 
conflicts  of  interest  (including  conflicts 
resulting  from  the  adviser’s  receipt  •'of 
“soft  dollar”  benefits),  disciplinary 
history,  and  other  important 
information  necessary  to^make  an 
informed  decision  about  whether  to  rely 
on  the  adviser  for  advice.5  Our  proposal 
was  designed  to  require  advisers  to 
disclose  this  information  in  a  clearer, 
more  meaningful  format  than  the 
current  check-the-box  approach.5  We 
received  more  than  70  comments  in 
response  to  our  2000  proposal.7  We 

contains  the  requirements  for  the  disclosure 
statement  that  advisers  must  provide  to  prospective 
clients  and  offer  to  clients  annually.  Part  2  currently 
is  designated  as  "Part  II.”  For  ease  of  reference,  we 
refer  to  the  second  part  of  Form  ADV  as  “Part  2” 
throughout  this  release.  Part  1  of  Form  ADV 
provides  us  with  information  that,  we  need  to 
process  registrations  and  to  manage  our  regulatory 
and  examination  programs. 

5  Electronic  Filing  by  Investment  Advisers; 
Proposed  Amendments  to  Form  ADV,  Investment 
Advisers  Act  Release  No.  1862  (Apr.  5,  2000)  [65 
FR  20524  (Apr.  17,  2000))  (“Proposing  Release")  at 
Section  II. D. 2.  We  noted  in  the  Proposing  Release 
that  in  some  cases  an  adviser’s  response  to  a 
question  using  a  check-the-box  approach  may  be 
accurate  but  a  client  may,  because  of  the  mandated 
format  of  the  disclosure,  not  accurately  perceive  the 
adviser's  practices. 

6  In  the  Proposing  Release,  we  also  proposed 
extensive  amendments  to  Part  1  of  Form  ADV, 
including  changes  necessary  to  permit  advisers  to 
file  that  part  of  the  form  with  us  electronically.  In 
September  2000.  we  adopted  amendments  to  Part 
1A  and  related  rules,  but,  as  we  noted  at  the  time, 
we  deferred  adoption  of  amendments  to  Part  2  so 
that  we  could  consider  more  fully  the  many 
comments  we  received  on  Part  2.  Electronic  Filing 
by  Investment  Advisers;  Amendments  to  Form  ADV. 
Investment  Advisers  Act  Release  No.  1897  (Sept. 

12,  2000)  (65  FR  57438  (Sept.  22,  2000)1 
(“Electronic  Filing  Adopting  Release”).  Today,  all 
SEC-registered  advisers  must  file  Part  1A  (as  well 

as  amendments)  electronically  through  IARD.  IARD 
was  built  and  is  maintained  for  the  Commission 
and  the  state  securities  administrators  by  the 
Financial  Industry  Regulatory  Authority  (“FINRA"). 
In  September  2001,  we  launched  a  Web  site 
[http://www.adviserinfo.sec.gov),  which  provides 
free  public  access  to  information  that  advisers  file 
on  Part  1A.  As  we  discuss  in  more  detail  in  Section 
II.C  below,  firms’  brochures  would  be  available  on 
the  Commission’s  Web  site. 

7  The  comment  letters  and  a  summary  of  the 
comments  prepared  by  Commission  staff  are 
available  for  public  inspection  and  photocopying  in 
the  Commission's  Public  Reference  Room,  100  F. 
Street,  NE.,  Washington,  DC  (File  No.  S7-10-00). 
Comments  submitted  to  us  electronically  are 
available  at  http://www.sec.gov/rules/proposed/ 
s71000.shtml.  The  summary  of  comments  is 


continue  to  believe  that  we  need  a  better 
approach  to  client  disclosure  than  the 
current  “check-the-box”  approach.  In 
light  of  the  time  that  has  passed  since 
the  original  proposal,  and  in  order  to 
provide  all  persons  who  are  interested 
in  this  matter  an  opportunity  to 
comment  on  some  of  the  modifications, 
we  have  made  in  response  to  comments 
on  our  2000  proposal,  we  are  today 
reproposing  amendments  to  Part  2  of 
Form  ADV  and  related  rules  under  the 
Advisers  Act.”  In  light  of  the  changes  we 
are  proposing  to  Part  2,  the  Commission 
also  is  proposing  to  withdraw  rule 
206(4)— 4  (requiring  advisers  to  disclose 
certain  financial  and  disciplinary 
information  to  clients). 

II.  Discussion  of  Form  ADV,  Part  2 

A.  Part  2 A:  The  Firm  Brochure 
1.  Proposed  Format 

We  are  proposing  to  require  registered 
advisers  to  provide  prospective  and 
existing  clients  with  a  narrative 
brochure  written  in  plain  English.9  The 
brochure  would  describe  the  adviser’s 
services,  fees,  business  practices,  and 
conflicts  of  interest  with  clients. 
Advisers  would  file  their  brochures 
electronically  through  the  IARD,  and  the 
public  would  benefit  by  having  access 
to  these  brochures  through  the 
Commission’s  Web  site.  We  believe  that 
the  amendments  we  are  proposing  today 
will  greatly  improve  the  ability  of 
clients  and  prospective  clients  to 
evaluate  firms  offering  advisory  services 
and  the  firms’  personnel,  and  to 
understand  relevant  conflicts  of  interest 
that  the  firms  and  their  personnel  face 

available  at  http://www.sec.gov/rules/extra/ 
iardsumm.htm. 

aIn  addition,  we  note  that  Form  ADV  is  used  by 
advisers  both  to  register  with  the  Commission  and 
with  state  regulatory  authorities.  In  general,  this 
Release  discusses  the  Commission's  proposed  rules 
and  amendments  that  would  affect  advisers 
registered  with  the  Commission.  We  understand 
that  the  state  securities  authorities  intend  to  make 
similar  changes  that  affect  advisers  registered  with 
the  states.  The  draft  form  accompanying  today’s 
reproposal  contains  certain  proposed  items  and 
instructions  for  Part  2  (proposed  Item  20  of  Part  2A, 
proposed  Item  11  of  Appendix  1  to  Part  2  A.  and 
proposed  Item  7  of  Part  2B)  that  would  be 
applicable  only  to  state-registered  advisers.  State- 
registered  advisers  would  be  required  by  state, 
rather  than  federal  law,  to  respond  to  these  items. 
Completion  of  these  items,  therefore,  would  not  be 
an  SEC  requirement,  and  these  items  are  not 
included  in  this  Release  as  a  proposed  SEC  rule.  We 
will  accept  any  comments  and  forward  them  to  the 
North  American  Securities  Administrators 
Association  (“NASAA”)  for  consideration  by  the 
state  securities  authorities.  We  request  that  you 
clearly  indicate  in  your  comment  letter  which  of 
your  comments  relate  to  these  items.  Commenters 
alternatively  may  send  comments  relating  to  these 
items  directly  to  NASAA  at  the  following  e-mail 
address:  part2comments@nasaa.org. 

9  Proposed  General  Instructions  1  and  2  to  Part  2 
of  Form  ADV. 


and  their  potential  effect  on  the  firms’ 
services. 

Commenters  supported  the  narrative 
format  we  proposed  in  2000  and  agreed 
that  it  would  promole  more  effective 
client  communications.10  One  stated 
that  it  would  give  an  adviser  “sufficient 
flexibility  to  present  and  explain  its 
business  practices  in  a  meaningful 
way.” 1 1  Another  stated  that  the  new 
narrative  format  would  eliminate  a 
number  of  problems  identified  with  the 
current  form.12 

We  request  further  comment  on  the 
proposed  narrative  format,  including 
comment  on  whether  it  is  the  right 
approach.  Will  the  flexibility  of  the  form 
allow  advisers  to  present  clear  and 
meaningful  disclosure  to  their  clients? 
Will  this  flexibility  minimize  the 
burden  on  advisers  in  preparing  their 
brochures?  In  considering  our  proposed 
amendments  to  Part  2  in  their  entirety, 
commenters  should  consider  whether 
there  are  disclosures  that  are  best  made 
in  a  tabular  or  other  non-narrative 
format  and  whether  our  proposal 
provides  sufficient  flexibility  to  permit 
that  type  of  disclosure. 

2.  Brochure  Items 

We  are  proposing  a  Part  2A  for 
advisers  that  would  contain  nineteen 
separate  items,  each  covering  a  different 
disclosure  topic.13  The  topics  covered 
are  generally  the  same  as  proposed  in 
2000. 14  Much  of  the  information  that 

19  See,  e.g..  Comment  Letter  of  Consumer 
Federation  of  America  (June  22,  2000)  ("CFA 
Letter”);  Comment  Letter  of  Teachers  Insurance  and 
Annuity  Association  and  College  Retirement 
Equities  Fund  (June  13,  2000)  (“TIAA-CREF 
Letter"). 

1 1  Comment  Letter  of  Association  for  Investment 
Management  and  Research,  Advocacy  Advisory 
Committee  (June  13,  2000)  (“AIMR  Letter”). 

12  TIAA-CREF  Letter. 

13  Part  2  A  would  have  a  main  body  and  an 
appendix.  Appendix  1.  Appendix  1  contains  the 
requirements  for  a  specialized  type  of  firm 
brochure — a  wrap  fee  program  brochure — and 
would  require  disclosure  similar  to  current 
Schedule  H  of  Part  2  of  Form  ADV.  We  are 
reproposing  Appendix  1  with  changes  described 
below. 

14  Today’s  proposal  does  not  include  an  item 
(which  we  proposed  as  Item  17  in  2000)  that  would 
have  required  advisers  that  advertise  or  report  their 
investment  performance  to  describe  any  standards 
they  use  to  calculate  or  present  that  performance. 
The  Securities  Industry  Association  ("SIFMA”) 
argued  that  the  disclosure  would  be  voluminous 
because  many  advisers  use  different  types  of 
composites.  Comment  Letter  of  the  Securities 
Industry  Association  (June  13,  2000)  (“SIFMA 
Letter”)  (the  Securities  Industry  Association  has 
since  changed  its  name  to  the  Securities  Industry 
and  Financial  Markets  Association).  The  Financial 
Planning  Association  (“FPA”)  argued  that  the 
disclosure  of  calculation  standards  may  not  be 
helpful  to  investors  (Comment  Letter  of  the 
Financial  Planning  Association  (June  13,  2000) 
("FPA  Letter”)),  and  the  Investment  Counsel 
Association  of  America  (“IAA”)  argued  that  clients 

Continued 
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would  be  required  in  the  brochure 
concerns  conflicts  between  an  adviser’s 
own  interests  and  those  of  its  clients 
and  is  disclosure  the  adviser  already 
must  make  to  clients,  as  a  fiduciary, 
under  the  Act’s  anti-fraud  provisions.15 
Thus,  many  of  the  proposed  disclosure 
requirements  are  designed  to  give 
advisers  guidance  on  fulfilling  their 
statutory  disclosure  obligations  to 
clients.16 

Some  commenters  applauded  our 
2000  proposal  as  appropriately 
identifying  information  that  advisers 
should  disclose  to  clients.17  Others, 
however,  maintained  that  the  proposed 
form  contained  too  many  items  and 
would  require  too  much  detailed 
information,  in  particular  with  respect 
to  advisers’  policies  and  procedures.18 
These  commenters  raised  legitimate 
concerns,  which  we  have  addressed  in 
three  ways.  First,  our  instructions  to 
Part  2A  would  clarify  that  an  adviser 
must  respond  only  to  the  items  that 
apply  to  its  business.19  Second,  we  have 

are  not  interested  in  this  type  of  information. 
Comment  Letter  of  the  Investment  Counsel 
Association  of  America  (June  13,  2000)  (“June  2000 
IAA  Letter”)  (the  Investment  Counsel  Association  of 
America  has  since  changed  its  name  to  the 
Investment  Adviser  Association).  In  response  to  the 
concerns  raised  by  commenters,  we  are  not 
reproposing  that  item.  Today’s  proposal  does, 
however,  include  a  new  item  on  performance  fees 
and  side-by-side  management  (Item  6). 

Additionally,  at  the  request  of  state  securities 
regulators,  the  form  we  are  proposing  today 
includes  a  separate  item  containing  additional 
requirements  for  state-registered  advisers  (Item  20). 

15  Under  the  Advisers  Act,  an  adviser  has  an 
affirmative  obligation  of  utmost  good  faith  and  full 
and  fair  disclosure  of  all  material  facts  to  its  clients, 
as  well  as  a  duty  to  avoid  misleading  them.  See  SEC 
v.  Capital  Gains  Research  Bureau,  Inc.,  375  U.S. 

180  (1963);  In  the  Matter  of  Arleen  W.  Hughes, 
Exchange  Act  Release  No.  4048  (Feb.  18,  1948).  See 
also  Advisers  Act  section  206  [15  U.S.C.  80b-6]. 

16  The  items  in  proposed  Part  2 A  will  not  cover 
every  possible  conflict.  As  a  result,  delivering  a 
brochure  prepared  in  accordance  with  Part  2  may 
not  fully  satisfy  an  adviser’s  disclosure  obligations. 
We  make  this  point  clear  in  both  the  proposed  form 
and  the  brochure  rule.  See  proposed  General 
Instruction  3  to  Part  2;  proposed  rule  204-3(g). 

17  See,  e.g.,  CFA  Letter;  TIAA-CREF  Letter. 

18  See,  e.g.,  June  2000  IAA  Letter;  Comment  Letter 
of  the  Investment  Company  Institute  (June  13,  2001) 
(“ICI  Letter”). 

Proposed  General  Instruction  1  to  Part  2  of 
Form  ADV.  An  adviser  whose  business  is  solely 
financial  planning,  for  example,  would  not  need  to 
discuss  how  it  manages  client  assets  in  response  to 
Items  4.D  and  4.E  of  Part  2A.  An  adviser  that 
receives  only  asset-based  fees  need  not  discuss 
conflicts  resulting  from  commission-based 
compensation  payments  in  response  to  Item  5.E  of 
Part  2A.  An  adviser  without  disciplinary 
information  would  not  need  to  respond  to  Item  9 
of  Part  2  A.  An  adviser  that  does  not  have  custody 
of  client  funds  or  securities  would  not  need  to 
respond  to  Item  15  of  Part  2  A. 

Additionally,  as  currently  permitted  by  existing 
rule  204-3(d),  an  adviser  that  offers  substantially 
different  types  of  advisory  services  to  different 
advisory  clients,  would  retain  the  option  to  prepare 
separate  brochures  so  long  as  each  client  receives 


incorporated  into  our  proposed  Part  2A 
many  suggestions  from  commenters  for 
improving  the  form,  including  omitting 
some  information  that  commenters 
convinced  us  is  not  necessary.20 

Third,  we  have  re-written  several 
items  to  require  advisers  to  explain 
succinctly  how  they  address  the 
conflicts  of  interest  they  identify,  rather 
than  disclosing  their  “policies  and 
procedures”  as  we  originally 
proposed.21  As  commenters  noted, 
requiring  disclosure  of  policies  and 
procedures  could  result  in  disclosure 
that  would  be  lengthy,  technical  in 
nature,  difficult  to  read,  and  that 
ultimately  may  not  help  clients 
understand  how  firms  address  their 
conflicts.22  As  re-written,  we  believe 
these  items  would  give  advisers  the 
flexibility  to  give  clients  a  general 
understanding  of  how  they  address  their 
conflicts.  For  example,  an  adviser  with 
an  affiliated  financial  service  provider 
might  simply  explain  that  it  does  not 
recommend  investment  products  sold 
by  its  affiliate,  or  an  adviser  with  an 
affiliated  broker-dealer  might  explain 
that  it  executes  client  securities 
transactions  through  its  affiliated 
broker-dealer  only  if  it  believes  that,  in 
doing  so,  it  would  obtain  best  execution 
of  client  transactions.23 

We  request  comment  on  whether  our 
revisions  to  proposed  Part  2A 
adequately  respond  to  commenters’ 
concerns  about  our  2000  proposal. 
Specifically,  we  request  comment  on 
our  new  approach  regarding  disclosure 
of  policies  and  procedures  that  would 
require  advisers  to  explain  generally 
how  they  address  conflicts  of  interest, 
instead  of  requiring  them  to  describe 
their  policies  and  procedures.  Also,  we 
request  comment  on  our  general 
instructions  that  clarify  that  an  adviser 
need  not  repeat  information  in  its 
brochure  simply  because  that 
information  is  responsive  to  more  than 
one  item.  Will  our  proposed  instruction 
give  advisers  sufficient  flexibility  to 

all  information  about  the  services  and  fees  that  are 
applicable  to  that  client.  See  proposed  rule  204— 3(f) 
and  proposed  Instruction  6  to  Part  2A.  Each 
brochure  may  omit  information  that  does  not  apply 
to  the  advisory  fees  and  services  it  describes.  For 
example,  an  adviser’s  brochure  describing  a 
particular  advisory  service  need  not  inclilde  the  fee 
schedule  for  a  different  advisory  service  that  is  not 
discussed  in  that  particular  brochure. 

20  For  example,  in  response  to  comments,  we  are 
proposing  to  omit  the  requirement  that  advisers  list 
all  the  wrap  fee  programs  in  which  they  participate. 

21  See,  e.g.,  Proposed  Items  5,  6,  and  11  of  Part 
2A. 

22  June  2000- IAA  Letter;  ICI  Letter;  Comment 
Letter  of  Wellington  Management  Company,  LLP 
(June  22,  2000)  (“Wellington  Letter"). 

23  By  giving  these  examples  we  do  not  mean  to 
suggest  that  these  are  the  only  ways  for  an  adviser 
to  address  these  conflicts  of  interest. 


avoid  unnecessary  detail  while  also 
providing  clients  and  prospective 
clients  with  enough  information  to 
make  an  informed  decision  about 
whether  to  hire  or  retain  an  adviser  or 
whether  to  rely  on  the  investment 
advice  provided  by  the  adviser?  If  not, 
commenters  should  suggest  alternative 
approaches. 

Below,  we  discuss  each  of  the  items 
in  our  proposed  form  and  the  more 
significant  changes  we  have  made  from 
our  2000  proposal.  In  addition  to  our 
specific  requests  for  comment  detailed 
below,  we  also  request  comment 
generally  on  each  of  the  proposed  items. 

Item  1.  Cover  Page.  We  would  require 
an  adviser  to  disclose  on  the  cover  page 
of  its  brochure  the  name  of  the  firm,  its 
business  address  and  telephone  number, 
and  the  date  of  the  brochure.  The  cover 
page  also  would  include  a  statement 
that  the  brochure  has  not  been  approved 
by  the  Commission  or  any  state 
securities  authority.24  This  information 
already  is  required  by  current  Part  2  of 
Form  ADV. 

In  addition,  we  would  require 
advisers  to  disclose  on  the  cover  page 
the  name  and  telephone  number  of  a 
person  or  service  center  that  a  client  or 
prospective  client  could  contact  for 
further  information.  At  the  suggestion  of 
commenters,  we  revised  our  2000 
proposal  to  permit  an  adviser  to  identify 
a  service  center,  rather  than  only  an 
individual,  as  a  contact  for  further 
information.25  Other  commenters 
suggested  that  advisers  be  required  to 
present  a  home  page  URL  to  assist 
investors  using  electronic  search 
methods.26  While  we  recognize  the 
value  of  this  information,  we 
understand  that  not  all  advisers 
maintain  Web  sites.  Thus,  we  are 
proposing  to  require  advisers  to  disclose 
a  Web  site  address  on  the  brochure 
cover  page  only  if  they  have  one. 

Item  2.  Material  Changes.  We  are 
proposing  a  requirement  that  advisers 
provide  clients  with  a  summary  of  any 
material  changes  to  their  brochures 
since  the  last  annual  update.27  This 

24  If  the  adviser  holds  itself  out  as  being 
“registered,”  the  cover  page  also  must  explain  that 
registration  with  the  SEC  does  not  imply  that  the 
adviser  possesses  a  certain  level  of  skill  or  training. 
We  have  observed  that  the  emphasis  on  SEC 
registration,  in  some  advisers’  marketing  materials, 
appears  to  suggest  that  registration  either  carries 
some  official  imprimatur  or  indicates  that  the 
adviser  has  attained  a  particular  level  of  skill  or 
ability.  Section  208(a)  of  the  Advisers  Act  [15 
U.S.C.  80b-8(a)l  makes  such  suggestions  unlawful. 

25  See  FPA  Letter;  Securities  America  Advisors, 
Inc.  and  Securities  America,  Inc.  (June  12,  2000) 
(“Securities  America  Letter”). 

26  See,  e.g.,  CFA  Letter. 

27  As  discussed  in  more  detail  in  Section  II.  A. 3 
below,  we  are  proposing  to  require  advisers  to 
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requirement  is  the  same  as  the  one  we 
proposed  in  2000,  and  would  help 
clients  identify  information  that  has 
changed  since  the  prior  year’s  brochure 
and  that  may  be  important  to  them.28 
The  summary  would  appear  on  the 
cover  page  of  the  brochure  or 
immediately  thereafter,  or  could  be 
included  in  a  separate  communication 
that  would  accompany  the  brochure.29 

One  commenter  strongly  supported 
the  required  summary.30  Others 
expressed  concern  that  the  summary 
might  be  too  long.31  One  commenter, 
the  IAA,  supported  the  option  of  having 
the  summary  be  a  separate  letter  to 
existing  clients  rather  than  part  of  the 
brochure.  We  request  comment  on  our 
proposed  approach  to  highlighting 
material  changes  to  an  adviser’s 
brochure.  If  we  do  not  adopt  this 
approach,  how  else  could  clients  know 
of  potentially  significant  changes  to  the 
services  they  receive  or  the  risk  of  new 
conflicts?  Should  we  require  that  it  be 
included  in  an  adviser’s  brochure? 
Commenters  who  believe  a  summary  of 
material  changes  would  result  in 
disclosure  that  is  too  lengthy  should 
suggest  other  methods  for  ensuring  that 
clients  are  made  aware  of  important 
changes  from  one  year  to  the  next. 

Item  3.  Table  of  Contents.  We  propose 
to  require  advisers  to  include  in  their 
brochures  a  table  of  contents  detailed 
enough  to  permit  clients  and 
prospective  clients  to  locate  topics 
easily.32  In  response  to  our  2000 
proposal,  one  commenter,  the  Consumer 
Federation  of  America  (“CFA”), 
supported  the  use  of  a  table  of  contents 
but  urged  that  the  Commission  mandate 


deliver  an  updated  brochure  annually  within  120 
days  after  the  end  of  the  adviser’s  fiscal  year. 

28  See  Proposing  Release  at  Section  Il.D.2.a. 

29  An  adviser  would  not  be  required  to  provide 
this  information  to  a  client  or  prospective  client 
who  has  not  received  a  previous  version  of  the 
adviser’s  brochure.  See  proposed  Note  to  Item  2  of 
Part  2A.  Additionally,  an  adviser  would  not  be 
required  to  file  the  summary  with  us,  and  therefore 
it  would  not  be  available  on  our  public  disclosure 
Web  site,  if  the  summary  is  included  in  a  separate 
communication  to  clients.  This  is  because  the 
information  contained  in  such  a  summary  is 
intended  to  provide  existing  clients  with  means  to 
easily  identify  changes  from  one  annual  brochure 
update  to  the  next.  We  do  not  believe  that  such  a 
summary  would  be  relevant  to  persons  who  do  not 
have  the  previous  version  of  an  adviser’s  brochure. 
We  are,  however,  proposing  an  amendment  to  our 
recordkeeping  rule  that  would  require  the  adviser 
to  preserve  a  copy  of  the  communication,  so  that 
our  staff  has  access  to  such  separately  provided 
summaries.  See  proposed  rule  204-2(a)(14)(i).  See 
Section  IV  below. 

30  CFA  Letter. 

31  Comment  Letter  of  the  Consortium  (June  12, 
2000)  (“Consortium  Letter”);  Comment  Letter  of 
Jane  Katz  Crist  (June  12,  2000)  (“Crist  Letter”);  June 
2000  IAA  Letter. 

32  Current  Part  2  of  Form  ADV  also  includes  a 
table  of  contents. 


a  uniform  format  so  that  investors  could 
compare  brochures  of  multiple  advisers 
more  easily.  We  are  of  the  initial  view 
that  the  wide  variety  of  business 
activities  of  the  large  number  of  advisers 
registered  with  us  makes  it  impractical 
to  develop  a  uniform  format.  We  request 
comment  on  whether  our  view  is 
correct.  Is  there  a  uniform  brochure 
format  that  would  be  useful  to  clients 
and  prospective  clients  of  all  the  types 
of  advisers  registered  with  us?  If  we 
were  to  mandate  a  uniform  format,  how 
should  it  look?  For  example,  should  we 
require  advisers  to  present  information 
in  their  brochures  in  a  standardized 
order?  Should  we  adopt  standardized 
titles  for  each  separate  section  of  a 
brochure?  Do  commenters  have  other 
suggestions  for  making  the  brochures 
easier  for  clients  and  prospective  clients 
to  compare? 

Item  4.  Advisory  Business.  Proposed 
Item  4  would  require  an  adviser  to 
describe  its  advisory  business,  including 
the  types  of  advisory  services  offered, 
whether  it  holds  itself  out  as 
specializing  in  a  particular  type  of 
advisory  service,  and  the  amount  of 
client  assets  that  it  manages.  In 
computing  the  amount  of  client  assets 
that  it  manages,  an  adviser  would  be 
permitted,  as  originally  proposed,  to  use 
a  method  that  differs  from  the  method 
used  in  Part  1 A  of  Form  ADV  to  report 
“assets  under  management.”  33  We 
believe  that  because  the  Part  1A 
methodology  for  calculating  assets  is 
designed  for  a  particular  purpose  ( i.e ., 
for  making  a  bright  line  determination 
as  to  whether  an  adviser  should  register 
with  the  Commission  or  with  the  states), 
permitting  a  different  methodology  for 
Part  2  disclosure  may  be  appropriate  to 
enable  advisers  to  make  disclosure  that 
is  more  indicative  to  clients  about  the 
nature  of  their  business.34  Although  we 
are  proposing  to  permit  advisers  to 


33  One  commenter  suggested  that  advisers  be 
required  to  use  the  same  methodology  in  their 
brochures  as  is  required  in  Part  1A.  See  June  2000 
IAA  Letter. 

34  For  example,  in  calculating  “assets  under 
management,”  for  purposes  of  Part  1A,  an  adviser 
may  include  the  entire  value  of  a  managed 
portfolio,  but  only  if  at  least  50  percent  of  the 
portfolio’s  total  value  consists  of  securities.  See 
current  Form  ADV:  Instructions  for  Part  1A.  Thus, 
for  Part  1A  purposes  an  adviser  would  not  include 
other  assets  (including  securities)  that  it  manages  in 
a  “non-securities”  portfolio.  The  Part  1A  formula 
for  calculating  assets  under  management  was 
designed  based  on  considerations  related  to  the 
National  Securities  Markets  Improvement  Act  of 
1996  (“NSM1A”)  division  of  responsibility  for 
regulation  of  advisers  between  the  Commission  and 
state  securities  regulatory  authorities.  Pub.  L.  104- 
290,  110  Stat.  3416  (1996)  (as  a  result  of  NSMIA, 
advisers  with  less  than  $25  million  of  assets  under 
management  generally  are  regulated  by  one  or  more 
state  securities  authority,  while  the  Commission 
generally  regulates  those  advisers  with  at  least  $25 
million  of  assets  under  management). 


choose  a  different  method  for  their 
brochure  disclosure,  we  also  are 
proposing  to  require  such  advisers  to 
keep  records  describing  the  method 
used.35  We  request  comment  on  this 
provision  and  on  the  proposed 
recordkeeping  requirement.  We  also 
request  comment  as  to  whether  we 
should  require  such  advisers  to  disclose 
why  they  have  elected  to  use  a  different 
method. 

Commenters  largely  supported  the 
proposed  item,  to  which  we  propose  to 
make  two  revisions.36  First,  we  are  not 
proposing  to  require  advisers  to  list  all 
wrap  fee  programs  in  which  they 
participate.  Commenters  persuaded  us 
that  this  requirement  likely  would 
lengthen  brochures  unnecessarily.37 
Second,  we  are  eliminating  the 
proposed  requirement  that  advisers  list 
and  describe  all  periodicals  or  periodic 
reports  that  they  issue  about  securities. 
While  Part  2  currently  requires  this,  we 
believe  that  clients  and  prospective 
clients  should  be  able  to  understand  the 
nature  of  an  adviser’s  services  without 
knowing  the  names  of  each  of  its 
publications.38 

Some  commenters  urged  the 
Commission  not  to  require  advisers  to 
make  additional  disclosure  if  they  hold 
themselves  out  as  specializing  in  a 
particular  type  of  advisory  service, 
asserting  that  this  could  mislead  clients 
into  believing  that  advisers  who 
specialize  pose  a  greater  risk  than  other 
advisers.39  Our  reason  for  requiring 
advisers  to  identify  their  specialized 
advisory  services,  however,  is  not  that 
we  believe  that  those  specialties 
inherently  pose  additional  risks  to 
clients,  although  we  would  expect  the 
adviser  to  disclose  specific  risks  if  a 
specialized  advisory  service  poses  those 
risks.  Instead,  our  proposal  simply 
acknowledges  that  a  client  likely  would 
want  to  know  whether  an  adviser 
provides  specialized  advisory  services 
before  engaging  that  adviser.40  The 


35  Proposed  rule  204— 2(a)(14)(ii)  and  proposed 
Note  to  Item  4.E  of  Part  2A. 

36  Current  Part  2  presently  requires  disclosure  of 
similar  information  to  that  we  are  now  proposing 
except  in  a  different  format,  including  information 
regarding  advisory  services  provided,  types  of 
investments  that  advice  is  offered  on,  and 
investment  strategies  used.  See  current  Form  ADV, 
Part  2,  Item  1  and  Item  3. 

37  See  Crist  Letter;  June  2000  IAA  Letter. 

38  See  Item  l.D  of  current  Part  2  (requiring  all 
advisers  to  name  any  publication  or  report  they 
issue  for  a  fee  or  on  a  subscription  basis). 

39  See  Comment  Letter  of  Greenville  Capital 
Management  (May  12,  2000)  (“Greenville  Letter”). 
See  also  Comment  Letter  of  DE  Shaw  &  Co.  (July 
6,  2000)  ("DE  Shaw  Letter”);  Comment  Letter  of 
Thomson  Financial  (June  22,  2001)  ("Thomson 
Letter”). 

40  We  note  that  one  commenter  objected  to  our 
characterizing  financial  planning  as  a  specialized 

Continued 
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proposal  was  designed  to  reflect 
disclosure  that  we  understand  most 
advisers  typically  provide  to 
prospective  clients.  The  proposal  also 
was  intended  to  recognize  the 
impracticality  of  having  an  adviser  that 
offers  multiple  services  describe  each 
one.  We  request  comment  on  this 
proposed  item  generally.  Does  the  item 
accurately  reflect  the  disclosure  most 
advisers  typically  provide?  Are  there 
other  disclosures  we  should  include? 
Have  we  included  disclosures  that  are 
not  reflective  of  those  typically 
provided  by  most  advisers? 

Item  5.  Fees  and  Compensation.  Item 
5  would  require  an  adviser  to  describe 
how  it  is  compensated  for  providing 
advisory  services  and  to  describe  the 
types  of  other  costs,  such  as  brokerage, 
custody  fees,  and  fund  expenses,  that 
clients  may  pay  in  connection  with  the 
advisory  services  provided  to  them  by 
the  adviser.41  As  we  proposed  in  2000, 
the  adviser  would  be  required  to 
disclose  its  fee  schedule  and  whether  its 
fees  are  negotiable,  discuss  whether  the 
firm  bills  clients  or  deducts  fees  directly 
from  the  clients’  accounts,  and  explain 
how  often  the  firm  assesses  fees.  An 
adviser  charging  fees  in  advance  also 
would  be  required  to  explain  how  it 
calculates  and  refunds  prepaid  fees 
when  a  client  contract  terminates. 

We  are  also  proposing  in  Item  5  a 
requirement  that  advisers  that  receive 
compensation  attributable  to  the  sale  of 
a  security  or  other  investment  product 
(e.g..  brokerage  commissions),  or  whose 
personnel  receive  such  compensation, 
must  disclose  this  practice  and  the 
conflict  of  interest  it  creates  and 
describe  how  the  adviser  addresses  this 
conflict.42  Such  an  adviser  also  would 


advisory  service.  Comment  Letter  of  Certified  Board 
of  Financial  Planners  (June  13,  2000)  (“CFP  Board 
Letter”).  By  proposing  to  include  financial  planning 
as  an  example  of  a  specialized  service  we  are  not 
suggesting  in  any  way  that  it  is  a  limited  service — 
in  fact,  we  recognize  its  most  marked  characteristic 
is  that  it  seeks  to  address  a  wide  spectrum  of 
clients'  financial  needs.  However,  we  note  that 
financial  planning  has  become  a  distinct  profession, 
and  as  such,  we  believe  it  merits  detailed 
description  in  the  adviser's  brochure.  See,  e.g., 
Conrad  S.  Ciccotello  et  al.,  Will  Consult  For  Food! 
Rethinking  Barriers  To  Professional  Entry  In  The 
Information  Age,  40  AM.  BUS.  L.  J.  905  (2003)  at  921 
("Personal  financial  planning  as  a  distinct 
profession  is  quite  new”). 

41  Proposed  Items  5. A  and  5.C  of  Part  2A.  Part  2 
currently  requires  similar  disclosure  regarding  an 
adviser’s  fee  schedule,  how  fees  are  charged, 
whether  fees  are  negotiable,  and  when  and  how 
compensation  is  payable.  See  Item  1  of  current 
Form  ADV 

42  Proposed  Item  5.E  of  Part  2 A.  Advisers  may 
engage  in  practices  that  would  be  required  to  be 
disclosed  under  multiple  items.  For  example,  an 
adviser  may  have  a  financial  interest  in  securities 
that  it  recommends  to  clients  (which  would  be 
disclosed  in  response  to  proposed  Items  5  and  10) 
or  the  adviser  may  receive  an  economic  benefit 


be  required  to  disclose  to  clients  that  the 
client  may  purchase  the  same  securities 
or  investment  products  from  brokers 
that  are  not  affiliated  with  that 
adviser.43  Some  commenters  argued  that 
an  adviser  that  receives  commissions  or 
other  payments  for  sales  of  securities  to 
clients  does  not  necessarily  have  a 
conflict  of  interest  with  its  clients.44 
This  practice,  however,  gives  the 
adviser  and  its  personnel  an  incentive  to 
base  investment  recommendations  on 
the  amount  of  compensation  they  will 
receive  rather  than  on  the  client’s  best 
interests.45  Moreover,  disclosure 
regarding  commissions  and  other 
similar  economic  benefits  already  is 
required  by  current  Part  2.46 

We  are  not  proposing  a  requirement 
that  advisers  must  disclose  the  amount 
or  range  of  mutual  fund  fees  or  other 
third-party  fees  that  clients  may  pay.47 
Commenters  explained  that  these 
expenses  vary  so  greatly  that  attempts  to 
quantify  them  or  describe  their  range 
likely  would  not  be  useful  to  clients.48 
Several  of  these  commenters  further 
argued  that  these  fees  are  typically 
negotiated  directly  between  the  client 
and  the  other  service  providers,  the 
adviser  does  not  always  know  the 
amount  of  the  fees,  and  that  the  third 
party  often  discloses  the  fees  directly  to 
the  client.49  Would  our  proposed 
requirement  that  advisers  disclose 
information  about  mutual  fund  or  other 


from  a  non-client  (which  would  be  disclosed  in 
response  to  proposed  Items  5  and  12).  As  noted 
above,  a  brochure  would  not  need  to  repeat 
information  simply  because  the  information  is 
responsive  to  more  than  one  item.  Proposed  General 
Instruction  1  to  Part  2. 

43  Proposed  Item  5.E.2  of  Part  2A.  In  addition,  an 
adviser  that  receives  more  than  half  of  its  revenue 
from  commissions  and  other  sales-based 
compensation  would  be  required  to  explain  that 
commissions  are  the  firm’s  primary  (or,  if 
applicable,  exclusive)  form  of  compensation. 
Proposed  Item  5.E.3  of  Part  2A.  An  adviser  that 
charges  both  advisory  fees  and  commissions  would 
disclose  whether  it  reduces  its  fees  to  offset  the 
commissions.  Proposed  Item  5.E.4  of  Part  2A. 

44  E.g.,  Comment  Letter  of  American  Express 
Financial  Advisors  (June  12,  2000)  (“AmEx  Letter”); 
CFP  Board  Letter;  Comment  Letter  of  Richard  E. 
Vodra  (Apr.  29,  2000). 

45  Because  of  this  conflict  of  interest,  advisers  are 
required  by  the  anti-fraud  provisions  of  the 
Advisers  Act  to  disclose  their  receipt  of  transaction- 
based  compensation  to  clients.  See  Proposing 
Release  at  n.  137-38  and  accompanying  text. 

46  See  current  Form  ADV,  Part  2,  Item  13. 

47  The  current  version  of  Part  2  does  not  require 
disclosure  of  this  information. 

48  E.g.,  AmEx  Letter;  Consortium  Letter;  Comment 
Letter  of  Davis  Polk  &  Wardwell  (June  13,  2000) 
(“DP&W  Letter”);  ICI  Letter;  June  2000  IAA  Letter; 
Comment  Letter  of  National  Regulatory  Services 
(June  12,  2000);  SIFMA  Letter;  Comment  Letter  of 
T.  Rowe  Price  Associates  (June  12,  2000)  (“T.  Rowe 
Price  Letter”). 

49  See  Greenville  Letter;  DE  Shaw  Letter;  DP&W 
Letter;  June  2000  IAA  Letter;  ICI  Letter;  SIFMA 
Letter. 


third-party  fees,  while  not  disclosing  the 
range  of  those  fees,  adequately  inform 
clients  that  they  will  bear  other  costs  in 
addition  to  advisory  fees? 

Item  6.  Performance  Fees  and  Side- 
By-Side  Management.  New  Item  6 
would  require  an  adviser  that  charges 
performance  fees  (or  who  has  a 
supervised  person  who  manages  an 
account  that  charges  such  fees)  to 
disclose  this  fact.50  If  such  an  adviser 
also  manages  accounts  that  are  not 
charged  a  performance  fee,  the  item  also 
would  require  the  adviser  to  discuss  the 
conflicts  that  arise  from  its  (or  its 
supervised  persons’)  simultaneous 
management  of  these  accounts,  and  to 
describe  generally  how  the  adviser 
addresses  those  conflicts.51 

An  adviser  charging  performance  fees 
to  some  accounts  faces  a  variety  of 
conflicts  because  the  adviser  can 
potentially  receive  greater  fees  from  its 
accounts  having  a  performance-based 
compensation  structure  than  from  those 
accounts  it  charges  a  fee  unrelated  to 
performance  (e.g.,  an  asset-based  fee). 

As  a  result,  the  adviser  may  have  an  . 
incentive  to  direct  the  best  investment 
ideas  to,  or  to  allocate  or  sequence 
trades  in  favor  of,  the  account  that  pays 
a  performance  fee.  Additionally, 
conflicts  stemming  from  their  clients’ 
differing  investment  strategies  (e.g., 
clients  that  pay  performance  fees  who 
engage  in  significant  short  selling)  may 
put  an  adviser  at  odds  with  other  clients 
(e.g.,  clients  who  hold  long  positions).52 
The  growth  in  the  number  of  hedge 
funds,  which  typically  pay 
performance-based  fees  to  advisers  that 
may  have  other  advisory  clients,  makes 


50  Proposed  Item  6.  “Performance  fees”  would  be 
any  fees  an  adviser  receives  that  are  based  on  a 
share  of  the  capital  gains  on,  or  capital  appreciation 
of,  the  assets  of  a  client.  Current  Form  ADV,  Part 

2  does  not  specifically  require  similar  disclosure  of 
performance  fees,  although  an  adviser  who  offers 
advisory  services  in  exchange  for  such  fees  would 
be  required  to  respond  accordingly  by  marking 
"Other"  in  response  to  current  Form  ADV,  Part  2, 
Item  l.C(6).  - 

51  As  fiduciaries,  advisers  must  disclose  all 
material  information  regarding  any  proposed 
performance  fee  arrangements  as  well  as  any 
material  conflicts  posed  by  the  arrangements.  See 
Exemption  To  Allow  Investment  Advisers  To 
Charge  Fees  Based  Upon  a  Share  of  Capital  Gains 
Upon  or  Capital  Appreciation  of  a  Client's  Account, 
Investment  Advisers  Act  Release  No.  1731  at  n  13- 
14  and  accompanying  text  (July  15,  1998)  [63  FR 
39022  (July  21,  1998)]. 

52  “Another  concern  is  the  risk  that  mutual  fund 
[not  paying  a  performance  fee]  trades  may  appear 
to  benefit  a  hedge  fund  [paying  a  performance  fee], 
such  as  where  mutual  fund  long  positions  in  a 
security  are  sold  after  the  hedge  fund  sells  the  same 
security  short,  or  where  large  mutual  fund 
purchases  of  a  security  are  made  after  a  hedge  fund 
has  purchased  the  same  security.”  .Kenneth  R. 
Gerstein,  Alternative  Investments  in  the  Mutual 
Fund  World,  Materials  prepared  for  ICI/IBA  2001 
Mutual  Funds  and  Investment  Management 
Conference,  at  XII-8. 
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it  likely  that  more  advisers  today  will 
need  to  address  this  conflict.53  It  is 
important  to  note  that  the  conflicts  of 
interest  that  result  from  the 
-  simultaneous  management  of 
performance  fee  accounts  and  other 
accounts  are  not  limited  to  hedge  fund 
advisers.  For  example,  an  adviser  would 
face  conflicts  of  interest  if  it  were  to 
manage  a  proprietary  account  that  paid 
performance  fees  side-by-side  other 
client  accounts  that  did  not  pay 
performance  fees. 

We  request  comment  on  our  approach 
requiring  disclosure  of  conflicts  arising 
from  side-by-side  management  of 
accounts  that  pay  performance  fees  and 
those  that  do  not.  Would  our  proposed 
requirement  elicit  sufficient  information 
to  allow  a  client  to  understand  the 
conflicts  that  arise  when  an  adviser 
manages  performance  fee  accounts 
alongside  accounts  that  do  not  charge 
performance  fees?  If  not,  what 
additional  information  would  be 
helpful? 

Item  7.  Types  of  Clients.  We  are 
proposing  Item  7  in  the  same  form  as  we 
proposed  it  in  2000. 54  The  one 
commenter  that  addressed  this  item,  the 
FPA,  commented  favorably  on  it.  As 
proposed,  the  brochure  would  describe 
the  types  of  advisory  clients  the  firm 
generally  has,  as  well  as  the  firm’s 
requirements  for  opening  or  maintaining 
an  account,  such  as  minimum  account 
size.55  We  request  comment  on  this 
approach. 

Item  8.  Methods  of  Analysis, 
Investment  Strategies  and  Risk  of  Loss. 
We  also  are  proposing  Item  8  in  the 
same  form  as  we  proposed  it  in  2000. 
This  item  would  require  advisers  to 
describe  their  methods  of  analysis  and 


53  In  a  2003  report,  our  Division  of  Investment 
Management  highlighted  its  concerns  regarding 
disclosure  of  conflicts  of  interest  by  advisers  that 
advise  hedge  funds  at  the  same  time  they  advise 
other  clients  that  do  not  pay  a  performance  fee.  See 
Implications  of  the  Growth  of  Hedge  Funds,  Staff 
Report  to  the  United  States  Securities  and  Exchange 
Commission  (“Staff  Report  on  the  Implications  of 
Hedge  Funds”),  available  at  http://www.sec.gov/ 
spotlight/hedgefunds.htm.  The  staff  noted  that 
because  performance  fees  paid  to  hedge  fund 
advisers  are  significantly  higher  than  the  asset- 
based  fees  paid  on  traditional  accounts,  advisers 
have  additional  incentives  to  favor  their  hedge  fund 
clients  over  other  clients  by  allocating  investment 
opportunities  to  a  hedge  fund. 

54  As  originally  proposed,  this  was  Item  6. 

Because  we  have  added  a  new  proposed  Item  6 
(described  above),  this  and  subsequent  items  have 
been  renumbered. 

55  Proposed  Item  7  of  Part  2 A.  Current  Part  2 
requires  “check-the-box”  disclosure  regarding  types 
of  advisory  clients.  See  current  Form  ADV,  Part  2 
Item  2.  Existing  Part  2  currently  also  requires 
disclosure  regarding  whether  an  adviser  providing 
certain  advisory  services  imposes  a  minimum  dollar 
value  of  assets  or  other  conditions  for  starting  or 
maintaining  accounts.  See  current  Form  ADV,  Part 

2  Item  10. 


investment  strategies.55  In  addition, 
proposed  Item  8  would  require  an 
adviser  to  discuss  the  risks  clients  face 
in  following  the  adviser’s  advice  or 
permitting  the  adviser  to  manage  assets. 
Advisers  that  offer  a  wide  variety  of 
advisory  services  could  simply  explain 
that  investing  in  securities  involves  a 
risk  of  loss.  Advisers  that  use  primarily 
a  particular  method  of  analysis,  strategy, 
or  type  of  security  would  be  required  to 
explain  the  specific  material  risks 
involved,  with  more  detail  if  those  risks 
are  significant  or  unusual. 

Some  commenters  supported  this 
proposed  disclosure  requirement  as 
central  to  the  adviser’s  fiduciary 
relationship  with  the  client.57  Others 
questioned  why  multi-strategy  firms 
would  not  be  required  to  make  the  same 
level  of  disclosure.58  Multi-strategy 
advisers  must  already  disclose  the  risks 
associated  with  strategies  that  they 
recommend  to  clients,  but  the  brochure 
may  not  be  the  best  place  to  make  that 
disclosure.  For  example,  disclosure  of 
this  information  may  lengthen  the 
brochure  unnecessarily  given  that 
different  clients  would  be  pursuing 
different  strategies,  each  of  which  poses 
specific  and  different  risks,  and  clients 
may  only  need  to  understand  the  risks 
to  which  they  are  exposed.59 
Accordingly,  we  would  not  require 
these  advisers  to  list  in  the  brochure  the 
risks  involved  in  each  type  of  security 
or  trading  strategy.  In  such  cases, 
required  risk  disclosure  with  respect  to 
particular  strategies  could  be  made 
separately  to  those  clients  to  whom  such 
disclosure  is  relevant.  We  request 
comment  on  our  approach.  Also,  we 
request  comment  on  whether  there  are 
particular  risks  associated  with 
particular  strategies,  analyses,  or 
securities  that  warrant  specific 
disclosure,  and  if  so  what  are  they? 

Item  8  also  would  require  specific 
disclosure  of  how  strategies  involving 
frequent  trading  can  affect  investment 
performance.  Commenters  on  this 
proposal  in  2000  noted  that  an  amount 
of  trading  that  is  inappropriately 
frequent  for  one  type  of  security  or 
client  may  be  appropriate  in  the  context 
of  a  different  type  of  security  or  client.60 
Does  our  proposal  provide  advisers 
enough  flexibility  to  explain  the  degree 


56  Presently,  Item  4  of  current  Part  2  requires 
check-the-box  disclosure  of  similar  information 
regarding  methods  of  analysis  and  investment 
strategies  used.  See  current  Form  ADV,  Part  2  Item 
4. 

57  AIMR  Letter;  CFA  Letter. 

58  DE  Shaw  Letter;  Greenville  Letter. 

5U  Advisers  utilizing  multiple  strategies  would,  of 
course,  be  free  to  disclose  in  their  brochures  the 
risks  associated  with  each  strategy. 

60  June  2000  IAA  Letter;  T.  Rowe  Price  Letter. 


to  which  frequent  trading  is  appropriate 
in  the  context  of  their  business?  Also, 
two  commenters  recommended  that  the 
Commission  define  the  term  “frequent 
trading  of  securities.”61  We  have  not 
proposed  a  definition,  but  instead 
propose  to  permit  firms  some  flexibility 
in  determining  whether  strategies  they 
employ  involve  frequent  trading.  As 
those  commenters  pointed  out,  the  term 
“frequent”  is  relative  both  to  the  client 
(i.e.,  an  investment  strategy  involving  - 
frequent  trading  that  is  inappropriate  for 
one  type*of  client  may  be  appropriate 
for  another),  and  to  the  security  being 
traded.  We  are  concerned  that  a 
definition  of  the  term  “frequent  trading” 
may  not  be  sufficiently  flexible  to 
accommodate  different  types  of 
securities  or  the  different  types  of 
advisory  clients.  We  request  comment 
on  our  concern.  Should  we  define  the 
term  “frequent  trading”?  If  so, 
commenters  are  invited  to  submit 
suggested  text  for  such  a  definition. 

Finally,  our  proposed  Item  8  would 
require  advisers  to  discuss  their 
practices  regarding  cash  balances  in 
client  accounts.  The  IAA  commented 
that  these  practices  vary  depending  on 
the  types  of  accounts  and  directions 
from  clients  and  that  meaningful 
disclosure  about  these  practices  would 
be  difficult.  Our  proposal  does  not 
require  exhaustive  disclosure  about,  for 
example,  all  possible  directions  that  all 
of  an  adviser’s  clients  may  give  it. 
Instead,  the  proposal  would  require  a 
concise,  general  explanation  of  the 
adviser’s  practices  with  respect  to 
situations  in  which  a  particular  client 
has  not  provided  the  adviser  specific 
directions  for  handling  cash  balances. 
Does  our  proposal  provide  advisers  with 
enough  flexibility  to  explain  their 
practices  in  a  meaningful  manner?  If 
not,  commenters  are  invited  to  suggest 
how  to  make  the  disclosures  more 
meaningful. 

Item  9.  Disciplinary  Information.  We 
are  proposing  Item  9  to  require  an 
adviser  to  disclose  in  its  brochure 
material  facts  about  any  legal  or 
disciplinary  event  that  is  material  to  a 
client’s  evaluation  of  the  integrity  of  the 
adviser  or  its  management.  These 
requirements  are  similar,  though  as 
discussed  below,  not  identical  to  those 
we  proposed  in  2000,  and  they  would 
continue  to  incorporate  into  the 
brochure  the  disciplinary  disclosure 
currently  required  by  rule  206(4)-4. 
Under  that  rule,  advisers  can  make 
disciplinary  disclosure  to  clients  either 
orally  or  in  writing.  Because  of  the 
importance  of  this  information  to 
clients,  we  proposed  in  2000  and  now 


61  June  2000  IAA  Letter;  T.  Rowe  Price  Letter. 
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repropose  to  require  advisers  to  make 
this  disclosure  in  their  brochures.62 

As  proposed  (and  as  currently 
reflected  in  rule  206(4)— 4),  Items  9.A,  B, 
and  C  would  provide  a  list  of 
disciplinary  events  that  are 
presumptively  material  if  they  occurred 
in  the  previous  10  years.63  The  list 
would  include,  among  other  events,  any 
convictions  for  theft,  fraud,  bribery, 
perjury,  forgery,  and  violations  of 
securities  laws  by  the  adviser  or  one  of  • 
its  executives.  Disciplinary  events  such 
as  these  reflect  the  integrity  of  the 
adviser  and  its  management  persons  and 
therefore  are  presumptively  material  to 
clients.64  The  adviser  would  be 
permitted  to  rebut  this  presumption,  in 
which  case  no  disclosure  to  clients 
would  be  required.  We  would,  however, 
require  an  adviser  rebutting  a 
presumption  of  materiality  to  document 
that  determination  in  a  memorandum 
and  retain  that  record  in  order  to  better 
permit  our  staff  to  monitor  compliance 
with  this  important  disclosure 
requirement.65  A  note  in  Item  9  would 
explain  four  factors  the  adviser  should 
consider  when  assessing  whether  the 
presumption  can  be  rebutted.66 

We  request  comment  with  respect  to 
the  list  of  disciplinary  events  that  are 
presumptively  material.  Are  there 
additional  types  of  disciplinary  events 

62  Current  Part  2  of  Form  ADV  does  not  include 
an  item  related  to  disciplinary  issues,  however. 

Item  11  in  Part  1A  of  Form  ADV  does  require 
disclosure  of  specified  disciplinary  events.  Such 
disclosure  is  filed  with  the  Commission  as  part  of 
the  firm’s  filing  on  IARD,  but  may  not  in  all  cases 
be  provided  to  clients. 

03  The  list  of  disciplinary  events  is  similar  to  the 
list  of  events  currently  presumed  material  under 
existing  rule  206(4)— 4(b).  Reproposed  Item  9 
cautions  advisers,  however,  that  the  events  listed  in 
that  item  are  those  that  are  presumed  to  be  material 
and  do  not  constitute  an  exhaustive  list  of  material 
disciplinary  events. 

M  See  Proposing  Release  at  n.  145-150  and 
accompanying  text. 

65  Proposed  rule  204-2(a)(14)(iii),  discussed 
below  in  Section  IV.  Proposed  Item  3  of  Part  2B, 
discussed  below,  requires  a  brochure  supplement  to 
contain  disclosure  of  legal  or  disciplinary  events 
involving  the  adviser's  supervised  persons. 

Proposed  rule  204-2(a)(14)(iii)  would  require  the 
same  memorandum  in  the  event  the  adviser  does 
not  disclose  an  event  described  in  Item  3  of  Part  2B. 

86  These  factors  are:  (1)  The  proximity  of  the 
person  involved  in  the  disciplinary  event  to  the 
advisory  function;  (2)  the  nature  of  the  infraction 
that  led  to  the  disciplinary  event;  (3)  the  severity 
of  the  disciplinary  sanction;  and  (4)  the  time 
elapsed  since  the  date  of  the  disciplinary  event. 
These  are  the  same  factors  advisers  use  to  assess 
materiality  under  current  rule  206(4)— 4.  See 
Financial  and  Disciplinary  Information  that 
Investment  Advisers  Must  Disclose  to  Clients, 
Investment  Advisers  Act  Release  No.  1083  (Sept. 

25,  1987)  [52  FR  36915  (Oct.  2,  1987))  (“Rule 
206{4)-4  Adopting  Release”).  We  have  removed,  as 
unnecessary,  a  sentence  from  the  note  that  was 
contained  in  the  Proposing  Release  that  explained 
that  an  adviser's  determination  is  not  binding  on  us 
or  a  court. 


that  we  should  list?  Are  there 
disciplinary  events  listed  that  we 
should  remove  or  modify?  Should  we 
expand  the  list  to  include  disclosure  of 
all  cease  and  desist  and  censure  orders 
entered  against  an  adviser  or  its 
management  persons?  In  addition,  we 
request  comment  on  the  terms  we  use  in 
this  item.  For  example,  we  propose  to 
state  in  Item  9  that  an  adviser  must 
disclose  if  it  (or  any  of  its  management 
persons)  has  been  involved  in  one  of  the 
events  listed  in  that  item.  We  propose 
to  continue  to  define  the  term 
“involved”  using  the  same  definition 
that  currently  exists  in  Form  ADV.67  We 
request  comment  on  the  proposed  use  of 
the  term  “involved”  in  this  item  and  our 
proposed  use  of  the  current  definition  of 
that  term. 

As  proposed  in  2000,  this  item  also 
would  have  required  advisers  subject  to 
a  Commission  administrative  order  to 
provide  clients  with  a  copy  of  that 
order.  Several  commenters  urged  us  not 
to  require  advisers  to  deliver  copies  of 
Commission  administrative  orders  to  all 
clients,  arguing  among  other  things,  that 
not  all  orders  would  be  material  to 
clients  and  that  rather  than  imposing  a 
blanket  requirement,  delivery  of  orders 
should  remain  a  subject  of  settlement 
negotiation.68  We  are  not  proposing  this 
requirement  because  we  agree  with 
commenters’  suggestion  that  we  are  able 
to  require,  where  appropriate,  delivery 
of  orders  in  individual  proceedings. 
Nonetheless,  we  request  further 
comment  as  to  whether  we  should 
require  delivery  of  all  or,  alternatively, 
some  specific  category  of  administrative 
orders.  Commenters  supporting  delivery 
of  orders  should  explain  how  clients 
would  benefit  from  delivery. 

In  the  Proposing  Release,  we  also 
specifically  requested  comment  about 
whether  we  should  require  disclosure  of 
certain  arbitration  awards  or  claims. 
Several  commenters  urged  us  to  include 
arbitration  claims  or  awards  in  the  list 
of  disciplinary  events  because  that 
information  could  be  useful  to  the 
evaluation  of  an  adviser’s  integrity,69 
while  others  urged  us  not  to  require  that 
disclosure  at  all,  arguing  that  arbitration 
claims  and  awards  are  not  necessarily 

67  The  current  Glossary  to  Form  ADV  defines  the 
term  “involved”  to  mean  “Engaging  in  any  act  or 
omission,  aiding,  abetting,  counseling, 
commanding,  inducing,  conspiring  with  or  failing 
reasonably  to  supervise  another  in  doing  an  act.” 

88£.g.,  AmEx  Letter;  ICI  Letter;  Comment  Letter 
of  PaineWebber  Incorporated  and  Mitchell 
Hutchins  Asset  Management  Inc.  (June  19,  2000) 
(“Paine  Webber  Letter”);  T.  Rowe  Price  Letter; 
Comment  Letter  of  Wilmer,  Cutler  &  Pickering  (June 
13,  2000)  (“Wilmer  Letter”). 

69  AICPA  Letter;  CFA  Letter;  Comment  Letter  of 
the  Pennsylvania  Securities  Commission  (June  12, 
2000)  (“Penn.  Securities  Commission  Letter”). 


an  indication  of  wrongdoing.70  We 
request  further  comment  on  whether  we 
should  require  disclosure  of  arbitration 
awards,  settlements,  or  claims.  Also, 
should  we  require  disclosure  of 
damages  in  a  civil  proceeding?  Should 
we  require  disclosure  of  such  damages, 
or  arbitration  claims,  settlements,  or 
awards  above  a  specified  amount?  If  so, 
would  $10,000  be  an  appropriate 
amount?  If  not,  what  would  be  an 
appropriate  threshold  amount? 

Because  advisers  would  include 
disciplinary  disclosures  in  their 
advisory  brochures  if  this  proposal  is 
adopted,  we  propose  to  rescind  rule 
206(4)— 4,  which  requires  disclosure  of 
disciplinary  information,  but  does  not 
specify  the  means  of  conveying  this 
disclosure.71  If  we  adopt  our  proposed 
amendments  to  Item  9,  we  would  expect 
to  make  rescission  of  rule  206(4)—4 
effective  on  the  date  by  which  advisers 
must  deliver  their  narrative  brochures  to 
existing  clients  and  begin  delivering 
their  brochures  to  prospective  clients. 
Some  advisers,  however,  may  have 
clients  to  whom  they  are  not  required  to 
deliver  a  brochure,  for  example  certain 
clients  receiving  impersonal  investment 
advice  or  registered  investment 
companies  and  business  development 
companies.72  For  these  advisers,  their 
fiduciary  duty  of  full  and  fair  disclosure 
would  require  them  to  continue  to 
disclose  to  all  their  clients  any  material 
disciplinary  or  legal  events  or  inability 
to  meet  contractual  commitments.73 
Nonetheless,  we  request  comment  about 
whether  we  should  rescind  rule  206(4)- 
4.  Should  we  retain  the  rule  to  clarify 
the  disclosure  obligations  of  advisers  in 
situations  in  which  they  have  no 
brochure  delivery  obligations? 

Item  10.  Other  Financial  Industry 
Activities  and  Affiliations.  We  are 
proposing  Item  10  to  require  advisers  to 
describe  material  relationships  or 
arrangements  the  adviser  (or  any  of  its 
management  persons)  has  with  related 

70  See,  e.g.,  Amex  Letter;  DP&W  Letter;  Wilmer 
Letter. 

71  In  addition  to  requiring  disclosure  of  certain 
disciplinary  information,  rule  206(4)-4  currently 
requires  an  adviser  to  disclose  certain  financial 
information  to  clients.  As  with  the  disciplinary 
disclosure,  this  requirement  would  also  be 
incorporated  into  the  new  brochure.  Similar  to 
current  rule  206(4) — 4(a)(1),  proposed  Item  18. B  of 
Part  2A  would  require  certain  advisers  to  disclose 
any  financial  condition  that  is  reasonably  likely  to 
impair  their  ability  to  meet  contractual 
commitments  to  clients.  See  note  125  below  and 
accompanying  text. 

72  Our  proposed  requirements  for  which  clients 
an  adviser  must  deliver  a  brochure  are  discussed  in 
Section  II.A.3  below. 

73  See  generally  Rule  206(4)— 4  Adopting  Release 
(explaining  that  rule  206(4)-4  was  designed  to 
“remind  advisers  of  their  obligation  to  disclose  to 
clients  material  facts  about  precarious  financial 
conditions  and  certain  disciplinary  events”). 
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financial  industry  participants,  any 
material  conflict  of  interest  that  the 
relationships  or  arrangements  create, 
and  how  they  address  the  conflict.74  In 
addition,  if  an  adviser  selects  or 
recommends  other  advisers  for  clients, 
proposed  Item  10  would  require  it  to 
disclose  any  compensation 
arrangements  or  other  business 
relationships  between  the  two  advisory 
firms,  as  well  as  the  conflicts  created.75 
The  disclosure  that  Item  10  would 
require  would  help  clients  be  more 
aware  of  advisers’  other  financial 
industry  activities  and  affiliations  that 
can  create  conflicts  of  interest  and 
impair  the  objectivity  of  investment 
advice. 

One  commenter,  the  CFA,  applauded 
the  disclosure  required  by  this  proposed 
item,  stating  that  it  would  “significantly 
enhance  client  understanding  of  these 
relationships.”  Others  requested 
clarification  about,  among  other  things, 
the  interaction  of  the  disclosure 
required  by  this  item  and  that  required 
by  other  items,  the  amount  of  detail 
advisers  must  provide  to  clients  about 
their  internal  procedures,  and  what 
constitutes  a  material  relationship.76 
Because  of  the  considerable  variety 
among  the  types  of  advisers  registered 
with  us  and  the  diverse  range  of  their 
relationships  and  affiliations  in  the 
financial  industry,  we  do  not  propose  to 
define  which  relationships  or 
arrangements  are  material.  We  request 
comment  on  whether,  despite  the 
breadth  of  the  financial  industry,  we 
should  attempt  to  do  so.  If  so, 
commenters  are  invited  to  provide 
suggestions  of  how  to  craft  such  a 
definition  so  as  to  capture  relationships 


74  Currently,  Part  2  of  Form  ADV  requires 
disclosure  regarding  an  adviser’s  other  financial 
industry  or  affiliations,  but  does  not  specifically 
state  that  an  adviser  must  describe  the  related 
conflicts  of  interest  and  how  they  are  addressed. 

See  current  Form  ADV,  Part  2  Item  8. 

75  In  2005,  our  Office  of  Compliance  Inspections 
and  Examinations  issued  a  report  of  their  targeted 
exams  of  pension  consultants  that  highlighted  some 
of  the  conflicts  faced  by  pension  consultants  who 
have  business  relationships  with  money  managers 
they  recommend  to  their  pension  clients:  Staff 
Report  Concerning  Examinations  Of  Select  Pension 
Consultants  (May  16,  2005),  available  at  http:// 
www.sec.gov/news/studies/pensionexamstudy.pdf. 
The  report  noted  that,  for  a  number  of  pension 
consulting  firms,  compensation  received  from 
money  managers  comprised.a  significant  part  of 
their  annual  revenue  but  that  pension  consultants 
often  did  not  provide  adequate  disclosure  of  the 
conflicts  created  by  this  practice  to  pension  plan 
clients.  Proposed  Item  10  recognizes  that  these 
potential  conflicts  of  interest  are  not  limited  to 
pension  consultants  and  thus,  would  require 
disclosure  by  any  adviser  to  whom  it  is  relevant. 

76  See,  e.g.,  FPA  Letter:  June  2000  LAA  Letter; 
Thomson  Letter.  We  note  that  Item  8  of  current  Part 
2  already  requires  an  adviser  to  disclose  certain 
relationships  with  a  related  person  “that  are 
material  to  its  advisory  business  or  its  clients.” 


or  arrangements  involving  material 
conflicts  of  interest. 

We  request  further  comment  on  our 
proposed  Item  10.  Will  the  disclosure 
required  by  Item  10  be  adequate  to 
allow  a  client  to  evaluate  the  conflicts 
of  an  adviser,  and  therefore  better 
manage  its  relationship  with  the 
adviser?  If  not,  what  additional  or  more 
specific  information  should  an  adviser 
be  required  to  disclose? 

Item  11.  Code  of  Ethics,  Participation 
or  Interest  in  Client  Transactions  and 
Personal  Trading. 

Code  of  Ethics.  Proposed  Item  11.  A 
would  require  each  adviser  to  describe 
briefly  its  code  of  ethics  and  to  state  that 
a  copy  is  available  upon  request.  In 
2004,  we  adopted  rule  204 A-l  77  under 
the  Advisers  Act  and  amended  current 
Item  9,  which,  as  a  result,  today  requires 
advisers  to  make  this  same  disclosure.78 
The  description  of  an  adviser’s  code  of 
ethics  required  by  proposed  Item  11. A 
may  include  matters  also  responsive  to 
other  items,  including  those  discussed 
below  and,  in  particular,  personal 
trading  by  advisory  personnel.  If  so,  the 
disclosure  need  not  be  repeated.79 

Participation  or  Interest  in  Client 
Transactions.  If  the  adviser  or  a  related 
person  recommends  to  clients  or  buys  or 
sells  for  clients  securities  in  which  the 
adviser  or  a  related  person  has  a 
material  financial  interest,  Item  ll.B 
would  require  the  brochure  to  discuss 
this  practice  and  the  conflicts 
presented.80  Conflicts  could  arise,  for 
example,  when  an  adviser  recommends 
that  clients  invest  in  a  pooled 
investment  vehicle  that  the  firm  advises 
or  serves  as  the  general  partner,  or  when 
an  adviser  with  a  material  financial 
interest  in  a  company  recommends  that 
a  client  buy  shares  in  that  company’s 
public  offering.  An  adviser  engaging  in 
these  practices  may  have  an  incentive  to 
base  its  advice  on  its  own  financial 
interests  rather  than  the  interest  of 
clients,  and  the  item  is  designed  to  help 
clients  understand  that  conflict.  The 
item.would  require  advisers  to  disclose 
any  practices  giving  rise  to  these 
conflicts,  the  nature  of  the  conflicts 


77 17  CFR  2 75. 204 A-l. 

78  Investment  Adviser  Codes  of  Ethics,  Investment 
Advisers  Act  Release  No.  2256  (July  2,  2004)  [69  FR 
41696  (July  9,  2004))  (“Code  of  Ethics  Adopting 
Release”). 

79  Proposed  General  Instruction  1  to  Part  2. 

80  Proposed  Item  ll.B.  This  item  incorporates 
many  of  the  disclosure  requirements  of  current  Item 
9  of  Part  2  and  is  identical  to  the  Item  10. B  we 
proposed  in  2000.  An  adviser’s  related  persons  are: 
(1)  The  adviser’s  officers,  partners,  or  directors  (or 
any  person  performing  similar  functions);  (2)  all 
persons  directly  or  indirectly  controlling,  controlled 
by,  or  under  common  control  with  the  adviser;  (3) 
all  of  the  adviser’s  current  employees;  and  (4)  any 
person  providing  investment  advice  on  the 
adviser’s  behalf.  See  Form  ADV:  Glossary. 


presented,  and  how  the  adviser 
addresses  the  conflicts.81  The 
requirements  of  the  proposed  item  are 
similar  to  the  disclosures  presently 
required  under  Item  9  of  current  Part 
2.82 

We  request  that  commenters  consider 
the  proposed  item  and  evaluate  whether 
it  would  require  sufficient  disclosure  to 
address  our  concerns. 

Personal  Trading.  Items  ll.C  and  ll.D 
would  require  disclosure  regarding 
personal  trading  by  the  adviser  and  its 
personnel.  Because  of  the  information 
they  have,  advisers  and  their  personnel 
are  in  a  position  to  abuse  clients’ 
positions  by,  for  example,  placing  their 
own  trades  before  or  after  client  trades 
are  executed  in  order  to  benefit  from 
any  price  movements  due  to  the  clients’ 
trades.83  These  practices  not  only  may 
affect  the  objectivity  of  the  adviser’s 
recommendations,  but  also  can  harm 
clients  by  adversely  affecting  the  prices 
at  which  their  trades  are  executed.  Item 
ll.C  would  require  an  adviser  to 
disclose  whether  it  or  a  related  person 
(e.g.,  advisory  personnel)  invests — or  is 
permitted  to  invest — in  the  same 
securities  that  it  recommends  to  clients, 
or  in  related  securities  such  as  options 
or  other  derivatives.  If  so,  the  brochure 
must  discuss  the  conflicts  presented  and 
describe  how  the  firm  addresses  the 
conflicts.  Item  ll.D  would  require  a 
similar  discussion,  but  focuses  on  the 
specific  conflicts  an  adviser  has  when  it 
or  a  related  person  trades  in  the  same 
securities  at  or  about  the  same  time  as 
a  client.84  In  response  to  this  item,  an 


81  We  are  not  proposing  to  require  an  adviser  that 
relies  on  our  recently  adopted  rule  206(3)-3T  under 
the  Advisers  Act  with  respect  to  its  principal  trades 
with  its  advisory  clients  to  disclose  in  Part  2  of 
Form  ADV  the  information  required  by  paragraph 
(a)(3)  of  that  rule.  Rule  206(3)— 3T(a)(3)  [17  CFR  275. 
206(3)— 3T(a)(3)J.  See  also  Temporary  Rule 
Regarding  Principal  Trades  with  Certain  Advisory 
Clients,  Investment  Advisers  Act  Release  No.  2653 
(Sept.  24,  2007)  [72  FR  55022  (Sept.  28,  2007)].  Rule 
206(3)-3T  sets  out  an  alternative  means  for  advisers 
that  also  are  registered  broker-dealers  to  comply 
with  their  obligations  under  section  206(3)  of  the 
Advisers  Act  with  respect  to  principal  trades  with 
their  clients.  One  condition  of  the  rule  is  that  an 
adviser  relying  on  it  must  provide  its  clients  with 
prospective  written  disclosure  to  the  advisory  client 
explaining  (i)  the  circumstances  under  which  the 
investment  adviser  directly  or  indirectly  may 
engage  in  principal  transactions,  (ii)  the  nature  and 
significance  of  conflicts  with  its  client’s  interests  as 
a  result  of  the  transactions,  and  (iii)  how  the 
investment  adviser  addresses  those  conflicts. 
Although  we  do  not  propose  to  require  advisers  to 
disclose  this  information  in  their  brochures,  they 
may  do  so  if  they  wish. 

82  See  current  Form  ADV,  Part  2  Item  9. 

83 This  practice  is  known  as  “front-running.”  See 
Investment  Adviser  Codes  of  Ethics.  Investment 
Advisers  Act  Release  No.  2209  (Jan.  20,  2004)  [69 
FR  4040  (Jan.  27,  2004)]  at  n.  18  and  accompanying 
text. 

84  Some  situations,  such  as  when  an  adviser  owns 
shares  in  a  company  it  recommends  to  clients,  may 
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adviser  might  explain  how  its  internal 
controls,  including  its  code  of  ethics, 
prevent  the  firm  and  its  staff  from 
buying  or  selling  securities 
contemporaneously  with  client 
transactions.85  Similar  disclosure  is 
already  required  under  Item  9.E  of 
current  Part  2. 

We  proposed  a  similar  item  in  2000 
on  which  we  received  no  comment. 
Since  that  time,  advisers  have  adopted 
codes  of  ethics  that  must  address 
personal  trading  by  certain  advisory 
personnel  and  thus  must  address,  at 
least  in  part,  the  concerns  raised  by  this 
item.  In  light  of  this,  should  we  further 
revise  the  item?  If  so,  how? 

Item  12.  Brokerage  Practices. 

Proposed  Item  12  would  require 
advisers  to  describe  how  they  select 
brokers  for  client  transactions  and 
determine  the  reasonableness  of  brokers’ 
compensation.  The  item  also  would 
require  advisers  to  disclose  how  they 
address  conflicts  arising  from  their 
receipt  of  “soft  dollars,”  i.e.,  the  receipt 
of  benefits  such  as  research  in 
connection  with  client  brokerage. 

This  item,  which  we  discuss  in  more 
detail  below,  is  largely  the  same  as 
originally  proposed,  but  with  two 
changes  urged  by  commenters.  First,  we 
have  omitted  a  proposed  requirement 
that  advisers  disclose  in  their  brochures 
whether  they  negotiate  commissions.86 
Commenters  informed  us  that  few 
advisers  “negotiate”  commission  rates 
in  the  literal  sense  suggested  by  the 
Proposing  Release.87  Second,  we  have 
omitted  the  proposed  requirement  that 
advisers  disclose  whether  they 
participate  in  commission  recapture 
programs.  We  understand  that  these 
programs  are  not  typically  sponsored  or 

be  covered  by  both  proposed  Items  11. B  and  ll.C, 
as  well  as  others,  such  as  Item  5.  Other  situations, 
such  as  when  an  adviser  sells  its  holdings  of  a 
security  it  purchases  for  clients,  would  come  under 
proposed  Item  ll.C,  and  potentially  ll.D.  Further, 
some  of  these  control  procedures  may  be  included 
in  the  adviser’s  code  of  ethics  and  in  the 
description  of  the  code.  A  brochure  would  not  need 
to  repeat  disclosure  simply  because  it  is  responsive 
to  more  than  one  item. 

85  Advisers  would  not  be  required  to  provide  this 
disclosure  with  respect  to  securities  that  are  not 
“reportable  securities”  under  rule  204A-1,  such  as 
shares  in  unaffiliated  mutual  funds.  See  rule  204A- 
1.  Such  securities  are  not  reportable  under  rule 
204A-1  because  they  appear  to  present  little 
opportunity  for  front-running.  See  Code  of  Ethics 
Adopting  Release,  above  note  78,  at  n.  42  and 
accompanying  text. 

86  See  Proposing  Release  at  n.  178-179  and 
accompanying  text. 

87  June  2000  IAA  Letter;  SIFMA  Letter.  Of  course, 
advisers  must  consider  commission  rates  as  part  of 
their  duty  to  seek  best  execution.  See  Interpretive 
Release  Concerning  the  Scope  of  Section  28(e)  of 
the  Securities  Exchange  Act  of  1 934  and  Related 
Matters,  Exchange  Act  Release  No.  23170  (Apr.  23, 
1986)  [51  FR  16004  (Apr.  30, 1986)]  (“1986  Soft 
Dollar  Release”)  at  Section  V. 


promoted  by  advisers,  but  are  more 
likely  driven  by  client  demands.  We 
request  comment  on  our  understanding 
of  these  practices.  Should  we  require 
brochure  disclosure  in  either  instance? 

Soft  Dollar  Practices.  Many  advisers 
receive  brokerage  and  research  services 
in  reliance  on  section  28(e)  of  the 
Exchange  Act,  as  well  as  other  “soft 
dollar”  products  and  services,  provided 
by  particular  brokers  in  connection  with 
client  transactions.88  As  we  have 
previously  noted,  use  of  client  securities 
transactions  to  obtain  research  and  other 
benefits  creates  incentives  that  can 
result  in  conflicts  of  interest  between 
advisers  and  their  clients.89  Because  of 
these  conflicts,  we  have  long  required 
advisers  to  disclose  their  policies  and 
practices  with  respect  to  their  receipt  of 
soft  dollar  benefits  in  connection  with 
client  securities  transactions.90  Some 
commenters  questioned  the  conflicts  we 
identified  and  complained  that  the  item 
would  tend  to  cast  aspersions  on  the  use 
of  soft  dollar  arrangements  that  are 
commonplace,  such  as  those  that  fit 
within  the  safe  harbor  established  by 
section  28(e).91  Our  intent  is  not  to 
create  a  negative  impression  regarding 
soft  dollars  arrangements,  but  rather  to 
require  full  disclosure  of  arrangements 
that  we  believe  involve  significant 
conflicts  of  interest. 

Our  2000  proposal  responded  to  a 
1998  report  from  our  Office  of 
Compliance  Inspections  and 

88  Nearly  60  percent  of  advisers  registered  with 
the  Commission  report  on  Form  ADV,  Part  1A,  Item 
8.E  that  they  or  a  related  person  receive  soft  dollar 
benefits  in  connection  with  client  transactions. 
(IARD  Data  as  of  Sept.  30,  2007). 

89  Commission  Guidance  Regarding  Client 
Commission  Practices  Under  Section  28(e)  of  the 
Securities  Exchange  Act  of  1934,  Exchange  Act 
Release  No.  54165  (July  18,  2006)  [71  FR  41978 
(July  24,  2006)]  (“2006  Soft  Dollar  Release”)  (“[u)se 
of  client  commissions  to  pay  for  research  and 
brokerage  services  presents  money  managers  with 
significant  conflicts  of  interest,  and  may  give 
incentives  for  managers  to  disregard  their  best 
execution  obligations  when  directing  orders  to 
obtain  client  commission  services  as  well  as  to 
trade  client  securities  inappropriately  in  order  to 
earn  credits  for  client  commission  services”). 
Section  28(e)  of  the  Exchange  Act  provides  a 
limited  “safe  harbor”  for  advisers  with 
discretionary  authority  in  connection  with  their 
receipt  of  soft  dollar  benefits.  Under  section  28(e), 
a  person  who  exercises  investment  discretion  over 
a  client  account  has  not  acted  unlawfully  or 
breached  a  fiduciary  duty  solely  by  causing  the 
account  to  pay  more  than  the  lowest  commission 
rate  available,  so  long  as  that  person  determines  in 
good  faith  that  the  commission  amount  is 
reasonable  in  relation  to  the  value  of  the  brokerage 
and  research  services  provided.  Advisers  must 
disclose  their  receipt  of  soft  dollar  benefits  to 
clients,  regardless  of  whether  the  benefits  fall  inside 
or  outside  of  the  safe  harbor.  See  1986  Soft  Dollar 
Release,  above  note  87,  at  n.  33. 

90  Item  12  of  current  Part  2. 

91  Comment  Letter  of  the  Alliance  In  Support  of 
Independent  Research  (June  13,  2000)  (“Alliance 
Letter”);  ICI  Letter;  SIFMA  Letter. 


Examinations  that  concluded  that 
advisers’  disclosure  often  failed  to 
provide  sufficient  information  for 
clients  or  prospective  clients  to 
understand  the  advisers’  soft  dollar 
practices  and  the  conflicts  those 
practices  present.92  In  its  report,  OCIE 
noted  that  most  advisers’  descriptions 
were  simply  boilerplate,  and  urged  that 
we  consider  amending  Form  ADV  to 
require  better  disclosure.93  We  request 
comment  on  whether  our  proposed  item 
would  achieve  this  goal. 

Item  12  would  require  an  adviser  that 
receives  soft  dollar  benefits  in 
connection  with  client  securities 
transactions  to  disclose  its  practices.94 
The  proposed  item  would  require  a 
brochure’s  description  of  soft  dollar 
practices  to  be  specific  enough  for 
clients  and  prospective  clients  to 
understand  the  types  of  products  or 
services  the  adviser  is  acquiring  and 
permit  them  to  evaluate  conflicts.95 
Disclosure  must  be  more  detailed  for 
products  or  services  that  do  not  qualify 
for  the  safe  harbor  in  section  28(e)  of  the 
Exchange  Act,  such  as  research  that 
does  not  aid  in  the  adviser’s  investment 
decision-making  process.  Will  the 
proposed  disclosure  be  sufficient  to 
adequately  inform  clients? 

Item  12  also  would  require  an  adviser 
to  describe  the  types  of  conflicts  it  has 
when  it  accepts  soft  dollar  benefits  96 
and  to  disclose  how  it  addresses  those 
conflicts.97  The  item  would  require  the 
adviser  to  explain  whether  it  uses  soft 
dollars  to  benefit  all  client  accounts  or 
only  those  accounts  whose  brokerage 
“pays”  for  the  benefits,  and  whether  the 
adviser  seeks  to  allocate  the  benefits  to 
client  accounts  proportionately  to  the 
soft  dollar  credits  those  accounts 
generate.  The  item  also  would  require 

92  Inspection  Report  on  the  Soft  Dollar  Practices 
of  Broker-Dealers,  Investment  Advisers  and  Mutual 
Funds  (Sept.  22, 1998),  available  at  http:// 
www.sec.gov/news/studies/softdolr.htm. 

93  Id. 

94  The  soft  dollar  benefits  covered  include  any 
research,  or  other  products  or  services,  whether 
created  or  developed  by  the  broker-dealer  itself  or 
by  a  third  party.  See  note  to  proposed  Item  12. A. 1 
of  Part  2  A. 

95  In  this  regard,  the  proposed  item  would 
incorporate  the  standard  for  advisers  we  set  out  in 
our  1986  Soft  Dollar  Release.  Our  2006  Soft  Dollar 
Release  preserved  this  provision  of  the  1986  Soft 
Dollar  Release.  See  2006  Soft  Dollar  Release,  above 
note  89,  at  n.  68  and  accompanying  text. 

96  An  adviser  accepting  soft  dollar  benefits  would 
have  to  explain  that  (a)  the  adviser  benefits  because 
it  does  not  have  to  produce  or  pay  for  the  research 
or  other  products  or  services  acquired  with  soft 
dollars,  and  (b)  the  adviser  therefore  has  an 
incentive  to  select  or  recommend  brokers  based  on 
the  adviser’s  interest  in  receiving  these  benefits, 
rather  than  on  the  client’s  interest  in  getting  the  best 
execution. 

97  See  proposed  Item  12.A.l.f  of  Part  2A,  which 
is  substantively  the  same  as  Item  12. B  of  current 
Part  2. 
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the  adviser  to  explain  whether  it  “pays 
up”  for  soft  dollar  benefits.98  As  we 
noted  above,  some  commenters  to  our 
2000  proposal  questioned  our 
description  of  the  conflicts  of  interest 
identified  in  the  item.99  We  ask 
commenters  to  consider  these 
descriptions. 

Client  Referrals.  If  an  adviser  uses 
client  brokerage  to  reward  brokers  for 
client  referrals,  it  also  would  be 
required  to  disclose  this  practice,  the 
conflict  it  creates,  and  any  procedures 
the  adviser  used  to  direct  client 
brokerage  to  referring  brokers  during  the 
last  fiscal  year,  i.e.,  the  system  of 
controls  used  by  the  adviser  when 
allocating  brokerage.100  This  practice 
presents  advisers  with  significant 
conflicts  of  interest  because  they  may 
have  a  bias  towards  referring  brokers.101 
Part  2  currently  requires  advisers  to 
disclose  these  arrangements,  but  does 
not  specifically  require  that  such 
description  discuss  the  conflicts  of 
interest  created.102 

Proposed  Item  12. A. 2  is  substantially 
the  same  as  we  proposed  in  2000.  The 
one  commenter  that  addressed  it — 
CFA— Expressed  support  for  the  item  as 
proposed,  and  we  request  further 
comment. 

Trade  Aggregation.  Clients  engaging 
an  adviser  can  benefit  when  the  adviser 
negotiates  lower  commissions  or 
“bunches”  trades  to  obtain  volume 
discounts  on  execution  costs.103  Item  12 
would  require  the  adviser  to  describe 
whether  and  under  what  conditions  it 
engages  in  these  practices.  If  the  adviser 
does  not  bunch  trades  when  it  has  the 
opportunity  to  obtain  discounts,  the 
adviser  would  be  required  to  explain  in 
the  brochure  that  clients  may  pay  higher 
brokerage  costs.  We  request  comment  on 
this  requirement.  Should  we  also 
require  an  adviser  to  discuss  whether 
and  under  what  conditions  it  breaks  up 
large  orders  to  purchase  or  sell 
securities  (e.g.,  to  mitigate  the  impact  of 
the  transaction  on  the  market  value  of 
the  securities)? 

Directed  Brokerage.  Clients  sometimes 
instruct  their  adviser  to  send 
transactions  to  a  specific  broker-dealer 


98  “Paying  up”  refers  to  a  manager  causing  a 
client  account  to  pay  more  than  the  lowest  available 
commission  rate  in  exchange  for  soft  dollar 
products  or  services.  Item  12  of  current  Part  2 
requires  advisers  to  disclose  “whether  clients  pay 
commissions  higher  than  those  obtainable  from 
other  brokers  in  return  for  *  *  *  products  and 
services.” 

99  See  above  note  91  and  accompanying  text. 

109  Proposed  Item  12.A.2  of  Part  2  A. 

101  See  Proposing  Release  at  n.  177  and 
accompanying  text. 

102  See  current  Form  ADV,  Part  2,  Item  13. B. 

103  Broker-dealers  may,  for  example,  offer  lower 
commission  costs. 


for  execution.  Clients  may  initiate  this 
type  of  arrangement  for  a  variety  of 
reasons,  such  as  favoring  a  family 
member  or  friend  or  compensating  the 
broker-dealer  indirectly  for  services  it 
provides  to  the  client.  But  the 
arrangement  may  also  be  initiated  by  the 
adviser,  who  may  benefit,  for  example, 
when  brokerage  is  directed  to  its 
affiliated  broker-dealer.  In  either  case, 
clients  directing  (or  agreeing  to  direct) 
brokerage  need  to  understand  the 
consequences  of  directing  brokerage, 
including  the  possibility  that  their 
accounts  will  pay  higher  commissions 
and  receive  less  favorable  execution.104 

If  an  adviser  permits  clients  to  direct 
brokerage,  we  would  require  the 
brochure  to  explain  that  the  adviser  may 
be  unable  to  obtain  best  execution,  and 
that  directing  brokerage  may  cost  clients 
more  money.105  If,  however,  the  adviser 
routinely  recommends,  requests  or 
requires  clients  to  direct  brokerage,  the 
adviser  also  would  be  required  to 
describe  in  its  brochure  the  adviser’s 
practice,  to  disclose  that  not  all  advisers 
require  directed  brokerage,  and  to 
discuss  any  broker-dealer  relationship 
that  creates  a  material  conflict  of 
interest.106 

Commenters  favored  the  item.107  One 
pointed  out,  however,  that  many  clients 
direct  brokerage  subject  to  best 
execution.108  In  such  situations,  the 
disclosure  required  by  proposed  Item 
12.A.3.b  is  not  relevant  because  the 
adviser  would  be  required  to  seek  best 
execution.  To  avoid  disclosure  that  may 
not  be  helpful  to  clients,  we  have 
modified  the  item  to  permit  advisers  to 
omit  the  disclosure  if  the  adviser  only 
permits  clients  to  direct  brokerage 
subject  to  the  adviser’s  ability  to  obtain 
best  execution.  We  request  further 
comment  on  the  proposed  disclosures 
regarding  directed  brokerage. 

Item  13.  Review  of  Accounts. 

Proposed  Item  13  would  require  an 
adviser  to  disclose  whether,  and  how 
often,  it  reviews  clients’  accounts  or 
financial  plans,  and  to  identify  who 
conducts  the  review.  An  adviser  that 
reviews  accounts,  but  not  regularly, 
would  explain  what  circumstances 
trigger  an  account  review.  This 


104 1986  Soft  Dollar  Release,  above  note  87  at  n. 
44. 

105  proposed  Item  12.A.3.b  of  Part  2A. 

i°6  Proposed  Item  12.A.3.a  of  Part  2A.  Currently, 
Item  12  of  Part  2  requires  disclosure  of  similar 
information  in  cases  where  an  adviser  or  a  related 
person  suggests  brokers  to  clients  and  where  an 
adviser  has  authority  to  determine  the  broker  or 
dealer  to  be  used. 

107  CFA  Letter;  Comment  Letter  of  the  Florida 
State  Board  of  Administration  (June  13,  2000) 
(“Florida  Board  Letter”);  June  2000  IAA  Letter. 

108  Comment  Letter  of  Frank  Russell  Securities 
(June  13,  2000). 


disclosure  is  similar  to  that  presently 
required  by  Item  11  of  current  Part  2. 109 
Commenters  who  addressed  this  item 
supported  it  as  being  helpful  to 
clients.110  We  are  proposing  this  item 
with  no  change  from  the  2000  proposal 
and  we  request  further  comment  on  it. 

Item  14.  Payment  for  Client  Referrals. 
Item  14  would  require  an  adviser  to 
describe  any  cash  or  other  payment  that 
it  or  a  related  person  makes  for  client 
referrals.  The  brochure  also  would 
disclose  whether  the  adviser  receives 
any  benefit,  including  sales  awards  or 
prizes,  from  a  non-client  for  providing 
advisory  services  to  clients.111  This  item 
is  the  same  as  we  proposed  it  in  2000 
and  we  request  further  comment  on  it. 
Similar  disclosure  is  already  required  by 
current  Part  2  which  requires  an  adviser 
to  disclose  whether  it  has  any 
arrangements  where  it  directly  or 
indirectly  compensates  any  person  for 
client  referrals  and  to  describe  such 
arrangements.112  Current  Part  2  also 
requires  an  adviser  to  disclose  whether 
it  receives  a  cash  payment  or  some 
economic  benefit  from  non-clients  in 
connection  with  giving  advice  to 
clients.113  We  request  further  comment 
on  our  proposed  Item  14. 

Item  15.  Custody.  We  have  updated 
this  item  from  our  2000  proposal  to 
reflect  subsequent  amendments  to  rule 
206(4)-2“(our  investment  adviser 
custody  rule).114  The  protections 
afforded  clients  as  a  result  of 
compliance  with  the  amended  rule 
reduce  the  need  for  much  of  the 
disclosure  requirements  we  proposed  in 
2000.  Today,  most  advisers  that  have 
custody  of  client  securities  or  funds 
comply  with  the  rule  by  maintaining 
these  client  assets  with  a  qualified 
custodian  (such  as  a  broker-dealer  or 
bank)  that  directly  sends  account 


109  See  current  Form  ADV,  Part  2,  Item  11. 

,10CFA  Letter;  FPA  Letter. 

111  Proposed  Item  14  would  require  advisory 
firms  to  disclose  economic  benefits  they  receive.  As 
discussed  below  in  Section  II. B. 3  of  this  Release, 
Part  2B  would  require  advisers  to  disclose 
economic  benefits  a  supervised  person  receives. 

1.2  See  current  Form  ADV,  Part  2,  Item  13. B. 

1.3  See  current  Form  ADV,  Part  2,  Item  13. A. 

114  See  Custody  of  Funds  or  Securities  of  Clients 

by  Investment  Advisers,  Investment  Advisers  Act 
Release  No.  2176  (Sep,  25,  2003)  [68  FR  56692  (Oct. 
1,  2003)]  (“Custody  Rule  Release").  “Custody” 
would  have  the  same  meaning  as  it  currently  has 
in  Form  ADV  and  is  based  on  the  term  as  defined 
in  rule  206(4)— 2.  See  Form  ADV:  Glossary.  An 
adviser  has  custody  if  it,  directly  or  indirectly, 
holds  client  funds  or  securities,  has  any  authority 
to  obtain  possession  of  them,  or  has  the  ability  to 
appropriate  them.  For  example,  an  adviser  has 
custody  if  it  has  a  general  power  of  attorney  over 
a  client's  account  or  signatory  power  over  a  client's 
checking  account.  For  a  more  detailed  discussion  of 
what  activity  constitutes  “custody,”  see  Custody 
Rule  Release,  at  Section  II.  A. 


13968 


Federal  Register / Vo  1.  73,  No.  51  /Friday,  March  14,  2008/Proposed  Rules 


statements  to  the  adviser’s  clients.115 
These  advisers  would  be  required  only 
to  explain  that  clients  will  receive  these 
account  statements  from  their 
custodians  and  should  review  them 
carefully.  If,  however,  clients  do  not 
receive,  from  one  or  more  qualified 
custodians,  account  statements  covering 
all  of  the  funds  and  securities  over 
which  an  adviser  has  custody.  Item  15 
would  require  the  adviser  to  disclose 
that  it  has  custody  and  to  explain  the 
risks  that  clients  will  face  as  a  result.116 

We  request  comment  on  this  proposed 
disclosure  item.  In  particular,  we 
request  comment  about  whether  we 
should  further  revise  this  item  in  light 
of  the  amended  investment  adviser 
custody  rule. 

Item  16.  Investment  Discretion.  Item 

16  would  require  advisers  with 
discretionary  authority  over  client 
accounts  to  disclose  these  arrangements 
in  their  brochure,117  and  any  limitations 
clients  may  (or  customarily  do)  place  on 
this  authority.118  This  item  is  the  same 
as  originally  proposed.  Both  of  the 
commenters  who  addressed  the 
proposed  item  supported  it.119  We 
request  further  comment  on  our 
proposed  Item  16. 

Item  1 7.  Voting  Client  Securities.  Item 

17  would  require  advisers  to  disclose 
their  proxy  voting  practices.  We  have 
revised  the  item  to  reflect  the  adoption 
of  rule  206(4)— 6  under  the  Advisers  Act, 
which,  among  other  things,  requires 
advisers  registered  with  the  Commission 


1,5  Rule  206(4)-2  defines  a  “qualified  custodian” 
as  a  bank,  a  savings  association,  a  broker-dealer,  a 
futures  commission  merchant  (but  only  with 
respect  to  clients’  funds,  security  futures,  and  other 
securities  incidental  to  transactions  in  futures),  or 
a  foreign  financial  institution  that  customarily 
holds  financial  assets  for  its  customers  and 
segregates  the  advisory  clients’  assets  from  its 
proprietary  assets.  Under  the  rule,  a  registered 
adviser  with  custody  must  either  have  a  reasonable 
basis  for  believing  that  the  qualified  custodian 
sends  quarterly  account  statements  directly  to  the 
client  or  send  its  own  quarterly  account  statements 
to  the  client,  in  which  case  the  adviser  must  also 
undergo  an  annual  surprise  examination  by  an 
independent  public  accountant  to  verify  client 
funds  and  securities. 

116  We  note  that  current  Part  2  of  Form  ADV  does 
not  have  an  equivalent  to  Item  15  of  reproposed 
Part  2A. 

11 7  Currently,  Items  12. A  and  12.B  of  Part  2 
require  information  about  the  adviser's  investment 
discretion  and  any  limitations  on  it.  We  propose  to 
continue  requiring  this  information  but  to  clarify, 
through  our  proposed  definitions  in  Form  ADV, 
that  an  adviser  has  “discretionary  authority”  if  it  is 
authorized  to  make  purchase  and  sale  decisions  for 
client  accounts.  This  definition  of  discretionary 
authority  is  derived  from  section  3(a)(35)  of  the 
Exchange  Act  [15  U.S.C.  78c(a)(35)].  An  adviser  also 
has  discretionary  authority  if  it  is  authorized  to 
select  other  advisers  for  the  client. 

118  For  example,  clients  may  not  understand  that 
they  may  ask  the  adviser  not  to  invest  in  securities 
of  particular  issuers. 

1,9  CFA  Letter;  FPA  Letter. 


to  disclose  certain  information  about 
their  proxy  voting  practices.120  We  also 
have  added  a  new  requirement, 
discussed  below,  to  describe 
information  about  an  adviser’s  use  of 
third-party  proxy  voting  services. 

Item  1 7  would  require  advisers  to 
disclose  whether  they  will  accept 
authority  to  vote  client  securities  and,  if 
so,  to  briefly  describe  the  voting  policies 
they  adopted  under  rule  206(4)-6.  In 
addition,  each  adviser  must  describe 
whether  (and  how)  clients  can  direct  the 
advisers  to  vote  in  a  particular 
solicitation,  how  the  adviser  addresses 
conflicts  of  interest  when  it  votes 
securities,  and  how  clients  can  obtain 
information  from  the  adviser  on  how  the 
adviser  voted  their  securities.  Item  1 7 
also  would  require  an  adviser  to  explain 
that  clients  may  obtain  a  copy  of  the 
adviser’s  proxy  voting  policies  and 
procedures  upon  request.  Advisers  that 
do  not  have  authority  to  vote  securities 
would  have  to  disclose  how  clients  will 
receive  their  proxies  and  other 
solicitations. 

Finally,  we  have  added  a  new 
paragraph  B  of  Item  17.  If  advisers 
routinely  rely  on  one  or  more  third- 
party  proxy  voting  services  to  advise 
them  in  connection  with  voting  client 
securities,  then  the  advisers  would  be 
required  to  list  the  proxy  voting  services 
that  the  advisers  use  and  to  describe 
how  they  select  the  proxy  voting 
services.  The  paragraph  also  would 
require  disclosure  of  whether  these 
advisers  permit  clients  to  direct  the  use 
of  a  particular  proxy  voting  service  with 
respect  to  the  securities  held  in  the 
clients’  accounts.  An  adviser  would  not 
need  to  identify  a  proxy  voting  service 
that  a  client  directs  the  adviser  to  use 
unless  the  adviser  uses  the  service  for 
the  purpose  of  voting  the  securities  of 
other  clients.  Finally,  the  new  paragraph 
would  require  advisers  to  disclose  how 
they  pay  for  proxy  voting  services. 

We  believe  that  clients  are  interested 
in  knowing  whether  their  adviser  is 
outsourcing  its  proxy  analysis  or 
otherwise  using  third-party  proxy  voting 
services,  whether  it  is  doing  so  in 
response  to  direction  from  another 
client,  and  how  the  adviser  is  paying  for 
those  services.  We  believe  that  clients 
would  want  to  know  of  potential 
conflicts  of  interest  that  may  arise  from 
an  adviser’s  use  of  proxy  voting 


120  See  Proxy  Voting  by  Investment  Advisers, 
Investment  Advisers  Act  Release  No.  2106  (Jan.  31, 
2003)  [68  FR  6585  (Feb.  7,  2003)).  Rule  206(4)-6 
requires  advisers  to  adopt  and  implement  written 
voting  policies  and  procedures.  Advisers  are  also 
required  to  keep  certain  records  relating  to  their 
voting.  Advisers  that  exercise  voting  authority  over 
client  securities  must  describe  their  voting  policies 
and  procedures  to  clients  and  furnish  clients  with 
a  complete  copy  upon  request. 


services,  including  possibly 
accommodating  one  client  by  hiring  a 
proxy  voting  service  to  influence  the 
voting  of  another  client’s  securities. 

Several  commenters  favored  the  item 
when  we  proposed  it  in  2000. 121  We 
request  comment  on  our  proposed 
revisions.  Rule  206(4)-6  already 
requires  advisers  to  disclose  much  of 
the  information  that  the  proposed  item 
would  require.  Thus,  one  principal 
effect  of  the  item  would  be  to  require 
the  rule  206(4)-6  disclosure  in  the 
brochure.  Should  any  of  that  disclosure 
not  be  required  in  the  brochure? 

Should  we  require  disclosure  of  the 
circumstances  relating  to  an  adviser’s 
use  of  third-party  proxy  voting  services? 
Specifically,  would  clients  be  interested 
in  knowing  the  identity  of  the  proxy 
voting  services  that  are  utilized  by  their 
advisers  and  how  these  services  are 
selected?  Would  clients  be  interested  in 
knowing  whether  advisers  permit  their 
clients  to  direct  the  use  of  particular 
proxy  voting  services?  Would  clients  be 
interested  in  knowing  the  amounts  that 
advisers  pay  third-party  proxy  voting 
services?  Would  clients  be  interested  in 
knowing  whether  their  advisers  are 
paying  for  the  services  directly  or 
through  soft  dollars? 122 

Item  18.  Financial  Information.  This 
item  would  require  disclosure  of  certain 
financial  information  about  the  adviser 
when  material  to  clients.  Proposed  Item 
18  of  Part  2  A  would  continue  to  require 
each  adviser  that  requires  prepayment 
of  fees  to  give  clients  an  audited  balance 
sheet  showing  the  adviser’s  assets  and 
liabilities  at  the  end  of  its  most  recent 
fiscal  year.123  Prepayment  of  fees 


121  See  Comment  Letter  of  Professor  Aaron 
Brown,  Yeshiva  University  (May  10.  2000); 
Comment  Letter  of  Council  of  Institutional  Investors 
(June  12,  2000);  Florida  Board  Letter;  Comment 
Letter  of  The  Corporate  Monitoring  Project  (June  3, 
2000);  Comment  Letter  of  James  McRitchie  (May  24, 
2000);  Comment  Letter  of  Paul  Nissenbaum  (fclay  9, 
2000).  Four  commenters  were  concerned  about  the 
length  of  the  disclosure  that  a  description  of  proxy 
procedures  would  entail.  See  AmEx  Letter;  June 
LAA  2000  Letter;  Comment  Letter  of  Charles 
Schwab  &  Co.  (June  14,  2000)  (“Schwab  Letter”); 
Thomson  Letter;  Wellington  Letter.  We  note  in 
response  to  these  commenters’  concerns  that  the 
proposed  item  would  only  require  a  brief 
description  of  an  adviser’s  policies  and  procedures 
and  not  verbatim  incorporation  of  them. 

122  For  a  discussion  of  whether  proxy  voting 
services  and  other  proxy  services  are  within  the  safe 
harbor  under  section  28(e)  of  the  Exchange  Act.  see 
2006  Soft  Dollar  Release,  above  note  89,  at  section 
UI.C.5. 

123  Currently,  Item  14  of  existing  Part  2  requires 
(through  Schedule  G)  an  audited  balance  sheet  if 
the  adviser  requires  prepayment  of  more  than  $500 
in  fees  per  client  and  six  or  more  months  in 
advance.  We  would  increase  the  threshold  amount 
from  $500  to  $1,200  to  reflect  the  effects  of 
inflation,  based  upon  the  Personal  Consumption 
Expenditures  Chain-Type  Price  Index  as  published 
by  the  U.S.  Department  of  Commerce,  since  we 
adopted  Form  ADV  in  1979.  As  in  the  2000 
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exposes  clients  to  the  risk  that  the  firm 
may  become  insolvent  and  unable  to 
refund  unearned  fees.  The  proposed 
item  also  would  require  each  adviser  to 
disclose  any  financial  condition 
reasonably  likely  to  impair  the  adviser’s 
ability  to  meet  contractual  commitments 
to  clients  if  the  adviser  has  discretionary 
authority  over  client  assets,  has  custody 
of  client  funds  or  securities,  or  requires 
or  solicits  prepayment  of  more  than 
$1,200  in  fees  per  client  and  six  months 
or  more  in  advance.124  These  clients  are 
exposed  to  the  risk  that  their  assets  may 
not  be  properly  managed  if  the  adviser 
becomes  insolvent  and  ceases  to  do 
business.125  Finally,  proposed  Item  18 
would  require  an  adviser  that  has  been 
the  subject  of  a  bankruptcy  petition 
during  the  past  ten  years  to  disclose  that 
fact  to  clients.126 

This  item  is  largely  the  same  as  the 
one  we  proposed  in  2000,  which 
commenters  generally  supported.127 
However,  we  have  made  revisions  to 
reflect  subsequent  amendments  to  Form 
ADV  that  were  made  in  conjunction 
with  changes  to  the  adviser  custody 
rule.128  As  a  result,  Item  18  no  longer 
would  require  an  adviser  to  supply 
clients  with  an  audited  balance  sheet 
solely  because  the  adviser  has  custody. 
Moreover,  we  now  propose  to  exclude 
advisers  from  the  balance  sheet 
requirement  if  they  require  prepaid  fees 
but  are  qualified  custodians  or 
insurance  companies.  These  firms  are 


proposal,  we  also  propose  to  require  an  audited 
balance  sheet  from  advisers  that  solicit  clients  to 
prepay  fees  over  $1,200. 

124  This  disclosure  is  currently  required  by  rule 
206(4)-4.  In  its  release  adopting  rule  206(4)— 4  the 
Commission  noted  that  a  determination  about  what 
constitutes  financial  condition  reasonably  likely  to 
impair  an  adviser’s  ability  to  meet  contractual 
commitments  is  inherently  factual  in  nature  but 
would  generally  include  insolvency  or  bankruptcy. 
See  Rule  206(4j—4  Adopting  Release,  above  note  66 
at  n.  6. 

125  As  discussed  above,  we  propose  to  rescind 
rule  206(4)-4.  We  caution  advisers,  however,  that 
their  fiduciary  duty  of  full  and  fair  disclosure  may 
require  them  to  continue  to  disclose  any  material 
legal  event  or  precarious  financial  condition 
promptly  to  all  clients,  even  clients  to  whom  they 
may  not  be  required  to  deliver  a  brochure  or 
amended  brochure.  See  Rule  206(4)— 4  Adopting 
Release,  above  note  66  at  n.  2-3  and  accompanying 
text. 

126  This  requirement  conforms  with  our  already 
stated  position  that  bankruptcy  generally 
constitutes  a  ‘financial  condition  reasonably  likely 
to  impair  the  adviser's  ability  to  meet  contractual 
commitments  to  clients'  requiring  disclosure  under 
rule  206(4)-4.  See  Rule  206(4)— 4  Adopting  Release, 
above  note  66  at  n.  6. 

127  See,  e.g.,  CFA  Letter;  June  2000  IAA  Letter. 
Although  some  commenters  to  our  2000  proposal 
raised  concerns  regarding  exceptions  to  delivery  of 
balance  sheets,  the  Commission  subsequently 
considered  and  addressed  this  issue  in  adopting  its 
changes  to  the  custody  rule.  See  Custody  Rule 
Release,  above  note  114. 

128  See  Custody  Rule  Release,  above  note  114. 


subject  to  capital  and  regulatory 
requirements,  designed  to  guard  against 
insolvency,  that  eliminate  the  need  for 
an  adviser  to  deliver  a  balance  sheet. 

Are  there  other  circumstances  in  which 
it  would  be  unnecessary  for  an  adviser 
to  deliver  a  balance  sheet  to  its  clients? 
Alternatively,  are  there  additional 
circumstances  in  which  it  would  be 
appropriate  for  us  to  require  an  adviser 
to  deliver  a  balance  sheet? 

Item  19.  Index.  The  brochure  filed 
with  us  would  be  required  to  include  an 
index  of  the  items  required  by  Part  2A 
indicating  where  in  the  brochure  the 
adviser  addresses  each  item.129  This 
index  is  intended  to  facilitate  review  by 
our  staff  for  compliance  with  the 
requirements  of  Part  2A.  The  adviser 
would  not  be  required  to  provide  the 
index  to  its  clients.  The  index  would, 
however,  be  required  to  be  appended  to 
the  brochure  as  filed  through  the  IARD. 
We  proposed  the  same  index 
requirement  in  2000. 130  We  request 
further  comment  on  our  proposal  to 
require  advisers  to  include  an  index  in 
their  brochures. 

Part  2 A  Appendix  1:  The  Wrap  Fee 
Program  Brochure.  Advisers  that 
sponsor  wrap  fee  programs 131  would 
continue  to  be  required  to  prepare  a 
separate,  specialized  firm  brochure  (a 
“wrap  fee  program  brochure”  or  “wrap 
brochure”)  for  clients  of  the  wrap  fee 
program  in  lieu  of  the  sponsor’s 
standard  advisory  firm  brochure.132  The 


129  Although  an  index  is  not  required  by  current 
Part  2  of  Form  ADV,  the  requirement  in  Proposed 
Item  19  is  similar  to  the  index  that  current  Schedule 
H  now  requires. 

130  In  their  comments  responding  to  the  2000 
proposal,  the  ICI  and  IAA  opposed  this  item, 
arguing  that  requiring  both  an  index  and  a  table  of 
contents  seemed  redundant.  See  ICI  Letter;  June 
2000  IAA  Letter.  The  CFA,  however,  endorsed  the 
requirementi  See  CFA  Letter. 

131  Under  wrap  fee  programs,  which  are  also 
sometimes  referred  to  as  "separately  managed 
accounts,"  advisory  clients  pay  a  specified  fee  for 
investment  advisory  services  and  the  execution  of 
transactions.  The  advisory  services  may  include 
portfolio  management  and/or  advice  concerning 
selection  of  other  advisers,  and  the  fee  is  not  based 
directly  upon  transactions  in  the  client's  account. 

132  We  adopted  the  requirement  for  a  separate 
brochure  for  wrap  fee  clients  in  1994.  See 
Disclosure  by  Investment  Advisers  Regarding  Wrap 
Fee  Programs.  Investment  Advisers  Act  Release  No. 
1411  (Apr.  19,  1994)  (59  FR  21657  (Apr.  26.  1994)) 
(adopting  rules  to  require  wrap  fee  sponsors  to  give 
wrap  fee  clients  separate  brochures).  As  proposed 
in  2000,  advisers  whose  entire  advisory  business  is 
sponsoring  wrap  fee  programs  would  prepare  a 
wrap  brochure  but  would  not  be  required  to  prepare 
a  standard  advisory  firm  brochure.  See  proposed 
Instruction  7  to  Part  2A  of  Form  ADV.  An  adviser 
would  have  to  prepare  both  a  standard  firm 
brochure  and  a  wrap  fee  brochure  if  it  both 
sponsors  a  wrap  fee  program  and  provides  other 
types  of  advisory  services,  and  would  deliver  both 

a  standard  and  a  wrap  brochure  to  a  client  who 
receives  both  types  of  services.  Wrap  fee  sponsors 
would,  like  other  advisers,  be  required  to  provide 
brochure  supplements  to  their  wrap  fee  clients. 


items  in  proposed  Appendix  1  to  Part 
2A  would  contain  the  requirements  for 
a  wrap  fee  program  brochure,  and 
would  be  substantially  similar  to  those 
currently  in  Schedule  H.  However,  as 
we  did  in  2000,  today  we  are  proposing 
some  changes  from  current  Schedule  H 
to  incorporate  many  of  our  proposed 
amendments  to  the  Part  2A  firm 
brochure.  We  also  are  proposing  an 
additional  disclosure  requirement  to  the 
wrap  fee  brochure. 

We  propose  to  require  an  adviser  to 
disclose  whether  any  of  its  related 
persons  are  portfolio  managers  in  the 
program  and  to  describe  the  conflicts 
that  may  be  present.133  For  example,  an 
adviser  may  have  an  incentive  to  select 
a  related  person  to  participate  as  a 
portfolio  manager  based  on  the  person’s 
affiliation  with  the  adviser,  rather  than 
based  on  expertise  or  performance.  The 
item  would  require  advisers  to  disclose 
whether  related  person  portfolio 
managers  are  subject  to  the  same 
selection  and  review  as  the  other 
portfolio  managers  who  participate  in 
the  wrap  fee  program  and,  if  they  are 
not,  how  they  are  selected  and 
reviewed. 

We  request  comment  on  this  proposed 
modification  to  Appendix  1  to  Part  2A. 
Wrap  fee  programs  have  evolved  in  the 
marketplace,  resulting  in  many  different 
models  that  all  meet  the  definition  of 
wrap  fee  program.134  As  a  result  of  these 
various  structures,  are  there  other 
disclosures  that  we  should  consider 
including  in  Appendix  1  that  would 
enhance  a  client’s  ability  to  understand 
the  conflicts  of  interest  in  wrap  fee 
programs?  Are  there  disclosure  items  in 
proposed  Appendix  1  that  are 
unnecessary  or  would  not  be  useful  to 
clients? 

3.  Delivery  and  Updating  of  Brochures 

The  Commission  also  is  proposing 
amendments  to  rule  204-3,  our  rule 
under  the  Advisers  Act  that  requires 
registered  advisers  to  update  and  deliver 
their  brochures  to  clients  and 
prospective  clients. 

a.  Delivery  to  Clients 

Initial  Delivery.  Similar  to  the  existing 
requirements,  an  adviser  would  be 
required  to  deliver  a  current  firm 
brochure  before  or  at  the  time  it  enters 
into  an  advisory  contract  with  the 


133  Proposed  Item  6.B  of  Appendix  1.  We  propose 
to  redesignate  the  item  originally  proposed  as  Item 
6.B  (requiring  additional  disclosures  if  the  wrap  fee 
sponsor  or  any  of  its  employees  act  as  a  portfolio 
manager  for  a  wrap  fee  program  described  in  the 
wrap  brochure)  as  new  Item  6.C. 

134  For  example,  some  wrap  fee  program  sponsors 
have  begun  to  transition  from  platforms  offering  a 
selection  of  individual  portfolio  managers  to  those 
instead  offering  a  selection  of  model  portfolios. 
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client.135  As  provided  under  the  current 
rule,  advisers  would  not  be  required  to 
deliver  brochures  to  certain  advisory 
clients  receiving  only  impersonal 
investment  advice 136  or  to  clients  that 
are  investment  companies  registered 
under  the  Investment  Company  Act  of 
1940  (“Company  Act”).137  We  propose 
expanding  the  latter  exception  to  cover 
advisers  to  business  development 
companies  (“BDCs”)  that  are  subject  to 
section  15(c)  of  the  Company  Act.  That 
section  requires  the  boards  of  directors 
to  request,  and  the  adviser  to  furnish, 
information  to  enable  the  hoard  to 
evaluate  the  terms  of  the  proposed 
advisory  contract.138  Because  of  this 
safeguard,  we  believe  that  proposing  a 
separate  obligation  for  those  types  of 
entities  to  deliver  a  brochure  is  not 
necessary.  We  note  that  an  adviser 
would  not  have  to  prepare  a  brochure  if 
it  does  not  have  any  clients  to  whom  a 
brochure  would  have  to  be  delivered, 
thus  saving  advisers  time  and 
expense.139 

Annual  and  Interim  Delivery. 
Currently,  rule  204-3  requires  advisers 
to  annually  deliver,  or  offer  to  deliver 
upon  request,  a  written  disclosure 
statement  (either  a  copy  of  the  adviser’s 
Part  2  or  a  brochure  containing  the 
information  required  by  Part  2)  to  each 
of  its  advisory  clients.140  In  2000,  we 


135  Proposed  rule  204 — 3(b)(1).  Rule  204-3 
currently  requires  a  registered  adviser  to  furnish 
each  client  and  prospective  client  with  a  written 
disclosure  statement  which  may  be  either  a  copy  of 
the  adviser's  completed  Part  2  or  a  written 
document  containing  the  information  required  by 
Part  2.  Currently,  such  delivery  must  occur  at  least 
48  hours  before  entering  into  the  advisory 
agreement,  or  at  the  time  of  entering  into  the 
agreement  if  the  client  has  the  right  to  terminate  the 
agreement  without  penalty  within  five  business 
days  thereafter.  We  are  proposing  to  simply  require 
that  the  adviser  deliver  the  brochure  before  or  at  the 
time  of  entering  into  the  agreement. 

,3fi  Proposed  rule  204 — 3(c)(1)  and  proposed 
Instruction  1  to  Part  2A.  Advisers  would  not  be 
required  to  deliver  brochures  to  advisory  clients 
receiving  only  impersonal  investment  advice  for 
which  the  adviser  charges  less  than  $500  per  year. 
Currently,  the  dollar  amount  threshold  to  trigger 
this  exception  is  $200.  See  rule  204-3.  We  are 
proposing  to  increase  this  threshold  to  $500  to 
reflect  the  effects  of  inflation,  based  upon  the 
Personal  Consumption  Expenditures  Chain-Type 
Price  Index  as  published  by  the  U.S.  Department  of 
Commerce,  since  rule  204-3  was  adopted  in  1979. 

137  Proposed  rule  204-3(c)(l)  and  proposed 
Instruction  1  to  Part  2A.  This  does  not  suggest, 
however,  that  investment  company  directors  would 
no  longer  receive  the  disciplinary  and  financial 
information  that  the  fund's  adviser  currently 
provides  under  existing  rule  206(4)— 4,  which  we  are 
proposing  to  move  into  the  brochure.  Section  15(c) 
of  the  Investment  Company  Act  [15  U.S.C.  80a- 
15(c)]  separately  requires  fund  directors  to  request 
and  evaluate  information  about  the  adviser  in 
connection  with  annual  renewal  of  the  advisory 
contract,  and  requires  the  adviser  to  provide  it. 

138  See  note  137  above. 

139  Proposed  Instruction  5  to  Part  2 A. 

140  Rule  204-3(c).  An  adviser's  offer  to  deliver  the 
disclosure  statement  must  be  in  writing. 


proposed  to  require  advisers  to  deliver 
an  updated  brochure,  or  a  “sticker” 
identifying  the  stale  information  and 
including  the  updated  information, 
whenever  information  in  the  brochure 
became  materially  incorrect  during  the 
year.141  We  expressed  concern  that  few 
clients  requested  an  updated  brochure 
and  were  instead  relying  on  “stale” 
brochures.  We  analogized  our  updating 
proposal  to  the  obligations  of  mutual 
funds  to  update  their  prospectuses  and 
expressed  the  view  that  the  additional 
costs  the  proposed  updating 
requirements  might  impose  could  be 
reduced  by  electronic  delivery  of  the 
updating  information.  We  also  pointed 
out  that,  as  fiduciaries,  advisers  must 
already  provide  their  clients  with 
updated  information  to  comply  with 
their  obligations  under  the  anti-fraud 
provisions  of  the  Advisers  Act. 

Several  commenters  supported  our 
proposal,  particularly  the  proposal  to 
require  advisers  to  update  their 
brochures  throughout  the  year.142  Other 
cojnmenters  objected,  primarily  citing 
the  burden  on  advisers.143  Some 
commenters  argued  that  advisers 
currently  meet  their  obligations  under 
the  anti-fraud  provisions  through 
different  types  of  communications  with 
clients,  some  of  which  are  informal,  and 
urged  us  not  to  impose  a  formal 
updating  requirement.144  One 
commenter,  the  IAA,  expressed 
agreement  with  our  concern  that  clients 
may  be  relying  on  stale  information  and 
urged  a  compromise  approach  under 
which  the  Commission  would  require 
advisers  to  deliver  their  brochure  to 
clients  annually,  but  would  not  specify 
the  means  of  updating  information 
between  the  annual  updates.145 

Today,  we  are  proposing  an  approach 
similar  to  the  one  suggested  by  the  IAA, 
which  we  believe  may  strike  an 
appropriate  balance  between  our 
concerns  and  those  expressed  by 
commenters.  In  addition  to  the  initial 
delivery  requirement,  the  proposed 
amendments  would  require  each 
registered  adviser  to  deliver  its  current 
brochure  to  existing  clients  at  least  once 
each  year  no  later  than  120  days  after 


141  See  Proposing  Release  at  Section  II.D.2. 

142  See,  e.g..  AIMR  Letter;  CFA  Letter;  Comment 
Letter  of  Yasmin  Mansoor  (May  28,  2000);  Penn. 
Securities  Commission  Letter;  Securities  America 
Letter. 

143  See,  e.g.,  AmEx  Letter;  Crist  Letter;  DP&W 
Letter;  ICI  Letter;  SIFMA  Letter. 

144  See,  e.g.,  Comment  Letter  of  Merrill  Lynch, 
Pierce,  Fenner  &  Smith,  Inc.  (June  22,  2000) 
(“Merrill  Letter”);  Paine  Webber  Letter;  Schwab 
Letter. 

,45Comment  Letter  of  the  IAA  (May  24,  2001) 
(“May  2001  IAA  Letter”). 


the  end  of  the  adviser’s  fiscal  year.146 
Thus,  clients  would  receive  an  updated 
brochure  about  the  same  time  each  year 
(identifying  changes  from  the  previous 
year’s  brochure)  shortly  after  the  date  by 
which  advisers  are  already  required  to 
file  their  amended  Form  ADV  with 
us.147 

We  are  proposing  to  require  an 
adviser  to  deliver  an  interim  update  to 
clients  only  when  the  adviser  amends 
its  brochure  to  add  a  disciplinary  event, 
or  to  materially  change  information 
already  disclosed,  in  response  to  Item  9 
of  Part  2A.148  We  believe  that  such 
circumstances  warrant  a  formal  delivery 
requirement  because  of  the  importance 
of  disciplinary  information  to  clients.149 
We  believe  such  disciplinary  events  are 
important  because,  unlike  some  of  the 
other  disclosure  items,  they  are  more 
likely  to  reflect  directly  upon  an 
adviser’s  integrity  and  may  affect  a 
client’s  trust  and  confidence  in  the 
adviser. 

We  request  comment  generally  on  our 
proposed  delivery  requirement  and,  in 
particular,  on  thePproposed 
requirements  regarding  delivery  of 
updates.  Should  we  require  delivery  of 
interim  updates  of  the  brochure  in 
additional  circumstances  besides  those 
involving  disclosure  of  disciplinary 
information  in  response  to  Item  9? 
Should  we  require  brochure  delivery 


146  Proposed  amended  rule  204-3(b)  and 
proposed  Instruction  2  to  Part  2A. 

147  As  discussed  below,  rule  204-1  requires  an 
adviser  registered  with  the  Commission  to  annually 
revise  its  Form  ADV,  including  its  brochure,  within 
90  days  of  its  fiscal  year  end.  Advisers  typically 
provide  clients  with  reports  quarterly,  and  the 
proposed  120-day  period  is  designed  to  provide 
sufficient  flexibility  to  allow  advisers  to  include  the 
updated  brochure  in  a  routine  quarterly  mailing  to 
clients.  We  expect  that  permitting  an  adviser  to 
send  the  brochure  together  with  these  routine 
mailings  could  substantially  reduce  delivery  costs. 
See  Section  VII  below.  Advisers  may,  of  course, 
deliver  updated  brochures  electronically  with  client 
consent,  in  which  case  they  would  bear 
significantly  lower  delivery  costs.  Proposed 
Instruction  3  to  Part  2  A.  See  also  Use  of  Electronic 
Media  by  Broker-Dealers,  Transfer  Agents,  and 
Investment  Advisers  for  Delivery  of  Information, 
Investment  Advisers  Act  Release  No.  1562  (May  9, 
1996)  [61  FR  24644  (May  15,  1996)]  (publishing 
Commission  interpretive  guidance  with  respect  to 
use  of  electronic  media  to  fulfill  investment 
advisers’  disclosure  delivery  obligations). 

148  Proposed  rule  204-3(e).  Nonetheless,  as 
fiduciaries  advisers  have  an  ongoing  obligation  to 
inform  their  clients  of  any  material  information  that 
could  affect  the  advisory  relationship.  As  a  result, 
advisers  may  be  required  to  disclose  material 
changes  to  clients  between  annual  updating 
amendments  even  if  those  changes  do  not  trigger 
delivery  of  an  interim  update.  See  Note  to  Proposed 
Instruction  2  to  Part  2A;  see  also  Form  ADV: 
General  Instruction  4. 

149  Currently,  existing  rule  206(4)— 4  requires 
disclosure  of  such  disciplinary  events.  The 
proposed  requirement  of  interim  updates  to  the 
brochure  would  require  that  such  disclosure  be 
written. 
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more  frequently  than  annually?  We  also 
request  comment  with  respect  to  the 
timing  of  annual  delivery.  Is  the 
proposed  provision  to  require  annual 
delivery  no  later  than  120  days  after  the 
end  of  the  adviser’s  fiscal  year 
reasonable?  Does  it  adequately  enable 
advisers  to  minimize  costs  by  making 
delivery  in  conjunction  with  existing 
mailings? 

b.  Updating  Part  2  of  Form  ADV 

Similar  to  the  existing  requirements, 
the  proposed  rules  would  require 
advisers  to  keep  the  brochures  they  file 
with  us  current  by  updating  them  at 
least  annually,  and  updating  them 
promptly  when  any  information  in  the 
brochures  becomes  materially 
inaccurate.150  In  the  case  of  both  annual 
and  interim  updates,  advisers  will  be 
able  to  make  changes  to  their  brochures 
using  their  own  computers  and  then 
simply  submit  the  revised  versions  of 
their  brochures  through  IARD.151  In 
some  cases,  an  adviser  will  be  required 
to  submit  an  annual  updating 
amendment,  but  may  not  have  any 
changes  to  make  to  its  brochure 
(because  the  currently  filed  brochure 
does  not  contain  any  materially 
inaccurate  information).  The  IARD 
system  will  give  the  adviser  the  option 
of  indicating  on  IARD  that  its  current 
brochure  does  not  contain  any 
materially  inaccurate  information  and 
that  the  adviser  is  not  attaching  another 
brochure.  Although  previously-filed 
versions  of  an  adviser’s  brochures  will 
remain  stored  as  Commission  records  in 
the  IARD  system,  as  with  an  adviser’s 
Part  1A  filings,  only  the  most  recent 
version  of  an  adviser’s  brochure  will  be 
available  through  the  Commission’s 

150  See  proposed  amended  rule  204-3(g),  and 
proposed  Instruction  4  to  Form  ADV,  Part  2A.  As 
discussed  above,  the  proposed  updating 
requirement  would  be  similar  to  the  existing 
standard.  See  current  rule  204-1  and  Form  ADV: 
General  Instruction  4.  Additionally,  proposed 
Instruction  4  to  Part  2A  and  a  proposed  Note  to 
Item  4.E  would  state  that  an  adviser  does  not  need 
to  update  its  brochure  solely  because  the  amount 
of  its  client  assets  has  materially  changed.  This 
proposed  instruction  reflects  our  understanding 
that  in  most  cases  the  amount  of  an  adviser's  assets 
under  management  will  likely  continually  change 
over  the  course  of  a  year  due  to  market  fluctuations, 
and  that  requiring  advisers  to  update  their  brochure 
in  each  instance  would  be  burdensome  and  of 
limited  value.  This  approach  is  similar  to  that  we 
currently  take  with  respect  to  advisers’  obligations 
to  update  assets  under  management  reported  in 
Item  5  of  Form  ADV,  Part  1A.  See  Form  ADV: 
General  Instruction  4.  For  similar  reasons,  proposed 
Instruction  4  to  Part  2A  also  would  state  that  an 
adviser  does  not  need  to  update  its  brochure  solely 
because  its  fee  schedule  has  changed.  Advisers 
would,  however,  be  required  to  update  their 
brochure  to  reflect  material  changes  with  respect  to 
listed  assets  and  fee  schedules  if  they  are  otherwise 
updating  their  brochure  for  a  separate  reason. 

151  Proposed  rule  204-l(b). 


public  disclosure  Web  site.152  The 
purpose  of  the  public  disclosure  Web 
site  is  to  provide  the  public  with  current 
information  about  advisers,  rather  than 
historic  information.153 

We  request  comment  generally  with 
respect  to  our  proposed  requirements 
for  updating  brochures.  We  request 
comment  specifically  about  the  proposal 
to  require  ongoing  updating.  Should  we 
develop  different  updating  requirements 
for  the  different  disclosure  items  of  the 
brochure  in  a  manner  similar  to  the 
updating  requirements  for  Form  ADV, 
Part  1A  [e.g.,  require  more  frequent 
updating  with  respect  to  changes  to  an 
adviser’s  listed  fee  schedule)?  We  also 
request  comment  about  whether  we 
should  make  advisers’  historical 
brochure  filings  available  via  the 
Commission’s  public  disclosure  Web 
site. 

B.  Part  2B :  The  Brochure  Supplement 

In  2000,  we  expressed  our  concern 
that,  because  the  information  in  current 
Part  2  concerns  the  advisory  firm, 
clients  may  not  receive  information  they 
want  and  need  about  the  firm’s 
employees  with  whom  they  have 
contact  and  on  whom  they  rely  for 
investment  advice.154  In  the  case  of 
smaller  advisers,  the  current  disclosure 
requirements,  which  focus  on  the  senior 
executives  of  the  advisory  firm,  may  be 
adequate.  But  in  large  advisory  firms, 
which  account  for  a  significant  number 
of  SEC-registered  advisers,  clients  may 
never  meet  the  firm’s  senior  executives, 
who  may  be  located  in  a  different  city 
and  may  have  only  an  indirect  effect  on 
the  advice  given  to  the  client.155  We 
believe  clients  of  these  firms  also  are 
interested  in  the  background, 
disciplinary  record  (if  any),  and 
qualifications  of  the  individuals  with 
whom  they  are  dealing. 

Therefore,  we  proposed  in  2000,  and 
are  today  reproposing,  a  requirement 
that  adviser  brochures  be  accompanied 
by  brochure  supplements  that  provide 

152  See  note  6  above.  In  the  case  of  an  adviser  that 
prepares,  files  and  delivers  to  clients  separate 
brochures  for  the  various  different  advisory  services 
it  offers,  the  most  recent  version  of  each  of  its 
brochures  would  be  available  via  the  public 
disclosure  Web  site. 

153  Advisers'  historic  brochure  filings  would  be 
available  for  public  inspection  and  copying  in  the 
Commission's  Public  Reference  Room,  100  F  Street. 
NE.,  Washington.  DC  20549. 

15,1  For  example,  current  Part  2  requires 
background  information  only  on  firm  executives 
and  members  of  the  firm's  “investment  committee." 
Item  6  of  Part  2  of  Form  ADV. 

155  Based  on  advisers’  responses  to  questions  on 
Part  1 A  of  Form  ADV  as  of  September  30,  2007, 
more  than  475  of  the  investment  advisers  registered 
with  the  Commission  report  on  Part  1A  of  their 
Form  ADV  that  they  have  more  than  50  employees 
who  perform  investment  advisory  functions  on 
behalf  of  the  firm.  (IARD  Data  as  of  Sept.  30,  2007). 


information  about  the  advisory7 
personnel  on  whom  clients  rely  for 
investment  advice.  A  brochure 
supplement  ordinarily  would  be  less 
than  a  page  long  and  would  contain 
information  about  the  educational 
background,  business  experience,  and 
disciplinary  history  (if  any)  of  the 
supervised  person  who  provides 
advisory  services  to  that  client.156 

We  received  a  large  number  of 
comments  on  the  brochure  supplement 
proposal.  Several  commenters, 
including  those  representing  financial 
planners,  investment  consultants,  and 
consumer  groups,  praised  the 
supplement  as  a  highly  practical'and 
beneficial  tool  for  informing  clients 
about  the  qualifications  and  background 
of  the  individuals  on  whom  they  rely  for 
investment  advice.157  Several  others, 
including  a  number  of  investment 
advisers,  argued  that  ensuring  proper 
distribution  of  supplements  at  large 
firms  would  be  costly  and 
burdensome.158  Some  maintained  that 
clients  do  not' want  the  information  that 
would  be  contained  in  a  supplement.159 
Another  commenter,  the  IAA, 
acknowledged  that  consumers  hiring 
professionals  in  any  field  often  inquire 
about  the  individuals’  credentials  in 
addition  to  the  firm’s  reputation,  but 
urged  that  we  narrow  the  rule  so  as  not 
to  require  advisers  to  deliver  the 
supplement  to  institutional  clients.160 

We  continue  to  believe  that 
information  contained  in  the  brochure 
supplement  may  be  very  important  to 
clients.  In  response  to  commenters’ 
concerns,  however,  we  have  made  a 
number  of  changes  that  are  intended  to 
reduce  burdens  on  advisers  subject  to 
the  rule.  As  discussed  in  more  detail 
below,  we  would  modify  the  delivery 
requirement,  reduce  the  number  of 
types  of  clients  to  whom  advisers  would 
be  required  to  provide  supplements, 
clarify  the  format  of  the  supplements  to 
maximize  the  amount  of  flexibility 
advisers  have  in  preparing  a 
supplement,  and  limit  the  information 

156  1  56  Proposed  rule  204— 3(b)(2). 

157  E.g.,  AIMR  Letter;  CFA  Letter;  Consortium 
Letter;  FPA  Letter;  Comment  Letter  of  the 
Investment  Management  Consultants  Association 
(June  12,  2000). 

158 E.g.,  AmEx  Letter;  June  2000  IAA  Letter;  ICI 
Letter;  Comment  Letter  of  Legg  Mason,  Inc.  (June 
13,  2000)  (“Legg  Mason  Letter”);  Merrill  Letter; 
Paine  Webber  Letter;  Comment  Letter  of  Salomon 
Smith  Barney  Inc.  (June  13,  2000)  (“Salomon 
Letter”);  Schwab  Letter;  SIFMA  Letter;  TIAA-CREF 
Letter;  T.  Rowe  Price  Letter;  Comment  Letter  of 
United  Services  Planning  Association,  Inc.  and 
Independent  Research  Agency  for  Life  Insurance, 
Inc.  (June  12,  2000)  (“USPA  Letter”);  Wellington 
Letter. 

159  Merrill  Letter;  Salomon  Letter;  Schwab  Letter; 
SIFMA  Letter. 

160  May  2001  IAA  Letter. 
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that  would  have  to  be  included  in  the 
supplement. 

1.  Delivery  and  Updating 

We  originally  proposed  to  require  that 
each  adviser  provide  its  clients  with  a 
brochure  supplement  for  each 
supervised  person  who  provides 
advisory  services  to  that  client.161  In 
response  to  comments,  we  are  limiting 
the  circumstances  in  which  an  adviser 
would  be  required  to  deliver  the 
supplement.162 

The  proposed  amendments  would 
require  that  a  client  be  given  a  brochure 
supplement  for  each  supervised  person 
who  (i)  formulates  investment  advice  for 
that  client  and  has  direct  client 
contact,163  or  (ii)  makes  discretionary 
investment  decisions  for  that  client’s 
assets,  even  if  the  supervised  person  has 
no  direct  client  contact.164  We  believe 
that  requiring  supplements  for  these 
categories  of  supervised  persons  would 
provide  clients  with  the  information 
they  want  and  need  about  the  particular 
individuals  on  whom  they  will  rely  for 
investment  advice.  We  originally 
proposed,  but  have  eliminated,  a 
provision  requiring  delivery  of  a 
supplement  for  a  supervised  person 
who  merely  communicates  investment 
advice.  Commenters  pointed  out  that 
our  original  proposal  would  have 


161  See  Proposing  Release  at  Section  I1.D.2. 

162  See  note  158  above.  A  number  of  commenters 
argued  that  advisers  should  only  be  required  to 
deliver  brochure  supplements  of  supervised 
persons  who  actually  formulated  investment 
advice.  Crist  Letter;  June  2000  IAA  Letter;  ICI  Letter; 
TIAA-CREF  Letter;  T.  Rowe  Price  Letter.  Nine 
commenters  argued  that  brochure  supplements 
should  not  be  required  of  supervised  persons  who 
act  as  solicitors.  Crist  Letter;  DP&W  Letter; 

Comment  Letter  of  Federated  Investors  Inc.  (June 
13,  2000)  (“Federated  Letter”J;  FPA  Letter;  June 
2000  IAA  Letter;  ICI  Letter;  TIAA-CREF  Letter;  T. 
Rowe  Price  Letter;  USPA  Letter.  Some  commenters 
urged  limiting  delivery  to  certain  types  of  clients, 
such  as  “retail”  clients,  but  not  to  sophisticated  or 
institutional  clients. 

163  An  adviser  would  not  have  to  provide  a 
supplement  for  a  third-party  solicitor  because 
solicitors  already  must  deliver  a  disclosure 
document  to  potential  advisory  clients.  Rule 
206(4)— 3  (17  CFR  275.206(4)-3]. 

164  An  adviser  would  not,  however,  have  to 
provide  a  supplement  for  a  supervised  person  who 
provides  discretionary  advice  only  as  part  of  a  team 
and  has  no  direct  client  contact  as  we  believe  that 
when  investment  advice  is  formulated  by  a  team, 
specific  information  about  each  individual  team 
member  takes  on  less  importance.  Proposed 
Instruction  1  to  Part  2B. 

The  supervised  person's  supplement  must  be 
given  to  the  client  at  or  before  the  time  that 
supervised  person  begins  to  provide  advisory 
services  to  that  client.  Proposed  rule  204 — 3(b)(2) 
and  proposed  Instruction  3  to  Part  2B.  Although  the 
amendments  we  are  proposing  today  would  require 
the  advisory  firm  to  deliver  the  brochure 
supplement,  we  recognize  that  in  most  cases 
advisers’  supervised  persons  will  actually  deliver 
the  required  supplements  to  clients  on  behalf  of  the 
advisory  firm. 


required  disclosure  of  the  backgrounds 
of  client  service  representatives  who 
transmit  investment  advice  to  clients, 
but  who  have  no  influence  on  the 
advice  given.  To  limit  disclosure  about 
employees  with  whom  a  client  may 
have  no  contact  or  about  employees 
who  do  not  influence  the  advice  given 
to  the  client,  we  have  more  narrowly 
tailored  the  proposed  supplement 
delivery  requirements  so  that  a 
particular  client  would  receive 
disclosure  specifically  about  those 
persons  on  whom  he  relies  for 
investment  advice. 

As  reproposed,  an  adviser  generally 
would  be  required  to  provide  its  clients 
with  a  brochure  supplement  for  each 
supervised  person  who  provides 
advisory  services  as  described  above. 
However,  advisers  would  not  be 
required  to  deliver  supplements  to  four 
types  of  clients:  (i)  Clients  to  whom  an 
adviser  is  not  required  to  deliver  a  firm 
brochure  (e.g.,  registered  investment 
companies  and  business  development 
companies):  (ii)  clients  who  receive  only 
impersonal  investment  advice; 165  (iii) 
clients  who  are  “qualified 
purchasers;” 166  and  (iv)  certain 
“qualified  clients”  who  also  are  officers, 
directors,  employees  and  other  persons 
related  to  the  adviser.167  An  adviser  that 
does  not  have  any  clients  to  whom  a 
supplement  would  have  to  be  delivered 
would  not  have  to  prepare  any 
supplements.  Similarly,  an  adviser 
would  not  have  to  prepare  a  supplement 
for  any  supervised  person  who  does  not 


165  This  exception  from  the  supplement  delivery 
requirement  differs  slightly  from  the  exception  from 
the  brochure  delivery  requirement,  in  that  it  does 
not  depend  on  the  cost  of  the  impersonal  advisory 
services  involved.  This  is  because  in  situations 
involving  impersonal  advisory  services,  the  nature 
of  the  services  are  such  that  supervised  persons  of 
the  adviser  are  unlikely  to  be  directly  providing 
advisory  services  to  clients.  As  a  result,  we  believe 
that  in  such  situations  requiring  supplement 
delivery  would  result  in  an  unnecessary  expense 
with  little  appreciable  benefit.  We  believe,  however, 
that  delivery  of  a  firm  brochure  would  be  useful 
where  the  cost  of  the  impersonal  advisory  services 
is  significant,  that  is  $500  or  above. 

166  “Qualified  purchasers,”  as  defined  under 
section  2(a)(51)(A)  of  the  Investment  Company  Act 
of  1940  (15  U.S.C.  80a— 2(a)(51 )( A)),  include,  among 
others,  natural  persons  who  own  $5  million  or  more 
in  investments  and  persons  who  manage  $25 
million  or  more  in  investments  for  their  account  or 
other  accounts  of  other  qualified  purchasers. 

167  Rule  205-3(d)(l)(iii)  defines  certain  related 
persons  of  an  adviser  as  “qualified  clients,” 
including:  (i)  Any  executive  officers,  directors, 
trustees,  general  partners,  or  persons  serving  in  a 
similar  capacity,  of  the  advisory  firm;  and  (ii)  any 
employees  of  the  advisory  firm  (other  than 
employees  performing  solely  clerical,  secretarial  or 
administrative  functions)  who,  in  connection  with 
their  regular  functions  or  duties,  participate  in  the 
investment  activities  of  the  firm  and  have  been 
performing  such  functions  or  duties  for  at  least  12 
months. 


have  clients  to  whom  the  adviser  must 
deliver  a  supplement. 

The  first  two  categories  of  clients 
were  included  in  our  2000  proposal. 
Commenters  did  not  address  these 
exceptions  to  the  supplement  delivery 
requirement.  We  propose  to  add  the 
latter  two  exceptions  in  response  to 
several  commenters’  arguments  that 
certain  institutional  and  sophisticated 
clients  do  not  need  the  protections  of 
the  brochure  supplement  requirement 
because  they  are  in  a  position  to  obtain, 
and  frequently  do  obtain,  information 
about  the  advisory  personnel  on  whom 
they  rely  for  investment  advice.168 

We  request  comment  on  our 
assumption  that  some  clients  do  not 
need  the  protections  afforded  by  a 
requirement  that  an  adviser  deliver  a 
brochure  supplement  even  though  we 
would  continue  to  require  delivery  of 
the  brochure.  Should  wre  use  a  higher 
threshold  to  exclude  clients,  such  as 
“Qualified  Institutional  Buyers?” 169 
Should  we  use  a  lower  one,  and  exclude 
all  clients  who  are  “qualified  clients” 
under  rule  205-3,  rather  than  just  those 
qualified  clients  that  are  officers, 
directors  and  employees  of  the 
adviser?170  In  December  2006,  the 
Commission  proposed,  but  has  not 
adopted,  new  rules  509  and  216  under 
the  Securities  Act  of  1933,  that  would 
define  the  term  “accredited  natural 
person.” 171  We  ask  for  comment  on 
whether  we  should  create  an  exclusion 
from  supplement  delivery  for  accredited 
natural  persons.  In  particular,  with 
respect  to  natural  persons,  we  request 
comment  on  whether  “accredited 


168  See  DE  Shaw;  Federated  Letter;  June  2000  IAA 
Letter;  T.  Rowe  Price  Letter;  Wellington  Letter. 

169  “Qualified  Institutional  Buyer,”  as  defined 
under  rule  144a  of  the  Securities  Act  of  1933  [17 
CFR  230.144a),  includes  entities  that  own  and 
invest  on  a  discretionary  basis  at  least  $100  million 
in  securities. 

170  “Qualified  client,”  as  defined  under  rule  205- 
3  of  the  Advisers  Act  [17  CFR  275.205-3],  includes 
natural  persons  with  $750,000  under  management 
with  the  adviser  and  individuals  who  have  a  net 
worth  of  $1.5  million. 

171  Proposed  new  rules  509  and  216  under  the 
Securities  Act  of  1933  would  add  to  the  existing 
definition  of  “accredited  investor”  and  apply  to 
private  offerings  of  certain  unregistered  investment 
pools.  As  proposed,  these  rules  would  define  the 
term  “accredited  natural  person”  under  Regulation 
D  and  Section  4(6)  of  the  Securities  Act. 
“Accredited  natural  person”  would  be  any  natural 
person  who  meets  either  the  net  worth  or  income 
test  specified  in  rule  501(a)  or  rule  215,  as 
applicable,  and  who  owns  at  least  $2.5  million  in 
investments.  See  Prohibition  of  Fraud  by  Advisers 
to  Certain  Pooled  Investment  Vehicles:  Accredited 
Investors  in  Certain  Private  Investment  Vehicles, 
Investment  Advisers  Act  Release  No.  2576  (Dec.  27, 
2006)  [72  FR  400  (Jan.  4,  2007)].  In  August  2007, 
we  proposed  further  general  amendments  to  the 
definition  of  accredited  investor.  See  Revisions  of 
Limited  Offering  Exemptions  in  Regulation  D, 
Securities  Act  Release  No.  8828  (Aug.  3,  2007)  [72 
FR  45116  (Aug.  10,  2007)]. 
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natural  person”  or  “qualified  client”  is 
the  appropriate  standard  to  use  or 
whether  it  would  be  more  appropriate  to 
use  the  higher  “qualified  purchaser” 
standard.172 

In  2000,  we  proposed  to  require  that 
advisers  promptly  deliver  to  existing 
clients  a  revised  supplement  (or  a 
sticker)  whenever  information  in  the 
supplement  became  materially 
inaccurate.173  Today,  we  propose  to 
reduce  the  frequency  with  which 
advisers  would  have  to  deliver  clients 
an  updated  supplement  so  that  they 
would  only  deliver  them  to  existing 
clients  when  new  disclosure  of  a 
disciplinary  event,  or  a  material  change 
to  disciplinary  information  already 
disclosed,  in  response  to  proposed  Part 
2B,  Item  3,  which  we  believe  is  critical 
information  for  clients.  As  we  noted 
above,  we  believe  disciplinary 
information  is  important  because  it 
reflects  upon  the  supervised'person’s 
integrity  and  may  affect  a  client’s  trust 
and  confidence  in  that  person. 

As  with  the  brochure,  advisers  would 
have  to  amend  a  brochure  supplement 
promptly  if  information  in  it  becomes 
materially  inaccurate,  and  any  new 
clients  who  would  be  required  to 
receive  that  supplement  must  be  given 
the  amended  version  (or  the  “old” 
supplement  and  a  sticker). 

Supplements,  like  brochures,  could  be 
delivered  on  paper  or  electronically.174 
However,  unlike  the  delivery 
requirement  for  firm  brochures,  and 
because  we  believe  most  information  in 
the  supplement  is  less  likely  to  become 
materially  inaccurate  over  time,  advisers 
would  not  be  required  to  deliver 
supplements  to  existing  clients 
annually.  We  request  comment 
generally  on  the  proposed  updating  and 
delivery  requirements  for  brochure 
supplements.  We  also  request  comment 
on  our  proposal  to  require  advisers  to 
deliver  updated  supplements  to  clients 
describing  changes  to  disciplinary 
information.  Should  we  also  require 
updated  supplements  to  be  delivered  if 
other  information  changes? 

2.  Format 

The  proposed  amendments  would 
require  advisers  to  write  their 
supplements  in  plain  English,  but 
would  give  advisers  considerable 
flexibility  in  presenting  information  in  a 
format  that  best  suits  their  firms.175  This 
flexibility  is  designed  to  reduce  the  cost 
of  preparing  and  delivering 
supplements.  Advisers  would  be 


172  See  note  166  above. 

173  Proposing  Release  at  n.  215. 

174  Proposed  Instruction  4  to  Part  2B. 

175  See  Proposed  Instruction  6  to  Part  2B. 


permitted  to  include  supplement 
information  in  the  firm’s  brochure,  an 
approach  that  may  be  attractive  to 
smaller  firms  with  few  persons  for 
whom  they  would  be  required  to 
prepare  supplements.176  Advisers  could 
also  elect  to  prepare  a  supplement  for 
each  supervised  person,  or  alternatively, 
they  could  prepare  separate 
supplements  for  different  groups  of 
supervised  persons  (e.g.,  all  supervised 
persons  in  a  particular  office  or  work 
group).  We  request  comment  generally 
on  the  proposed  format  for  brochure 
supplements. 

3.  Supplement  Items 

Most  commenters  who  addressed  the 
proposed  items  supported  the  proposed 
content  of  the  brochure  supplements.177 
As  we  are  proposing  it  today,  Part  2B 
would  consist  of  six  items.  We  are 
proposing  to  omit  two  that  we  originally 
proposed  in  2000.  We  would  omit 
originally  proposed  Item  7,  which 
would  have  required  disclosure  if  the 
supervised  person  had  been  the  subject 
of  a  bankruptcy  petition  during  the  past 
10  years.178  Commenters  asserted  that  a 
personal  bankruptcy  is  not  necessarily 
indicative  of  a  supervised  person’s 
investment  advisory  skills  and  thus 
need  not  be  disclosed  in  the  brochure 
supplement.  In  light  of  these  comments, 
we  have  eliminated  this  item.  Should 
we  require  disclosure  of  personal 
bankruptcies  in  supplements  and,  if  so, 
why?  We  are  proposing  most  of  the 
other  items,  each  of  which  we  discuss 
below,  as  originally  proposed.  In 
addition  to  our  specific  requests  for 
comment,  we  request  comment 
generally  on  each  of  these  items. 

Item  1.  Cover  Page.  The  supplement’s 
cover  page  would  include  information 
identifying  the  supervised  person  and 
the  advisory  firm. 

Item  2.  Educational  Background  and 
Business  Experience.  Item  2  would 
require  the  supplement  to  describe  the 
supervised  person’s  formal  education 
and  his  or  her  business  background  for 
the  past  five  years.179  If  the  supervised 


,78IARD  data  as  of  September  30,  2007  indicate 
that  nearly  82  percent  of  advisers  registered  with  us 
have  10  or  fewer  employees  performing  investment 
advisory  functions  on  their  behalf.  Over  67  percent 
have  five  or  fewer  employees  performing  advisory 
functions. 

177 E.g.,  AIMR  Letter;  CFA  Letter;  CFP  Board 
Letter. 

178  In  2000,  we  proposed  disclosure  of  bankruptcy 
filings  of  supervised  persons.  We  are,  as  discussed 
above,  proposing  Item  18  of  Part  2A,  which  would 
require  the  firm’s  brochure  to  disclose  whether  the 
advisory  firm  has  been  the  subject  of  a  bankruptcy 
petition  during  the  past  10  years. 

179  Currently,  Item  6  of  Part  2  of  Form  ADV 
requires  this  information  about  the  adviser's 
principal  executive  officers  and  about  individuals 


person  either  has  no  formal  education 
after  high  school  or  has  no  business 
background,  the  adviser  would  have  to 
disclose  this  fact  in  the  supplement. 

We  are  not,  as  originally  proposed, 
including  the  requirement  to  describe 
professional  designations  or 
attainments.  Advisers  would  be 
permitted,  however,  to  include 
information  about  professional 
designations  and  attainments  in  the 
supplement  if  they  so  choose.180  We  are 
concerned  that  in  light  of  the  already 
large  number  and  variety  of  existing 
designations,  requiring  such 
information  may  encourage  the 
proliferation  of  fictitious  and 
meaningless  designations.  In  addition, 
our  staff  and  other  securities  regulators 
have  warned  that  investors  may  be 
confused  by  some  professional 
designations,  such  as  those  that  imply 
expertise  in  providing  services  to 
seniors.181  We  request  comment  about 
this  approach.  Should  we  require 
disclosure  about  professional 
designations  and  attainments?  Are  there 
additional  items  related  to  educational 
background  and  business  experience 
that  we  should  include?  Have  we 
included  disclosure  items  that  are  not 
relevant? 

Item  3.  Disciplinary  Information.  Item 
3  would  require  disclosure  of  any  legal 
or  disciplinary  event  that  is  material  to 
a  client’s  evaluation  of  the  supervised 
person’s  integrity.  Many  commenters 
supported  our  2000  proposal.182  One 
commenter,  the  United  Services 
Planning  Association,  opposed  it,  saying 
that  such  disclosure  would  be  punitive 
and  unnecessary.  Some  others  suggested 
that  the  scope  of  the  required 
disciplinary  disclosure  be  narrowed,  or 
that  advisers  might  not  have  the 
information  about  their  supervised 
persons’  disciplinary  history.183  Two 


who  determine  general  investment  advice  on  behalf 
of  the  adviser. 

180  Some  commenters,  however,  supported 
disclosure  of  professional  designations  (AIMR 
Letter;  CFP  Board  Letter;  FPA  Letter). 

181  See  Protecting  Senior  Investors:  Report  of 
Securities  Firms  Providing  "Free  Lunch"  Sales 
Seminars.  Joint  Report  by  the  Staff  of  the 
Commission’s  Office  of  Compliance  Inspections  and 
Examinations,  NASAA,  and  FINRA  (available  at 
http://www.sec.gov/spotIight/seniors/ 
freeIunchreport.pdf );  Staff  Update.  “ Senior ” 
Specialists  and  Advisors:  What  You  Should  Know 
About  Professional  Designations  (available  at 
http://www.sec.gov/investor/pubs/senior- 
profdes.htm ).  While  we  acknowledge  that  a  number 
of  well-regarded  professional  designations  and 
attainments  exist,  the  required  credentials,  training, 
and  experience  associated  with  different 
designations  varies  widely. 

182  AIMR  Letter;  CFA  Letter;  CFP  Board  Letter; 
FPA  Letter. 

183  E.g.,  AmEx  Letter;  ICI  Letter;  Greenville  Letter; 
Legg  Mason  Letter;  Securities  America  Letter. 
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commenters,  SIFMA  and  the  FPA, 
recommended  limiting  the  disclosure  to 
events  that  are  the  subject  of  a  final 
order  or  judgment,  and  not  requiring 
disclosure  if  the  supervised  person  is 
named  in  a  pending  criminal 
proceeding.  Four  commenters  supported 
our  proposal  to  require  disclosure  if  a 
supervised  person’s  professional 
designations  are  suspended  or  revoked, 
arguing  that  consumers  would  benefit 
from  having  full  disclosure  of  all 
relevant  information.184  Three 
commenters  opposed  that  disclosure, 
arguing  among  other  things,  that 
suspension  or  revocation  proceedings 
do  not  “guarantee  due  process”  and 
could  occur  for  “mundane”  reasons 
(e.g.,  failure  to  pay  dues).185 

In  general,  we  believe  that  advisory 
clients  would  consider  the  listed 
disciplinary  events  critically  important 
in  determining  whether  to  hire  or  retain 
an  adviser  or  any  specific  supervised 
person  of  that  adviser.  We  believe  it  is 
important  that  clients  have  information 
concerning  disciplinary  events  that 
involve  the  persons  who  are 
substantially  responsible  for  the  ' 
investment  advice  that  clients  receive. 
Thus,  we  are  proposing  Item  3  largely  as 
we  proposed  it  in  2000  to  require 
substantially  the  same  disclosure 
requirements  for  the  supervised 
person’s  disciplinary  history  as  we  are 
proposing  for  the  firm’s  disciplinary 
history.186 


184  AIMR  Letter;  CFA  Letter;  CFP  Board  Letter; 
FPA  Letter. 

185  AmEx  Letter;  June  2000  LAA  Letter;  T.  Rowe 
Price  Letter. 

186  As  in  proposed  Item  9  of  Part  2  A,  proposed 
Item  3  of  Part  2B  would  include  a  list  of  events  that 
are  presumptively  material  if  they  occurred  in  the 
prior  10  years.  The  list  parallels  the  proposed  list 
of  legal  and  disciplinary  events  in  Item  9  of  Part  2A 
that  must  be  disclosed  in  the  firm  brochure  and 
which  are  derived  from  the  existing  disclosure 
requirements  set  out  in  rule  206(4)— 4.  The  list  also 
is  substantially  similar  to  the  list  of  disciplinary 
events  advisers  are  already  required  to  disclose  in 
response  to  Item  11  of  Form  ADV,  Part  1A.  With 
respect  to  commenter’s  concerns  regarding  the 
burdens  of  requiring  disclosure  of  “pending 
criminal  proceedings,”  the  required  disclosure  is 
narrow,  as  it  would  not  include  other 
investigations,  or  arrests  or  similar  charges  effected 
in  the  absence  of  a  formal  criminal  indictment  or 
information  (or  equivalent  formal  charge).  See  Form 
ADV:  Glossary. 

As  under  proposed  Item  9  of  Part  2A,  proposed 
Item  3  of  Part  2B  would  permit  an  adviser  to  rebut 
the  presumption  with  respect  to  a  particular  event, 
in  which  case  no  disclosure  to  clients  about  the 
event  would  be  required.  We  would,  however, 
require  an  adviser  rebutting  a  presumption  of 
materiality  to  document  that  determination  in  a 
memorandum  and  retain  that  record  in  order  to 
better  permit  our  staff  t<j  monitor  compliance  with 
this  important  disclosure  requirement.  The  same 
standard  as  under  Item  9  would  apply,  and 
similarly,  a  note  in  Item  3  would  explain  four 
factors  the  adviser  should  consider  when  assessing 
whether  the  presumption  can  be  rebutted. 


In  response  to  comments,  we  have 
clarified  that  an  adviser  would  be 
required  to  disclose  a  proceeding  that 
revoked  or  suspended  the  supervised 
person’s  professional  attainment, 
designation,  or  license  only  if  the  action 
was  a  result  of  a  violation  of  rules 
relating  to  professional  conduct.187  We 
also  added  a  proposed  requirement  that 
the  supplement  describe  any  event  over 
which  the  supervised  person  has  ever 
resigned  or  otherwise  relinquished  a 
professional  attainment,  designation  or 
license  in  anticipation  of  it  being 
suspended  or  revoked  (other  than  for 
suspensions  or  revocations  for  failure  to 
pay  membership  dues).  We  believe 
clients  would  wish  to  know  about  these 
kinds  of  events  as  they  may  reflect  on 
the  integrity  of  the  supervised  person. 

We  believe  our  proposal  strikes  an 
appropriate  balance  among  the  concerns 
raised  by  commenters.  We  request 
comment  on  whether  it  does.  Are  there 
listed  disciplinary  events  that  we 
should  remove  or  modify?  Are  there 
additional  types  of  disciplinary  events 
that  we  should  list?  For  example, 
should  we  require  disclosure  of  all  cease 
and  desist  and  censure  orders?  Are  there 
other  events,  such  as  arbitration  claims 
or  awards,  which  could  be  characterized 
as  disciplinary  and  should  be  disclosed 
in  a  supplement?  If  we  were  to  require 
advisers  to  make  disclosure  regarding 
arbitration  claims  or  awards,  should  we 
require  such  disclosure  only  if  the 
award  or  claim  exceeds  a  specified 
amount?  If  so,  what  should  that  amount 
be? 188  Is  any  of  the  proposed 
information  not  useful  to  advisory 
clients? 

Item  4.  Other  Business  Activities.  Item 
4  would  require  an  adviser  to  describe 
other  business  activities  of  its 
supervised  person.  The  item  specifically 
would  require  disclosure  with  respect  to 
other  capacities  in  which  the  supervised 
person  participates  in  any  investment- 
related  business  and  any  conflicts  of 
interest  such  participation  may 
create.189  In  addition,  we  would  require 
the  supplement  to  include  information 
about  any  compensation,  including 
bonuses  and  non-cash  compensation, 
the  supervised  person  receives  based  on 
the  sales  of  securities  as  well  as  an 
explanation  of  the  incentives  this  type 
of  compensation  creates.190  As  we  noted 
in  the  Proposing  Release,  this  practice 


187  See  CFP  Board  Letter;  T.  Rowe  Price  Letter. 

188  Determining  whether  to  include  disclosure  of 
arbitration  proceedings  in  brochure  supplements 
raises  the  same  issues  as  would  be  involved  in 
requiring  such  disclosure  in  firm  brochures.  See 
discussion  above  at  notes  69-70  and  accompanying 
text. 

189  Proposed  Item  4. A  of  Part  2B. 

190  proposed  Item  4.A.2  of  Part  2B. 


creates  an  incentive  for  the  supervised 
person  to  base  investment 
recommendations  on  his  own 
compensation  rather  than  on  clients’ 
best  interests.191  We  are  also  proposing, 
with  some  revisions,  a  requirement  to 
disclose  other  business  activities  or 
occupations  that  the  supervised  person 
engages  in  for  pay.192  Clients  may  have 
different  expectations  of  an  individual 
whose  sole  business  is  providing 
investment  advice  than  of  an  individual 
who  is  engaged  in  other  substantial 
business  activities. 

One  commenter,  the  CFA, 
enthusiastically  supported  our  proposal, 
stating  that  clients  would  benefit  greatly 
from  disclosures  about  a  supervised 
person’s  other  business  activities.  Two 
others,  T.  Rowe  and  the  IAA,  argued 
that  disclosure  of  other  business 
activities  should  be  limited  to 
substantial  investment-related  activities 
that  provide  a  major  source  of  that 
person’s  income.  We  would  continue  to 
require  disclosure  of  other  business 
activities  because  we  believe  that,  as 
reflected  in  the  CFA’s  corrtments, 
investors  would  find  this  information 
helpful  in  assessing  the  conflicts  created 
by  those  activities.  We  are  not  limiting 
the  proposed  disclosure  of  other 
investment-related  activities  to  those 
characterized  as  “substantial,”  because 
we  believe  the  client  is  in  the  best 
position  to  assess  the  significance  of  any 
other  business  activities  and  the  impact 
that  they  may  have  on  their  advisory 
relationship. 

We  are,  however,  proposing  to  require 
disclosure  about  only  those  non¬ 
investment-related  business  activities  or 
occupations  that  provide  a  substantial 
source  of  the  supervised  person’s 
income  or  that  involve  a  substantial 
amount  of  the  supervised  person’s  time. 
We  believe  this  responds  to 
commenters’  concerns  by  eliminating 
unnecessary  disclosure  about  relatively 
insignificant  other  business  activities, 
while  still  requiring  important 
disclosures  that  inform  clients  of  the 
supervised  person’s  primary  business 
activities.  We  request  comment  as  to 
this  approach.  We  request  comment 
specifically  with  regard  to  whether  this 
information  would  be  useful  to  a  client’s 
evaluation  of  a  supervised  person’s 
competence.  Further,  we  have  not 
defined  “substantial”  for  purposes  of 
this  item,  preferring  instead  to  leave 
some  flexibility  for  advisers  to 
determine  whether  their  supervised 
person’s  non-investment-related 
business  provides  a  substantial  source 


191  See  Proposing  Release  at  n.  219  and 
accompanying  text. 

192  Proposed  Item  4.B  of  Part  2B. 
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of  income  or  involves  a  substantial 
amount  of  time.  Is  our  approach 
appropriate? 

Item  5.  Additional  Compensation. 

This  proposed  item  would  require  that 
the  supplement  describe  arrangements 
in  which  someone  other  than  a  client 
gives  the  supervised  person  an 
economic  benefit  (such  as  a  sales  award 
or  other  prize)  for  providing  advisory 
services.193  The  proposed  item  would 
specify  that  regular  salary  need  not  be 
disclosed. 

One  commenter,  the  CFA,  strongly 
supported  this  proposed  item,  while 
two  others  objected,  arguing  that  it 
would  require  disclosure  of  confidential 
and  proprietary  business  information  of 
the  adviser.194  While  we  understand 
that  firms  may  wish  to  keep  sales 
awards  or  prizes,  and  similar  incentive 
structures,  confidential,  these  types  of 
arrangements  can  create  significant  and 
material  conflicts  of  interest  that  may 
bias  the  advice  being  presented.  We 
believe  clients  need  to  know  about  these 
arrangements  in  order  to  assess  the 
advisory  services  of  a  firm’s  supervised 
person.  Are  we  correct?  In  addition,  we 
request  comment  on  alternatives  that 
might  strike  a  different  balance  between 
concerns  about  disclosure  of  advisers’ 
confidential  and  proprietary  business 
information  with  clients’  need  to  be 
informed  of  material  conflicts  of 
interest. 

Item  6.  Supervision.  This  item  would 
require  an  adviser  to  explain  how  the 
firm  monitors  the  advice  provided  by  its 
supervised  person.195  It  also  would 
require  a  firm  to  provide  the  client  with 
the  name,  title  and  telephone  number  of 
the  person  responsible  for  supervising 
the  advisory  activities  of  the  supervised 
person.  This  information  would  permit 
the  client  to  contact  other  advisory 
personnel  when  necessary  to  address 
any  problems  in  the  advisory 
relationship.  We  are  proposing  this  item 
in  the  same  form  as  we  proposed  it  in 
2000.  Commenters  who  addressed  the 
item  supported  disclosure  of 
information  on  the  supervision  of  the 
individual  that  is  the  subject  of  the 
supplement.196 


193  Bonuses  based  (in  part  or  whole)  on  sales, 
client  referrals  or  new  accounts  would  trigger 
required  disclosure,  but  other  bonuses  would  not. 

194  DE  Shaw  Letter;  DP&W  Letter. 

195  As  we  discuss  in  more  detail  above  in  Section 
II.B.l  of  this  Release,  we  have  narrowed  the  scope 
of  supervised  persons  who  would  need  a 
supplement.  As  a  result,  we  do  not  believe  it  is 
necessary  to  propose,  as  we  did  in  2000,  to  require 
the  supplement  to  discuss  who  formulates  the 
advice  a  supervised  person  gives  to  clients. 

196  See  AIMR  Letter;  CFA  Letter.  • 


C.  Filing  Requirements,  Public 
Availability,  and  Transition 

We  propose  to  amend  our  rules  to 
require  advisers  to  file  their  new 
brochures  with  us  electronically 
through  the  IARD  system,  which  would 
permit  us  to  make  them  publicly 
available  through  our  Web  site.197  Part 
1  of  Form  ADV  has  been  filed 
electronically  and  the  information 
contained  in  it  publicly  available  since 
2001.  At  the  time  we  adopted  the 
amendments  to  Part  1 .  we  exempted 
advisers  from  submitting  Part  2  to  us 
because  the  IARD  was  not  ready  to 
accept  those  filings.198  The  required 
system  functionality  is  now  available, 
and  we  therefore  propose  to  reinstate 
the  filing  requirement  so  that  we,  and 
members  of  the  public,  may  have  ready 
access  to  adviser  brochures. 

The  IARD  is  able  to  accept  brochure 
filings  using  the  Adobe  Portable 
Document  Format  (“PDF”),  which 
would  allow  advisers  to  capture 
information  from  any  application  on 
any  computer  system.199  Utilizing  PDF 
format  would  promote  accessibility  to 
brochure  filings  by  enabling  users  of  our 
public  disclosure  Web  site  to  access  and 
read  brochures  filed  on  IARD  without 
having  to  possess  the  particular  software 
used  by  each  adviser  to  prepare  its 
brochure.200  The  PDF  format,  which 
limits  transferability  of  computer 
viruses,  also  permits  full-text  search 
features  that  make  it  easy  to  locate 
words,  bookmarks,  and  data  fields 
within  a  brochure,  and  it  permits  the 
IARD  to  accept  brochures  that  include 
graphics  and  charts,  so  that  advisers 
who  choose  to  use  more  elaborate 
brochures  need  not  also  prepare  a  plain 
text  version  solely  for  purposes  of  filing 
it  with  the  Commission.  We  believe  that 
the  ability  to  accept  PDF  filings  presents 
the  most  flexible  and  cost-efficient 
approach.201  We  request  comment  about 


197  Proposed  rule  204-l(b).  In  some  cases  an 
adviser  will  not  have  to  file  a  brochure  because  it 
is  not  required  to  deliver  one.  See  above  Section 
II.A.3  of  this  Release.  When  an  adviser  has  not 
submitted  a  brochure  as  part  of  its  Form  ADV  filing, 
the  IARD  system  will  generate  an  automated 
message  asking  an  adviser  that  has  not  attached  a 
brochure  to  its  filing  to  confirm  that  it  is  not 
required  to  prepare  a  brochure. 

198  See  Note  to  current  rule  204-l(c). 

,99IARD  system  functionality  for  electronic  filing 
of  brochures  is  currently  operational  and  the  state 
securities  regulators  have  been  running  a  voluntary 
pilot  program  for  advisers  to  file  the  current  version 
of  Part  2  using  PDF. 

200  pdf  reader  software  is  widely  available  and  is 
a  standard  feature  on  most  word  processing 
software.  Additionally,  users  may  download  this 
software  for  free  from  the  Internet. 

2°i  pdf  converter  software  is  already  widely 
available  and  in  many  cases  comes  as  a  standard 
feature  on  word  processing  software.  We  anticipate 
that  most,  if  not  all,  investment  advisers  will  have 


whether  advisers  currently  have  access 
to  PDF  conversion  software.  We  also 
request  comment,  however,  on  whether 
we  should  permit  advisers  to  file  their 
brochures  in  other  electronic  formats.  If 
so,  which  ones  and  why?  Should  we 
consider  requiring  advisers  to  file 
brochure  information  that  makes  use  of 
data  tagging  technologies  and 
taxonomies  such  as  extensible  Business 
Reporting  Language  (“XBRL”}?202 

The  IARD  will  provide  advisers  with 
access  to  the  Part  2  Items  and 
instructions.  Instead  of  completing  Part 
2  on-line,  advisers  will  create  their 
brochure  on  their  own  computers  and 
then  attach  the  completed  document  to 
their  filing  on  IARD,  much  like 
attaching  a  document  to  an  e-mail.  To 
update  brochures,  advisers  will  make 
the  necessary  changes  on  their  own 
computers  and  then  attach  the  revised 
versions  to  an  IARD  filing.  The  IARD 
will  not  accept  an  annual  updating 
amendment  without  an  updated 
brochure.  However,  if  no  changes  are 
necessary  when  an  adviser  is  submitting 
its  annual  updating  amendment,  an 
adviser  will  have  the  option  of 
indicating  on  IARD  that  its  current 
brochure  does  not  contain  any 
materially  inaccurate  information.  If  an 
adviser  ceases  to  use  a  particular 
brochure,  it  will  be  able  to  eliminate  it 
from  its  current  filing.  Our  Web  site  will 
make  only  the  firm’s  current  filings 
publicly  available  because  that  filing 


access  to  such  software,  and  thus  would  not  need 
to  incur  additional  expense  associated  with  filing 
their  brochure  in  PDF  format  were  we  to  adopt  this 
proposal.  We  are  currently  exploring  options  with 
the  FINRA  for  making  PDF  converter  software 
available  to  those  investment  advisers  that  do  not 
already  have  it. 

202  Data  tagging  uses  standard  definitions  (or  data 
tags)  to  translate  text-based  information  into  data 
that  is  interactive,  i.e.,  data  that  can  be  retrieved, 
searched,  and  analyzed  through  automated  means. 
XBRL  is  a  language  for  the  electronic 
communication  of  business  and  financial  data  that 
was  developed  as  an  open  source  specification  that 
describes  a  standard  format  for  tagging  financial 
and  other  information  to  facilitate  the  preparation, 
publication,  and  analysis  of  that  information  by 
software  applications.  In  2005  we  adopted  rules 
instituting  a  program  that  permits  certain  filers,  on 
a  voluntary  basis,  to  submit  specified,  supplemental 
disclosure  tagged  in  XBRL  format  as  an  exhibit  to 
certain  filings  on  the  Commission's  Electronic  Data 
Gathering,  Analysis  and  Retrieval  System  • 

(“EDGAR”).  See  XBRL  Voluntary  Financial 
Reporting  Program  on  the  EDGAR  System, 

Securities  Act  Release  No.  8529  (Feb.  3,  2005)  (70 
FR  6556  (Feb.  8,  2005)].  In  July  2007,  we  extended 
the  voluntary  reporting  program  to  enable  mutual 
funds  to  submit  supplemental  tagged  information 
contained  in  the  risk/ return  summary  section  of 
their  prospectuses.  Extension  Of  Interactive  Data 
Voluntary  Reporting  Program  On  The  EDGAR 
System  To  Include  Mutual  Fund  Risk/Return 
Summary  Information.  Securities  Act  Release  No. 
8823  (July  11.  2007)  [72  FR  39290  (July  17,  2007)]. 
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should  contain  the  most  up-to-date 
information  about  the  adviser.203 

As  proposed,  advisers  would  not  be 
required  to  file  brochure  supplements  or 
supplement  amendments  with  the 
Commission  and  therefore  they  will  not 
be  available  on  the  Commission’s  public 
disclosure  Web  site.204  We  are  not 
proposing  to  require  filing  of 
supplements  so  as  to  reduce  the 
potential  burdens  on  advisers  and 
because  the  supplement  disclosure 
requirement  is  designed  primarily  to 
provide  advisers’  clients  with 
background  information  about  the 
particular  supervised  persons  with 
whom  they  are  dealing.  We  believe  this 
information  is  less  likely  to  be  of 
interest  to  the  general  investing 
public.205  Advisers  would  be  required, 
however,  to  maintain  copies  of  all 
supplements  and  amendments  in  their 
files.206  We  request  comment  on  our 
approach.  Should  we  require  brochure 
supplements  and  amendments  to 
brochure  supplements  to  be  filed  with 
us  through  the  IARD  system  and  be 
made  to  available  to  the  public  through 
our  Web  site? 

To  provide  adequate  notice  and 
opportunity  to  comply  with  the 
proposed  brochure  filing  requirements, 
new  applicants  for  registration  with  us 
as  investment  advisers  would  not  be 
required  to  include  their  brochures  as 
part  of  their  initial  application  for 
registration  until  the  date  six  months 
afterTKe  effective  date  of  the 
amendments.  After  that  date,  however, 
the  Commission  would  not  accept  any 
initial  application  for  registration  as  an 
investment  adviser  that  does  not 
include  a  brochure  that  satisfies  the 
requirements  of  Part  2  A  of  Form 
ADV.207 

Similarly,  we  believe  it  would  be 
helpful  to  provide  sufficient  time  for 
advisers  already  registered  with  us  to 


203  As  discussed  above,  historical  filings  would 
nonetheless  be  available  for  public  inspection  and 
copying  in  the  Commission's  Public  Reference 
Room.  See  above  note  153. 

204  Proposed  rules  203-l(b)  and  204-l(c)  and 
proposed  Instruction  8  to  Part  2B  of  Form  ADV. 
Because  brochure  supplements  would  not  be  filed 
with  us,  they  would  not  be  required  as  part  of  any 
state  notice  filing.  Section  307(a)  of  the  National 
Securities  Market  Improvement  Act  of  1996,  Public 
Law  104—290, 110  Stat.  3416  (1996)  (state  securities 
authorities  may  only  require  SEC-registered 
advisers  to  file  with  the  states  copies  of  those 
documents  advisers  have  filed  with  the 
Commission). 

205  we  note  that  the  disciplinary  history  of  an 
adviser's  supervised  persons  is  required  to  be 
reported  as  part  of  the  adviser’s  filing  of  Part  1  of 
Form  ADV,  and  is  available  to  the  Commission 
through  the  IARD  and  to  the  public  via  the 
Commission’s  public  disclosure  Web  site. 

206  proposed  rules  203-l(b)  and  204-l(c)  and 
proposed  Instruction  8  to  Part  2B  of  Form  ADV. 

207  Proposed  rule  203-l(a)(2). 


prepare  the  new  brochure  and  brochure 
supplements.  Accordingly,  we  propose 
to  implement  a  transition  schedule 
requiring  advisers  to  comply  with  the 
new  Part  2  requirements  by  the  date 
they  must  make  their  next  annual 
updating  amendment  to  Form  ADV 
following  the  date  the  revised  form 
becomes  effective.  In  no  case,  however, 
would  any  adviser  be  required  to 
comply  with  the  new  requirements 
earlier  than  six  months  after  they 
become  effective.208  We  request 
comment  on  our  proposed 
implementation  plan.  Would  a  six- 
month  period  from  the  effective  date  of 
the  revised  form  provide  enough  time 
for  advisers  to  complete  their  new 
brochures?  If  not,  please  explain  why 
and  how  much  time  advisers  would 
need  to  complete  their  new  brochures. 
Should  implementation  of  the  brochure 
requirements  be  on  a  separate  timetable 
from  implementation  of  the  brochure 
supplement  requirements? 

III.  Amendments  to  Form  ADV 
Instructions  and  Glossary 

In  conjunction  with  the  proposed  Part 
2  amendments,  we  are  also  proposing  to 
make  conforming  amendments  to  the 
General  Instructions  and  the  Glossary  of 
Terms  for  Form  ADV.  We  propose 
amending  the  General  Instructions  to 
Form  ADV  to  include  instructions 
regarding  brochure  filing  requirements. 
Similarly,  we  would  amend  the 
Glossary  of  Terms  to  add  the  following 
five  terms  that  are  used  in  proposed  Part 
2:  (i)  “Brochure;”  209  (ii)  “brochure 
supplement;”  210  (iii)  “investment 
adviser  representative;”  211  (iv) 
“supervised  person;”212  and  (v)  “wrap 


208  Proposed  rule  204-1 (b)(2). . 

209  ••Brochure”  would  mean:  "A  written 
disclosure  statement  that  your  firm  is  required  to 
provide  to  clients  and  prospective  clients.”  See 
Form  ADV:  Glossary. 

2,0  “Brochure  supplement”  would  mean:  “A 
written  disclosure  statement  containing  information 
about  certain  of  your  supervised  persons  that  your 
firm  is  required  by  Part  2B  of  Form  ADV  to  provide 
to  clients  and  prospective  clients.”  See  Form  ADV: 
Glossary. 

211  “Investment  adviser  representative”  would 
mean: 

Any  of  your  firm’s  supervised  persons  (except 
those  that  provide  only  impersonal  investment 
advice)  is  an  investment  adviser  representative, 
if  — 

•  the  supervised  person  regularly  solicits,  meets 
with,  or  otherwise  communicates  with  your  firm’s 
clients, 

•  the  supervised  person  has  more  than  five 
clients  who  are  natural  persons  and  not  high  net 
worth  individuals,  and 

•  more  than  ten  percent  of  the  supervised 
person’s  clients  are  natural  persons  and  not  high 
net  worth  individuals.  See  Form  ADV:  Glossary. 

212  “Supervised  person”  would  mean:  “Any  of 
your  officers,  partners,  directors  (or  other  persons 
occupying  a  similar  status  or  performing  similar 
functions),  or  employees,  or  any  other  person  who 


brochure  or  wrap  fee  program 
brochure.”213  We  also  would  update  the 
Glossary  to  jeflect  cross-references  to 
these  new  terms,  and  cross-references  to 
existing  Glossary  entries  used  in  the 
revised  portions  of  the  Form. 

We  also  are  proposing  to  update  the 
Glossary  to  correct  a  discrepancy  in  the 
definition  of  “Non-Resident”  to  make  it 
consistent  with  the  definition  in  rule  0- 
2,  the  Advisers  Act  rule  related  to  the 
procedures  for  serving  process, 
pleadings,  and  other  papers  on  non¬ 
resident  investment  advisers,  and 
advisers’  non-resident  general  partners 
and  managing  agents.  This  proposed 
revision  would  properly  effect  the 
Commission’s  intent  at  the  time  the 
Glossary  was  originally  adopted,  that 
the  definition  of  “Non-Resident”  in  the 
Glossary  be  the  same  as  that  in  rule  0— 

2. 214  Although  technical  in  nature,  this 
amendment  may  potentially  result  in  an 
increased  number  of  corporate  entities 
qualifying  as  non-resident  general 
partners  or  managing  agents  of  SEC- 
registered  advisers.  Certain  entities 
would  be  required  to  file  Form  ADV-NR 
with  the  Commission  to  appoint  agents 
for  service  of  process  because  they 
relied  on  the  glossary  definition  and  did 
not  previously  file  the  form. 

We  request  comment  on  these 
proposed  amendments. 

IV.  Amendments  to  Rule  204-2 

We  also  are  proposing  conforming 
amendments  to  Advisers  Act  rule  204- 
2,  the  rule  that  sets  forth  the 
requirements  for  maintaining  and 
preserving  specified  books  and  records, 
to  require  SEC-registered  investment 
advisers  to  retain  copies  of  each 
brochure,  brochure  supplement,  and 
each  amendment  to  the  brochure  and 
supplements  that  are  prepared  as 
required  under  the  rule  204-3. 21 5  This 


provides  investment  advice  on  your  behalf  and  is 
subject  to  your  supervision  or  control.”  See  Form 
ADV:  Glossary. 

2.3  “Wrap  brochure  or  wrap  fee  program 
brochure”  would  mean:  “The  written  disclosure 
statement  that  sponsors  of  wrap  fee  programs  are 
required  to  provide  to  each  of  their  wrap  fee 
program  clients.”  See  Form  ADV:  Glossary. 

2.4  This  proposed  amendment  would  change  the 
definition  of  “Non-Resident”  to  include  “a 
corporation  incorporated  in  or  having  its  principal 
place  of  business  in  any  place  not  subject  to  the 
jurisdiction  of  the  United  States.”  (Emphasis 
added).  See  rule  0— 2(b)(2)  [17  CFR  275.0--3(b)(2)]. 
The  current  Glossary  definition  includes  a 
"corporation  incorporated  in  and  having  its 
principal  place  of  business  in  any  place  not  subject 
to  the  jurisdiction  of  the  United  States.”  (Emphasis 
added).  See  Form  ADV:  Glossary.  Inclusion  in  the 
current  Glossary  definition  of  the  conjunctive 
“and”  rather  than  the  disjunctive  “or”  was 
unintentional. 

215  Proposed  rule  204— 2(a)(14)(i).  The  proposed 
rule  also  would  require  advisers  to  keep  and 
maintain  a  copy  of  any  summary  of  material 
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proposed  change  is  designed  to  update 
the  books  and  records  rule  in  light  of 
our  proposed  changes  to  Part  2.216 
Additionally,  the  proposed  amendments 
would  require  SEC-registered  advisers 
to  prepare  and  preserve  documentation 
of  the  method  they  use  to  compute 
managed  assets  for  purposes  of  Item  4.E 
in  Part  2A  of  Form  ADV,  if  that  method 
differs  from  the  method  used  to 
calculate  “assets  under  management”  in 
Part  1A  of  Form  ADV.217  The 
amendments  also  would  require 
advisers  to  prepare  and  preserve  a 
memorandum  describing  any  legal  or 
disciplinary  event  listed  in  Item  9  in 
Part  2A  and  Item  3  in  Part  2B  of  Form 
ADV  for  the  period  the  event  is 
presumed  material,  if  the  event  is  not 
disclosed  in  the  adviser’s  brochure  or 
the  relevant  brochure  supplement.218 
These  records  would  be  required  to  be 
maintained  in  the  same  manner,  and  for 
the  same  period  of  time,  as  other  books 
and  records  required  to  be  maintained 
under  rule  204-2(a).  We  request 
comment  on  these  proposed 
amendments. 

V.  General  Request  for  Comment 

The  Commission  requests  comment 
on  the  amendments  proposed  in  this 
Release,  suggestions  for  other  additions 
to  the  amendments,  and  comment  on 
other  matters  that  might  have  an  effect 
on  the  proposals  contained  in  this 
Release.  For  purposes  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  Commission 
also  requests  information  regarding  the 
potential  impact  of  the  proposed 
amendments  on  the  economy  on  an 
annual  basis.  Commenters  should 
provide  empirical  data  to  support  their 
views. 

VI.  Paperwork  Reduction  Act 

Certain  provisions  of  the  rule  and 
form  amendments  that  we  are  proposing 
today  contain  “collection  of 
information”  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  (“PRA”).219  The 
Commission  is  submitting  these 
proposed  amendments  to  the  Office  of 


changes  that  is  not  included  in  the  brochure  or 
brochure  supplements,  as  well  as  a  record  of  the 
dates  that  each  brochure,  supplement,  amendment, 
and  summary  of  material  change  was  given  to  any 
client.  See  discussion  above  at  notes  27-29  and 
accompanying  text. 

216  Currently,  rule  204-2(a)(14)  requires  advisers 
to  maintain  copies  of  written  statements  and 
amendments  given  or  delivered  to  any  client  or 
prospective  client  under  existing  rule  204-3.  Thus, 
advisers  already  are  required  to  maintain  copies  of 
their  brochures. 

2.7  See  discussion  above  at  note  33. 

2.8  See  discussion  above  at  notes  65-66  and 
accompanying  text,  and  note  186. 

219  44  U.S.C.  3501  etseq. 


Management  and  Budget  (“OMB”)  for 
review  in  accordance  with  44  U.S.C. 
3507(d)  and  5  CFR  1320.11.  The  titles 
for  these  collections  of  information  are 
“Form  ADV,”  “Rule  204-2,”  “Rule  204- 
3,”  and  “Rule  206(4)— 4,”  all  under  the 
Advisers  Act.  These  rules  and  forms 
contain  currently  approved  collection  of 
information  numbers  under  OMB 
control  numbers  3235-0049,  3235-0278, 
3235-0047, and  3235-0345, 
respectively.  An  agency  may  not 
sponsor,  conduct,  or  require  response  to 
an  information  collection  unless  it 
displays  a  currently  valid  OMB  number. 

The  respondents  to  the  collections  of 
information  are  investment  advisers 
registered  or  applying  for  registration 
with  us.  We  use  the  information  to 
determine  eligibility  for  registration 
with  us  and  to  manage  our  regulatory 
and  examination  programs.  Clients  use 
certain  of  the  information  to  determine 
whether  to  hire  or  retain  an  adviser. 

The  amendments  to  Form  ADV  we  are 
proposing  involve  three  distinct 
“collections  of  information”  for 
purposes  of  the  Paperwork  Reduction 
Act.  The  first  is  the  collection  of 
information  connected  with  Form  ADV 
itself,  specifically  our  proposed 
amendments  to  Part  2  of  Form  ADV. 

The  second  collection  of  information 
involved  is  that  under  the  proposed 
amendment  to  rule  204-2,  which 
requires  advisers  to  maintain  and 
preserve  specified  books  and  records. 
The  third  collection  involved  is  that 
related  to  a  proposed  amendment  to  rule 
204-3,  which  requires  advisers  to 
deliver  certain  of  the  information 
required  under  Form  ADV  to  their 
clients. 

In  addition,  we  are  proposing  to 
withdraw  rule  206(4)—4,  the  rule 
requiring  advisers  to  disclose  certain 
disciplinary  and  financial  information, 
because  that  rule  will  become 
duplicative  if  the  amendments  to  Part  2 
of  Form  ADV  are  adopted.  We 
incorporate  the  discussion  of  our 
proposed  withdrawal  of  rule  206(4)—4 
into  the  discussion  of  Part  2  of  Form 
ADV  below. 

A.  Amendments  to  Form  ADV  (17  CFR 
275.203-1,  275.204-1,  and  279.1) 

We  are  proposing  amendments  to  Part 
2  of  Form  ADV  to  provide  advisory 
clients  with  clear,  current,  and  more 
meaningful  disclosure  in  a  narrative, 
plain  English  format.  Rules  203-1  and 
204-1  already  require  every  applicant 
for  investment  adviser  registration  with 
us  to  file  Form  ADV  through  the  IARD 
and  require  every  investment  adviser 
registered  with  us  to  file  amendments  to 
Form  ADV  through  the  IARD  at  least 


annually.229  As  proposed,  the 
amendments  to  rules  203-1  and  204-1 
and  to  Part  2  of  Form  ADV  also  would 
require  advisers  registered  with  us  to 
prepare  and  electronically  file  firm 
brochures  required  by  Part  2A,  and  to 
maintain  copies  of  brochure 
supplements  that  they  deliver  to  clients. 

Tne  information  required  by  the 
proposed  amendments  to  Form  ADV  is 
mandatory.  Responses  are  not  kept 
confidential.  Under  section  204  of  the 
Advisers  Act,  investment  advisers 
required  to  register  with  the 
Commission  must  make  and  keep 
certain  records,  including  those  related 
to  Form  ADV,  for  prescribed  periods, 
generally  for  a  period  of  at  least  five 
years,  and  must  make  and  disseminate 
certain  reports.  In  2000,  when  we 
originally  proposed  revisions  to  Form 
ADV  (including  Part  2),  we  sought  OMB 
approval  of  the  increased  burden 
stemming  from  the  revised  form.221  The 
collection  of  information  was  approved 
and  has  subsequently  been  amended. 
The  currently  approved  total  annual 
burden  for  all  advisers  completing, 
amending,  and  filing  revised  Form  ADV 
(Parts  1  and  2)  with  us,  is  109,678 
hours.222  Because  of  the  passage  of  time 
and  modifications  to  the  original 
proposal,  we  intend  to  resubmit  the 
collection  of  information  under  Form 
ADV  to  OMB  for  approval. 

1.  Part  2  of  Form  ADV 

In  the  Proposing  Release,  we 
acknowledged  that  the  proposed 
amendments  to  Form  ADV  (including 
those  to  Part  2)  would  at  first  increase 
the  then-current  paperwork  burden 
because  most  advisers  would  have  to 
redraft  and  disseminate  a  narrative 
brochure  and  brochure  supplements. 

We  noted  that  most  of  the  new 
paperwork  burden  would  be  incurred  in 
this  initial  preparation,  specifically  in 
drafting  the  narrative  text.  We  further 
observed  that  once  the  adviser  has 
redrafted  its  narrative  brochure, 
proposed  Parts  2A  and  2B  were  not 
expected  to  result  in  any  significant 
burden  increase  over  time  (except  for 
changes  to  the  brochure  that  are 
necessitated  by  changes  in  the  adviser’s 
business).  We  continue  to  believe  that 
the  initial  paperwork  burden  will  be 


220  Presently,  advisers  must  submit  Part  1  of  Form 
ADV  to  us  through  the  IARD  system,  but  are  not 
required  to  submit  a  copy  of  current  Part  2  of  Form 
ADV  to  the  Commission  if  they  maintain  in  their 
files  a  copy  of  their  Part  2  (and  of  any  brochure  they 
deliver  to  clients).  The  copy  they  maintain  in  their 
files  is  considered  filed  with  the  Commission. 

221  See  Proposing  Release,  above  note  5. 

222  The  paperwork  burdens  associated  with  rules 
203-1  and  204-1  are  included  in  the  approved 
annual  burden  associated  with  Form  ADV  and  thus, 
do  not  entail  a  separate  collection  of  information. 
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higher  and  that  the  efficiencies  of  filing 
through  IARD,  over  time,  are  expected 
to  reduce  the  initial  burdens  associated 
with  completing  the  revised  Form  ADV. 

The  Commission  staff  previously 
estimated  that  during  the  first  year  that 
an  adviser  responds  to  Form  ADV, 
including  amended  Part  2,  an  average 
investment  adviser’s  total  collection  of 
information  burden  would  be  22.25 
hours  per  adviser.223  We  estimated  that 
this  average  annual  burden  per  adviser 
would  apply  to  both  new  registrants 
applying  for  registration  with  us,  as  well 
as  to  current  registrants  required  to 
amend  their  Form  AD  Vs  as  a  result  of 
the  proposed  revisions.  This  estimate 
included  time  for  preparation  of 
brochures  and  brochure  supplements  in 
addition  to  the  burden  of  preparing  Part 
1A.  A  few  commenters,  particularly 
those  representing  large  advisory  firms, 
disagreed  with  the  Commission  staff  s 
estimate,  arguing  that  it  would  take 
advisers  much  more  time  to  complete 
and  distribute  their  new  narrative 
brochure  and  brochure  supplements.224 
Large  firms  asserted  that  they  would 
have  “thousands”  of  employees  for 
whom  supplements  would  have  to  be 
prepared. 

We  appreciate  the  different  costs  that 
small  versus  large  firms  may  experience, 
and  so  we  have  made  it  clear  that  our 
estimate  is  an  average  that  takes  into 
consideration  the  thousands  of  advisers 
that  have  a  small  number  of  employees 
as  well  as  the  few  advisers  that  have 
thousands  of  employees.  As  of 
September  30,  2007,  there  were  10,817 
investment  advisers  registered  with  the 
Commission,  and  nearly  82  percent  of 
these  advisers  have  10  or  fewer 
employees  performing  advisory 
functions  on  their  behalf  compared  to 
less  than  one  third  of  one  percent  of 
advisers  who  have  more  than  1 ,000 
employees.225  Moreover,  the  paperwork 
burden  of  preparing  a  narrative  firm 
brochure  is  likely  to  vary  substantially 
among  advisers,  in  part  because 
proposed  Part  2A  would  give  an  adviser 
considerable  flexibility  in  structuring  its 
disclosure,  and  also  because  the  amount 
of  disclosure  required  would  vary 


223  In  the  Proposing  Release  we  estimated  that 
during  the  first  year,  advisers’  use  of  the  revised 
form  would  result  in  an  average  annual  collection 
burden  of  22  hours  per  adviser.  See  Section  IV  of 
the  Proposing  Release.  In  conjunction  with 
adoption  of  our  rule  requiring  advisers  to  adopt 
codes  of  ethics,  we  amended  this  estimated  burden 
by  adding  0.25  hours  to  reflect  the  requirement  that 
an  adviser's  Part  2  contain  a  description  of  its  code 
of  ethics  and  a  statement  that  a  copy  of  the  code 

is  available  upon  request.  See  Code  of  Ethics 
Adopting  Release  above  note  78. 

224  See,  e.g.,  Crist  Letter;  SIFMA  Letter;  Comment 
Letter  Dechert  Price  and  Rhoads  (June  14,  2000). 

225  See  note  176  above. 


among  advisers.226  The  burdens 
associated  with  preparing  the  new 
brochures  will  depend  on  the  size  of  the 
adviser,  the  complexity  of  its 
operations,  and  the  extent  to  which  its 
operations  present  conflicts  of  interest 
with  clients.  Many  of  the  new  items 
imposing  the  most  rigorous  disclosure 
requirements  may  not  apply  to  certain 
small  advisers  because,  for  example, 
those  advisers  may  not  have  soft  dollar 
or  directed  brokerage  arrangements,  or 
may  not  have  custody  of  client  assets. 
Accordingly,  based  on  our  consultations 
with  industry  representatives,  we 
estimate  that  the  average  initial  annual 
burden  associated  with  Form  ADV  may 
range  from  as  little  as  5  hours  for 
smaller  advisers,  to  approximately  50 
hours  for  medium-sized  advisers,  to  as 
much  as  nearly  3,300  hours  for  larger 
advisers.227  Based  on  IARD  data,  we 
estimate  that  there  are  approximately 
8,835  small  advisers,  1,952  medium¬ 
sized  advisers,  and  30  large  advisers.228 
As  such,  we  believe  that  22.25  hours 
remains  an  accurate  reflection  of  the 
time  that  it  will  take  the  average  adviser 
to  complete  revised  Form  ADV 
(including  both  Parts  1  and  2). 229 

As  under  the  currently  approved 
collection,  the  estimated  initial  burdens 
associated  with  using  the  revised  form 
would  be  amortized  over  the  estimated 
period  that  advisers  would  use  their 
revised  brochure.  Thus,  we  have 
amortized  the  paperwork  burdens  of  the 
revised  form  over  a  three-year  period.230 
Respondents  under  this  collection  of 
information  would  be  advisers  currently 
registered  with  the  Commission  as  well 
as  new  applicants  for  investment 


228  Additionally,  since  the  2000  proposal,  we 
have  made  certain  revisions  to  the  proposed  form 
that  scale  back  the  types  of  clients  for  whom 
brochures  and  supplements  must  be  delivered. 
These  revisions  should  actually  have  the  effect  of 
reducing  the  number  of  advisers  who  are  required 
to  prepare  and  update  brochures,  and  thus  may 
actually  reduce  somewhat  the  burden  of  the  revised 
Form  ADV  from  what  was  originally  proposed. 

227  For  purposes  of  this  estimate,  we  have 
categorized  small  advisers  as  those  with  10  or  fewer 
employees,  medium-sized  advisers  as  those  with 
between  11  and  999  employees,  and  large  advisers 
as  those  with  1,000  or  more  employees. 

228  Unless  otherwise  noted,  the  IARD  data  cited 
below  is  based  on  advisers’  responses  to  questions 
on  Part  1 A  of  Form  ADV  as  of  September  30,  2007. 

229  [8,835  small  advisers  x  an  estimated  5  hours/ 
adviser]  +  [1,952  medium-sized  advisers  x  an 
estimated  50  hours/adviser)  +  [30  large  advisers  x 
an  estimated  3,296  hours/adviser]  =  240,655  hours 
total.  240,655  hours/10,817  total  advisers  =  22.25 
hours/adviser. 

230  In  the  Proposing  Release,  the  Commission  staff 
chose  a  fifteen-year  amortization  period  to  reflect 
the  anticipated  period  of  time  that  advisers  would 
use  the  revised  form.  However,  for  purposes  of  our 
current  proposal,  we  are  amortizing  the  estimated 
burden  over  a  shorter  period  of  time — three  years — 
and  have  submitted  to  OMB  an  amendment  to  this 
collection  of  information  to  reflect  this  approach. 


adviser  registration  with  the 
Commission.  We  estimate  that 
approximately  1,000  new  applicants 
apply  for  registration  as  investment 
advisers  each  year.  Thus,  in 
combination  with  the  approximately 
10,817  existing  investment  advisers 
registered  with  the  Commission,  we 
estimate  that  the  total  number  of 
respondents  under  this  collection  of 
information  would  be  11,817  advisers. 
Based  on  the  estimated  average 
collection  of  information  burden  of 

22.25  hours  per  adviser,  the  total  initial 
collection  of  information  would  amount 
to  22,250  hours  for  new  registrants  and 

240.678.25  hours  for  currently 
registered  advisers  that  re-file  Form 
ADV  (including  Part  2)  through  the 
IARD  system,  for  a  total  of  262,928.25 
hours.231  Amortizing  this  total  burden 
imposed  by  Form  ADV  over  a  three-year 
period  would  result  in  an  average 
burden  of  an  estimated  87,643  hours  per 
year,232  or  of  7.42  hours  per  year  for 
each  new  applicant  and  for  each  adviser 
currently  registered  with  the 
Commission  that  would  re-file  through 
the  IARD.233 

We  further  estimate  that  some 
advisers  may  incur  a  one-time  initial 
cost  including  outside  legal  fees  in 
connection  with  preparation  of  Form 
ADV  (including  preparation  of  Part  2). 

As  we  discuss  above,  advisers  subject  to 
the  Form  ADV  requirements  vary 
widely  in  terms  of  the  size,  complexity 
and  nature  of  their  advisory  business, 
and  thus,  the  amount  of  disclosure 
required,  would  vary  substantially 
among  advisers.  Accordingly,  the 
amount  of  time,  and  thus  cost,  required 
for  outside  legal  review  is  likely  to  vary 
substantially  among  those  advisers  who 
elect  to  obtain  outside  legal  assistance. 
We  estimate  that  the  initial  per  adviser 
cost  related  to  preparation  of  Form  ADV 
may  range  from  as  little  as  $1,200  for 
smaller  advisers,  to  $4,400  for  medium¬ 
sized  advisers,  to  as  much  as  $10,400  for 
larger  advisers.234  Similarly,  whether  an 


231  Based  on  historic  IARD  registration  data,  we 
estimate  that  approximately  1,000  new  applicants 
for  registration  with  the  Commission  each  year. 
[10,817  current  registrants  x  22.25  hours)  +  (1,000 
new  applicants  x  22.25  hours)  =  240,678.25  hours 
+  22,250  hours  =  262,928.25  hours. 

232  2  62,928.25  hours/3  years  =  87,642.75  hours/ 
year. 

233  87,643  hours/11,817  advisers  =  7.42  hours/ 
adviser. 

234  Outside  legal  fees  are  in  addition  to  the 
projected  hourly  per  adviser  burden  discussed 
above.  $400  per  hour  for  legal  services  x  3.0  hours 
per  small  adviser  =  $1,200.  $400  per  hour  for  legal 
services  x  11  hours  per  medium-sized  adviser  = 
$4,400.  $400  per  hour  for  legal  services  x  26  hours 
per  large  adviser  =  $10,400.  The  hourly  cost 
estimate  of  $400  is  based  on  our  consultation  with 
advisers  and  law  firms  who  regularly  assist  them  in 
compliance  matters. 
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adviser  even  seeks  outside  legal  services 
in  drafting  their  Form  ADV  will  depend 
on  the  size,  complexity  and  nature  of 
their  advisory  business.  We  believe  that 
a  substantial  percentage  of  advisers, 
particularly  smaller  advisers,  are 
unlikely  to  seek  such  outside  legal 
services.  We  estimate  that  only  a  quarter 
of  smaller  advisers,  or  about  2,209 
advisers,  are  likely  to  seek  outside  legal 
services.  Similarly,  we  estimate  that 
approximately  half  of  medium-sized 
advisers,  or  976  advisers,  are  likely  to 
seek  such  services.235  On  the  other 
hand,  advisers  with  more  significant 
conflicts  are  more  likely  to  engage 
outside  legal  services  to  assist  in 
preparation  of  Form  ADV.  On  this  basis 
we  estimate  that  all  of  the  30  larger 
advisers  registered  with  the  Commission 
are  likely  to  incur  costs  related  to  such 
outside  legal  services.  Thus,  we  estimate 
that  approximately  3,215  advisers,  will 
elect  to  obtain  outside  legal  assistance, 
for  a  total  cost  among  all  respondents  of 
$7, 25  7, 200. 236 

In  addition  to  the  burdens  associated 
with  initial  completion  and  filing  of  the 
revised  form,  we  estimate  that  on 
average,  each  adviser  filing  Form  ADV 
through  the  IARD  system  will  likely 
amend  its  form  1.5  times  during  the 
year.237  We  estimate  that  the  collection 
of  information  burden  for  amendments 
would  be  0.75  hours  per  amendment. 
Thus,  we  estimate  that  advisers  will  file 
an  estimated  total  of  17,725.5 
amendments  per  year  for  an  estimated 
total  paperwork  burden  of  13,294  hours 
per  year.238 

Therefore  the  total  annual  collection 
of  information  burden  for  advisers  to 
file  and  complete  the  revised  Form  ADV 
(Parts  1  and  2),  including  the  initial 
burden  for  both  existing  and  anticipated 
new  registrants  plus  the  burden 
associated  with  amendments  to  the 
form,  is  estimated  to  be  approximately 
100,976  hours  per  year.239  In  addition  to 
these  estimated  burdens,  under  this 
collection  of  information  there  is  also  a 
burden  of  11,971  hours  associated  with 
advisers’  obligations  to  deliver  to  clients 
copies  of  their  adviser  codes  of 

235  8,835  small  advisers  x  0.25  =  2,208.75.  1,952 
medium-sized  advisers  x  0.5  =  976. 

236  ($1,200  x  2,209  advisers)  +  ($4,400  x  976 
advisers)  +  ($10,400  x  30  advisers)  =  $7,257,200. 

237  This  estimate  is  based  on  IARD  system  data 
regarding  the  number  of  filings  of  Form  ADV 
amendments. 

238 11,81  7  advisers  x  1.5  amendments  per  year  = 
17,725.5  amendments  per  year.  17,725.5 
amendments  x  0.75  hours  =  13,294.125  hours. 

239  1  3,294  hours  per  year  attributable  to 
amendments  +  (1,000  new  registrants  each  year  x 
7.42  hours)  +  (10,817  currently-registered  advisers 
x  7.42  hours)  =  13,294  hours  +  7,420  hours  + 
80,262.14  hours  =  100,976.14  hours. 


ethics.240  Thus,  the  estimated  revised 
total  annual  hourly  burden  under  this 
collection  of  information  would  be 
112,947  hours.241  This  represents  an 
increase  of  3,269  hours  per  year  from 
the  currently  approved  burden.242 

2.  Rule  206(4)— 4 

Rule  206(4)-4  currently  requires 
advisers  to  disclose  certain  disciplinary 
and  financial  information  to  clients.  We 
are  proposing  to  rescind  rule  206(4)—4 
and  to  incorporate  its  substantive 
provisions  into  Part  2A  of  Form  ADV. 
The  collection  of  information  burden 
associated  with  the  requirements  of  rule 
206(4)—4  has  been  incorporated  into  the 
collection  of  information  requirements 
for  Form  ADV,  discussed  above.  Thus, 
the  currently  approved  burden  estimate 
for  Form  ADV  already  includes  an 
estimate  of  the  burdens  associated  with 
the  disclosure  of  disciplinary  and 
financial  information  connected  with 
proposed  Part  2. 

B.  Rule  204-2 

This  requirement  is  found  at  1 7  CFR 
275.204-2  and  is  mandatory.  The 
Commission  staff  uses  the  collection  of 
information  in  its  examination  and 
oversight  program,  and  the  information 
generally  is  kept  confidential.243  The 
likely  respondents  to  this  collection  of 
information  requirement  are  all  of  the 
approximately  10,817  advisers  currently 
registered  with  the  Commission. 

Under  section  204  of  the  Advisers 
Act,  investment  advisers  required  to 
register  with  the  Commission  must 

240  See  Code  of  Ethics  Adopting  Release,  above 
note  78.  The  current  approval  of  this  collection 
estimates  that  ten  percent  of  an  adviser’s  clients 
would  make  such  requests,  however,  subsequently 
obtained  information  based  on  discussions  with  the 
industry  regarding  actual  practice  indicates  that 
such  requests  occur  significantly  less  frequently 
than  previously  estimated,  thus,  we  have  modified 
our  estimate.  We  now  estimate  that  only  one 
percent  of  an  adviser's  clients  actually  request  a 
copy  the  adviser’s  code  of  ethics.  0.01  x  1,013  (the 
estimated  average  number  of  clients  per  adviser)  = 
10.13  requests  per  registrant.  See  note  258  below 
regarding  the  estimated  average  number  of  clients. 
We  continue  to  estimate  that  responding  to  each 
such  request  involves  a  burden  of  0.10  hours, 
amounting  to  an  annual  burden  of  1.013  hours  for 
each  adviser  stemming  from  the  obligation  to 
deliver  copies  of  their  codes  of  ethics  to  clients. 
10.13  requests  per  adviser  x  0.10  hours  =  1.013 
hours/adviser.  This  obligation  applies  to  both 
currently-registered  (10,817  respondents)  and 
newly-registered  advisers  (1,000  respondents),  for  a 
total  annual  burden  of  11,971  hours.  11,817 
respondents  x  1.013  hours  =  11,970.621  hours. 

241 11,971  hours  +  100,976  hours  =  112,947  hours. 

242  Revised  burden  112,947  hours  -  currently 
approved  burden  of  109,678  hours  =  3,269  hours. 

As  discussed  above,  the  currently  approved  burden 
includes  the  estimated  paperwork  burdens 
associated  with  all  the  revisions  to  Form  ADV  that 
were  proposed  in  2000. 

243  See  section  210(b)  of  the  Advisers  Act  (15 
U.S.C.  80b-10(b)). 


make  and  keep  certain  records  for 
prescribed  periods,  generally  for  a 
period  of  at  least  five  years,  and  must 
make  and  disseminate  certain  reports. 
Rule  204-2  sets  forth  the  requirements 
for  maintaining  and  preserving  specified 
books  and  records. 

The  amendments  to  rule  204-2  that 
we  are  proposing  today  would  require 
SEC-registered  advisers  to  prepare  and 
preserve  a  memorandum  describing  any 
legal  or  disciplinary  event  listed  in  Item 
9  in  Part  2A  and  Item  3  in  Part  2B  of 
Form  ADV,  if  the  event  is  not  disclosed 
in  the  adviser’s  brochure  or  the  relevant 
brochure  supplement.  This  revision  is 
the  same  as  originally  proposed. 
Additionally,  the  amendments  would 
also  require  SEC-registered  investment 
advisers  to  prepare  and  preserve 
documentation  of  the  method  they  use 
to  compute  managed  assets  for  purposes 
of  Item  4.E.  in  Part  2  of  Form  ADV,  if 
that  method  differs  from  the  method 
used  to  calculate  “assets  under 
management”  in  Part  1A  of  Form  ADV. 
These  records  would  be  required  to  be 
maintained  in  the  same  manner,  and  for 
the  same  period  of  time,  as  other  books 
and  records  required  to  be  maintained 
under  rule  204-2(a). 

As  discussed  in  the  Proposing 
Release,  Commission  staff  had  estimated 
that  the  proposed  amendments  to  rule 
204-2  would  result  in  a  burden  increase 
of  four  hours  for  each  of  the  then 
estimated  110  Commission-registered 
advisers  that  would  be  required  to 
prepare  and  preserve  additional  records 
as  a  result  of  the  amendments.  We 
continue  to  believe  that  the  proposed 
amendments  to  rule  204-2  will  result  in 
an  increased  burden  of  four  hours  for 
each  adviser  subject  to  the  additional 
requ  irements . 244 

We  estimate  that  325  advisers  will  use 
a  method  for  computing  managed  assets 
in  Part  2  that  differs  from  the  method 
used  to  compute  assets  under 
management  in  Part  1A  and  thus  would 
be  required  to  prepare  and  preserve 
documentation  describing  the  method 
used  in  Part  2. 245  We  also  estimate  that 

244  The  proposed  rule  did  not  require 
documentation  for  Item  4.E  computations  that 
differed  from  Part  1A,  Item  5.F  of  Form  ADV.  We 
estimate  that  the  additional  recordkeeping 
requirement  applicable  to  advisers  who  use  an 
alternative  method  of  asset  calculation  will  take 
approximately  the  same  amount  of  time  (4.0  hrs)  as 
that  required  by  advisers  who  compose  memoranda 
with  respect  to  undisclosed  legal/disciplinary 
events. 

243  Based  on  the  Commission  staff  s  conversations 
with  industry  professionals,  we  anticipate  that 
approximately  three  percent  of  the  10,817  advisers 
registered  with  us  as  of  September  30,  2007  will  use 
a  method  for  computing  managed  assets  in  Part  2 
of  Form  ADV  that  differs  from  the  method  used  to 
compute  assets  under  management  in  Part  1A  of 

Continued 
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162  advisers  will  conclude  that  the 
materiality  presumption  in  Part  2  is 
overcome  with  respect  to  a  legal  or 
disciplinary  event,  will  determine  not  to 
disclose  that  event,  and  therefore  would 
be  required  to  prepare  and  preserve  a 
memorandum  describing  the  event.246 

As  discussed  earlier,  in  the  Proposing 
Release  Commission  staff  had  estimated 
that  110  advisers  would  have  to  prepare 
and  preserve  additional  records  in 
accordance  with  the  amendments  to 
rule  204-2.  However,  we  now  estimate 
that  a  total  of  487  advisers  will  have  to 
prepare  and  preserve  additional  records 
in  accordance  with  amendments  to  rule 
204-2. 247  Only  110  of  these  are  already 
accounted  for  in  the  currently  approved 
burden  estimate.  We  estimate  that  the 
additional  377  advisers  whom  we 
anticipate  will  be  subject  to  the 
amended  provisions  of  rule  204-2,  will 
yield  a  1,508  hour  burden  increase 
under  rule.248 

The  approved  annual  aggregate 
burden  for  rule  204-2  is  currently 
1,762,267  hours  based  on  an  estimate  of 
9,728  registered  advisers,  or  181.15  per 
registered  adviser.249  Taking  into 
account  the  estimated  increased  burden 
of  1,508  hours  as  discussed  above,  as 
well  as  an  increase  of  1 ,089  registered 
advisers,250  the  revised  annual  aggregate 
burden  for  all  respondents  to  the 
recordkeeping  requirements  under  rule 
204-2  is  therefore  estimated  to  be 
1,961,048  total  hours.251 

We  further  estimate  that  some 
advisers  may  incur  a  one-time  cost 


Form  ADV.  10,817  advisers  x  0.03  =  324.51 
advisers. 

246  Approximately  1,620  advisers  registered  with 
the  Commission  report  disciplinary  information  in 
Part  1 A  of  their  Form  ADV  as  of  September  30, 

2007.  We  anticipate  that  most  of  these  advisers  will 
include  all  disciplinary  information  in  their 
brochures  and  supplements,  but  that  approximately 
10  percent  of  these  advisers,  or  162,  will  need  to 
prepare  and  preserve  a  memorandum  explaining 
their  basis  for  not  disclosing  a  legal  or  disciplinary 
event  listed  in  Part  2  that  is  not  disclosed  in  their 
brochures  and  supplements.  1,620  advisers  x  0.10 

=  162  advisers. 

247  325  advisers  that  we  estimate  would  prepare 
memoranda  regarding  alternative  method  for 
calculating  assets  under  management  +  162  advisers 
that  we  estimate  would  prepare  memoranda 
regarding  unreported  nonmaterial  disciplinary 
events  =  487  advisers. 

248  4  87  advisers  -  110  advisers  =  377  advisers. 
377  advisers  x  4.0  hours  =  1,508  hours. 

249 1.762.267  hours  /  9,728  registered  advisers  = 
181.15  hours  per  adviser. 

250  As  stated  above,  our  IARD  data  show  that  as 
of  September  30,  2007  there  were  10,817  advisers 
registered  with  the  SEC.  10,817  -  9,728  =  1,089. 

251 1.762.267  current  burden  hours  +  1,508  hours 
due  to  an  increase  in  the  estimated  number  of 
registered  advisers  subject  to  additional 
recordkeeping  under  the  amendments  +  (1,089  due 
to  an  increase  of  total  number  of  registered  advisers 
x  181.15  hours  per  adviser)  =  1,961,048.  The  annual 
average  burden  per  SEC-registered  adviser  is 
therefore  181.29  hours.  1,961,048  total  hours  / 
10,817  advisers  =  181.29  hours  per  adviser. 


including  outside  legal  fees  in 
connection  with  preparation  of  a 
memorandum  explaining  their  basis  for 
not  disclosing  a  legal  event  listed  in  Part 
2  in  their  brochures  or  supplements.  We 
estimate  this  one-time  cost  would 
include  fees  for  approximately  three 
hours  of  outside  legal  review  and  would 
amount  on  average  to  approximately 
$1,200  per  adviser.252  We  believe  that 
approximately  80  percent  of  the 
advisers  preparing  such  memoranda 
would  likely  to  engage  outside  legal 
services  to  assist  in  their  preparation. 
Thus,  we  estimate  that  approximately 
130  advisers,  will  incur  these  costs,  for 
a  total  cost  among  all  respondents  of 
$156, 000.253 

C.  Rule  204-3 

Rule  204-3  contains  a  collection  of 
information  requirement.  This 
collection  of  information  is  found  at  17 
CFR  275.204-3  and  is  mandatory. 
Responses  are  not  kept  confidential.  The 
likely  respondents  to  this  information 
collection  are  the  approximately  10,817 
investment  advisers  registered  with  the 
Commission. 

Rule  204-3  currently  requires  an 
investment  adviser  to  deliver  to  clients, 
at  the  start  of  an  advisory  relationship, 
a  copy  of  Part  2  of  Form  ADV  or  a 
written  document  containing  at  least  the 
information  required  by  Part  2  of  Form 
ADV.  The  rule  currently  requires  no 
further  brochure  delivery  unless  the 
client  accepts  the  adviser’s  required 
annual  offer.  The  brochure  assists  the 
client  in  determining  whether  to  hire  or 
retain  an  adviser. 

The  amendments  to  rule  204-3  would 
require  advisers  registered  with  us  to 
deliver  their  brochures  and  brochure 
supplements  at  the  start  of  an  advisory 
relationship  and  to  deliver  their  firm 
brochure  annually  thereafter.254  The 
amendments  also  would  require  that 
advisers  deliver  updates  of  the  brochure 
and  brochure  supplements  to  clients 
only  when  disciplinary  information  in 
the  brochure  or  supplements  becomes 
materially  inaccurate.255  The  updates 
could  take  the  form  of  a  revised 
brochure  (or  supplement)  or  a  “sticker” 


252  Outside  legal  fees  are  in  addition  to  the 
projected  hourly  per  adviser  burden  discussed 
above.  $400  per  hour  for  legal  services  x  3  hours 
per  adviser  =  $1,200.  The  hourly  cost  estimate  is 
based  on  our  consultation  with  advisers  and  law 
firms  who  regularly  assist  them  in  compliance 
matters. 

253 162  advisers  x  0.80  =  129.6.  $1,200  x  130  = 
$156,000. 

254  Proposed  rule  204-3(b). 

zs5  Proposed  rule  204-3(e).  We  received 
comments  that  were  critical  of  that  proposal  and 
that  also  suggested  alternative  approaches.  In  " 
response  to  those  comments,  we  are  now  proposing 
a  narrower  scope  of  the  updating  requirement. 


containing  the  updated  information. 
This  represents  a  departure  from  the 
originally  proposed  requirements  which 
would  have  required  an  ongoing 
obligation  to  deliver  updates  involving 
any  material  information  in  the 
brochure  or  supplement,  not  just 
disciplinary  information. 

The  total  annual  burden  currently 
approved  by  OMB  for  rule  204-3  is 
6,902,278  hours  and  is  based  on  the 
requirements  of  the  rule  as  proposed  in 
2000. 256  This  currently  approved 
burden  is  based  on  each  adviser  having, 
on  average,  an  estimated  670  clients.257 
Our  records  now  currently  indicate  that 
the  10,817  advisers  registered  with  the 
Commission  have,  on  average,  1,013 
clients.;258  These  changes,  along  with 
our  proposal  to  require  annual  brochure 
delivery  along  with  interim  delivery 
only  of  brochure  and  supplement 
updates  that  involve  disciplinary 
information  (in  lieu  of  the  originally 
proposed  ongoing  delivery  obligation) 


258  Following  issuance  of  the  Proposing  Release, 
OMB  approved  a  burden  of  411,075  hours.  That 
estimate  assumed,  in  part,  that  approximately  8,100 
advisers  were  registered  with  us  and  that  each 
adviser  had,  on  average,  49  clients.  OMB 
subsequently  approved  an  increase  in  the  annual 
burden  to  6.902,278  hours  to  reflect  assumptions 
regarding  an  increased  number  of  SEC-registered 
advisory  firms  and  an  increased  estimate  with 
respect  to  the  average  number  of  clients  per  adviser. 
This  currently  approved  burden  is  based  on  the 
proposed  delivery  requirements  (initial  delivery 
plus  interim  stickering)  and  assumptions  (an  initial 
bulk  mailing  at  0.25  hours  and  2  stickers  per  year 
for  each  SEC-registered  firm  at  0.5  hours  per  sticker) 
that  were  discussed  in  the  Proposing  Release. 

257  This  average  was  based  on  advisers’  responses 
to  Item  5.C  of  Part  1 A  of  Form  ADV  as  of  October 
5.  2001. 

2S8This  average  is  based  on  advisers’  responses 
to  Item  5.C  of  Part  1 A  of  Form  ADV  as  of  September 
30,  2007,  excluding  the  two  advisers  that  reported 
the  largest  number  of  clients.  Those  advisers 
account  for  over  43  percent  of  all  advisory  clients 
of  SEC  registrants  and  not  excluding  them  would 
raise  the  average  client  count  to  1,778  clients.  These 
two  firms  provide  advisory  services  primarily  over 
the  Internet  and  currently  meet  their  brochure 
obligations  electronically,  thus  essentially  entirely 
eliminating  for  these  advisers  any  PRA  burden 
associated  with  delivery  under  this  rule.  Therefore, 
we  believe  that  it  is  appropriate  to  exclude  these 
firms  from  our  calculations.  Even  removing  these 
advisers  discussed  above,  the  “typical”  adviser 
registered  with  the  Commission,  has  far  fewer 
clients  than  suggested  by  this  average.  The  average 
is  still  heavily  weighted  by  the  responses  received 
from  the  few  largest  advisers.  We  note  that  the  next 
five  advisory  firms  with  the  largest  numbers  of 
clients  account  for  more  than  an  additional  15 
percent  of  all  clients.  In  contrast,  the  majority  (over 
60  percent)  of  advisers  registered  with  us  have  100 
or  fewer  clients,  and  the  vast  majority  (over  90 
percent)  have  500  or  fewer.  Based  on  a  median,  we 
estimate  that  the  “typical”  adviser  registered  with 
us  has  approximately  63  clients — that  is,  half  of 
Commission-registered  advisers  have  more  than  63 
clients  and  half  have  fewer.  This  median  is 
consistent  with  advisers’  modal  response  (the  most 
common  response)  to  Item  5.C  of  Part  1A,  which 
was  “26  to  100  clients.” 
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alter  the  collection  of  information 
burden  from  that  currently  approved. 

We  expect  that  advisers  will  send 
their  brochures  annually  in  a  “bulk 
mailing”  to  clients.  We  estimate  that, 
with  a  bulk  mailing,  an  adviser  will 
require  no  more  than  0.25  hours  to  send 
the  adviser’s  firm  brochure  to  each 
client,  or  an  annual  burden  of  253.25 
hours  per  adviser.259  Thus,  we  estimate 
the  total  burden  hours  for  10,817 
advisers  to  distribute  their  firm 
brochure  to  existing  clients  initially  and 
annually  thereafter  to  be  2,739,405 
hours  per  year.260 

Advisers  also  will  be  required  to 
distribute  interim  updates  disclosing 
new  or  revised  disciplinary  information 
in  their  brochure  or  supplements.  We 
anticipate  that  in  any  given  year,  the 
number  of  such  interim  updates  that 
advisers  will  be  required  to  deliver  is 
approximately  541. 261  We  further 
estimate  that  an  adviser  will  require  no 
more  than  0.5  hours  per  client  for 
delivery  of  each  such  update.262  This 
represents  about  507  hours  per  interim 
update.263  Thus,  the  aggregate  annual 
hour  burden  for  affected  advisers  to 
deliver  interim  updates  to  their 
brochures  and  supplements  will  be 
approximately  274,287  hours  per 
year.264 

Thus,  the  rule  amendments  requiring 
annual  delivery  and  interim  updating  of 
advisers’  brochures  and  supplements 
yields  a  total  collection  of  information 
burden  for  rule  204-3  of  3,013,692 


259  (0.25  hours  per  client  x  1,013  clients  per 
adviser)  =  253.25  hours  per  adviser.  This  is  the 
same  estimate  we  made  in  the  2000  proposal  and 
for  which  we  received  no  comment.  We  note  that 
the  burden  for  preparing  brochures  is  already 
incorporated  into  the  burden  estimate  for  Form 
ADV  discussed  above.  We  anticipate  that  most 
advisers  will  make  their  annual  delivery  of  their 
brochure  as  part  of  the  annual  bulk  mailings  they 
already  make  to  clients. 

260  (0.25  hours  per  client  x  1,013  clients  per 
adviser)  x  10,817  advisers  =  2,739,405.25  hours. 

261  Just  under  fifteen  percent  of  the  advisers 
currently  registered  with  the  Commission  report 
any  disciplinary  events  at  all  on  their  Form  ADVs 
(as  of  September  30,  2007,  only  1,620  of  all  10,817 
registered  advisers  indicated  at  least  one  “yes” 
answer  to  a  question  related  to  disciplinary  events 
in  Form  ADV,  Part  1A,  Item  11).  Thus,  we 
anticipate  that  a  correspondingly  small  number  of 
advisers  will  be  required  to  disclose  new  or 
updated  disciplinary  information.  The  Commission 
staff  estimates  that  in  any  given  year,  five  percent 
of  advisers,  will  be  required  to  deliver  a  single 
interim  update  to  each  of  their  clients,  resulting  in 
a  total  of  approximately  522  interim  updates  per 
year.  0.05  x  10,817  x  1  update  =  540.85  updates. 

292  This  burden  estimate  relates  only  to  the 
amount  of  time  it  will  take  advisers  to  deliver 
interim  updates  to  clients,  as  required  by  the  rule 
amendments.  The  burden  for  preparing  interim 
updates  is  already  incorporated  into  the  burden 
estimate  for  Form  ADV  discussed  above. 

263  0.5  hours  per  client  x  1,013  clients  per  adviser 
=  506.5  hours  per  update. 

284  541  updates  x  507  hours  =  274,287  hours. 


hours  per  year,  or  279  hours  per 
respondent.265  This  represents  a 
decrease  of  3,888,586  hours  from  the 
currently  approved  PRA  burden.266  The 
reduced  burden  results  primarily  from 
our  proposal  to  replace  the  originally 
proposed  requirement  to  deliver 
brochure  and  supplement  updates  on  an 
ongoing  basis,  with  a  requirement  to 
only  deliver  brochure  updates  once 
annually  and  interim  amendments  to 
brochures  and  supplements  only  when 
such  updates  involve  disciplinary 
information.  This  change  thus 
significantly  reduces  the  estimated  total 
number  of  updates  advisers  will  be 
required  to  deliver  annually.267 

D.  Request  for  Comment 

With  respect  to  the  above-described 
collections  of  information  and  pursuant 
to  44  U.S.C.  3506(c)(2)(B),  the 
Commission  solicits  comments  to:  (i) 
Evaluate  whether  the  proposed 
collections  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (ii)  evaluate  the 
accuracy  of  the  Commission’s  estimates 
of  the  burdens  of  the  proposed 
collections  of  information;  (iii) 
determine  whether  there  are  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(iv)  evaluate  whether  there  are  ways  to 
minimize  the  burdens  of  the  collections 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Persons  submitting  comments  on 
these  collections  of  information 
requirements  should  direct  them  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  DC  20503,  and 
should  also  send  a  copy  of  their 
comments  to  Nancy  M.  Morris, 
Secretary,  Securities  and  Exchange 
Commission,  100  F  Street,  NE., 
Washington,  DC  20549-1090,  with 
reference  to  File  No.  S7-10-00. 

Requests  for  materials  submitted  to 
OMB  by  the  Commission  with  regard  to 
these  collections  of  information  should 


265  2,739,405  hours  (initial  and  annual  delivery) 

+  274,287  hours  (interim  delivery  of  updates  to 
disciplinary  information)  =  3,013,692  hours. 
3,013,692  hours  /  10,817  advisers  =  278.61  hours 
per  adviser. 

286  6,902,278  hours  -  3,013,692  hours  =  3,888,586 
hours. 

287  This  reduction  in  hours  is  offset  somewhat  by 
the  fact  that  we  have  increased  the  estimated 
number  of  clients  per  adviser  who  will  receive 
brochures  and  supplements  and  interim  updates  to 
these. 


be  in  writing,  with  reference  to  File  No. 
S7-10-00,  and  be  submitted  to  the 
Securities  and  Exchange  Commission, 
Records  Management,  Office  of  Filings 
and  Information  Services,  100  F  Street, 
NE.,  Washington,  DC  20549-1090.  As 
OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  between  30  and  60  days 
after  publication,  a  comment  to  OMB  is 
best  assured  of  having  its  full  effect  if 
OMB  receives  it  within  30  days  of 
publication. 

VII.  Cost-Benefit  Analysis 

A.  Background 

The  Commission  is  sensitive  to  the 
costs  and  benefits  of  its  rules.  As 
proposed,  this  rulemaking  would  revise 
Part  2  of  Form  ADV  to  require  advisers 
to  prepare  plain  English  narrative 
brochures  discussing  their  business 
practices  and  conflicts  of  interest  and  to 
prepare  brochure  supplements 
discussing  the  background  and 
disciplinary  history  of  certain 
supervised  persons  who  formulate 
investment  advice  or  exercise 
investment  discretion  for  clients.  The 
revisions  to  the  form  would  essentially 
move  into  the  form  itself  existing  rule 
provisions  that  require  advisers  to 
disclose  certain  disciplinary  and 
financial  information.  In  conjunction 
with  these  revisions  the  Commission  is 
proposing  to  withdraw  rule  206(4)— 4  as 
duplicative. 

The  proposed  rulemaking  would 
require  advisers  to  deliver  the  narrative 
brochures  to  clients  at  the  outset  of  the 
advisory  relationship  and  annually 
thereafter,  and  to  deliver  to  each  client 
an  initial  brochure  supplement  for  each 
supervised  person  who  provides 
advisory  services  to  that  client.  Advisers 
would  be  required  to  deliver  to  clients 
interim  updates  to  their  brochure  and 
brochure  supplements  that  involve  a 
change  to  certain  disciplinary 
information  required  by  Part  2.  The 
rules  would  provide  exceptions  to  the 
brochure  and  supplement  delivery 
requirements  for  certain  types  of  clients, 
and  would  excuse  the  adviser  from 
preparing  a  brochure  or  supplement  if 
there  is  no  client  to  whom  it  must  be 
delivered.  The  proposed  rule 
amendments  would  also  require 
advisers  to  file  their  narrative  brochures 
electronically  through  the  IARD,  and  to 
keep  certain  records  relating  to  the 
brochures  and  supplements. 

We  have  identified  certain  costs  and 
benefits,  discussed  below,  that  may 
result  from  the  proposed  rule  and  form 
amendments.  In  the  Proposing 
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Release,268  we  analyzed  costs  and 
benefits  of  the  proposed  amendments  to 
Part  2  and  the  related  rules  and 
requested  comment  and  data  on  the 
effect  they  would  have  on  individual 
investment  advisers  and  on  the  advisory 
industry  as  a  whole.  We  are  now  able 
to  make  more  detailed  estimates  of 
costs,  based  on  data  available  through 
the  IARD  system,  and  we  provide  those 
below.269  We  request  comment  on  the 
costs  and  benefits  of  the  proposed 
amendments.  We  encourage  ' 
commenters  to  identify,  discuss, 
analyze,  and  supply  relevant  data 
regarding  these  or  any  additional  costs 
and  benefits. 

B.  Form  ADV  Part  2  and  IARD  Filing 

As  discussed  above,  the  proposed 
revisions  to  Part  2  would  require  most 
advisers  to  prepare  plain  English 
narrative  brochures.270  Advisers  would 
file  their  brochures  electronically 
through  the  LARD  in  a  process  much 
like  attaching  a  file  to  an  e-mail. 

The  new  narrative  brochures  and 
electronic  filing  would  provide 
substantial  benefits  to  advisory  clients. 
The  brochures  would  present  clients 
with  critically  important  information 
they  need  to  determine  whether  to  hire 
or  continue  the  services  of  a  particular 
adviser.  This  information  would  be  - 
presented  in  a  format  easy  for  most 
investors  to  understand.  Investors 
searching  for  an  adviser  would  be  able 
to  access  the  firm’s  brochures  through 
our  public  disclosure  Web  site  even 
before  contacting  the  firm,  and  thus 
would  be  in  a  better  position  to  know 
whether  they  wish  to  inquire  further 
about  the  services  the  firm  is  offering. 
We  believe  these  benefits  to  advisory 
clients  will  be  a  significant 
enhancement  to  the  adviser  disclosure 
regime.  These  benefits,  while 


268  See  above  note  5. 

269  As  discussed  above  in  note  2  of  this  Release 
and  unless  otherwise  noted,  the  IARD  data  cited 
below  is  based  on  advisers'  responses  to  questions 
on  Part  1 A  of  Form  ADV  as  of  September  30,  2007. 

270 Under  the  amendments,  advisers  that  are  not 
required  to  deliver  a  brochure  to  clients  would  not 
be  required  to  prepare  one.  Advisers  that  provide 
only  impersonal  advice  costing  less  than  $500  per 
year  per  client,  and  advisers  only  to  registered 
investment  companies,  would  therefore  not  be 
required  to  prepare  a  brochure.  We  estimate,  based 
on  information  filed  with  us  on  Form  ADV,  that 
approximately  295  advisers  provide  their  services 
only  to  registered  investment  companies  and 
therefore  would  not  need  to  prepare  a  brochure. 
Based  on  Form  ADV  filings,  we  estimate  that  less 
than  10  advisers  offer  advisory  services  only  by 
publishing  periodicals  and  newsletters;  we  estimate 
that  approximately  half  of  these  charge  less  than 
$500  per  year  per  client  and  would  not  need  to 
prepare  a  brochure.  Moreover,  because  advisers 
need  not  deliver  supplements  to  clients  that  do  not 
receive  a  brochure,  these  advisers  would  also  be 
excused  from  preparing  any  brochure  supplements. 


substantial,  are  difficult  to  quantify. 
Most  commenters  strongly  supported 
the  narrative,  plain  English  format,  and 
viewed  it  as  an  improvement  over  the 
current  form.  They  agreed  that  the  new 
brochures  would  greatly  benefit  clients 
by  requiring  advisers  to  present 
important  information  about  their  firms 
in  a  clear  and  more  meaningful  way. 
They  observed  that  the  enhanced 
disclosure  required  by  the  revised  form 
would  benefit  clients  by  better 
equipping  them  with  the  knowledge  to 
make  informed  decisions  about  whether 
to  hire  or  retain  a  particular  adviser. 

Advisers  themselves  would  also 
benefit  from  the  flexibility  the  new 
narrative  brochures  would  give  them. 
Advisers  would  be  able  to  organize  their 
brochures  in  the  manner  that  they 
believe  best  communicates  the  required 
disclosure  to  their  clients.  Advisers 
would  also  only  be  required  to  respond 
to  items  that  apply  to  their  business, 
thus  substantially  enhancing  the 
efficiency  and  minimizing  the  costs  of 
preparing  brochures  and  supplements. 
Moreover,  the  new  amendments  provide 
significant  guidance  to  advisers  in  terms 
of  highlighting  the  types  of  disclosures 
they,  as  fiduciaries,  are  already  required 
to  make.  We  believe  the  flexibility 
created  by  the  revisions,  as  well  as  the 
enhanced  clarity  the  new  form  provides 
will  yield  substantial  benefits  for 
advisers. 

We  recognize,  however,  that  revised 
Part  2  would  also  impose  costs  on 
advisers.  Advisers  would  be  required  to 
replace  their  current  Part  2  with  the  new 
narrative  brochure  and  supplements, 
and  would  be  required  to  file  their 
brochures  with  us.  In  addition,  the 
disclosure  in  the  new  brochure  may  be 
more  complete  than  that  existing  Form 
ADV  Part  2  currently  requires.  Thus, 
drafting  the  new  narrative  brochure  will 
likely  entail  additional  expenses.  As 
discussed  in  the  Proposing  Release,  we 
believe  that  most  of  the  costs  that 
advisers  will  incur  in  connection  with 
preparation  of  the  new  narrative  firm 
brochure  and  brochure  supplements 
will  be  in  the  initial  drafting  of  these 
documents.271  We  do  not  expect  that 
revised  Part  2  would  result  in  a 
significant  cost  increase  on  a  long-term 
basis. 


271  Proposing  Release  at  Section  III.B.2.  We  do 
not,  however,  expect  advisers  to  face  substantial 
costs  in  gathering  the  required  disclosure.  Advisers 
already  are  required  to  provide  us  and/or  their 
clients  with  much  of  the  information  required  in 
the  new  narrative  brochure.  In  addition,  much  of 
the  information  needed  for  the  brochure 
supplements  can  be  found  in  an  adviser's  current 
Form  ADV  or  an  investment  adviser 
representative’s  registration  application  (i.e.,  Form 
U-4)  filed  with  state  securities  authorities. 


The  cost  of  preparing  a  narrative 
brochure  likely  would  vary  significantly 
among  advisers,  depending  on  the 
complexity  of  their  operations  and 
because  Part  2  would  give  advisers 
considerable  flexibility  in  structuring 
their  disclosure.  Some  firms  may  choose 
to  prepare  multiple  brochures  for 
several  different  services.  These  firms 
likely  would  face  only  incrementally 
higher  drafting  costs  than  an  advisory 
firm  that  uses  a  single  brochure  to  make 
the  required  disclosure  about  the 
services  it  provides. 

Similarly,  the  costs  of  preparing 
brochure  supplements  would  vary  from 
one  adviser  to  the  next.  Costs  would 
vary  most  significantly  depending  on 
the  number  of  supervised  persons  for 
whom  an  adviser  must  provide 
disclosure.272  An  adviser  with  very  few 
supervised  persons  for  whom  a 
supplement  must  be  prepared  would 
incur  lower  costs  than  a  large  adviser. 
Costs  associated  with  preparing 
supplements  also  would  vary  greatly 
depending  on  the  amount  of 
disciplinary  information,  if  any, 
required  to  be  disclosed  about  a 
particular  supervised  person.  The 
preparation  of  brochure  supplements 
would  be  most  demanding  for  those  few 
advisers  whose  supervised  persons  have 
lengthy  disciplinary  records  that  must 
be  disclosed,  and  less  taxing  for  the  vast 
majority  of  advisers,  whose  supervised 
persons  have  no  disciplinary  records 
and  whose  supplements  would 
therefore  likely  be  a  page  or  less  in 
length.273 

We  expect  that  only  a  few  advisers 
would  incur  substantial  costs  in 
preparing  supplements.  Although  some 
commenters  representing  large  advisers 
argued  that  the  supplement  proposal 
would  unduly  burden  advisers  that  have 
“thousands”  of  employees,  IARD  data 
indicate  that  fewer  than  one  third  of  one 
percent  of  advisers  registered  with  us 
have  over  1,000  employees  performing 
investment  advisory  functions  on  their 
behalf.274  Indeed,  less  than  five  percent 
of  our  registrants  have  over  50 
employees  performing  investment 
advisory  functions.  The  vast  majority  of 


272  In  response  to  comments  we  received,  we 
narrowed  the  scope  of  supervised  persons  for  whom 
a  brochure  supplement  must  be  delivered.  In 
addition,  an  adviser  that  is  not  required  to  deliver 

a  brochure  supplement  for  a  particular  supervised 
person  is  not  required  to  prepare  a  supplement  for 
that  individual.  See  Section  II. B  of  this  Release. 

273  IARD  data  indicate  that  in  response  to  Item  11 
in  Part  1A  of  Form  ADV,  only  1,620,  or  just  under 
15  percent,  of  the  10,817  advisers  registered  with 
us  report  any  disciplinary  information  about  their 
firms  or  advisory  affiliates,  including  their  advisory 
employees. 

274  Moreover,  it  may  not  be  necessary  to  prepare 
a  brochure  supplement  for  all  of  these  employees. 
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SEC-registered  advisers — nearly  82 
percent — have  10  or  fewer  employees 
performing  advisory  functions  on  their 
behalf.  We  believe  most,  if  not  all,  of 
these  firms  may  choose  to  incorporate 
required  information  about  their 
supervised  persons  into  their  firm 
brochures  instead  of  preparing  separate 
brochure  supplements,  thus  reducing 
qosts  of  preparation.  We  request 
comment  on  the  number  of  supplements 
that  advisers  of  varying  sizes  would 
need  to  prepare,  and  how  that  number 
compares  to  the  number  of  advisory 
employees  at  the  firm. 

For  purposes  of  the  Paperwork 
Reduction  Act  and  taking  into  account 
the  widely  varying  numbers  of  advisory 
employees  among  the  thousands  of 
different  advisory  firms  registered  with 
us,  we  have  estimated  the  number  of 
hours  the  average  adviser  would  spend 
in  the  initial  preparation  of  their 
brochures  and  supplements.275  Based 
on  those  estimates,  we  estimate  that 
advisers  would  incur  costs  of 
approximately  $14,723,982  in  drafting 
these  documents  in  the  first  year.276 
Furthermore,  for  Paperwork  Reduction 
Act  purposes  we  also  have  estimated 
that  advisers  may  incur  approximately 
costs  of  S7, 257, 200  in  connection  with 
their  use  of  outside  legal  services  to 
assist  in  preparation  of  their  Form  ADV. 

Advisers  would  incur  annual 
expenses  in  addition  to  the  initial  costs 
of  preparing  firm  brochures  and 
brochure  supplements,  but  we  believe 
these  costs  would  be  modest  and  similar 
to  current  costs.  The  rule  amendments, 
similar  to  the  current  requirements, 
would  require  advisers  to  revise  their 
disclosure  documents  promptly  when 
any  information  in  them  becomes 
materially  inaccurate,  and  would 
require  advisers  to  update  their 
brochures  and  brochure  supplements 
each  year  at  the  time  of  their  required 
annual  updating  amendment.  For 
Paperwork  Reduction  Act  purposes,  we 
have  estimated  that  advisers  would 
need  to  prepare  brochure  amendments, 
on  average,  one  and  one  half  times  per 
year,  and  spend  three  quarters  of  an 
hour  on  each  amendment.  We  estimate 
that  advisers  would  incur  annual  costs 
of  $744,471  in  meeting  these 
requirements.277 


275  See  Section  VI.  A  of  this  Release. 

276  We  expect  that  this  function  will  most  likely 
be  performed  by  compliance  professionals.  Data 
from  SIKMA’s  Report  on  Office  Salaries  in  the 
Securities  Industry  2006,  modified  to  account  for  an 
1,800-hour  work-year  and  multiplied  by  2.93  to 
account  for  bonuses,  firm  size,  employee  benefits 
and  overhead,  suggest  that  cost  for  a  Compliance 
Clerk  is  approximately  $56  per  hour.  262,928.25 
hours  x  $56  per  hour  =  $14,723,982. 

277  Similarly,  we  expect  that  amendments  to  Part 
2  will  also  most  likely  be  performed  by  compliance 


Finally,  advisers  would  incur  some 
costs  in  filing  their  brochures  with  us 
through  the  LARD.  Advisers  would 
prepare  their  brochures  on  their  own 
computers,  and  as  noted  earlier,  the 
filing  of  a  brochure  would  be  similar  to 
attaching  a  file  to  an  e-mail.278  We 
believe  conversion  of  an  adviser’s 
brochure  to  PDF  format  and  filing  of 
that  brochure  through  the  IARD  would 
impose  minimal  costs  on  advisers.' 

C.  Brochure  and  Supplement  Delivery 

Advisers  would  be  required  to  deliver 
their  revised  brochures  to  existing 
clients  annually.279  The  amended  rules 
would  require  that,  between  annual 
deliveries,  advisers  deliver  brochure 
and  supplement  amendments  to  existing 
clients  only  if  there  is  an  addition  or 
change  to  disciplinary  disclosure. 
Advisers  already  are  required  to  deliver 
a  copy  of  Part  2  to  new  clients.  Thus, 
this  requirement  should  present  no  new 
costs  to  advisers.  Moreover,  we  believe 
that  because  advisers  must  deliver 
brochures  to  new  clients,  the  cost  of 
delivering  brochure  supplements  to  new 
clients  should  increase  the  existing  cost 
of  delivery  only  incrementally.  New 
clients  would  receive  brochures  and 
supplements  that  are  current  as  of  the 
time  of  delivery. 

Annual  brochure  delivery  would 
benefit  advisory  clients  by  ensuring  that 
they  are  kept  apprised  of  their  advisers’ 
business  practices  and  procedures  for 
managing  conflicts  and  enable  clients  to 
make  decisions  with  respect  to  the 
adviser  with  the  most  currently 
available  information.  Changes  to 
disciplinary  information  disclosed  in 
the  brochure  and  supplement  are  of 
such  importance  to  clients  that  we 
believe  interim  delivery  of  these 
amendments  is  necessary.  Moreover, 
advisers  currently  are  already  required 
to  make  disclosures  regarding 
disciplinary  information  under  existing, 
rule  206(4)— 4.  Based  on  the  experiences 
of  examination  staff,  we  believe  that 
most  advisers  likely  already  make  these 
disclosures  in  writing  so  that  they  can 
demonstrate  compliance  with  the 
requirements  of  rule  206(4)— 4.  Thus,  we 


professionals  at  an  estimated  cost  for  a  Compliance 
Clerk  of  $56  per  hour.  17,725.5  amendments  x  0.75 
hours  per  amendment  x  $56  =  $744,471. 

278  We  note  that  all  advisers  registered  with  the 
Commission  currently  file  Form  ADV  electronically 
via  the  IARD  system  and  that  since  implementation 
of  the  electronic  filing  requirements  in  2000  no 
adviser  has  applied  for  a  permanent  hardship 
exemption  available  to  advisers  for  whom  filing 
electronically  would  constitute  an  undue  hardship. 
See  rule  203-3(b)  [17  CFR  275.203-3(b)|. 

279  Currently,  an  adviser  must  offer  its  brochure 
to  clients  annually,  and  must  deliver  a  revised 
brochure  only  if  the  client  accepts  the  adviser’s 
offer. 


believe  that  it  is  unlikely  that  there  will 
be  any  new  costs  associated  with 
delivery  of  this  information. 

As  discussed  above,  delivery  of  the 
new  narrative  brochures  would  provide 
substantial  benefits  to  advisory  clients. 
The  brochures  would  present  clients 
with  important  information  they  need  to 
determine  whether  to  hire  or  continue 
the  services  of  a  particular  adviser. 
Currently,  advisers  must  annually  offer 
to  deliver  their  brochure  to  existing 
clients,  however,  clients  who  never 
request  a  brochure  may  not  necessarily 
see  important  amendments.  Under  the 
proposed  approach,  each  year  clients 
would  automatically  receive  advisers’ 
brochures  and  the  valuable  information 
contained  therein.  Although  we  believe 
these  benefits  to  advisory  clients  will  be 
substantial,  they  are  difficult  to 
quantify. 

Although  advisers  are  already 
currently  required  to  deliver  a  revised 
brochure  to  clients  upon  request, 
advisers  would  incur  additional 
delivery  costs  under  the  amended  rule 
(particularly  in  connection  with  the 
initial  and  annual  delivery  obligations). 
We  expect  these  additional  costs, 
however,  to  be  less  than  under  the 
original  proposal.28"  Certain 
commenters  raised  particular  concerns 
about  the  scope  of  the  brochure 
supplement  and  its  delivery,  and  the 
costs  associated  with  ensuring  proper 
distribution  of  supplements.  In  response 
to  comments,  we  have  both  proposed  to 
narrow  the  group  of  supervised  persons 
who  would  need  a  brochure 
supplement,  and  to  eliminate  the  need 
to  send  supplements  to  certain 
institutional  or  sophisticated  clients. 

For  Paperwork  Reduction  Act  Purposes, 
we  have  estimated  that  the  total  annual 
paperwork  burden  associated  with 
annual  and  interim  delivery  of 
brochures  and  supplements  is 
approximately  3,013,692  hours.  We 
estimate  this  would  represent  an  annual 
cost  of  $168,766,752.281 

Advisers  may  significantly  minimize 
the  costs  associated  with  annual 
delivery  of  their  brochures  and 
supplements  by  arranging  to  deliver 


280  we  ajg  proposing  the  annual  brochure 
delivery  requirement  (and  the  requirement  that 
advisers  deliver  any  interim  amendments  that 
disclose  additional  or  revised  disciplinary 
information)  in  lieu  of  our  original  proposal,  which 
would  have  required  advisers  to  deliver  all 
brochure  and  supplement  updates  to  clients  on  a 
continuous  basis  whenever  any  information  in  their 
brochures  or  supplements  became  materially 
inaccurate. 

281  We  expect  that  delivery  of  amendments  to  Part  . 
2  will  also  most  likely  be  performed  by  compliance 
professionals  at  an  estimated  cost  for  a  Compliance 
Clerk  of  $56  per  hour.  3.013,692  hours  x  $56  = 
$168,766,752. 
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their  brochures  and  supplements  to 
some  or  all  clients  by  electronic 
media.282  Advisers  also  may  minimize 
delivery  costs  by  mailing  their 
brochures  and  supplements  along  with 
quarterly  statements  or  other  routine 
mailings  they  already  send  to  clients.283 
The  extent  to  which  advisers  will  take 
advantage  of  these  and  other  techniques 
to  reduce  costs  is  difficult  to  predict  but 
we  believe  it  will  be  significant.  We 
request  comment  about  the  percentage 
of  clients  to  whom  advisers  are  likely  to 
make  electronic  delivery.  We  also 
request  comment  about  the  extent  to 
which  advisers  may  minimize  delivery 
costs  by  mailing  their  brochures  and 
supplements  along  with  quarterly 
statements  or  other  routine  mailings. 

D.  Amendments  to  Rule  204-2 

The  proposed  amendments  to  rule 
204-2  would  require  SEC-registered 
advisers  to  retain  certain  records 
relating  to  brochures  and  supplements. 
One  of  the  proposed  revisions  to  the 
rule  would  require  advisers  to  retain 
copies  of  brochures  and  supplements 
prepared  as  required  by  Part  2.  This 
provision  is  designed  to  conform  that 
rule  to  our  proposed  changes  to  Form 
ADV  and  generally  would  impose  no 
additional  costs  because  advisers  are 
already  currently  required  to  retain 
records  relating  to  materials  they 
distribute  to  their  clients.  Other 
proposed  revisions  to  the  rule  would 
require  advisers  to  maintain  certain 
records  in  the  event  they  use  an 
alternative  method  to  calculate  assets 
under  management  in  response  to  Item 
4.E  of  Part  2A  and  if  they  do  not 
disclose  in  their  brochure  any  legal  or 
disciplinary  event  listed  in  Part  2.  These 
provisions  would  benefit  advisers  by 
permitting  them  flexibility  in  drafting 
their  firm  brochures  while  providing  for 
maintenance  of  records  needed  by  our 
examination  staff.  Moreover,  because  we 
anticipate  that  only  a  relatively  small 
number  of  advisers  would  be  subject  to 
these  provisions  we  expect  that  the  cost 
of  maintaining  these  records  will  be 
relatively  minimal.284 


282  Proposed  Instruction  3  for  Part  2 A  of  Form 
ADV  expressly  notes  that  Commission  interpretive 
guidance  permits  advisers  to  deliver  their  brochures 
electronically  upon  client  consent. 

283  As  noted  above,  annual  brochure  delivery 
must  be  made  within  120  days  of  the  adviser's  fiscal 
year  end.  We  have  designed  this  deadline  so  that 
advisers  can  include  the  brochure  in  a  routine 
mailing  to  clients. 

284  For  Paperwork  Reduction  Act  purposes  we 
estimate  that  only  487  advisers  would  be  required 
to  prepare  additional  records  in  accordance  with 
the  amendment  to  rule  204-2  and  that  each  adviser 
would  spend  approximately  four  hours  to  satisfy 
the  obligation  for  a  total  burden  of  1,948  hours  per 
year. 


E.  Total  Estimated  Costs  and  Benefits  of 
This  Rulemaking 

As  discussed  above,  the  proposed  rule 
and  form  amendments  are  expected  to 
have  both  benefits  and  costs  for 
investors  and  the  advisory  industry  as  a 
whole.  We  believe  the  benefits  to 
advisory  clients  in  the  form  of 
significant  enhancements  to  the  adviser 
disclosure  regime  will  be  quite 
substantial,  but  are  difficult  to  quantify. 
Similarly  difficult  to  quantify  are  the 
expected  benefits  to  the  advisory 
industry  that  we  believe  would  result 
from  the  proposed  rules  in  the  form  of 
enhanced  flexibility  with  respect  to 
their  obligations  to  prepare  and  deliver 
brochures  and  supplements.  Moreover, 
not  all  of  the  costs  we  anticipate  to 
result  from  this  rulemaking  are 
quantifiable.  Based  on  the  figures 
discussed  above,  however,  we  estimate 
that  the  first  year  quantifiable  costs 
related  to  this  proposed  rulemaking  to 
be  approximately  $191 ,492,405. 285 

VIII.  Initial  Regulatory  Flexibility 
Analysis 

We  have  prepared  this  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
in  accordance  with  section  3(a)  of  the 
Regulatory  Flexibility  Act  (RFA).286  It 
relates  to  proposed  amendments  to  rules 
203-1,  204-1,  204-2,  204-3,  and 
206(4)-4,  and  Form  ADV  under  the 
Advisers  Act.  The  rule  and  form 
amendments  are  designed  to  improve 
the  disclosure  that  investment  advisers 
provide  to  their  clients.  These  proposed 
amendments  would  also  revise  the 
instructions  for  updating  and  filing 
Form  ADV  (including  adviser 
brochures).  We  also  are  proposing 
conforming  rule  amendments  that 
would  revise  the  recordkeeping 
requirements  relating  to  Part  2  of  Form 
ADV. 

We  prepared  an  IRFA  in  conjunction 
with  the  release  proposing  amendments 
to  Part  2  of  Form  ADV  in  April  2000, 
and  made  it  available  to  the  public.  A 
summary  of  that  IRFA  was  published 
with  the  Proposing  Release.287  We 
received  no  comments  specifically  on 
that  IRFA. 


285  Estimated  costs  related  to  initial  preparation  of 
Form  ADV  (including  Part  2)  of  $14,723,982  + 
estimated  one-time  outside  legal  costs  associated 
with  this  initial  preparation  of  $7,257,200  + 
estimated  costs  of  $744,471  related  to  annual 
updating  of  Form  ADV  (including  Part  2)  + 
estimated  costs  associated  with  delivery  of 
brochures  and  supplements  of  $168,766,752  = 
$191,492,405. 

286  5  U.S.C.  603(a). 

287  See  above  note  5. 


A.  Need  for  the  Rule  and  Form 
Amendments 

The  proposed  rule  and  form 
amendments  are  necessary  to  improve 
the  quality  of  disclosure  that  advisers 
provide  to  their  clients.288  Form  ADV 
was  adopted  by  the  Commission  in 
198  5  289  and  advisers  currently  use  it  to 
register  with  the  Commission  (Part  1) 
and  to  provide  clients  disclosure  about 
their  advisory  firm  and  personnel  (Part 
2).  Over  the  years,  however,  experience 
has  shown  that  the  format  and  content 
of  current  Part  2  of  Form  ADV  do  not 
lend  themselves  to  disclosure  that  is 
easy  for  clients  to  understand.  Clients 
need  clearer  information  about  an 
adviser’s  services,  fees,  business 
practices,  and  conflicts  of  interests  to  be 
able  to  make  an  informed  decision  about 
whether  to  hire  or  retain  that  adviser. 

B.  Objectives  and  Legal  Basis 

The  primary  objective  of  the  proposed 
form  and  rule  amendments  is  to  provide 
advisory  clients  and  prospective  clients 
with  access  to  meaningful  and  up-to- 
date  disclosure,  as  well  as  to  provide  for 
filing  of  this  disclosure  with  the 
Commission.290  By  requiring  advisers  to 
provide  current  narrative  brochures  and 
brochure  supplements  written  in  plain 
English,  the  amendments  are  intended 
to  improve  the  quality  of  information 
investors  receive  from  advisers  about 
their  services,  fees,  business  practices 
and  conflicts  of  interest.  Also,  by 
requiring  advisers  to  file  their  brochures 
(and  any  amendments)  with  the 
Commission  electronically  using  IARD, 
the  proposal  would  make  full  use  of 
existing  and  new  information 
technologies  to  aid  the  Commission  staff 
in  its  oversight  efforts  and  provide  ready 
public  access  to  advisers’  brochures. 

We  are  proposing  these  amendments 
under  section  19(a)  of  the  Securities  Act 
of  1933  (15  U.S.C.  77s(a)(,  sections  23(a) 
and  28(e)(2)  of  the  Securities  Exchange 
Act  of  1934  [15  U.S.C.  78w(a)  and 
78bb(e)(2)],  section  319(a)  of  the  Trust 
Indenture  Act  of  1939  (15  U.S.C. 
77sss(a)(,  section  38(a)  of  the  Investment 
Company  Act  of  1940  [15  U.S.C.  78a- 
37(a)],  and  sections  203(c)(1),  204. 
206(4),  and  211(a)  of  the  Investment 
Advisers  Act  of  1940  [15  U.S.C.  80b- 
3(c)(1),  80b-4,  80b-6(4),  and  80b-ll(a)]. 


288  Sections  I  through  IV,  above,  of  this  Release, 
describe  in  more  detail  the  reasons  for  the  proposed 
amendments. 

289  Uniform  Investment  Adviser  Registration 
Application  Form,  Investment  Advisers  Act  Release 
No.  991  (Oct.  15,  1985)  [50  FR  42903  (Oct.  23, 
1985)). 

290  Sections  I  through  IV,  above,  of  this  Release, 
describe  in  more  detail  the  objectives  of  the 
proposed  amendments. 
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C.  Small  Entities  Subject  to  the  Rules 

In  developing  the  proposals,  we  have 

considered  their  potential  impact  on 
small  entities  that  may  be  affected.  The 
proposed  rule  and  form  amendments 
would  affect  all  advisers  registered  with 
the  Commission,  including  small 
entities.  Under  Commission  rules,  for 
purposes  of  the  Regulatory  Flexibility 
Act,  an  investment  adviser  generally  is 
a  small  entity  if  it:  (i)  Has  assets  under 
management  having  a  total  value  of  less 
than  $25  million;  (ii)  did  not  have  total 
assets  of  $5  million  or  more  on  the  last 
day  of  its  most  recent  fiscal  year;  and 
(iii)  does  not  control,  is  not  controlled 
by,  and  is  not  under  common  control 
with  another  investment  adviser  that 
has  assets  under  management  of  $25 
million  or  more,  or  any  person  (other 
than  a  natural  person)  that  had  $5 
million  or  more  on  the  last  day  of  its 
most  recent  fiscal  year.291 

Our  rule  and  form  amendments 
would  not  affect  most  advisers  that  are 
small  entities  (“small  advisers”)  because 
they  are  generally  registered  with  one  or 
more  state  securities  authorities  and  not 
with  us.  Under  section  203A  of  the 
Advisers  Act,  most  small  advisers  are 
prohibited  from  registering  with  the 
Commission  and  are  regulated  by  state 
regulators.292  Those  small  advisers  that 
register  with  us  are  located  in  Wyoming 
(which  does  not  have  an  investment 
adviser  statute),  or  are  eligible  for  an 
exemption  that  permits  SEC  registration. 
The  Commission  estimates  that  as  of 
September  30,  2007,  of  the  10,449 
registered  with  us,  there  were 
approximately  634  that  were  small 
entities  that  would  be  affected  by  the 
proposed  amendments.293  We  request 
comment  on  the  effect  and  costs  of  the 
proposed  amendments  on  small  entities. 

D.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

The  proposed  rule  and  form 
amendments  would  impose  certain 
reporting  and  compliance  requirements 
on  small  advisers,  requiring  them  to 
create  and  update  narrative  brochures 
containing  certain  information  regarding 
their  advisory  business.  The 
amendments  also  would  require 
advisers  to  deliver  their  brochures  to 


291  Rule  0-7  [17  CFR  275.0-7). 

292  National  Securities  Markets  Improvement  Act 
of  1996  (Pub.  L.  104-290,  110  Stat.  3438)  (1996) 
(“NSMLA”).  As  a  result  of  NSM1A,  advisers  with 
less  than  $25  million  of  assets  under  management 
generally  are  regulated  by  one  or  more  state 
securities  authority,  while  the  Commission 
generally  regulates  those  advisers  with  at  least  $25 
million  of  assets  under  management.  See  section 
203A  of  the  Advisers  Act  [15  U.S.C.  80b-3a[. 

293  This  estimate  is  based  on  information  advisers 
have  filed  with  the  Commission  on  Part  1A  of  Form 
ADV. 


clients  and  to  file  them  electronically 
through  the  IARD.  The  proposals  would 
also  impose  new  recordkeeping 
requirements.  These  requirements  and 
the  burdens  on  small  advisers  are 
discussed  below.294 

1.  Amendments  to  Part  2  of  Form  ADV 

The  amendments  to  Part  2,  because 
they  require  registered  advisers  to 
prepare  and  disseminate  narrative 
brochures,  would  impose  additional 
costs  on  all  registered  advisers, 
including  small  advisers.  We  assume 
that  all  small  advisers  currently 
distribute  Part  2  of  Form  ADV  and 
would  have  to  redraft  their  brochures 
completely  to  comply  with  the  proposed 
new  format,  although  some  information 
in  current  Part  2  may  be  transferable  to 
the  new  narrative  brochures. 

The  costs  associated  with  preparing 
the  new  brochures  will  depend  on  the 
size  of  the  adviser,  the  complexity  of  its 
operations,  and  the  extent  to  which  its 
operations  present  conflicts  of  interest 
with  clients.  Many  of  the  new  items 
imposing  the  most  rigorous  disclosure 
requirements  may  not  apply  to  certain 
small  advisers  because,  for  example, 
those  advisers  may  not  have  soft  dollar 
or  directed  brokerage  arrangements,  or 
may  not  have  custody  of  client  assets. 

To  the  extent  that  some  of  the  new 
disclosure  burdens  would  apply  to 
small  advisers,  these  advisers  are 
already  obligated  to  make  the 
disclosures  to  clients  under  the 
Advisers  Act’s  anti-fraud  provisions, 
although  the  disclosure  is  not  required 
to  be  in  the  firm’s  written  brochure. 

For  the  first  time,  advisers  also  would 
be  required  to  prepare  and  disseminate 
brochure  supplements  for  certain 
supervised  persons  of  their  firm.  To 
reduce  the  burdens  on  small  advisers, 
however,  we  have  drafted  the  new 
supplement  rules  so  that  firms  with  few 
employees  would  be  permitted  to 
include  supplement  information  in  their 
firm  brochures  and  avoid  preparing  and 
distributing  separate  brochure 
supplements.  We  believe  many  small 
advisers  would  take  advantage  of  this 
option  and  reduce  their  compliance 
burden. 

2.  Updating  and  Delivery  Requirements 

The  amended  rules,  like  the  current 
rules,  would  require  advisers  to  update 
their  brochures  whenever  information 
in  them  becomes  materially  inaccurate. 
The  proposed  amendments  would  also 
implement  the  same  updating 
requirements  for  supplements.  In 
updating  its  brochure  and  supplements, 


294  Sections  I  through  IV,  above,  of  this  Release, 
describe  these  requirements  in  more  detail. 


an  adviser  may  minimize  its  burden  by 
using  a  “sticker”  containing  the  updated 
information  instead  of  reprinting  its 
entire  brochure  and  supplements. 

The  amendments  would  require 
advisers  to  deliver  a  current  brochure  to 
clients  annually  and  to  deliver  interim 
updates  of  the  brochure  and 
supplements  to  clients  to  disclose  new 
or  revised  disciplinary  information. 
These  delivery  requirements  would 
replace  the  current  requirement  that 
advisers  offer  clients  a  revised  brochure 
annually.  To  minimize  the  burden  of 
delivery,  advisers  would  be  permitted 
with  client  consent  to  deliver  brochures 
and  supplements,  as  well  as  updates, 
electronically.  To  the  extent  that  small 
advisers  are  more  likely  to  have  fewer 
advisory  clients  (and  fewer  supervised 
persons)  than  larger  advisers,  the 
proposed  delivery  requirements  should 
impose  lower  variable  costs  on  small 
advisers  than  on  larger  firms. 

3.  Recordkeeping  Requirements 

The  proposed  amendments  would 
impose  new  recordkeeping 
requirements  on  advisers,  including 
small  advisers.  As  under  the  current 
rules,  advisers  would  be  required  to 
maintain  copies  of  their  brochures.  The 
proposed  amendments  would  also 
require  all  advisers  to  maintain  copies 
of  their  brochure  supplements.  In 
addition,  the  proposed  amendments 
would  require  advisers,  including  small 
advisers,  to  maintain  certain  records  if 
they  determine  that  a  disciplinary  event 
that  is  presumptively  material  does  not 
have  to  be  disclosed,  or  if  they  calculate 
their  managed  assets  for  purpose  of  their 
brochures  differently  than  in  Part  1A  of 
Form  ADV. 

E.  Duplicative,  Overlapping,  or 
Conflicting  Federal  Rules 

The  Commission  believes  that  there 
are  no  rules  that  duplicate  or  conflict 
with  the  proposed  rule.295 

F.  Significant  Alternatives 

We  have  considered  various 
alternatives  in  connection  with  the 
proposed  rule  and  form  amendments 
that  might  minimize  their  effect  on 
small  advisers,  including:  (i) 

Establishing  different  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  advisers;  (ii) 
clarifying,  consolidating,  or  simplifying 
compliance  and  reporting  requirements 
under  the  proposed  amendments  for 
small  advisers;  (iii)  using  performance 


295  As  discussed  above,  the  Commission  is 
proposing  to  withdraw  as  duplicative  current  rule 
206(4)— 4. 
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rather  than  design  standards;  and  (iv) 
exempting  small  advisers  from  coverage 
of  all  or  part  of  the  proposed 
amendments. 

Regarding  the  first  alternative,  the 
Commission  believes  that  establishing 
different  compliance  or  reporting 
requirements  for  small  advisers  would 
be  inappropriate  under  these 
circumstances.  The  amendments  are 
designed  to  improve  the  quality  and 
timeliness  of  critically  important 
disclosure  that  advisory  clients  receive 
from  their  advisers.  To  establish 
different  disclosure  requirements  for 
small  entities  would  diminish  this 
investor  protection  for  clients  of  small 
advisers.  We  note,  however,  that  small 
advisers,  by  the  nature  of  their  business, 
likely  would  spend  fewer  resources  in 
completing  their  brochures  and  any 
brochure  supplements.  Moreover, 
certain  rule  and  form  amendments  were 
designed  specifically  to  reduce  the 
burden  on  small  advisers.  For  example, 
the  proposed  Part  2  instructions  would 
give  advisers  the  flexibility  to 
incorporate  required  information  about 
their  supervised  persons  into  their  firm 
brochures  rather  than  presenting  it  in 
separate  brochure  supplements,  thereby 
saving  additional  printing  and  mailing 
costs. 

Regarding  the  second  alternative,  the 
proposed  amendments  would  clarify 
requirements  for  all  advisers,  including 
small  advisers.  The  proposed  Part  2 
instructions  are  designed  to  present 
requirements  for  advisers’  brochures 
and  supplements  clearly  and  simply  to 
all  advisers,  including  small  entities. 

Regarding  the  third  alternative,  the 
Commission  believes  that  the  proposed 
amendments  already  appropriately  use 
performance  rather  than  design 
standards  in  many  instances.  The 
amendments  would  permit  advisers 
considerable  flexibility  in  designing 
their  brochures  and  supplements  so  as 
best  to  communicate  the  required 
information  to  clients.  In  preparing 
brochure  supplements,  advisers  would 
also  have  the  flexibility  of  adapting  the 
format  of  the  supplements  to  best  suit 
their  firm:  an  adviser  may:  (i)  Prepare  a 
separate  supplement  for  each 
supervised  person;  (ii)  prepare  a  single 
supplement  containing  the  required 
information  for  all  of  its  supervised 
persons;  (iii)  prepare  multiple 
supplements  for  groups  of  supervised 
persons  (e.g.,  all  supervised  persons  in 
a  particular  office  or  work  group);  or  (iv) 
include  all  information  about 
supervised  persons  in  the  firm  brochure 
and  prepare  no  separate 
supplements.296  The  proposed 

296  See  Section  H.B  of  this  Release. 


amendments  clarify  that  advisers  may, 
with  client  consent,  deliver  their 
brochures  and  supplements,  along  with 
any  updates,  to  clients  electronically. 

Regarding  the  fourth  alternative,  it 
would  be  inconsistent  with  the 
purposes  of  the  Advisers  Act  to  exempt 
small  advisers  from  the  proposed  rule 
and  form  amendments.  The  information 
in  an  adviser’s  brochure  is  necessary  for 
the  client  to  evaluate  the  adviser’s 
services,  fees,  and  business  practices, 
and  to  apprise  the  client  of  potential 
conflicts  of  interest  and,  when 
necessary,  of  the  adviser’s  financial 
condition.  Since  we  view  the 
protections  of  the  Advisers  Act  to  apply 
equally  to  clients  of  both  large  and  small 
advisers,  it  would  be  inconsistent  with 
the  purposes  of  the  Act  to  specify 
different  requirements  for  small  entities. 

G.  Solicitation  of  Comment 

The  Commission  encourages  the 
submission  of  comments  on  matters 
discussed  in  the  IRFA.  Comment  is 
requested  particularly  on  the  number  of 
small  advisers  that  would  be  affected  by 
the  proposals,  the  burdens  the  proposals 
would  impose  on  small  advisers,  and 
whether  the  effects  of  the  proposed  rule 
and  form  amendments  on  small  advisers 
would  be  economically  significant. 
Commenters  are  asked  to  describe  the 
nature  of  any  effect  and  provide 
empirical  data  supporting  the  extent  of 
the  effect.  These  comments  will  be 
placed  in  the  same  public  comment  file 
as  comments  on  the  proposals. 

For  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  the  Commission  is  also  requesting 
information  regarding  the  potential 
impact  of  the  proposals  on  the  economy 
on  an  annual  basis.  Commenters  should 
provide  empirical  data  to  support  their 
views. 

IX.  Efficiency,  Competition,  and  Capital 
Formation 

Section  202(c)  of  the  Advisers  Act 
requires  the  Commission,  when 
engaging  in  rulemaking  that  requires  it 
to  consider  or  determine  whether  an 
action  is  necessary  or  appropriate  in  the 
public  interest,  to  consider,  in  addition 
to  the  protection  of  investors,  whether 
the  action  will  promote  efficiency, 
competition,  and  capital  formation.297 
Today  the  Commission  is  proposing 
amendments  to  Part  2  of  Form  ADV  and 
related  Advisers  Act  rules  that  would 
require  investment  advisers  registered 
with  us  to  deliver  to  clients  and 
prospective  clients,  brochures  and 

292 15  U.S.C.  80b-2(c). 


brochure  supplements  written  in  plain 
English. 

The  brochure  rule  and  form 
amendments  that  we  are  proposing 
today  would  promote  efficiency  and 
competition  in  the  marketplace  by 
improving  the  disclosure  that  advisers 
must  provide  to  clients.298  These 
amendments  are  designed  to  require 
advisers  to  provide  clients  and 
prospective  clients  with  clear,  current, 
and  more  meaningful  disclosure  of  the 
business  practices,  conflicts  of  interest, 
and  background  of  investment  advisers 
and  their  advisory  personnel.  Advisers 
would  file  their  brochures  with  us 
electronically,  and  we  would  make 
them  available  to  the  public  through  our 
Web  site.  With  the  public  availability  of 
more  thorough  and  current  disclosure  of 
advisers’  services,  fees,  business 
practices  and  conflicts  of  interests, 
investors  will  be  able  to  make  more 
informed  decisions  about  whether  to 
hire  or  retain  a  particular  adviser.  A 
more  informed  investing  public  will 
create  a  more  efficient  marketplace  and 
strengthen  competition  among  advisers. 
Moreover,  the  electronic  filing 
requirements  are  expected  to  expedite 
and  simplify  the  process  of  filing  firm 
brochures  and  amendments  for  the 
advisory  firms,  thus  further  improving 
efficiency.  We  believe,  however,  that  the 
proposed  brochure  amendments  are 
unrelated  to  and  will  have  little  or  no 
effect  on  capital  formation. 

The  Commission  requests  comment 
whether  the  above  proposals,  if  adopted, 
would  promote  efficiency,  competition, 
and  capital  formation.  Commenters  are 
requested  to  provide  empirical  data  to 
support  their  views. 

X.  Statutory  Authority 

We  are  proposing  amendments  to  rule 
203-1  under  sections  203(c)(1),  204,  and 
211(a)  of  the  Investment  Advisers  Act  of 

298  Along  with  the  proposed  brochure 
amendments,  the  Commission  also  is  proposing 
conforming  amendments  to  the  General  Instructions 
and  Glossary  of  Form  ADV  to  include  instructions 
regarding  brochure  filing  requirements  and  to  add 
glossary  terms  and  definitions  that  are  used  in  Part 
2.  Additionally,  the  Commission  also  is  proposing 
conforming  amendments  to  the  Advisers  Act  books . 
and  records  rule.  These  proposed  amendments 
would  require  advisers  to  maintain  copies  of  their 
brochures,  supplements,  and  amendments,  and  are 
intended  to  update  the  books  and  records  rule  in 
light  of  our  proposed  changes  to  Part  2.  None  of 
these  proposed  conforming  amendments  are 
expected  to  have  an  independent  impact  on 
efficiency,  competition,  or  capital  formation.  To  the 
extent  that  they  facilitate  the  purposes  of  the 
proposed  brochure  amendments,  the  conforming 
amendments  may,  however,  contribute  to  the 
expected  effects  on  efficiency,  competition  and 
capital  formation  that  would  stem  from  the 
proposed  brochure  amendments  and  which  are 
discussed  below. 
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1940  (15  U.S.C.  80b — 3(c)(1),  80b-4,  and 
80b-ll(a)). 

We  are  proposing  amendments  to  rule 
204-1  under  sections  203(c)(1)  and  204 
of  the  Investment  Advisers  Act  of  1940 
(15  U.S.C.  80b— 3(c)(1)  and  80b-4). 

We  are  proposing  amendments  to  rule 
204-2  under  section  204  and  206(4)  of 
the  Investment  Advisers  Act  of  1940  (15 
U.S.C.  80b— 4  and  80b-6(4)). 

We  are  proposing  amendments  to  rule 
204-3  under  section  204,  206(4),  and 
211(a)  of  the  Investment  Advisers  Act  of 
1940  (15  U.S.C.  80b-4,  80b-6(4),  and 
80b-ll(a)). 

We  are  proposing  amendments  to  rule 
279.1,  Form  ADV,  under  section  19(a)  of 
the  Securities  Act  of  1933  (15  U.S.C. 
77s(a)),  sections  23(a)  and  28(e)(2)  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78w(a)  and  78bb(e)(2)),  section 
319(a)  of  the  Trust  Indenture  Act  of 

1939  (15  U.S.C.  77sss(a)),  section  38(a) 
of  the  Investment  Company  Act  of  1940 
(15  U.S.C.  78a-37(a)),  and  sections 
203(c)(1),  204,  and  211(a)  of  the 
Investment  Advisers  Act  of  1940  (15 
U.S.C.  80b— 3(c)(1),  80b— 4,  and  80b- 
11(a)). 

We  are  proposing  to  remove  and 
reserve  rule  206(4)-4  under  section 
206(4)  of  the  Investment  Advisers  Act  of 

1940  (15  U.S.C.  80b-6(4)). 

List  of  Subjects  in  17  CFR  Parts  275  and 
279 

Reporting  and  recordkeeping 
requirements,  Securities. 

Text  of  Rule  and  Form  Amendments 

For  the  reasons  set  out  in  the 
preamble,  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  275— RULES  AND 
REGULATIONS,  INVESTMENT 
ADVISERS  ACT  OF  1940 

1.  The  general  authority  citation  for 
Part  275  continues  to  read  as  follows: 

Authority:  15  U.S.C.  80b-2(a)(ll)(G),  80b- 
2(a)(17),  80b-3,  80b-4,  80b-4a,  80b-6(4), 
80b-6a,  and  80b-ll,  unless  otherwise  noted. 

2.  Section  275.203-1  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  275.203-1  Application  for  investment 
adviser  registration. 

(a)  Electronic  Filing  of  Form  ADV.  (1) 
To  apply  for  registration  with  the 
Commission  as  an  investment  adviser, 
you  must  complete  Form  ADV  (17  CFR 
279.1)  by  following  the  instructions  in 
the  form  and  you  must  file  Part  1A  of 
Form  ADV  and  the  firm  brochure(s) 
required  by  Part  2 A  of  Form  ADV 
electronically  with  the  Investment 


Adviser  Registration  Depository  (IARD) 
unless  you  have  received  a  hardship 
exemption  under  §  275.203-3. 

Note  to  paragraph  (a)(1):  Information  on 
how  to  file  with  the  IARD  is  available  on  the 
Commission’s  Web  site  at  http:// 
www.sec.gov/iard. 

(2)  After  [INSERT  DATE  SIX 
MONTHS  AFTER  EFFECTIVE  DATE  OF 
RULES/FORM]  the  Commission  will  not 
accept  any  initial  application  for 
registration  as  an  investment  adviser 
that  does  not  include  a  brochure  that 
satisfies  the  requirements  of  Part  2A  of 
Form  ADV. 

(b)  Special  rule  for  Part  2B.  You  are 
not  required  to  file  with  the 
Commission  the  brochure  supplements 
required  by  Part  2B  of  Form  ADV. 

★  *  *  *  * 

3.  Section  275.204-1  is  amended  by 
revising  the  note  to  paragraph  (a),  and 
paragraphs  (b)  and  (c)  to  read  as  follows: 

§  275.204-1  Amendments  to  application 
for  registration. 

***** 

Note  to  paragraph  (a):  Information  on  how 
to  file  with  the  IARD  is  available  on  our  Web 
site  at  http://www.sec.gov/iard. 

(b)  Electronic  filing  of  amendments. 

(1)  Subject  to  paragraph  (b)(2)  of  this 
rule,  you  must  file  all  amendments  to 
Part  1A  of  your  Form  ADV  and  all  your 
amended  firm  brochure(s)  required  by 
Part  2A  of  Form  ADV  electronically 
with  the  Investment  Adviser 
Registration  Depository  (IARD),  unless 
you  have  received  a  continuing 
hardship  exemption  under  §  275.203-3. 

(2)  Transition  to  electronic  filing.  You 
must  amend  your  Form  ADV  by 
electronically  filing  with  the  IARD  one 
or  more  brochures  that  satisfy  the 
requirements  of  Part  2A  of  Form  ADV 
(as  amended  effective  [INSERT 
EFFECTIVE  DATE  OF  RULES/FORM  J) 
as  part  of  the  next  annual  updating 
amendment  you  are  required  to  file  after 
[INSERT  DATE  SIX  MONTHS  AFTER 
EFFECTIVE  DATE  OF  RULES/FORM). 

Note  to  paragraph  (b):  Information  on  how 
to  file  with  the  IARD  is  available  on  our  Web 
site  at  http://www.sec.gov/iard. 

(c)  Special  rule  for  Part  2B.  You  are 
not  required  to  file  with  the 
Commission  amendments  to  brochure 
supplements  required  by  Part  2B  of 
Form  ADV. 

***** 

4.  Section  275.204-2(a)(14)  is  revised 
to  read  as  follows: 

§  275.204-2  Books  and  records  to  be 
maintained  by  investment  advisers. 

(a)  *  *  * 

(14)(i)  A  copy  of  each  brochure  and 
brochure  supplement,  and  each 


amendment  or  revision  to  the  brochure 
and  brochure  supplements,  required  by 
Part  2  of  Form  ADV  (17  CFR  279.1);  any 
summary  of  material  changes  that  is 
required  by  Part  2  of  Form  ADV  but  is 
not  contained  in  the  brochure  or 
brochure  supplements;  and  a  record  of 
the  dates  that  each  brochure  and 
brochure  supplement,  each  amendment 
or  revision  thereto,  and  each  summary 
of  material  changes  was  given  to  any 
client  or  to  any  prospective  client  who 
subsequently  becomes  a  client. 

(ii)  Documentation  describing  the 
method  used  to  compute  managed 
assets  for  purposes  of  Item  4.E  of  Part 
2A  of  Form  ADV,  if  the  method  differs 
from  the  method  used  to  compute  assets 
under  management  in  Item  5.F  of  Part 
1A  of  Form  ADV. 

(iii)  A  memorandum  describing  any 
legal  or  disciplinary  event  listed  in  Item 
9  of  Part  2A  or  Item  3  of  Part  2B  of  Form 
ADV  (Disciplinary  Information)  and 
presumed  to  be  material,  if  the  event 
involved  the  investment  adviser  or  any 
of  its  supervised  persons  and  is  not 
disclosed  in  the  brochure  or  brochure 
supplements  described  in  paragraph 
(a)(14)(i)  of  this  section.  The 
memorandum  must  explain  the 
investment  adviser’s  determination  that 
the  presumption  of  materiality  is 
overcome,  and  must  discuss  the  factors 
described  in  Item  9  of  Part  2A  or  Item 

3  of  Part  2B  of  Form  ADV. 
***** 

5.  Section  275.204-3  is  revised  to  read 
as  follows: 

§  275.204-3  Delivery  of  firm  brochures  and 
brochure  supplements. 

(a)  General  requirements.  If  you  are 
registered  under  the  Act  as  an 
investment  adviser,  you  must  deliver  a 
firm  brochure  and  one  or  more 
supplements  to  each  client  or 
prospective  client  as  required  by  this 
section.  The  brochure  and 
supplement(s)  must  contain  all 
information  required  by  Part  2  of  Form 
ADV  (17  CFR  279.1). 

(b)  Delivery  requirements.  You  (or  a 
supervised  person  acting  on  your 
behalf)  must  deliver  to  a  client  or 
prospective  client: 

(1)  Your  current  brochure  before  or  at 
the  time  you  enter  into  an  investment 
advisory  contract  with  the  client  and, 
after  that,  an  updated  brochure  annually 
within  120  days  after  the  end  of  your 
fiscal  year; 

(2)  A  current  brochure  supplement  for 
a  supervised  person  before  or  at  the  time 
that  supervised  person  begins  to  provide 
advisory  services  to  the  client.  For 
purposes  of  this  section,  a  supervised 
person  will  provide  advisory  services  to 
a  client  if  that  supervised  person  will: 
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(i)  Formulate  investment  advice  for 
the  client  and  have  direct  client  contact; 
or 

(ii)  Make  discretionary  investment 
decisions  for  the  client,  even  if  the 
supervised  person  will  have  no  direct 
client  contact. 

(c)  Exceptions  to  delivery 
requirements. 

(1)  You  are  not  required  to  deliver  a 
brochure  to  a  client: 

(1)  That  is  an  investment  company 
registered  under  the  Investment  . 
Company  Act  of  1940  (15  U.S.C.  80a-l 
to  80a-64)  or  a  business  development 
company  as  defined  in  that  Act, 
provided  that  the  advisory  contract  with 
that  client  meets  the  requirements  of 
section  15(c)  of  that  Act  (15  U.S.C.  80a- 
15(c));  or 

(ii)  Who  receives  only  impersonal 
investment  advice  for  which  you  charge 
less  than  $500  per  year. 

(2)  You  are  not  required  to  deliver  a 
brochure  supplement  to  a  client: 

(1)  To  whom  you  are  not  required  to 
deliver  a  brochure  under  paragraph 
(c)(1)  of  this  section; 

(ii)  Who  receives  only  impersonal 
investment  advice; 

(iii)  Who  would  be  a  “qualified 
purchaser”  under  section  2(a)(51)(A)  of 
the  Investment  Company  Act  of  1940 
(15  U.S.C.  80a-2(a)(51)(A));-or 

(iv)  Who  would  be  a  “qualified 
client”  of  your  firm  under  §  275.205- 
3(d)(l)(iii). 

(d)  Wrap  fee  program  brochures.  (1)  If 
you  are  a  sponsor  of  a  wrap  fee  program, 
then  the  brochure  that  paragraph  (b)(1) 
of  this  section  requires  you  to  deliver  to 
a  client  or  prospective  client  of  the  wrap 
fee  program  must  be  a  wrap  fee 
brochure  containing  all  information 
required  by  Part  2A  Appendix  1  of  Form 
ADV.  Any  additional  information  in  a 
wrap  fee  brochure  must  be  limited  to 
information  applicable  to  wrap  fee 
programs  that  you  sponsor. 

(2)  You  do  not  have  to  deliver  a  wrap 
fee  brochure  if  another  sponsor  of  the 
wrap  fee  program  delivers,  to  the  client 
or  prospective  client  of  the  wrap  fee 
program,  a  wrap  fee  program  brochure 
containing  all  the  information  your 
wrap  fee  program  brochure  must 
contain. 

Note  to  paragraph  (d):  A  wrap  fee  brochure 
does  not  take  the  place  of  any  brochure 
supplements  that  you  are  required  to  deliver 
under  paragraph  (b)(2)  of  this  section. 

(e)  Amendments.  Section  275.204-1 
and  instructions  to  Form  ADV  contain 
instructions  that  you  must  follow  to 
amend  your  brochure  and  brochure 


supplements.  You  must  provide  a 
current  brochure  and  current  brochure 
supplements  to  any  new  clients  or 
prospective  clients.  If  an  amendment 
adds  disclosure  of  an  event,  or 
materially  revises  information  already 
disclosed  about  an  event,  in  response  to 
Item  9  of  Part  2A  or  Item  3  of  Part  2B 
of  Form  ADV  (Disciplinary 
Information),  then  you  must  provide  the 
current  brochure  or  current  brochure 
supplements  (or  the  amendment),  as 
applicable,  to  all  existing  clients  to 
whom  you  are  required  to  deliver  a 
brochure  or  brochure  supplement  under 
this  section. 

(f)  Multiple  brochures.  If  you  provide 
substantially  different  advisory  services 
to  different  clients,  you  may  provide 
them  with  different  brochures,  so  long 
as  each  client  receives  all  information 
about  the  services  and  fees  that  are 
applicable  to  that  client.  The  brochure 
you  deliver  to  a  client  may  omit  any 
information  required  by  Part  2A  of  Form 
ADV  if  the  information  does  not  apply 
to  the  advisory  services  or  fees  that  you 
will  provide  or  charge,  or  that  you 
propose  to  provide  or  charge,  to  that 
client. 

(g)  Other  disclosure  obligations. 
Delivering  a  brochure  or  supplement  in 
compliance  with  this  section  does  not 
relieve  you  of  any  other  disclosure 
obligations  you  have  to  your  advisory 
clients  or  prospective  clients  under  any 
federal  or  state  laws  or  regulations. 

(h)  Transition  rule.  (1)  Within  30  days 
after  the  date  by  which  you  are  first 
required  by  §  275.204— 1(b)(2)  to 
electronically  file  your  brochure  with 
the  Commission,  you  must  deliver  to 
each  of  your  existing  clients  your 
current  brochure  and  all  current 
brochure  supplements  as  required  by 
Part  2  of  Form  ADV. 

(2)  As  of  the  date  by  which  you  are 
first  required  to  electronically  file  your 
brochure  with  the  Commission,  you 
must  begin  using  your  current  brochure 
and  current  brochure  supplements  as 
required  by  Part  2  of  Form  ADV  to 
comply  with  the  requirements  of  this 
section  pertaining  to  initial  delivery  to 
new  and  prospective  clients. 

(i)  Definitions.  For  purposes  of  this 
section: 

(1)  Impersonal  investment  advice 
means  investment  advisory  services  that 
do  not  purport  to  meet  the  objectives  or 
needs  of  specific  individuals  or 
accounts. 

(2)  Current  brochure  and  current 
brochure  supplement  mean  the  most 
recent  revision  of  the  brochure  or 


brochure  supplement,  including  all 
amendments  to  date. 

(3)  Sponsor  of  a  wrap  fee  program 
means  an  investment  adviser  that  is 
compensated  under  a  wrap  fee  program 
for  sponsoring,  organizing,  or 
administering  the  program,  or  for 
selecting,  or  providing  advice  to  clients 
regarding  the  selection  of,  other 
investment  advisers  in  the  program. 

(4)  Supervised  person  means  any  of 
your  officers,  partners  or  directors  (or 
other  persons  occupying  a  similar  status 
or  performing  similar  functions)  or 
employees,  or  any  other  person  who 
provides  investment  advice  on  your 
behalf. 

(5)  Wrap  fee  program  means  an 
advisory  program  under  which  a 
specified  fee  or  fees  not  based  directly 
upon  transactions  in  a  client’s  account 
is  charged  for  investment  advisory 
services  (which  may  include  portfolio 
management  or  advice  concerning  the 
selection  of  other  investment  advisers) 
and  the  execution  of  client  transactions. 

§  275.206(4)— 4  [Removed  and  reserved] 

6.  Section  275.206(4)-4  is  removed 
and  reserved. 

PART  279— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  ADVISERS 
ACT  OF  1940 

7.  The  authority  citation  for  Part  279 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  80b-l,  et  seq. 

8.  Form  ADV  (referenced  in  §  279.1)  is 
amended  by: 

a.  In  the  instructions  to  the  form, 
revising  the  section  entitled  “Form 
ADV:  General  Instructions.”  The  revised 
version  of  Form  ADV:  General 
Instructions  is  attached  as  Appendix  A; 

b.  In  the  instructions  to  the  form, 
revising  the  section  entitled  “Glossary 
of  Terms.”  The  revised  version  of  Form 
ADV:  Glossary  of  Terms  is  attached  as 
Appendix  B;  and 

c.  Removing  Form  ADV,  Part  II,  and 
adding  Form  ADV,  Part  2.  Form  ADV, 
Part  2  is  attached  as  Appendix  C. 

Note:  The  text  of  Form  ADV  does  not  and 
the  amendments  will  not  appear  in  the  Code 
of  Federal  Regulations. 

***** 

Dated:  March  3,  2008. 

By  the  Commission. 

Florence  E.  Harmon, 

Deputy  Secretary. 

BILLING  CODE  8011-01-P 
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UNIFORM  APPLICATION  FOR  INVESTMENT  ADVISER  REGISTRATION 


Form  ADV:  General  Instructions 
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Appendix  A 


-  C. 


Read  these  instructions  carefully  before  filing  Form  ADV.  Failure  to  follow  these  instructions, 
properly  complete  the  form,  and  pay  all  required  fees  may  result  in  your  application  being 
delayed  or  rejected. 

In  these  instructions  and  in  Form  ADV,  “you”  means  the  investment  adviser  (i.e.,  the  advisory 
firm)  applying  for  registration  or  amending  its  registration.  If  you  are  a  “separately  identifiable 
department  or  division”  (SID)  of  a  bank,  “you”  means  the  SID,  rather  than  your  bank,  unless  the 
instructions  or  the  form  provide  otherwise.  Terms  that  appear  in  italics  are  defined  in  the 
Glossary  of  Terms  to  Form  ADV. 


1.  Where  can  I  get  more  information  on  Form  ADV,  electronic  filing,  and  the  IARD? 

The  SEC  provides  information  about  its  rules  and  the  Advisers  Act  on  its  website: 
<http://www.sec.gov/iard>. 

NASAA  provides  information  about  state  investment  adviser  laws  and  state  rules,  and  how  to 
contact  a  state  securities  authority ,  on  its  website:  <http://www.nasaa.org>. 

FINRA  provides  information  about  the  IARD  and  electronic  filing  on  the  IARD  website: 
<http://www.iard.com>. 

2.  What  is  Form  ADV  used  for? 

Investment  advisers  use  Form  ADV  to: 

•  Register  with  the  Securities  and  Exchange  Commission 

•  Register  with  one  or  more  state  securities  authorities 

•  Amend  those  registrations 

3.  How  is  Form  ADV  organized? 

Form  ADV  contains  four  parts: 

•  Part  1 A  asks  a  number  of  questions  about  you,  your  business  practices,  the  persons  who 
own  and  control  you,  and  the  persons  who  provide  investment  advice  on  your  behalf.  All 
advisers  registering  with  the  SEC  or  any  of  the  state  securities  authorities  must  complete 
Part  1A. 


( V 


Part  1 A  also  contains  several  supplemental  schedules.  The  items  of  Part  1 A  let  you  know 
which  schedules  you  must  complete. 
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°  Schedule  A  asks  for  information  about  your  direct  owners  and  executive  officers. 

°  Schedule  B  asks  for  information  about  your  indirect  owners. 

°  Schedule  C  is  used  by  paper  filers  to  update  the  information  required  by  Schedules  A 
and  B  (see  Instruction  14). 

°  Schedule  D  asks  for  additional  information  for  certain  items  in  Part  1  A. 

°  Disclosure  Reporting  Pages  (or  “DRPs”)  are  schedules  that  ask  for  details  about 
disciplinary  events  involving  you  or  persons  affiliated  with  you. 

•  Part  IB  asks  additional  questions  required  by  state  securities  authorities.  Part  IB 
contains  three  additional  DRPs.  If  you  are  applying  for  registration  or  are  registered  only 
with  the  SEC,  you  do  not  have  to  complete  Part  IB.  (If  you  are  filing  electronically  and 
you  do  not  have  to  complete  Part  IB,  you  will  not  see  Part  IB.) 

•  Part  2A  requires  advisers  to  create  narrative  brochures  containing  information  about  the 
advisory  firm.  The  requirements  in  Part  2A  apply  to  all  investment  advisers  registered 
with  or  applying  for  registration  with  the  SEC.  If  you  are  registered  with  or  applying  for 
registration  with  one  or  more  of  the  state  securities  authorities,  you  should  contact  the 
appropriate  state  securities  authorities  to  determine  whether  the  requirements  in  Part  2A 
apply  to  you. 

•  Part  2B  requires  advisers  to  create  brochure  supplements  containing  information  about 
certain  supervised  persons.  The  requirements  in  Part  2B  apply  to  all  investment  advisers 
registered  with  or  applying  for  registration  with  the  SEC.  If  you  are  registered  with  or 
applying  for  registration  with  one  or  more  of  the  state  securities  authorities,  you  should 
contact  the  appropriate  state  securities  authorities  to  determine  whether  the  requirements 
in  Part  2B  apply  to  you. 

4.  When  am  I  required  to  update  my  Form  ADV? 

You  must  amend  your  Form  ADV  each  year  by  filing  an  annual  updating  amendment  within  90 
days  after  the  end  of  your  fiscal  year.  When  you  submit  your  annual  updating  amendment,  you 
must  update  your  responses  to  all  items. 

In  addition  to  your  annual  updating  amendment,  you  must  amend  your  Form  ADV  by  filing 
additional  amendments  (other-than-annual  amendments)  promptly  if: 

•  information  you  provided  in  response  to  Items  1,  3,  9,  or  1 1  of  Part  1A  or  Items  1,  2.  A. 
through  2.F.,  or  2.1.  of  Part  IB,  becomes  inaccurate  in  any  way; 

•  information  you  provided  in  response  to  Items  4,  8,  or  1 0  of  Part  1 A  or  Item  2.G.  of  Part 
IB  becomes  materially  inaccurate;  or 

•  information  you  provided  in  your  brochure  becomes  materially  inaccurate. 


Federal  Register/ Vol.  73,  No.  51 /Friday,  March  14,  2008 / Proposed  Rules 


13991 


Form  ADV:  General  Instructions 


Page  3 


If  you  are  submitting  an  other-than-annual  amendment,  you  are  not  required  to  update  your 
responses  to  Items  2,  5,  6,  7,  or  12  of  Part  1 A  or  Items  2.H.  or  2.J.  of  Part  IB,  even  if  your 
responses  to  those  items  have  become  inaccurate. 

Note:  You  must  amend  your  brochure  supplements  (see  Form  ADV,  Part  2B)  promptly  if  any 
information  in  them  becomes  maferiallv  inaccurate. 

•  If  you  are  an  SEC-registered  adviser,  you  are  required  to  file  your  brochure  amendments 
electronically  through  IARD.  You  are  not  required  to  file  amendments  to  your  brochure 
supplements  with  the  SEC,  but  you  must  maintain  a  copy  of  them  in  your  files. 

•  If  you  are  a  state-registered  adviser,  you  may  be  required  to  file  your  brochure 
amendments  and  brochure  supplement  amendments  with  the  appropriate  state  securities 
authorities .  You  should  contact  the  appropriate  state  securities  authorities  to  determine 
whether  the  states  in  which  you  have  a  filing  obligation  require  filing  of  your  brochure 
amendments  and  brochure  supplement  amendments,  and  if  so,  whether  these  should  be 
filed  electronically  through  IARD. 

Failure  to  update  your  Form  ADV,  as  required  by  this  instruction,  is  a  violation  of  SEC 
rule  204-1  or  similar  state  rules  and  could  lead  to  your  registration  being  revoked. 

5.  Part  2  of  Form  ADV  was  amended  recently.  When  do  1  have  to  comply  with  the 
new  requirements? 

If  you  are  applying  for  registration  with  the  SEC: 

•  Beginning  [  ],  your  application  for  registration  must  include  a  narrative  brochure 

prepared  in  accordance  with  the  requirements  of  (amended)  Part  2  of  Form  ADV.  See 
SEC  rule  203-1 .  After  that  date,  the  SEC  will  not  accept  any  application  that  does  not 
meet  this  requirement. 

•  Until  that  date,  you  may  (but  are  not  required  to)  include  in  your  application  a  narrative 
brochure  that  meets  the  requirements  of  (amended)  Part  2  of  Form  ADV.  If  you  do  not 
do  this,  you  must  comply  with  the  requirements  for  preparing,  delivering,  and  offering 
“old”  Part  II  of  Form  ADV. 

If  you  already  are  registered  with  or  have  submitted  an  application  for  registration  with  the  SEC 

by[  ]: 

•  When  you  make  the  next  annual  updating  amendment  to  your  Form  ADV  alter  [  ], 

you  must  submit  a  narrative  brochure  that  meets  the  requirements  of  (amended)  Part  2  of 
Form  ADV.  See  SEC  Rule  204- 1(b). 
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•  Until  that  date,  you  may  (but  are  not  required  to)  submit  a  narrative  brochure  that  meets 
the  requirements  of  (amended)  Part  2  of  Form  ADV.  If  you  do  not  do  this,  you  must 
comply  with  the  requirements  for  preparing,  delivering,  and  offering  “old”  Part  II  of  Form 
ADV. 

Note:  Until  the  amendments  to  Part  2  are  effective,  you  can  satisfy  the  requirements  related  to 
“old”  Part  II  by  updating  the  information  in  your  Part  II  whenever  it  becomes  materially 
inaccurate.  You  must  deliver  Part  II  or  a  brochure  containing  at  least  the  information  contained 
in  Part  II  to  prospective  clients  and  annually  offer  it  to  current  clients.  You  are  not  required  to 
file  “old”  Part  II  with  the  SEC,  but  you  must  keep  a  copy  in  your  files,  and  provide  it  to  the  SEC 
staff  upon  request. 


•  Contact  the  appropriate  state  securities  authorities  for  more  information  about  the 
compliance  transition  schedule  applicable  to  you. 

6.  Where  do  I  sign  my  Form  ADV  application  or  amendment? 

You  must  sign  the  appropriate  Execution  Page.  There  are  three  Execution  Pages  at  the  end  of  the 
form.  Your  initial  application  and  all  amendments  to  Form  ADV  must  include  at  least  one 
Execution  Page. 

•  If  you  are  applying  for  or  are  amending  your  SEC  registration,  you  must  sign  and  submit 
either  a: 

°  Domestic  Investment  Adviser  Execution  Page,  if  you  (the  advisory  firm)  are  a 
resident  of  the  United  States;  or 

°  Non-Resident  Investment  Adviser  Execution  Page,  if  you  (the  advisory  firm)  are  not  a 
resident  of  the  United  States. 

•  If  you  are  applying  for  or  are  amending  your  registration  with  a  state  securities  authority, 
you  must  sign  and  submit  the  State-Registered  Investment  Adviser  Execution  Page. 

7.  Who  must  sign  my  Form  ADV  or  amendment? 

The  individual  who  signs  the  form  depends  upon  your  form  of  organization: 

•  For  a  sole  proprietorship,  the  sole  proprietor. 

•  For  a  partnership,  a  general  partner. 

•  For  a  corporation,  an  authorized  principal  officer. 

•  For  a  “separately  identifiable  department  or  division”  (SID)  of  a  bank,  a  principal  officer 
of  your  bank  who  is  directly  engaged  in  the  management,  direction  or  supervision  of  your 
investment  advisory  activities. 
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•  For  all  others,  an  authorized  individual  who  participates  in  managing  or  directing  your 
affairs. 


The  signature  does  not  have  to  be  notarized,  and  in  the  case  of  an  electronic  filing,  should  be  a 
typed  name. 

8.  How  do  I  file  my  Form  ADV? 

Complete  Form  ADV  electronically  using  the  Investment  Adviser  Registration  Depository 
(IARD)  if: 

•  You  are  filing  with  the  SEC  (and  submitting  notice  filings  to  any  of  the  state  securities 
authorities),  or 

•  You  are  filing  with  a  state  securities  authority  that  requires  or  permits  advisers  to  submit 
Form  ADV  through  the  IARD, 

Note:  SEC  rules  require  advisers  that  are  registered  or  applying  for  registration  with  the 
SEC  to  file  electronically  through  the  IARD  system.  See  SEC  rule  203-1 .  Check  with 
the  state  securities  authorities  of  each  state  in  which  you  have  a  filing  obligation  to 
determine  whether  you  can  or  must  file  Form  ADV  electronically  through  the  IARD. 

To  file  electronically,  go  to  the  IARD  website  (<www.iard.com>),  which  contains  detailed 
instructions  for  advisers  to  follow  when  filing  through  the  IARD. 

Complete  Form  ADV  (Paper  Version)  on  paper  if: 

•  You  are  filing  with  the  SEC  or  a  state  securities  authority  that  requires  electronic  filing, 
but  you  have  been  granted  a  continuing  hardship  exemption.  Hardship  exemptions  are 
described  in  Instruction  14. 

•  You  are  filing  with  a  state  securities  authority  that  permits  (but  docs  not  require) 
electronic  filing  and  you  do  not  file  electronically. 

9.  How  do  I  get  started  filing  electronically? 

•  First,  get  a  copy  of  the  IARD  Entitlement  Package  from  the  following  web  site: 
<http://www.iard.com>.  Second,  request  access  to  the  IARD  system  for  your  firm  by 
completing  and  submitting  the  IARD  Entitlement  Package.  The  IARD  Entitlement 
Package  must  be  submitted  on  paper.  Mail  the  forms  to:  IARD  Entitlement  Requests, 
FINRA,  P.O.  Box  9495,  Gaithersburg,  MD  20898-9495. 

•  When  FINRA  receives  your  Entitlement  Package,  they  will  assign  a  CRD  number 
(identification  number  for  your  firm)  and  a  user  I.D.  code  and  password  (identification 
number  and  system  password  for  the  individual(s)  who  will  submit  Form  ADV  filings  for 
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your  firm).  Your  firm  may  request  an  I.D.  code  and  password  for  more  than  one 
individual.  FINRA  also  will  create  a  financial  account  for  you  from  which  the  IARD  will 
deduct  filing  fees  and  any  state  fees  you  are  required  to  pay.  If  you  already  have  a  CRD 
account  with  FINRA,  it  will  also  serve  as  your  IARD  account;  a  separate  account  will  not 
be  established. 

•  Once  you  receive  your  CRD  number,  user  I.D.  code  and  password,  and  you  have  funded 
your  account,  you  are  ready  to  file  electronically. 

•  Questions  regarding  the  Entitlement  Process  should  be  addressed  to  FINRA  at 
240.386.4848. 

10.  If  I  am  applying  for  registration  with  the  SEC,  or  amending  my  SEC  registration, 

-  how  do  1  make  notice  filings  with  the  state  securities  authorities ? 

If  you  are  applying  for  registration  with  the  SEC  or  are  amending  your  SEC  registration,  one  or 
more  state  securities  authorities  may  require  you  to  provide  them  with  copies  of  your  SEC 
filings.  We  call  these  filings  “ notice  filings .”  Your  notice  filings  will  be  sent  electronically  to 
the  states  that  you  check  on  Item  2.B.  of  Part  1A.  The  state  securities  authorities  to  which  you 
send  notice  filings  may  charge  fees,  which  will  be  deducted  from  the  account  you  establish  with 
FINRA.  To  determine  which  state  securities  authorities  require  SEC-registered  advisers  to 
submit  notice  filings  and  to  pay  fees,  consult  the  relevant  state  investment  adviser  law  or  state 
securities  authority.  See  General  Instruction  1 . 

If  you  are  granted  a  continuing  hardship  exemption  to  file  Form  ADV  on  paper,  FINRA  will 
enter  your  filing  into  the  IARD  and  your  notice  filings  will  be  sent  electronically  to  the  state 
securities  authorities  that  you  check  on  Item  2.B.  of  Part  1  A. 

11.  1  am  registered  with  a  state.  When  must  I  switch  to  SEC  registration? 

If  you  report  on  your  annual  updating  amendment  that  your  assets  under  management  have 
increased  to  $30  million  or  more,  you  must  register  with  the  SEC  within  90  days  after  you  file  that 
annual  updating  amendment.  If  your  assets  under  management  increase  to  $25  million  or  more  but 
not  $30  million,  you  may,  but  are  not.required  to,  register  with  the  SEC  (assuming  you  are  not 
otherwise  required  to  register  with  the  SEC).  Once  you  register  with  the  SEC,  you  are  subject  to 
SEC  regulation,  regardless  of  whether  you  remain  registered  with  one  or  more  states.  Each  of  your 
investment  adviser  representatives,  however,  may  be  subject  to  registration  in  those  states  in  which 
the  representative  has  a  place  of  business.  See  SEC  rule  203 A- 1(b).  For  additional  information, 
consult  the  investment  adviser  laws  or  the  state  securities  authority  for  the  particular  state  in  which 
you  are  “doing  business."’  See  General  Instruction  1 . 
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12.  1  am  registered  with  the  SEC.  When  must  I  switch  to  registration  with  a  state 
securities  authority ? 

If  you  report  on  your  annual  updating  amendment  that  you  have  assets  under  management  of  less 
than  $25  million  and  you  are  not  otherwise  eligible  to  register  with  the  SEC,  you  must  withdraw 
from  SEC  registration  within  180  days  after  the  end  of  your  fiscal  year  by  filing  Form  ADV-W. 
You  should  consult  state  law  in  the  states  that  you  are  doing  business  to  determine  if  you  are 
required  to  register  in  these  states.  See  General  Instruction  1.  Until  you  file  your  Form  ADV-W 
with  the  SEC,  you  will  remain  subject  to  SEC  regulation,  and  you  also  will  be  subject  to 
regulation  in  any  states  where  you  register.  See  SEC  rule  203 A- 1(b). 

13.  Are  there  filing  fees? 

Yes.  These  fees  go  to  support  and  maintain  the  IARJD.  The  IARD  filing  fees  are  in  addition  to 
any  registration  or  other  fee  that  may  be  required  by  state  law.  You  must  pay  an  IARD  filing  fee 
for  your  initial  application  and  each  annual  updating  amendment.  There  is  no  filing  fee  for  an 
other-than-annual  amendment  or  Form  ADV-W.  The  IARD  filing  fee  schedule  is  published  at 
<http://www.sec.gov/iard>;  <http://www.nasaa.org>;  and  <http://www.iard.com>. 

If  you  are  submitting  a  paper  filing  under  a  continuing  hardship  exemption  (see  Instruction  14), 
you  are  required  to  pay  an  additional  fee.  The  amount  of  the  additional  fee  depends  on  whether 
you  are  filing  Form  ADV  or  Form  ADV-W.  (There  is  no  additional  fee  for  filings  made  on  Form 
ADV-W.)  The  hardship  filing  fee  schedule  is  available  by  contacting  FINRA  at  240.386.4848. 

14.  What  if  I  am  not  able  to  file  electronically? 

If  you  are  required  to  file  electronically  but  cannot  do  so,  you  may  be  eligible  for  one  of  two 
types  of  hardship  exemptions  from  the  electronic  filing  requirements. 

•  A  temporary  hardship  exemption  is  available  if  you  file  electronically,  but  you 
encounter  unexpected  difficulties  that  prevent  you  from  making  a  timely  filing  with  the 
IARD,  such  as  a  computer  malfunction  or  electrical  outage.  This  exemption  does  not 
permit  you  to  file  on  paper;  instead,  it  extends  the  deadline  for  an  electronic  filing  for 
seven  business  days.  See  SEC  rule  203-3(a). 

•  A  continuing  hardship  exemption  may  be  granted  if  you  are  a  small  business  and  you 
can  demonstrate  that  filing  electronically  would  impose  an  undue  hardship.  You  are  a 
small  business,  and  may  be  eligible  for  a  continuing  hardship  exemption,  if  you  are 
required  to  answer  Item  1 2  of  Part  1 A  (because  you  have  assets  under  management  of  less 
than  $25' million)  and  you  are  able  to  respond  “no”  to  each  question  in  Item  12.  See  SEC 
rule  0-7. 


If  you  have  been  granted  a  continuing  hardship  exemption,  you  must  complete  and  submit 
the  paper  version  of  Form  ADV  to  FINRA.  FINRA  will  enter  your  responses  into  the 
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1ARJD.  As  discussed  in  General  Instruction  13,  FINRA  will  charge  you  a  fee  to  reimburse 
it  for  the  expense  of  data  entry. 

Before  applying  for  a  continuing  hardship  exemption,  consider  engaging  a  firm  that 
assists  investment  advisers  in  making  filings  with  the  LARD.  Check  the  SEC’s  web  site 
(<http://www.sec.gov/iard>)  to  obtain  a  list  of  firms  that  provide  these  services. 

15.  lam  eligible  to  file  on  paper.  How  do  I  make  a  paper  filing? 

When  filing  on  paper,  you  must: 

•  Type  all  of  your  responses. 

•  Include  your  name  (the  same  name  you  provide  in  response  to  Item  1  .A.  of  Part  1  A)  and 
the  date  on  every  page. 

•  If  you  are  amending  your  Form  ADV: 

°  complete  page  1  and  circle  the  number  of  any  item  for  which  you  are  changing  your 
response. 

°  include  your  SEC  801  -number  (if  you  have  one)  and  your  CRD  number  (if  you  have 
one)  on  every  page. 

°  complete  the  amended  item  in  full  and  circle  the  number  of  the  item  for  which  you  are 
changing  your  response. 

°  to  amend  Schedule  A  or  Schedule  B,  complete  and  submit  Schedule  C. 

Where  you  submit  your  paper  filing  depends  on  why  you  are  eligible  to  file  on  paper: 

•  If  you  are  filing  on  paper  because  you  have  been  granted  a  continuing  hardship 
exemption,  submit  one  manually  signed  Form  ADV  and  one  copy  to:  IARD  Document 
Processing,  FINRA,  P.O.  Box  9495,  Gaithersburg,  MD  20898-9495. 

If  you  complete  Form  ADV  on  paper  and  submit  it  to  FINRA  but  you  do  not  have  a 
continuing  hardship  exemption,  the  submission  will  be  returned  to  you. 

•  If  you  are  filing  on  paper  because  a  state  in  which  you  are  registered  or  in  which  you  are 
applying  for  registration  allows  you  to  submit  paper  instead  of  electronic  filings,  submit 
one  manually  signed  Form  ADV  and  one  copy  to  the  appropriate  state  securities 
authorities. 

16.  Who  is  required  to  file  Form  ADV-NR? 

Every  non-resident  general  partner  and  managing  agent  of  ail  SEC-registered  advisers,  whether 
or  not  the  adviser  is  resident  in  the  United  States,  must  file  Form  ADV-NR  in  connection  with 
the  adviser’s  initial  application.  A  general  partner  or  managing  agent  of  an  SEC-registered 
adviser  who  becomes  a  non-resident  after  the  adviser’s  initial  application  has  been  submitted 
must  file  Form  ADV-NR  within  30  days.  Form  ADV-NR  must  be  filed  on  paper  (it  cannot  be 
filed  electronically). 
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Submit  Form  ADV-NR  to  the  SEC  at  the  following  address: 

Securities  and  Exchange  Commission,  100  F  Street,  NE,  Mail  Stop  8031,  Washington, 
DC  20549;  Attn:  The  Registrations  Branch 

Failure  to  file  Form  ADV-NR  promptly  may  delay  SEC  consideration  of  your  initial 
application. 

Federal  Information  Law  and  Requirements 

Sections  203(c)  and  204  of  the  Advisers  Act  [15  U.S.C.  §§  80b-3(c)  and  80b-4]  authorize  the 
SEC  to  collect  the  information  required  by  Form  ADV.  The  SEC  collects  the  information  for 
regulatory  purposes,  such  as  deciding  whether  to  grant  registration.  Filing  Form  ADV  is 
mandatory  for  advisers  who  are  required  to  register  with  the  SEC.  The  SEC  maintains  the 
information  submitted  on  this  form  and  makes  it  publicly  available.  The  SEC  may  return  forms 
that  do  not  include  required  information.  Intentional  misstatements  or  omissions  constitute 
federal  criminal  violations  under  18  U.S.C.  §  1001  and  15  U.S.C.  §  80b-17. 

SEC’s  Collection  of  Information 


An  agency  may  not  conduct  or  sponsor,  and  a  person  is  not  required  to  respond  to,  a  collection  of 
information  unless  it  displays  a  currently  valid  control  number.  The  Advisers  Act  authorizes  the 
SEC  to  collect  the  information  on  Form  ADV  from  applicants.  See  15  U.S.C.  §§  80b-3(c)(l)  and 
80b-4.  Filing  the  form  is  mandatory. 

The  main  purpose  of  this  form  is  to  enable  the  SEC  to  register  investment  advisers.  Every 
applicant  for  registration  with  the  SEC  as  an  adviser  must  file  the  form.  See  17  C.F.R.  § 
275.203-1.  By  accepting  a  form,  however,  the  SEC  does  not  make  a  finding  that  it  has  been 
completed  or  submitted  correctly.  The  form  is  filed  annually  by  every  adviser,  no  later  than  90 
days  after  the  end  of  its  fiscal  year,  to  amend  its  registration.  It  is  also  filed  promptly  during  the 
year  to  reflect  material  changes.  See  17  C.F.R.  §  275.204-1.  The  SEC  maintains  the  information 
on  the  form  and  makes  it  publicly  available  through  the  IARD. 

Anyone  may  send  the  SEC  comments  on  the  accuracy  of  the  burden  estimate  on  page  1  of  the 
form,  as  well  as  suggestions  for  reducing  the  burden.  The  Office  of  Management  and  Budget  has 
reviewed  this  collection  of  information  under  44  U.S.C.  §  3507. 

The  information  contained  in  the  form  is  part  of  a  system  of  records  subject  to  the  Privacy  Act  of 
1974,  as  amended.  The  SEC  has  published  in  the  Federal  Register  the  Privacy  Act  System  of 
Records  Notice  for  these  records. 
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Appendix  B 

GLOSSARY  OF  TERMS 

1 .  Advisory  Affiliate:  Your  advisory  affiliates  are  (1)  all  of  your  officers,  partners,  or  directors 
(or  any  person  performing  similar  functions);  (2)  all  persons  directly  or  indirectly  controlling 
or  controlled  by  you;  and  (3)  all  of  your  current  employees  (other  than  employees  performing 
only  clerical,  administrative,  support  or  similar  functions). 

If  you  are  a  “separately  identifiable  department  or  division”  (SID)  of  a  bank,  your  advisory 
affiliates  are:  (1 )  all  of  your  bank’s  employees  who  perform  your  investment  advisory 
activities  (other  than  clerical  or  administrative  employees)-,  (2)  all  persons  designated  by  your 
bank’s  board  of  directors  as  responsible  for  the  day-to-day  conduct  of  your  investment 
advisory  activities  (including  supervising  the  employees  who  perform  investment  advisory 
activities);  (3)  all  persons  who  directly  or  indirectly  control  your  bank,  and  all  persons  whom 
you  control  in  connection  with  your  investment  advisory  activities;  and  (4)  all  other  persons 
who  directly  manage  any  of  your  investment  advisory  activities  (including  directing, 
supervising  or  performing  your  advisory  activities),  all  persons  who  directly  or  indirectly 
control  those  management  functions,  and  all  persons  whom  you  control  in  connection  with 

those  management  functions.  [Used  in:  Part  1A,  Item  11;  Part  IB,  Item  2] 

\ 

2.  Annual  Updating  Amendment:  Within  90  days  after  your  firm’s  fiscal  year  end,  your  firm 
must  file  an  “annual  updating  amendment,”  which  is  an  amendment  to  your  firm’s  Form 
ADV  that  reaffirms  the  eligibility  information  contained  in  Item  2  of  Part  1A  and  updates  the 
responses  to  any  other  item  for  which  the  information  is  no  longer  accurate.  [Used  in: 

General  Instructions;  Part  1A  Instructions,  IntroductoryText,  Item  2;  Part  2A,  Instructions, 
Appendix  1  Instructions;  Part  2B,  Instructions] 

3.  Brochure:  A  written  disclosure  statement  that  your  firm  is  required  to  provide  to  clients  and 
prospective  clients.  See  SEC  rule  204-3;  Form  ADV,  Part  2 A.  [Used  in:  General 
Instructions;  Used  throughout  Part  2  General  Instructions;  Part  2 A,  Instructions,  Appendix  1 
Instructions;  Part  2B,  Instructions] 

4.  Brochure  Supplement:  A  written  disclosure  statement  containing  infonnation  about  certain  of 
your  supervised  persons  that  your  firm  is  required  by  Part  2B  of  Form  ADV  to  provide  to 
clients  and  prospective  clients.  See  SEC  rule  204-3;  Form  ADV,  Part  2B.  [Used  in:  General 
Instructions;  Used  throughout  Part  2  General  Instructions;  Part  2A,  Instructions,  Appendix  1 
Instructions;  Part  2B,  Instructions] 

5.  Charged:  Being  accused  of  a  crime  in  a  formal  complaint,  information,  or  indictment  (or 
equivalent  formal  charge).  [Used  in:  Part  1A,  Item  11;  DRPs] 

6.  Client:  Any  of  your  firm’s  investment  advisory  clients.  This  term  includes  clients  from  which 
your  firm  receives  no  compensation,  such  as  members  of  your  family.  If  your  firm  also 
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provides  other  services  (e.g.,  accounting  services),  this  term  does  not  include  clients  that  are  not 
investment  advisory  clients.  [Used  throughout  Form  ADV  and  Form  ADV-W] 

7.  Control:  Control  means  the  power,  directly  or  indirectly,  to  direct  the  management  or  policies 
of  a  person ,  whether  through  ownership  of  securities,  by  contract,  or  otherwise. 

•  Each  of  your  firm’s  officers,  partners,  or  directors  exercising  executive  responsibility  (or 
persons  having  similar  status  or  functions)  is  presumed  to  control  your  firm. 

•  A  person  is  presumed  to  control  a  corporation  if  the  person:  (i)  directly  or  indirectly  has 
the  right  to  vote  25  percent  or  more  of  a  class  of  the  corporation’s  voting  securities;  or  (ii) 
has  the  power  to  sell  or  direct  the  sale  of  25  percent  or  more  of  a  class  of  the  corporation’s 
voting  securities. 

•  A  person  is  presumed  to  control  a  partnership  if  the  person  has  the  right  to  receive  upon 
dissolution,  or  has  contributed,  25  percent  or  more  of  the  capital  of  the  partnership. 

•  A  person  is  presumed  to  control  a  limited  liability  company  (“LLC”)  if  the  person  :  (i) 
directly  or  indirectly  has  the  right  to  vote  25  percent  or  more  of  a  class  of  the  interests  of  the 
LLC;  (ii)  has  the  right  to  receive  upon  dissolution,  or  has  contributed,  25  percent  or  more  of 
the  capital  of  the  LLC;  or  (iii)  is  an  elected  manager  of  the  LLC. 

•  A  person  is  presumed  to  control  a  trust  if  the  person  is  a  trustee  or  managing  agent  of  the 
trust. 

[Used  in:  General  Instructions;  Part  1A,  Instructions,  Items  2,  7,  10,  11,  12,  Schedules  A,  B, 
C,  D;  Regulatory  DRP] 

8.  Custody:  Your  firm  has  custody  if  it  directly  or  indirectly  holds  client  funds  or  securities,  has 
any  authority  to  obtain  possession  of  them,  or  has  the  ability  to  appropriate  them.  Your  firm  has 
custody,  for  example,  if  it  has  a  general  power  of  attorney  over  a  client's  account  or  signatory 
power  over  a  client's  checking  account.  See  SEC  rule  206(4)-2.  [Used  in:  Part  1A,  Item  9; 
Part  IB,  Instructions.  Item  2;  Part  2 A,  Items  15,  18] 

9.  Discretionary  Authority  or  Discretionary  Basis:  Your  firm  has  discretionary  authority  or 
manages  assets  on  a  discretionary  basis  if  it  has  the  authority  to  decide  which  securities  to 
purchase  and  sell  for  the  client.  Your  firm  also  has  discretionary  authority  if  it  has  the 
authority  to  decide  which  investment  advisers  to  retain  on  behalf  of  the  client.  [Used  in: 

Part  1A,  Instructions,  Item  8;  Part  IB,  Instructions;  Part  2 A,  Items  4,  16,  18,  Part  2B, 
Instructions] 
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10.  Employee:  This  term  includes  an  independent  contractor  who  performs  advisory  functions 
on  your  behalf.  [Used  in:  Part  1A,  Instructions,  Items  I,  5,7,  11] 

1 1 .  Enjoined:  This  term  includes  being  subject  to  a  mandatory  injunction,  prohibitory  injunction, 
preliminary  injunction,  or  a  temporary  restraining  order.  [Used  in:  Part  1A,  Item  11;  DRPsJ 

12.  Felony:  For  jurisdictions  that  do  not  differentiate  between  a  felony  and  a  misdemeanor,  a 
felony  is  an  offense  punishable  by  a  sentence  of  at  least  one  year  imprisonment  and/or  a  fine  of 
at  least  $1,000.  The  term  also  includes  a  general  court  martial.  [Used  in:  Part  l A,  Item  11; 
DRPs;  Part  2 A,  Item  9;  Part  2B,  Item  3 ] 

13.  FINRA  CRD  or  CRD:  The  Web  Central  Registration  Depository  (“CRD”)  system  operated  by 
FINRA  for  the  registration  of  broker-dealers  and  broker-dealer  representatives.  [Used  in:  Part 

IA,  Item  1;  Form  ADV-W,  Item  1] 

14.  Foreign  Financial  Regulatory  Authority:  This  term  includes  (1)  a  foreign  securities 
authority;  (2)  another  governmental  body  or  foreign  equivalent  of  a  self-regulatory 
organization  empowered  by  a  foreign  government  to  administer  or  enforce  its  laws  relating  to 
the  regulation  of  investment-related  activities;  and  (3)  a  foreign  membership  organization,  a 
function  of  which  is  to  regulate  the  participation  of  its  members  in  the  activities  listed  above. 
[Used  in:  Part  I  A,  Items  1,  11;  DRPs;  Part  2 A,  Item  9;  Part  2B,  Item  3] 

15.  Found:  This  term  includes  adverse  final  actions,  including  consent  decrees  in  which  the 
respondent  has  neither  admitted  nor  denied  the  findings,  but  does  not  include  agreements, 
deficiency  letters,  examination  reports,  memoranda  of  understanding,  letters  of  caution, 
admonishments,  and  similar  informal  resolutions  of  matters.  [Used  in:  Part  1A,  Item  11;  Part 

IB,  Item  2;  Part  2 A,  Item  9;  Part  2B,  Item  3] 

16.  Government  Entity:  Any  state  or  political  subdivision  of  a  state,  including  (i)  any  agency, 
authority,  or  instrumentality  of  the  state  or  political  subdivision;  (ii)  a  plan  or  pool  of  assets 
controlled  by  the  state  or  political  subdivision  or  any  agency,  authority  or  instrumentality 
thereof;  and  (iii)  any  officer,  agent,  or  employee  of  the  state  or  political  subdivision  or  any 
agency,  authority  or  instrumentality  thereof,  acting  in  their  official  capacity.  [Used  in:  Part 
1A,  Item  5 ] 

17.  High  Net  Worth  Individual:  An  individual  with  at  least  $750,000  managed  by  you,  or  whose 
net  worth  your  firm  reasonably  believes  exceeds  $1,500,000,  or  who  is  a  “qualified  purchaser” 
as  defined  in  section  2(aX51)(A)  of  the  Investment  Company  Act  of  1940.  The  net  worth  of  an 
individual  may  include  assets  held  jointly  with  his  or  her  spouse.  [Used  in:  Part  1A,  Item  5] 


18.  Home  State:  If  your  firm  is  registered  with  a  state  securities  authority,  your  firm’s  “home 
state”  is  the  state  where  it  maintains  its  principal  office  and  place  of  business.  [ Used  in:  Part 
IB,  Instructions] 

19.  Impersonal  Investment  Advice:  Investment  advisory  services  that  do  not  purport  to  meet  the 
objectives  or  needs  of  specific  individuals  or  accounts.  [Used  in:  Part  1A,  Instructions;  Part 
2 A,  Instructions;  Part  2B,  Instructions] 

20.  Investment  Adviser  Representative:  Investment  adviser  representatives  of  SEC-registered 
advisers  are  subject  to  state  registration  in  each  state  in  which  they  have  a  place  of  business. 
Any  of  your  firm’s  supervised  persons  (except  those  that  provide  only  impersonal  investment 
advice )  is  an  investment  adviser  representative,  if — 

•  the  supervised  person  regularly  solicits,  meets  with,  or  otherwise  communicates  w  ith 
your  firm’s  clients , 

•  the  supervised  person  has  more  than  five  clients  who  are  natural  persons  and  not  high 
net  worth  individuals,  and 

•  more  than  ten  percent  of  the  supervised  person ’s  clients  are  natural  persons  and  not 
high  net  worth  individuals. 

NOTE:  If  your  firm  is  registered  with  the  state  securities  authorities  and  not  the  SEC,  your 
firm  may  be  subject  to  a  different  state  definition  of  “investment  adviser  representative.” 

[Used  in:  Part  2,  General  Instructions;  Part  2 A,  Item  14;  Part  2B,  Item  I] 

21 .  Investment-Related:  Activities  that  pertain  to  securities,  commodities,  banking,  insurance,  or 

real  estate  (including,  but  not  limited  to,  acting  as  or  being  associated  with  an  investment 
adviser,  broker-dealer,  municipal  securities  dealer,  government  securities  broker  or  dealer, 
issuer,  investment  company,  futures  sponsor,  bank,  or  savings  association).  [Used  in:  Part  l A, 
Item  1 1;  DRPs;  Part  IB,  Item  2;  Part  2 A,  Item  9;  Part  2B.  Item  3]  '  . 

22.  Involved:  Engaging  in  any  act  or  omission,  aiding,  abetting,  counseling,  commanding, 
inducing,  conspiring  with  or  failing  reasonably  to  supervise  another  in  doing  an  act.  [Used  in: 
Part  I  A,  Item  11;  Part  2 A,  Item  9;  Part  2B,  Item  3] 

23.  Management  Persons:  Anyone  with  the  power  to  exercise,  directly  or  indirectly,  a 
controlling  influence  over  your  firm’s  management  or  policies,  or  to  determine  the  general 
investment  advice  given  to  the  clients  of  your  firm. 
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Generally,  all  of  the  following  are  management  persons: 

•  Your  firm’s  principal  executive  officers,  such  as  your  chief  executive  officer,  chief 
financial  officer,  chief  operations  officer,  chief  legal  officer,  and  chief  compliance  officer; 
your  directors,  general  partners,  or  trustees;  and  other  individuals  with  similar  status  or 
performing  similar  functions; 

•  The  members  of  your  firm’s  investment  committee  or  group  that  determines  general 
investment  advice  to  be  given  to  clients',  and 

•  If  your  firm  does  not  have  an  investment  committee  or  group,  the  individuals  who 
determine  general  investment  advice  provided  to  clients  (if  there  are  more  than  five 
people,  you  may  limit  your  firm’s  response  to  their  supervisors). 

[Used  in:  Part  IB,  Item  2;  Part  2A,  Items  9,  10] 

24.  Managing  Agent:  A  managing  agent  of  an  investment  adviser  is  any  person,  including  a 
trustee,  who  directs  or  manages  (or  who  participates  in  directing  or  managing)  the  affairs  of  any 
unincorporated  organization  or  association  that  is  not  a  partnership.  [Used  in:  General 
Instructions;  Form  ADV-NR] 

25.  Minor  Rule  Violation:  A  violation  of  a  self-regulatory  organization  rule  that  has  been 
designated  as  “minor”  pursuant  to  a  plan  approved  by  the  SEC.  A  rule  violation  may  be 
designated  as  “minor”  under  a  plan  if  the  sanction  imposed  consists  of  a  fine  of  $2,500  or  less, 
and  if  the  sanctioned  person  does  not  contest  the  fine.  (Check  with  the  appropriate  self- 
regulatory  organization  to  determine  if  a  particular  rule  violation  has  been  designated  as 
“minor”  for  these  purposes.)  [Used  in:  Part  1A,  Item  11] 

26.  Misdemeanor:  For  jurisdictions  that  do  not  differentiate  between  a  felony  and  a  misdemeanor, 
a  misdemeanor  is  an  offense  punishable  by  a  sentence  of  less  than  one  year  imprisonment 
and/or  a  fine  of  less  than  $1 .000.  The  term  also  includes  a  special  court  martial.  [Used  in: 
General  Instructions;  Part  1A,  Item  11;  DRPs;  Part  2 A,  Item  9;  Part  2B,  Item  3] 

27.  Non-Resident:  (a)  an  individual  who  resides  in  any  place  not  subject  to  the  jurisdiction  of  the 
United  States;  (b)  a  corporation  incorporated  in  or  having  its  principal  office  and  place  of 
business  in  any  place  not  subject  to  the  jurisdiction  of  the  United  States;  and  (c)  a  partnership  or 
other  unincorporated  organization  or  association  that  has  its  principal  office  and  place  of 
business  in  any  place  not  subject  to  the  jurisdiction  of  the  United  States.  [Used  in:  General 
Instructions;  Form  ADV-NR] 
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28.  Notice  Filing:  SEC -registered  advisers  may  have  to  provide  state  securities  authorities  with 
copies  of  documents  that  are  filed  with  the  SEC.  These  filings  are  referred  to  as  “notice 
filings.”  [Used  in:  General  Instructions;  Part  1A,  Item  2;  Execution  Page(s);  Form  ADV-W] 

29.  Order:  A  written  directive  issued  pursuant  to  statutory  authority  and  procedures,  including  an 
order  of  denial,  exemption,  suspension,  or  revocation.  Unless  included  in  an  order,  this  term 
does  not  include  special  stipulations,  undertakings,  or  agreements  relating  to  payments, 
limitations  on  activity  or  other  restrictions.  [Used  in:  Part  1A,  Items  2  and  11;  Schedule  D; 
DRPs;  Part  2 A,  Item  9;  Part  2B,  Item  3] 

30.  Performance-Based  Fee:  An  investment  advisory  fee  based  on  a  share  of  capital  gains  on,  or 
capital  appreciation  of,  client  assets.  A  fee  that  is  based  upon  a  percentage  of  assets  that  you 
manage  is  not  a  performance-based  fee.  [Used  in:  Part  1A,  Item  5] 

31.  Person:  A  natural  person  (an  individual)  or  a  company.  A  company  includes  any  partnership, 
corporation,  trust,  limited  liability  company  (“LLC”),  limited  liability  partnership  (“LLP”),  or 
other  organization.  [Used  throughout  Form  ADV and  Form  ADV-W] 

32.  Principal  Place  of  Business  or  Principal  Office  and  Place  of  Business:  Your  firm’s 
executive  office  from  which  your  firm’s  officers,  partners,  or  managers  direct,  control,  and 
coordinate  the  activities  of  your  firm.  [Used  in:  Part  1A,  Instructions,  Items  1  and  2;  Schedule 
D;  Form  ADV-W,  Item  1] 

33.  Proceeding:  This  term  includes  a  formal  administrative  or  civil  action  initiated  by  a 
governmental  agency,  self-regulatory  organization  or  foreign  financial  regulatory  authority,  a 
felony  criminal  indictment  or  information  (or  equivalent  formal  charge);  or  a  misdemeanor 
criminal  information  (or  equivalent  formal  charge).  This  term  does  not  include  other  civil 
litigation,  investigations,  or  arrests  or  similar  charges  effected  in  the  absence  of  a  formal 
criminal  indictment  or  information  (or  equivalent  formal  charge).  [Used  in:  Part  1A,  Item  11; 
DRPs ;  Part  IB,  Item  2;  Part  2 A,  Item  9;  Part  2B,  Item  3] 

34.  Related  Person:  Any  advisory  affiliate  and  any  person  that  is  under  common  control  with 
your  firm.  [Used  in:  Part  1A,  Items  7,  8,  9;  Schedule  D;  Form  ADV-W,  Item  3;  Part  2 A, 
Instructions,  Items  5,  10,  11,  12,  14,  15] 

35.  Self-Regulatory  Organization  or  SRO:  Any  national  securities  or  commodities  exchange, 
registered  securities  association,  or  registered  clearing  agency.  For  example,  the  Chicago  Board 
of  Trade  (“CBOT”),  FINRA  and  New  York  Stock  Exchange  (“NYSE”)  are  self-regulatory 
organizations.  [Used  in:  Part  1A,  Item  11;  DRPs;  Part  IB,  Item  2;  Part  2 A,  Item  9;  Part  2B, 
Item  3 ] 
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36.  Sponsor:  A  sponsor  of  a  wrap  fee  program  sponsors,  organizes,  or  administers  the  program  or 
selects,  or  provides  advice  to  clients  regarding  the  selection  of,  other  investment  advisers  in  the 
program.  [Used  in:  Part  1A,  Item  5;  Schedule  D;  Part  2A,  Instructions,  Appendix  1 
Instructions] 

37.  State  Securities  Authority:  The  securities  commission  (or  any  agency  or  office  performing 
like  functions)  of  any  state  of  the  United  States,  the  District  of  Columbia,  Puerto  Rico,  the 
Virgin  Islands,  or  any  other  possession  of  the  United  States.  [Used  throughout  Form  ADV] 

38.  Supervised  Person:  Any  of  your  officers,  partners,  directors  (or  other  persons  occupying  a 
similar  status  or  performing  similar  functions),  or  employees ,  or  any  other  person  who  provides 
investment  advice  on  your  behalf  and  is  subject  to  your  supervision  or  control.  [Used  in: 

Part  2,  General  Instructions;  Part  2 A,  Item  6;  Used  throughout  Part  2B] 

39.  Wrap  Brochure  or  Wrap  Fee  Program  Brochure:  The  written  disclosure  statement  that 
sponsors  of  wrap  fee  programs  are  required  to  provide  to  each  of  their  wrap  fee  program 
clients.  [Used  in:  Part  2,  General  Instructions ;  Used  throughout  Part  2A,  Appendix  l ] 

40.  Wrap  Fee  Program:  Any  advisory  program  under  which  a  specified  fee  or  fees  not  based 
directly  upon  transactions  in  a  client's  account  is  charged  for  investment  advisory  services 
(which  may  include  portfolio  management  or  advice  concerning  the  selection  of  other 
investment  advisers)  and  the  execution  of  client  transactions.  [Used  in:  Part  1,  Item  5; 
Schedule  D;  Part  2 A,  Instructions,  Item  4,  used  throughout  Appendix  I;  Part  2B,  Instructions] 
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Appendix  C 

FORM  ADV  (Paper  Version) 

UNIFORM  APPLICATION  FOR  INVESTMENT  ADVISER  REGISTRATION 


PART  2:  Uniform  Requirements  for  Investment  Adviser  Brochure  and  Brochure  Supplements 


General  Instructions  for  Part  2  of  Form  ADV 

Under  SEC  and  similar-state  rules,  you  are  required  to  deliver  to  clients  and  prospective  clients  a  brochure 
disclosing  information  about  your  firm.  You  also  may  be  required  to  deliver  a  brochure  supplement  disclosing 
information  about  one  or  more  of  your  supervised  persons.  Part  2  of  Form  ADV  sets  out  the  minimum  required 
disclosure  that  your  brochure  (Part  2A  for  a  firm  brochure,  or  Appendix  1  for  a  wrap  fee  program  brochure)  and 
brochure  supplements  (Part  2B)  must  contain. 

1 .  Narrative  Format.  Part  2  of  Form  ADV  consists  of  a  series  of  items  that  contain  disclosure  requirements  for 
preparing  your  firm’s  brochure  and  any  required  supplements.  The  items  require  narrative  responses.  You  may 
omit  responses  to  the  items  that  do  not  apply  to  your  business.  You  do  not  have  to  provide  responses  in  the 
same  order  as  the  items  appear,  and  you  should  not  repeat  the  items  themselves  in  the  brochure  or  the 
supplements.  A  brochure  would  not  need  to  repeat  information  simply  because  the  information  is  responsive  to 
more  than  one  item. 

2.  Plain  English.  The  items  in  Part  2  of  Form  ADV  are  designed  to  promote  effective  communication  between 
you  and  your  clients.  Write  your  brochure  and  supplements  in  plain  English,  taking  into  consideration  your 
clients'  level  of  financial  sophistication.  Your  brochure  should  be  concise  and  direct.  In  drafting  your 
brochure  and  brochure  supplements,  you  should:  (i)  use  short  sentences;  (ii)  use  definite,  concrete,  everyday 
words;  (iii)  use  active  voice;  (iv)  use  tables  or  bullet  lists  for  complex  material,  whenever  possible;  (v)  avoid 
legal  jargon  or  highly  technical  business  terms  unless  you  explain  them  or  you  believe  that  your  clients  will 
understand  them;  and  (vi)  avoid  multiple  negatives.  Consider  providing  examples  to  illustrate  a  description  of 
your  practices  or  policies. 

Note:  The  SEC’s  Office  of  Investor  Education  and  Advocacy  has  published  A  Plain  English  Handbook.  You 
may  find  the  handbook  helpful  in  writing  your  brochure  and  supplements.  For  a  copy  of  this  handbook,  visit 
the  SEC’s  web  site  at< www.sec.gov/news/extra/handbook.htm>  or  call  1-800-SEC-0330. 

3.  Full  Disclosure  of  All  Conflicts  of  Interest.  Under  federal  and  state  law,  you  are  a  fiduciary  required  to  make 
full  disclosure  to  your  clients  of  all  material  facts,  including  conflicts  of  interest  between  you  and  your  client 
and  any  other  material  information  that  could  affect  the  advisory  relationship.  You  therefore  may  have  to 
disclose  to  clients  information  not  specifically  required  by  Part  2  of  Form  ADV.  You  may  disclose  this 
additional  information  to  clients  in  your  brochure  or  by  some  other  means. 

4.  Full  and  Truthful  Disclosure.  All  information  in  your  brochure  and  brochure  supplements  must  be  true  and 
may  not  omit  any  material  facts. 

5.  Filing.  You  must  file  your  brochure(s)  (and  amendments)  through  the  IARD  system.  See  SEC  rules  203-1  and 
204-1  and  similar  state  rules.  If  you  are  registered  or  are  registering  with  the  SEC,  you  are  not  required  to  file 
your  brochure  supplements  through  the  IARD  or  otherwise.  You  must,  however,  preserve  a  copy  of  the 
supplements  and  make  them  available  to  SEC  staff  upon  request.  See  SEC  rule  204-2(a)(14).  If  you  are 
registered  or  are  registering  with  one  or  more  of  the  state  securities  authorities,  you  must  file  a  copy  of  the 
brochure  supplement  for  each  supervised  person  and  each  investment  adviser  representative  doing  business  in 
that  state.  You  should  contact  the  appropriate  state  securities  authorities  to  determine  if  this  filing  should  be 
made  electronically  through  the  IARD  or  by  a  paper  filing  with  the  state. 
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1 .  To  whom  must  we  deliver  a  firm  brochure ?  You  must  give  a  firm  brochure  to  each  client.  You  must  deliver 
the  brochure  even  if  your  advisory  agreement  with  the  client  is  oral.  See  SEC  rule  204-3(b)(  1 )  and  similar  state 
rules. 

For  SEC-registered  advisers:  You  are  not  required  to  deliver  your  brochure  to  either  (i)  clients  who  receive 
only  impersonal  investment  advice  from  you  and  who  will  pay  you  less  than  $500  per  year  or  (ii)  clients  that  are 
SEC-registered  investment  companies  or  business  development  companies  (the  client  must  be  registered  under 
the  Investment  Company  Act  of  1940  or  be  a  business  development  company  as  defined  in  that  Act,  and  the 
advisory  contract  must  meet  requirements  of  section  1 5(c)  of  that  Act).  See  SEC  rule  204-3(c). 

Note:  Even  if  you  are  not  required  to  give  a  brochure  to  a  client ,  as  a  fiduciary  you  may  still  be  required  to 
provide  your  clients  with  similar  information,  particularly  material  information  about  your  conflicts  of  interest 
and  about  your  disciplinary  information.  If  you  are  not  required  to  give  a  client  a  brochure ,  you  may  make  any 
required  disclosures  to  that  client  by  delivery  of  your  brochure  or  through  some  other  means. 

2.  When  must  we  deliver  a  brochure  to  clients ? 

•  You  must  give  a  firm  brochure  to  each  client  before  or  at  the  time  you  enter  into  an  advisory  agreement  with 
that  client.  See  SEC  rule  204-3(b)(l )  and  similar  state  rules. 

•  Each  year  you  must  deliver  to  each  client  a  free  updated  brochure  within  120  days  of  the  end  of  your  fiscal 
year.  See  SEC  rule  204-3(bXl)  and  similar  state  rules. 

•  You  do  not  have  to  deliver  an  interim  amendment  to  clients  unless  the  amendment  includes  information  in 
response  to  Item  9  of  Part  2A  (disciplinary  information).  An  interim  amendment  can  be  in  the  form  of  a 
“sticker”  that  identifies  the  information  that  has  become  inaccurate  and  provides  the  new  information  and  the 
date  of  the  sticker.  See  SEC  rules  204-1  and  204-3(e)  and  similar  state  rules. 

Note:  As  a  fiduciary,  you  have  an  ongoing  obligation  to  inform  your  clients  of  any  material  information  that 
could  affect  the  advisory  relationship.  As  a  result,  between  annual  updating  amendments  you  must  disclose 
material  changes  to  clients  even  if  those  changes  do  not  trigger  delivery  of  an  interim  amendment.  See  General 
Instructions  for  Part  2  of  Form  ADV,  Instruction  3. 

3.  May  we  deliver  our  brochure  electronically?  Yes.  The  SEC  has  published  interpretive  guidance  on  delivering 
documents  electronically,  which  you  can  find  at  <www.sec.gov/rules/concept/33-7288.txt>. 

4.  When  must  we  update  our  brochure ?  You  must  Opdate  your  brochure:  (i)  each  year  at  the  time  you  file  your 
annual  updating  amendment ;  and  (ii)  promptly  whenever  any  information  in  the  brochure  becomes  materially 
inaccurate.  You  are  not  generally  required  to  update  your  brochure  between  annual  amendments  solely  because 
the  amount  of  client  assets  you  manage  has  changed  or  because  your  fee  schedule  has  changed.  However,  if 
you  are  updating  your  brochure  for  a  separate  reason  in  between  annual  amendments,  and  the  amount  of  client 
assets  you  manage  listed  in  response  to  Item  4.E  or  your  fee  schedule  listed  in  response  to  Item  5. A  has  become 
materially  inaccurate,  you  should  update  that  item(s)  as  part  of  the  interim  amendment.  All  updates  to  your 
brochure  must  be  filed  through  the  IARD  system  and  maintained  in  your  files.  See  SEC  rules  204-1  and  204- 
2(a)(14)  and  similar  state  rules. 

5.  We  have  determined  that  we  have  no  clients  to  whom  we  must  deliver  a  brochure.  Must  we  prepare  one?  No. 

6.  We  offer  several  advisory  services.  May  we  prepare  multiple  firm  brochure s?  Yes.  If  you  offer  substantially 
different  types  of  advisory  services,  you  may  opt  to  prepare  separate  brochures  so  long  as  each  client  receives 
all  applicable  information  about  services  and  fees.  Each  brochure  may  omit  information  that  does  not  apply  to 
the  advisory  services  and  fees  it  describes.  For  example,  your  firm  brochure  that  describes  one  advisory  service 
can  omit  the  fee  schedule  for  a  different  advisory  service  that  is  not  discussed  in  the  brochure.  See  SEC  rule 
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204-3(f)  and  similar  state  rules.  If  you  prepare  separate  brochures  you  must  file  each  brochure  (and  any 
amendments)  through  the  IARD  system  as  required  in  SEC  rules  203-1  and  204-1  and  similar  state  rules. 

7.  We  sponsor  a  wrap  fee  program.  Is  there  a  different  brochure  that  we  need  to  deliver  to  our  wrap  fee  clients ? 
Yes.  If  you  sponsor  a  wrap  fee  program,  you  must  deliver  a  wrap  fee  program  brochure  to  your  wrap  fee 
clients.  The  disclosure  requirements  for  preparing  a  wrap  fee  program  brochure  (also  called  a  wrap  brochure) 
appear  in  Part  2A  Appendix  1  of  Form  ADV.  If  your  entire  advisory  business  is  sponsoring  wrap  fee  programs, 
you  do  not  need  to  prepare  a  firm  brochure  separate  from  your  wrap  brochure(s).  See  SEC  rule  204-3(d). 

8.  We  provide  portfolio  management  services  to  clients  in  wrap  fee  programs  that  we  do  not  sponsor.  Which 
brochure  must  we  deliver  to  these  clients ?  You  must  deliver  your  firm  brochure  to  your  wrap  fee  clients.  You 
also  must  deliver  to  these  clients  any  brochure  supplements  required  by  Part  2B  of  Form  ADV. 

9.  May  we  include  information  not  required  bv  an  item  in  our  brochure ?  Yes.  If  you  include  information  not 
required  by  an  item,  however,  you  may  not  include  so  much  additional  information  that  the  required 
information  is  obscured. 

10.  Item  18  requires  us  to  eive  our  clients  an  audited  balance  sheet.  May  any  public  accountant  perform  the  audit? 
Your  auditor  must  be  independent.  Article  2  of  SEC  Regulation  S-X  sets  out  the  general  rules  for  auditor 
independence.  Please  note  that  these  requirements  may  be  different  from  the  rules  of  professional 
organizations. 

1 1 .  We  are  a  new  firm.  Do  we  need  a  brochure ?  Yes.  Respond  to  items  in  Part  2 A  of  Form  ADV  based  on  the 
advisory  services  you  propose  to  provide  and  the  practices,  policies  and  procedures  you  propose  to  adopt. 

12.  We  are  a  '‘separately  identifiable  department  or  division”  (SID)  of  a  bank.  Must  our  brochure  discuss  our 
bank’s  general  business  practices?  No.  Information  you  include  in  your  firm  brochure  (or  in  brochure 
supplements)  should  be  information  about  you,  the  SID,  and  your  business  practices,  rather  than  general 
information  about  your  bank. 
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Item  I  Cover  Page 

A.  The  cover  page  of  your  brochure  must  state  your  name,  business  address,  telephone  number,  Web  site 
address  (if  you  have  one),  and  the  date  of  the  brochure. 

Note:  If  you  primarily  conduct  advisory  business  under  a  name  different  from  your  full  legal  name,  arid 
you  have  disclosed  your  business  name  in  Item  1  .B  of  Part  1 A  of  Form  ADV,  then  you  may  use  your 
business  name  throughout  your  brochure. 

B.  Display  on  the  cover  page  of  your  brochure  the  following  (or  other  clear  and  concise  language  conveying 
the  same  information): 

This  brochure  provides  information  about  the  qualifications  and  business  practices  of  [your  name). 

If  you  have  any  questions  about  the  contents  of  this  brochure,  please  contact  [name  and  telephone 
number  of  service  center  or  name  and/or  title  and  telephone  number  of  contact  person].  The 
information  in  this  brochure  has  not  been  approved  or  verified  by  the  United  States  Securities  and 
Exchange  Commission  or  by  any  state  securities  authority. 

Additional  information  about  [your  name]  also  is  available  on  the  Internet  at  www.adviserinfo.sec.gov. 

C.  If  you  refer  to  yourself  as  a  “registered  investment  adviser”  or  describe  yourself  as  being  “registered,” 
include  a  statement  that  registration  does  not  imply  a  certain  level  of  skill  or  training. 

Item  2  Material  Changes 

If  your  brochure  contains  material  changes  from  its  last  annual  update,  identify  those  changes  on  the  cover  page  of 
the  brochure  or  on  the  page  immediately  following  the  cover  page,  or  in  a  separate  communication  accompanying 
the  brochure.  You  must  state  clearly  that  you  are  discussing  only  material  changes  since  the  last  annual  update  of 
your  brochure,  and  you  must  provide  the  date  of  the  last  annual  update  of  your  brochure. 

Note:  You  do  not  have  to  provide  this  information  to  a  client  or  prospective  client  who  has  not  received  a  previous 
version  of  your  brochure. 

Item  3  Table  of  Contents 

Provide  a  table  of  contents  to  your  brochure. 

Note:  Your  table  of  contents  must  be  detailed  enough  so  that  your  clients  can  locate  topics  easily.  However,  your 
brochure  is  not  required  to  follow  the  same  order  as  the  items  listed  in  Part  2. 

Item  4  Advisory  Business 

A.  Describe  your  advisory  firm,  including  how  long  you  have  been  in  business.  Identify  your  principal 
owner(s). 

Notes:  (1)  For  purposes  of  this  item,  your  principal  owners  include  the  persons  you  list  as  owning  25%  or 
more  of  your  firm  on  Schedule  A  of  Part  1A  of  Form  ADV  (Ownership  Codes  C,  D  or  E).  (2)  If  you  are  a 
publicly  held  company  without  a  25%  shareholder,  simply  disclose  that  you  are  publicly  held.  (3)  If  an 
individual  or  company  owns  25%  or  more  of  your  firm  through  subsidiaries,  you  must  identify  the 
individual  or  parent  company  and  intermediate  subsidiaries.  If  you  are  a  state-registered  adviser,  you  must 
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identify  all  intermediate  subsidiaries.  If  you  are  an  SEC-registered  adviser,  you  must  identify  intermediate 
subsidiaries  that  are  publicly  held,  but  not  other  intermediate  subsidiaries. 

B.  Describe  the  types  of  advisory  services  you  offer.  If  you  hold  yourself  out  as  specializing  in  a  particular 
type  of  advisory  service,  such  as  financial  planning,  quantitative  analysis,  or  market  timing,  explain  the 
nature  of  that  service  in  greater  detail.  If  you  provide  investment  advice  only  with  respect  to  limited  types 
of  investments,  explain  the  type  of  investment  advice  you  offer,  and  disclose  that  your  advice  is  limited  to 
those  types  of  investments. 

C.  Explain  whether  (and,  if  so,  how)  you  tailor  your  advisory  services  to  the  individual  needs  of  clients. 
Explain  whether  clients  may  impose  restrictions  on  investing  in  certain  securities  or  types  of  securities. 

D.  If  you  participate  in  wrap  fee  programs  by  providing  portfolio  management  services,  (1)  describe  the 
differences,  if  any,  between  how  you  manage  wrap  fee  accounts  and  how  you  manage  other  accounts,  and 
(2)  explain  that  you  receive  a  portion  of  the  wrap  fee  for  your  services. 

E.  If  you  manage  client  assets,  disclose  the  amount  of  client  assets  you  manage  on  a  discretionary  basis  and 
the  amount  of  client  assets  you  manage  on  a  non-discretionary  basis.  Disclose  the  date  “as  of’  which  you 
calculated  the  amounts. 

Note:  Your  method  for  computing  the  amount  of  “client  assets  you  manage”  can  be  different  from  the  method 
for  computing  “assets  under  management”  required  for  Item  5.F  in  Part  1  A.  However,  if  you  choose  to  use  a 
different  method  to  compute  “ client  assets  you  manage,”  you  must  keep  documentation  describing  the  method 
you  use.  The  amount  you  disclose  may  be  rounded  to  the  nearest  $100,000.  Your  “as  of’  date  must  not  be 
more  than  three  months  before  the  date  you  last  updated  your  brochure  in  response  to  this  Item  4.E. 

Item  5  Fees  and  Compensation 

A.  Describe  how  you  are  compensated  for  your  advisory  services.  Provide  your  fee  schedule.  Disclose 
whether  the  fees  are  negotiable. 

B.  Describe  whether  you  deduct  fees  from  clients'  assets  or  bill  clients  for  fees  incurred.  If  clients  may  select 
either  method,  disclose  this  fact.  Explain  how  often  you  bill  clients  or  deduct  your  fees. 

C.  Describe  any  other  types  of  fees  or  expenses  clients  may  pay  in  connection  with  your  advisory  services, 
such  as  custodian  fees  or  mutual  fund  expenses.  Disclose  that  clients  will  incur  brokerage  and  other 
transaction  costs,  and  direct  clients  to  the  section(s)  of  your  brochure  that  discuss  brokerage. 

D.  If  your  clients  either  may  or  must  pay  your  fees  in  advance,  disclose  this  fact.  Explain  how  a  client  may 
obtain  a  refund  of  a  pre-paid  fee  if  the  advisory  contract  is  terminated  before  the  end  of  the  billing  period. 
Explain  how  you  will  determine  the  amount  of  the  refund. 

E.  If  you  or  any  of  your  supervised  persons  accepts  compensation  for  the  sale  of  securities  or  other  investment 
products,  including  distribution  or  service  ('‘trail”)  fees  from  the  sale  of  mutual  funds,  disclose  this  fact  and 
respond  to  Items  5.E.1, 5.E.2,  5.E.3  and  5.E.4. 

1 .  Explain  that  this  practice  presents  a  conflict  of  interest  and  gives  you  or  your  supervised  persons  an 
incentive  to  recommend  investment  products  based  on  the  compensation  received,  rather  than  on  a 
client's  needs.  Describe  generally  how  you  address  conflicts  that  arise,  including  your  procedures  for 
disclosing  the  conflicts  to  clients.  If  you  primarily  recommend  mutual  funds,  disclose  whether  you 
will  recommend  “no-load”  funds. 
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2.  Explain  that  clients  have  the  option  to  purchase  investment  products  that  you  recommend  through 
other  brokers  or  agents  that  are  not  affiliated  with  you. 

3.  If  more  than  50%  of  your  revenue  from  advisory  clients  results  from  commissions  and  other 
compensation  for  the  sale  of  investment  products  you  recommend  to  your  clients,  including  trail  fees 
from  the  sale  of  mutual  funds,  disclose  that  commissions  provide  your  primary  or,  if  applicable,  your 
exclusive  compensation. 

4.  If  you  charge  advisory  fees  in  addition  to  commissions,  disclose  whether  you  reduce  your  advisory 
fees  to  offset  the  commissions  you  accept. 

Note:  If  you  receive  compensation  in  connection  with  the  purchase  or  sale  of  securities,  you  should 
carefully  consider  the  applicability  of  the  broker-dealer  registration  requirements  of  the  Securities 
Exchange  Act  of  1934  and  any  applicable  state  securities  statutes. 

Item  6  Performance  Fees  and  Side-By-Side  Management 

If  you  or  any  of  your  supervised  persons  accepts  “performance  fees”  -  that  is,  fees  based  on  a  share  of  capital  gains 
on  or  capital  appreciation  of  the  assets  of  a  client  (such  as  a  client  that  is  a  hedge  fund  or  other  pooled  investment 
vehicle)  -  disclose  this  fact.  If  you  or  any  of  your  supervised  persons  manage  both  accounts  that  are  charged  a 
performance  fee  and  accounts  that  are  charged  another  type  of  fee,  such  as  an  hourly  or  flat  fee,  or  an  asset-based  ' 
fee,  disclose  this  fact.  Explain  the  conflicts  of  interest  that  you  or  your  supervised  persons  face  by  managing  these 
accounts  at  the  same  time,  including  that  you  or  your  supervised  persons  have  an  incentive  to  favor  accounts  for 
which  you  or  your  supervised  persons  receive  a  performance  fee,  and  describe  generally  how  you  address  these 
conflicts. 

Item  7  Types  of  Clients 

Describe  the  types  of  clients  to  whom  you  generally  provide  investment  advice,  such  as  individuals,  trusts, 
investment  companies,  or  pension  plans.  If  you  have  any  requirements  for  opening  or  maintaining  an  account,  such 
as  a  minimum  account  size,  disclose  the  requirements. 

Item  8  Methods  of  Analysis,  Investment  Strategies  and  Risk  of  Loss 

A.  Describe  the  methods  of  analysis  and  investment  strategies  you  use  in  formulating  investment  advice  or 
managing  assets.  Explain  that  investing  in  securities  involves  risk  of  loss  that  clients  should  be  prepared  to 
bear. 

B.  If  you  primarily  use  a  particular  method  of  analysis  or  strategy,  explain  the  specific  risks  involved.  If  the 
method  of  analysis  or  strategy  involves  significant  or  unusual  risks,  discuss  these  risks  in  detail.  If  your 
primary  strategy  involves  frequent  trading  of  securities,  explain  how  frequent  trading  can  affect  investment 
performance,  particularly  through  increased  brokerage  and  other  transaction  costs  and  taxes. 

C.  If  you  recommend  primarily  a  particular  type  of  security,  explain  the  specific  risks  involved.  If  the  type  of 
security  involves  significant  or  unusual  risks,  discuss  these  risks  in  detail. 

D.  Discuss  your  practices  regarding  cash  balances  in  client  accounts,  including  whether  you  invest  cash 
balances  for  temporary  purposes  and,  if  so,  how. 
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Item  9  Disciplinary  Information 

If  there  are  legal  or  disciplinary  events  that  are  material  to  a  client's  or  prospective  client's  evaluation  of  your 
advisory  business  or  the  integrity  of  your  management,  disclose  all  material  facts  regarding  those  events. 

Items  9.A,  9.B,  and  9.C  list  specific  legal  and  disciplinary  events  that  you  must  presume  are  material  for  this 
Item.  If  your  advisory  firm  or  a  management  person  has  been  involved  in  one  of  these  events,  you  must 
disclose  it  under  this  Item  for  ten  years  following  the  date  of  the  event,  unless  (1 )  the  event  was  resolved  in  your 
or  the  management  person 's  favor,  or  was  reversed,  suspended  or  vacated,  or  (2)  the  event  is  not  material  (see 
Note  below).  For  purposes  of  calculating  this  ten-year  period,  the  “date”  of  an  event  is  the  date  that  the  final 
order,  judgment,  or  decree  was  entered,  or  the  date  that  any  rights  of  appeal  from  preliminary  orders,  judgments 
or  decrees  lapsed. 

Items  9.A,  9.B,  and  9.C  do  not  contain  an  exclusive  list  of  material  disciplinary  events.  If  your  advisory  firm  or 
a  management  person  has  been  involved  in  a  legal  or  disciplinary  event  that  is  not  listed  in  Items  9.  A,  9.B,  or 
9.C,  but  nonetheless  is  material  to  a  client’s  or  prospective  client's  evaluation  of  your  advisory  business  or  the 
integrity  of  its  management,  you  must  disclose  the  event.  Similarly,  even  if  more  than  ten  years  have  passed 
since  the  date  of  the  event,  you  must  disclose  the  event  if  it  is  so  serious  that  it  remains  currently  material  to  a 
client ’s  or  prospective  client  s  evaluation. 

A.  A  criminal  or  civil  action  in  a  domestic,  foreign  or  military  court  of  competent  jurisdiction  in  which  your 
firm  or  a  management  person 

1 .  was  convicted  of,  or  pled  guilty  or  nolo  contendere  (“no  contest”)  to  (a)  any  felony,  (b)  a  misdemeanor 
that  involved  investments  or  an  investment-related  business,  fraud,  false  statements  or  omissions, 
wrongful  taking  of  property,  bribery,  perjury,  forgery,  counterfeiting,  or  extortion;  or  (c)  a  conspiracy 
to  commit  any  of  these  offenses; 

2.  is  the  named  subject  of  a  pending  criminal  proceeding  that  involves  an  investment-related  business, 
fraud,  false  statements  or  omissions,  wrongful  taking  of  property,  bribery,  forgery,  counterfeiting, 
extortion,  or  a  conspiracy  to  commit  any  of  these  offenses; 

3.  was  found  to  have  been  involved  in  a  violation  of  an  investment-related  statute  or  regulation;  or 

4.  was  the  subject  of  any  order,  judgment,  or  decree  permanently  or  temporarily  enjoining,  or  otherwise 
limiting,  your  firm  or  a  management  person  from  engaging  in  any  investment-related  activity,  or  from 
violating  any  investment-related  statute,  rule,  or  order. 

B.  An  administrative  proceeding  before  the  SEC,  any  other  federal  regulatory  agency,  any  state  regulatory 
agency,  or  any  foreign  financial  regulatory  authority  in  which  your  firm  or  a  management  person 

1 .  was  found  to  have  caused  an  investment-related  business  to  lose  its  authorization  to  do  business;  or 

2.  was  found  to  have  been  involved  in  a  violation  of  an  investment-related  statute  or  regulation  and  was 
the  subject  of  an  order  by  the  agency  or  authority 

(a)  denying,  suspending,  or  revoking  the  authorization  of  your  firm  or  a  management  person  to  act  in 
an  investment-related  business; 

(b)  barring  or  suspending  your  firm’s  or  a  management  person's  association  with  an  investment- 
related  business; 

(c)  otherwise  significantly  limiting  your  firm’s  or  a  management  person’s  investment-related 
activities;  or 
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(d  )  imposing  a  civil  money  penalty  of  more  than  $2,500  on  your  firm  or  a  management  person. 

C.  A  self-regulatory  organization  ( SRO )  proceeding  in  which  your  firm  or  a  management  person 

1 .  was  found  to  have  caused  an  investment-related  business  to  lose  its  authorization  to  do  business;  or 

2.  was  found  to  have  been  involved  in  a  violation  of  the  SRO's  rules  and  was:  (i)  barred  or  suspended 
from  membership  or  from  association  with  other  members,  or  was  expelled  from  membership; 

(ii)  otherwise  significantly  limited  from  investment-related  activities;  or  (iii)  fined  more  than  $2,500. 

Note:  Special  circumstances  may  make  an  event  immaterial  (overcoming  the  materiality  presumption).  If  an 
event  is  immaterial,  you  are  not  required  to  disclose  it.  When  you  review  a  legal  or  disciplinary  event  involving 
your  firm  or  a  management  person  for  materiality,  you  should  consider  all  of  the  following  factors:  ( 1 )  the 
proximity  of  the  person  involved  in  the  disciplinary  event  to  the  advisory  function;  (2)  the  nature  of  the 
infraction  that  led  to  the  disciplinary  event;  (3)  the  severity  of  the  disciplinary  sanction;  and  (4)  the  time  elapsed 
since  the  date  of  the  disciplinary  event.  If  you  conclude  that  the  materiality  presumption  is  overcome,  you  must 
prepare  and  maintain  a  file  memorandum  of  your  determination  in  your  records.  See  SEC  rule  204-2(a)(14)(iii). 

Item  10  Other  Financial  Industry  Activities  and  Affiliations 

A.  If  you  or  any  of  your  management  persons  are  registered,  or  have  an  application  pending  to  register,  as  a 
broker-dealer  or  a  registered  representative  of  a  broker-dealer,  disclose  this  fact. 

B.  If  you  or  any  of  your  management  persons  are  registered,  or  have  an  application  pending  to  register,  as  a 
futures  commission  merchant,  commodity  pool  operator,  a  commodity  trading  advisor,  or  an  associated 
person  of  the  foregoing  entities,  disclose  this  fact. 

C.  Describe  any  relationship  or  arrangement  that  is  material  to  your  advisory  business  or  to  your  clients,  that 
you  or  any  of  your  management  persons  have  with  any  related  person  listed  below.  Identify  the  related 
person  and  if  the  relationship  or  arrangement  creates  a  material  conflict  of  interest  with  clients ,  describe  the 
nature  of  the  conflict  and  how  you  address  it. 

1  broker-dealer,  municipal  securities  dealer,  or  government  securities  dealer  or  broker 

2.  investment  company  or  other  pooled  investment  vehicle  (including  a  mutual  fund,  closed-end 
investment  company,  unit  investment  trust,  private  investment  company  or  “hedge  fund,”  and  offshore 
fund) 

3.  other  investment  adviser  or  financial  planner 

4.  futures  commission  merchant,  commodity  pool  operator,  or  commodity  trading  advisor 

5.  banking  or  thrift  institution 

6.  accountant  or  accounting  firm 

7.  lawyer  or  law  firm 

8.  insurance  company  or  agency 

9.  pension  consultant 

10.  real  estate  broker  or  dealer 

1 1 .  sponsor  or  syndicator  of  limited  partnerships. 

D.  If  you  recommend  or  select  other  investment  advisers  for  your  clients  and  you  receive  compensation 
directly  or  indirectly  from  those  advisers,  or  you  have  other  business  relationships  with  those  advisers, 
describe  these  practices  and  discuss  the  conflicts  of  interest  these  practices  create  and  how  you  address 
them. 
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Item  1 1  Code  of  Ethics,  Participation  or  Interest  in  Client  Transactions  and  Personal  Trading 

A.  If  you  are  an  SEC-registered  adviser,  briefly  describe  your  code  of  ethics  adopted  pursuant  to  SEC  rule 
204A-1 .  Explain  that  you  will  provide  a  copy  of  your  code  of  ethics  to  any  client  or  prospective  client 
upon  request. 

B.  If  you  or  a  related  person  recommends  to  clients ,  or  buys  or  sells  for  client  accounts,  securities  in  which 
you  or  a  related  person  has  a  material  financial  interest  (excluding  an  interest  as  a  shareholder  of  an  SEC- 
registered,  open-end  investment  company),  describe  your  practice  and  discuss  the  conflicts  of  interest  it 
presents.  Describe  generally  how  you  address  conflicts  that  arise,  including  your  procedures  for  disclosing 
the  conflicts  to  clients.  You  do  not  need  to  repeat  any  information  you  provided  in  response  to  Item  5  of 
Part  2A. 

Examples:  (1)  You  or  a  related  person,  as  principal,  buys  securities  from  (or  sells  securities  to)  your 
clients',  (2)  you  or  a  related  person  acts  as  general  partner  in  a  partnership  in  which  you  solicit  client 
investments;  or  (3)  you  or  a  related  person  acts  as  investment  adviser  to  an  investment  company  that  you 
recommend  to  clients. 

C.  If  you  or  a  related  person  invests  in  the  same  securities  (or  related  securities,  eg.,  warrants,  options  or 
futures)  that  you  or  a  related  person  recommends  to  clients,  describe  your  practice  and  discuss  the  conflicts 
of  interest  this  presents  and  generally  how  you  address  the  conflicts  that  arise  in  connection  with  personal 
trading. 

D.  If  you  or  a  related  person  recommends  securities  to  clients,  or  buys  or  sells  securities  for  client  accounts,  at 
or  about  the  same  time  that  you  or  a  related  person  buys  or  sells  the  same  securities  for  your  own  (or  the 
related  person's  own)  account,  describe  your  practice  and  discuss  the  conflicts  of  interest  it  presents. 
Describe  generally  how  you  address  conflicts  that  arise. 

Note:  The  description  required  by  Item  I  l.A  may  include  information  responsive  to  Item  1  l.B,  C  or  D.  If  so,  it  is 
not  necessary  to  make  repeated  disclosures  of  the  same  information. 

Item  12  Brokerage  Practices 

A.  Describe  the  factors  that  you  consider  in  selecting  or  recommending  broker-dealers  for  client  transactions 
and  determining  the  reasonableness  of  their  compensation  (e.g.,  commissions). 

1.  Research  and  Other  Soft  Dollar  Benefits.  If  you  receive  research  or  other  products  or  services  other 
than  execution  from  a  broker-dealer  or  a  third  party  in  connection  with  client  securities  transactions 
(“soft  dollar  benefits”),  disclose  your  practices  and  discuss  the  conflicts  of  interest  they  create. 

Note:  Your  disclosure  and  discussion  must  include  all  soft  dollar  benefits  you  receive,  including,  in 
the  case  of  research,  both  proprietary  research  (created  or  developed  by  the  broker-dealer)  and  research 
created  or  developed  by  a  third  party. 

a.  Explain  that  when  you  use  client  brokerage  commissions  (or  markups  or  markdowns)  to  obtain 
research  or  other  products  or  services,  you  receive  a  benefit  because  you  do  not  have  to  produce  or 
pay  for  the  research,  products  or  services. 

b.  Disclose  that  you  may  have  an  incentive  to  select  or  recommend  a  broker-dealer  based  on  your 
interest  in  receiving  the  research  or  other  products  or  services,  rather  than  on  your  clients'  interest 
in  receiving  best  execution. 
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c.  If  you  may  cause  clients  to  pay  commissions  (or  markups  or  markdowns)  higher  than  those 
charged  by  other  broker-dealers  in  return  for  soft  dollar  benefits  (known  as  paying-up),  disclose 
this  fact. 

d.  Disclose  whether  you  use  soft  dollar  benefits  to  service  all  of  your  clients'  accounts  or  only  those 
that  paid  for  the  benefits.  Disclose  whether  you  seek  to  allocate  soft  dollar  benefits  to  client 
accounts  proportionately  to  the  soft  dollar  credits  the  accounts  generate. 

e.  Describe  the  types  of  products  and  services  you  or  any  of  your  related  persons  acquired  with 
client  brokerage  commissions  (or  markups  or  markdowns)  within  your  last  fiscal  year. 

Note:  This  description  must  be  specific  enough  for  your  clients  to  understand  the  types  of 
products  or  services  that  you  are  acquiring  and  to  permit  them  to  evaluate  possible  conflicts  of 
interest.  Your  description  must  be  more  detailed  for  products  or  services  that  do  not  qualify  for 
the  safe  harbor  in  section  28(e)  of  the  Securities  Exchange  Act  of  1934,  such  as  those  services  that 
do  not  aid  in  investment  decision-making  or  trade  execution.  Merely  disclosing  that  you  obtain 
various  research  reports  and  products  is  not  specific  enough. 

f.  Explain  the  procedures  you  used  during  your  last  fiscal  year  to  direct  client  transactions  to  a 
particular  broker-dealer  in  return  for  soft  dollar  benefits  you  received. 

2.  Brokerage  for  Client  Referrals.  If  you  consider,  in  selecting  or  recommending  broker-dealers,  whether 

you  or  a  related  person  receives  client  referrals  from  a  broker-dealer  or  third  party,  disclose  this 

practice  and  discuss  the  conflicts  of  interest  it.creates. 

a.  Disclose  that  you  may  have  an  incentive  to  select  or  recommend  a  broker-dealer  based  on  your 
interest  in  receiving  client  referrals,  rather  than  on  your  clients'  interest  in  receiving  best 
execution. 

b.  Explain  the  procedures  you  used  during  your  last  fiscal  year  to  direct  client  transactions  to  a 
particular  broker-dealer  in  return  for  client  referrals. 

3.  Directed  Brokerage. 

a.  If  you  routinely  recommend,  request  or  require  that  a  client  direct  you  to  execute  transactions 
through  a  specified  broker-dealer,  describe  your  practice  or  policy.  Explain  that  not  all  advisers 
require  their  clients  to  direct  brokerage.  If  you  and  the  broker-dealer  are  affiliates  or  have  another 
economic  relationship  that  creates  a  material  conflict  of  interest,  describe  the  relationship  and 
discuss  the  conflicts  of  interest  it  presents.  Explain  that  by  directing  brokerage  you  may  be  unable 
to  achieve  best  execution  of  client  transactions,  and  that  this  practice  may  cost  clients  more 
money. 

b.  If  you  permit  a  client  to  direct  brokerage,  describe  your  practice.  If  applicable,  explain  that  you 
may  be  unable  to  achieve  best  execution  of  client  transactions.  Explain  that  directing  brokerage 
may  cost  clients  more  money.  For  example,  in  a  directed  brokerage  account,  the  client  may  pay 
higher  brokerage  commissions  because  you  may  not  be  able  to  aggregate  orders  to  reduce 
transaction  costs,  or  the  client  may  receive  less  favorable  prices. 

Note:  If  you  only  permit  clients  to  direct  brokerage  subject  to  best  execution,  you  do  not  need  to 
respond  to  Item  12.A.3.b. 

B.  Discuss  whether  and  under  what  conditions  you  aggregate  the  purchase  or  sale  of  securities  for  various 
client  accounts  in  quantities  sufficient  to  obtain  reduced  transaction  costs  (known  as  bunching).  If  you  do 
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not  bunch  orders  when  you  have  the  opportunity  to  do  so,  explain  your  practice  and  describe  the  costs  to 
clients  of  not  bunching. 

Item  1 3  Review  of  Accounts 

A.  Indicate  whether  you  periodically  review  client  accounts  or  financial  plans.  If  you  do,  describe  the 
frequency  and  nature  of  the  review,  and  the  titles  of  the  employees  who  conduct  the  review. 

B.  If  you  review  client  accounts  on  other  than  a  periodic  basis,  describe  the  factors  that  trigger  a  review. 

C.  Describe  the  content  and  indicate  the  frequency  of  regular  reports  you  provide  to  clients  regarding  their 
accounts.  State  whether  these  reports  are  written. 

Item  14  Payment  for  Client  Referrals 

A.  If  someone  who  is  not  a  client  provides  an  economic  benefit  to  you  for  providing  investment  advice  or 
other  advisory  services  to  your  clients ,  generally  describe  the  arrangement.  For  purposes  of  this  Item, 
economic  benefits  include  any  sales  awards  or  other  prizes.  You  do  not  need  to  repeat  any  information  you 
provided  in  response  to  Item  5  of  Part  2 A. 

B.  If  you  or  a  related  person  directly  or  indirectly  compensates  any  person  who  is  not  your  employee  for  client 
referrals,  describe  the  arrangement  and  the  compensation. 

Note:  If  you  compensate  any  person  for  client  referrals,  you  should  consider  whether  SEC  rule  206(4)-3  or 
similar  state  rules  regarding  solicitation  arrangements  and/or  state  rules  requiring  registration  of  investment 
adviser  representatives  apply. 

Item  15  Custody 

A.  If  you  have  custody  of  client  funds  or  securities  and  a  qualified  custodian  as  defined  in  SEC  rule  206(4)-2 
or  similar  state  rules  (for  example,  a  broker-dealer  or  bank)  does  not  send  account  statements  with  respect 
to  those  funds  or  securities  directly  to  your  clients,  state  that  you  have  custody  and  explain  the  risks  that 
clients  will  face  because  of  this. 

B.  If  you  have  custody  of  client  funds  or  securities  and  a  qualified  custodian  sends  quarterly,  or  more  frequent, 
account  statements  directly  to  your  clients,  explain  that  clients  will  receive  account  statements  from  the 
broker-dealer,  bank  or  other  qualified  custodian  and  that  clients  should  carefully  review  those  statements. 

Item  16  Investment  Discretion 

If  you  accept  discretionary  authority  to  manage  securities  accounts  on  behalf  of  clients,  disclose  this  fact  and 

describe  any  limitations  clients  may  (or  customarily  do)  place  on  this  authority.  Describe  the  procedures  you  follow 

before  you  assume  this  authority  (e.g.,  execution  of  a  power  of  attorney). 

Item  1 7  Voting  Client  Securities 

A.  If  you  have,  or  will  accept,  authority  to  vote  client  securities,  briefly  describe  your  voting  policies  and 
procedures,  including  those  adopted  pursuant  to  SEC  rule  206(4)-6.  Describe  whether  (and,  if  so,  how) 
your  clients  can  direct  your  vote  in  a  particular  solicitation.  Describe  how  you  address  conflicts  of  interest 
between  you  and  your  clients  with  respect  to  voting  their  securities.  Describe  how  clients  may  obtain 
information  from  you  about  how  you  voted  their  securities.  Explain  to  clients  that  they  may  obtain  a  copy 
of  your  proxy  voting  policies  and  procedures  upon  request. 
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B.  If  you  routinely  rely  on  one  or  more  third-party  proxy  voting  services  to  advise  you  in  connection  with 
voting  client  securities,  list  the  proxy  voting  services  that  you  use,  describe  how  you  select  the  proxy  voting 
services,  and  explain  whether  you  permit  clients  to  direct  the  use  of  a  particular  proxy  voting  service  with 
respect  to  the  securities  held  in  their  accounts.  (You  do  not  need  to  identify  a  proxy  voting  service  that  a 
client  directs  you  to  use  unless  you  also  use  the  service  for  the  purpose  of  voting  the  securities  of  other 
clients).  Describe  whether  you  pay  for  proxy  voting  services  with  soft  dollars  or  pass  the  cost  on  to  your 
clients  through  a  supplement  to  your  advisory  fee. 

C.  If  you  do  not  have  authority  to  vote  client  securities,  disclose  this  fact.  Explain  whether  clients  will  receive 
their  proxies  or  other  solicitations  directly  from  their  custodian  or  a  transfer  agent  or  from  you,  and  discuss 
whether  (and,  if  so,  how)  clients  can  contact  you  with  questions  about  a  particular  solicitation. 

Item  18  Financial  Information 

A.  If  you  require  or  solicit  prepayment  of  more  than  $1,200  in  fees  per  client,  six  months  or  more  in  advance, 
include  a  balance  sheet  for  your  most  recent  fiscal  year. 

1 .  The  balance  sheet  must  be  prepared  in  accordance  with  generally  accepted  accounting  principles, 
audited  by  an  independent  public  accountant,  and  accompanied  by  a  note  stating  the  principles  used  to 
prepare  it,  the  basis  of  securities  included,  and  any  other  explanations  required  for  clarity. 

2.  Show  parenthetically  the  market  or  fair  value  of  securities  included  at  cost. 

3.  Qualifications  and  any  accompanying  independent  accountant’s  report  must  conform  to  Article  2  of 
SEC  Regulation  S-X. 

Note:  If  you  are  a  sole  proprietor,  show  investment  advisory  business  assets  and  liabilities  separate  from 
other  business  and  personal  assets  and  liabilities.  You  may  aggregate  other  business  and  personal  assets 
unless  advisory  business  liabilities  exceed  advisory  business  assets. 

Note:  If  you  have  not  completed  your  first  fiscal  year,  include  a  balance  sheet  dated  not  more  than  90  days 
prior  to  the  date  of  your  brochure. 

Exception:  You  are  not  required  to  respond  to  Item  18  A  of  Part  2A  if  you  also  are:  (i)  a  qualified 
custodian  as  defined  in  SEC  rule  206(4)-2  or  similar  state  rules;  or  (ii)  an  insurance  company. 

B.  If  you  are  an  SEC-registered  adviser  and  you  have  discretionary  authority  or  custody  of  client  funds  or 
securities,  or  you  require  or  solicit  prepayment  of  more  than  $1,200  in  fees  per  client,  six  months  or  more 
in  advance,  disclose  any  financial  condition  that  is  reasonably  likely  to  impair  your  ability  to  meet 
contractual  commitments  to  clients. 

Note:  With  respect  to  Items  1 8.A  and  18.B,  if  you  are  registered  or  are  registering  only  with  one  or  more  of  the 
state  securities  authorities,  the  dollar  amount  reporting  threshold  for  including  the  required  balance  sheet  and 
for  making  the  required  financial  condition  disclosures  is  more  than  $500  in  fees  per  client,  six  months  or  more 
in  advance'. 

C.  If  you  have  been  the  subject  of  a  bankruptcy  petition  at  any  time  during  the  past  ten  years,  disclose  this 
fact,  the  date  the  petition  was  first  brought,  and  the  current  status. 

Item  19  Index 

The  brochure  you  file  with  the  SEC  or  state  securities  authorities  must  contain  an  index  of  the  items  required  by 
this  Part  2A,  indicating  where  in  the  brochure  you  address  each  item  (e  g  ,  Item  9  or  “Disciplinary  Information”  on 
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page  12).  If  you  do  not  include  an  item  in  the  brochure,  note  that  fact  and  the  reason  it  is  not  included  in  the  index 
(e.g.,  Item  10  or  “Other  Financial  Industry  Activities  and  Affiliations”  does  not  apply  so  it  is  not  included).  The 
brochure  you  provide  to  your  clients  does  not  need  to  include  this  index. 

If  you  are  registering  or  are  registered  with  one  or  more  state  securities  authorities ,  you  must  respond  to  the 
following  additional  Item. 

Item  20  Requirements  for  State-Registered  Advisers 

A.  Identify  each  of  your  principal  executive  officers  and  management  persons ,  and  describe  their  formal 
education  and  business  background.  If  you  have  supplied  this  information  elsewhere  in  your  Form  ADV, 
you  do  not  need  to  repeat  it  in  response  to  this  Item. 

B.  Describe  any  business  in  which  you  are  actively  engaged  (other  than  giving  investment  advice)  and  the 
approximate  amount  of  time  spent  on  that  business.  If  you  have  supplied  this  information  elsewhere  in 
your  Form  ADV,  you  do  not  need  to  repeat  it  in  response  to  this  Item. 

C.  In  addition  to  the  description  of  your  fees  in  response  to  Item  5  of  Part  2A,  if  you  or  a  supervised  person 
are  compensated  for  advisory  services  with  performance-based  fees,  explain  how  these  fees  will  be 
calculated.  Disclose  specifically  that  performance-based  compensation  may  create  an  incentive  for  the 
adviser  to  recommend  an  investment  that  may  carry  a  higher  degree  of  risk  to  the  client. 

D.  If  you  or  a  management  person  has  been  involved  in  one  of  the  events  listed  below,  disclose  all  material 
facts  regarding  the  event. 

1 .  An  award  or  otherwise  being  found  liable  in  an  arbitration  claim  alleging  damages  in  excess  of  $2,500, 
involving  any  of  the  following: 

(a)  an  investment  or  an  investment-related  business  or  activity; 

(b)  fraud,  false  statement(s),  or  omissions; 

(c)  theft,  embezzlement,  or  other  wrongful  taking  of  property; 

(d)  bribery,  forgery,  counterfeiting,  or  extortion;  or 

(e)  dishonest,  unfair,  or  unethical  practices. 

2.  An  award  or  otherwise  being  found  liable  in  a  civil,  self-regulatory  organization,  or  administrative 
proceeding  involving  any  of  the  following: 

(a)  an  investment  or  an  investment-related  business  or  activity; 

(b)  fraud,  false  statement(s),  or  omissions; 

(c)  theft,  embezzlement,  or  other  wrongful  taking  of  property; 

(d)  bribery,  forgery,  counterfeiting,  or  extortion;  or 

(e)  dishonest,  unfair,  or  unethical  practices. 

E.  In  addition  to  any  relationship  or  arrangement  described  in  response  to  Item  10.C.  of  Part  2A,  describe  any 
relationship  or  arrangement  that  you  or  any  of  your  management  persons  have  with  any  issuer  of  securities 
that  is  not  listed  in  Item  10.C.  of  Part  2A. 
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Instructions  for  Part  2A  Appendix  1  of  Form  ADV: 

Preparing  Your  Wrap  Fee  Program  Brochure 

1 .  Who  must  deliver  a  wrap  fee  program  brochure ?  If  you  sponsor  a  wrap  fee  program ,  you  must  give  a  wrap 
brochure  to  each  client  of  the  wrap  fee  program. 

However,  if  a  wrap  fee  program  that  you  sponsor  has  multiple  sponsors  and  another  sponsor  creates  and 
delivers  to  your  wrap  fee  program  clients  a  wrap  brochure  that  includes  all  the  information  required  in  your 
wrap  brochure,  you  do  not  have  to  create  or  deliver  a  separate  wrap  brochure. 

A  wrap  brochure  takes  the  place  of  your  advisory  firm  brochure  required  by  Part  2 A  of  Form  ADV,  but  only 
for  clients  of  wrap  fee  programs  that  you  sponsor.  See  SEC  rule  204-3(b)(l)  and  (f). 

2.  When  must  a  wrap  fee  program  brochure  be  delivered? 

•  You  must  give  a  wrap  brochure  to  each  client  of  the  wrap  fee  program  before  or  at  the  time  the  client  enters 
into  a  wrap  fee  program  contract. 

•  Each  year  you  must  deliver  to  each  client  an  updated  wrap  brochure  within  1 20  days  of  the  end  of  your 
fiscal  year. 

•  You  do  not  have  to  deliver  an  interim  amendment  to  clients  unless  the  amendment  includes  information  in 
response  to  Item  9  of  Part  2A  (disciplinary  information).  An  interim  amendment  can  be  in  the  form  of  a 
“sticker”  that  identifies  the  information  that  has  become  inaccurate  and  provides  the  new  information  and  the 
date  of  the  sticker.  See  SEC  rule  204-3(b)(l),  (f)(1),  and  (g). 

Note:  As  a  fiduciary,  you  have  a  continuing  obligation  to  inform  your  clients  of  any  material  information 
that  could  affect  the  advisory  relationship.  As  a  result,  between  annual  updating  amendments  you  must 
disclose  to  clients  changes  that  are  material  to  them  even  if  those  changes  do  not  trigger  delivery  of  an 
interim  amendment. 

3.  When  must  we  update  our  wrap  brochure ?  You  must  update  your  wrap  brochure:  (i)  each  year  at  the  time  you 
file  your  annual  updating  amendment ,  and  (ii)  promptly  whenever  any  information  in  the  wrap  brochure  (other 
than  information  in  response  to  Item  4.A  of  this  Appendix  (service  fees/schedule))  becomes  materially 
inaccurate.  See  SEC  rules  204-1  and  204-2(a)(14)(i). 

4.  May  we  deliver  our  wrap  fee  program  brochure  electronically?  Yes.  You  may  deliver  your  wrap  brochure 
using  electronic  media.  The  SEC  has  published  interpretive  guidance  on  delivering  documents  electronically, 
which  you  can  find  at  < www. sec. gov/rules/concept/3 3 -72 8 8 ,txt>. 

5.  Must  we  also  deliver  brochure  supplements  to  wrap  fee  program  clients ?  Yes.  A  wrap  brochure  does  not  take 
the  place  of  any  supplements  required  by  Part  2B  of  Form  ADV. 

6.  What  if  we  sponsor  more  than  one  wrap  fee  program?  You  may  prepare  a  single  wrap  brochure  describing  all 
the  wrap  fee  programs  you  sponsor ,  or  you  may  prepare  separate  wrap  brochures  that  describe  one  or  more  of 
your  wrap  fee  programs.  If  you  prepare  separate  brochures,  each  brochure  must  state  that  you  sponsor  other 
wrap  fee  programs  and  must  explain  how  the  client  can  obtain  brochures  for  the  other  programs. 

7.  We  provide  portfolio  management  services  under  a  wrap  fee  program  that  we  sponsor.  Must  wc  deliver  both 
our  wrap  brochure  and  our  firm  brochure  to  our  wrap  fee  program  clients ?  No,  just  the  wrap  brochure.  If  you 
or  your  employees  provide  portfolio  management  services  under  a  wrap  fee  program  that  you  also  sponsor, 
your  wrap  brochure  must  describe  the  investments  and  investment  strategies  you  (or  your  employees)  will  use 
as  portfolio  managers.  This  requirement  appears  in  Item  6.B  of  this  Appendix. 

8.  We  provide  other  advisory  services  outside  of  our  wrap  fee  programs.  May  we  combine  our  wrap  brochure 
into  our  firm  brochure  for  clients  receiving  these  other  services?  No.  Your  wrap  brochure  must  address  only 
the  wrap  fee  programs  you  sponsor.  See  SEC  rule  204-3(d)(1). 
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Part  2A  Appendix  1  of  Form  ADV:  Wrap  Fee  Program  Brochure 

Item  1  Cover  Page 

A.  The  cover  page  of  your  wrap  fee  program  brochure  must  state  your  name,  business  address,  telephone 
number,  Web  site  address  (if  you  have  one),  and  the  date  of  the  wrap  brochure. 

Note:  If  you  primarily  conduct  advisory  business  under  a  name  different  from  your  full  legal  name,  and 
you  have  disclosed  your  business  name  in  Item  l.B  of  Part  I A  of  Form  ADV,  then  you  may  use  your 
business  name  throughout  your  wrap  brochure. 

B.  Display, on  the  cover  page  of  your  wrap  brochure  the  following  (or  other  clear  and  concise  language 
conveying  the  same  information): 

This  brochure  provides  information  about  the  qualifications  and  business  practices  of  (your  name|. 

If  you  have  any  questions  about  the  contents  of  this  brochure,  please  contact  |name  and  telephone 
number  of  service  center  or  name  and/or  title  and  telephone  number  of  contact  person].  The 
information  in  this  brochure  has  not  been  approved  or  verified  by  the  United  States  Securities  and 
Exchange  Commission  or  by  any  state  securities  authority. 

Additional  information  about  |your  name)  also  is  available  on  the  Internet  at  www.adviserinfo.sec.gov. 

C.  If  you  refer  to  yourself  as  a  "‘registered  investment  adviser”  or  describe  yourself  as  being  “registered,” 
include  a  statement  that  registration  does  not  imply  a  certain  level  of  skill  or  training. 

Item  2  Material  Changes 

If  your  wrap  brochure  contains  material  changes  from  its  last  annual  update,  identify  those  changes  on  the  page 

immediately  following  the  cover  page  of  the  wrap  brochure  or  in  a  separate  letter  accompanying  the  wrap  brochure. 
You  must  clearly  state  that  you  are  discussing  only  material  changes  since  the  last  annual  update  of  the  wrap 
brochure,  and  must  provide  the  date  of  the  last  annual  update  to  the  wrap  brochure. 

Note:  You  do  not  have  to  provide  this  information  to  a  client  or  prospective  client  who  has  not  received  a  previous 
version  of  your  wrap  brochure. 

Item  3  Table  of  Contents 

Provide  a  table  of  contents  to  your  wrap  brochure. 

Note:  Your  table  of  contents  must  be  detailed  enough  so  that  your  clients  can  locate  topics  easily. 

Item  4  Services,  Fees  and  Compensation 

A.  Describe  the  services,  including  the  types  of  portfolio  management  services,  provided  under  each  program. 
Indicate  the  wrap  fee  charged  for  each  program  or,  if  fees  vary  according  to  a  schedule,  provide  your  fee 
schedule.  Indicate  whether  fees  are  negotiable  and  identify  the  portion  of  the  total  fee,  or  the  range  of  fees, 
paid  to  portfolio  managers. 

B.  Explain  that  the  program  may  cost  the  client  more  or  less  than  purchasing  such  services  separately  and 
describe  the  factors  that  bear  upon  the  relative  cost  of  the  program,  such  as  the  cost  of  the  services  if 
provided  separately  and  the  trading  activity  in  the  client's  account. 
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C.  Describe  any  fees  that  the  client  may  pay  in  addition  to  the  wrap  fee,  and  describe  the  circumstances  under 
which  clients  may  pay  these  fees,  including,  if  applicable,  mutual  fund  expenses  and  mark-ups,  mark- 
downs,  or  spreads  paid  to  market  makers. 

D.  If  the  person  recommending  the  wrap  fee  program  to  the  client  receives  compensation  as  a  result  of  the 
client's  participation  in  the  program,  disclose  this  fact.  Explain,  if  applicable,  that  the  amount  of  this 
compensation  may  be  more  than  what  the  person  would  receive  if  the  client  participated  in  your  other 
programs  or  paid  separately  for  investment  advice,  brokerage,  and  other  services.  Explain  that  the  person, 
therefore,  may  have  a  Financial  incentive  to  recommend  the  wrap  fee  program  over  other  programs  or 
services. 

Item  5  Account  Requirements  and  Types  of  Clients 

If  a  wrap  fee  program  imposes  any  requirements  to  open  or  maintain  an  account,  such  as  a  minimum  account  size, 
disclose  these  requirements.  If  there  is  a  minimum  amount  for  assets  placed  with  each  portfolio  manager  as  well  as 
a  minimum  account  size  for  participation  in  the  wrap  fee  program,  disclose  and  explain  these  requirements.  To  the 
extent  applicable  to  your  wrap  fee  program  clients,  describe  the  types  of  clients  to  whom  you  generally  provide 
investment  advice,  such  as  individuals,  trusts,  investment  companies,  or  pension  plans. 

Item  6  Portfolio  Manager  Selection  and  Evaluation 

A.  Describe  how  you  select  and  review  portfolio  managers,  your  basis  for  recommending  or  selecting  portfolio 
managers  for  particular  clients,  and  your  criteria  for  replacing  or  recommending  the  replacement  of 
portfolio  managers  for  the  program  and  for  particular  clients. 

1 .  Describe  any  standards  you  use  to  calculate  portfolio  manager  performance,  such  as  industry  standards 
or  standards  used  solely  by  you. 

2.  Indicate  whether  you  review,  or  whether  any  third-party  reviews,  performance  information  to 
determine  or  verify  its  accuracy  or  its  compliance  with  presentation  standards.  If  so,  briefly  describe 
the  nature  of  the  review  and  the  name  of  any  third  party  conducting  the  review. 

3.  If  applicable,  explain  that  neither  you  nor  a  third-party  reviews  portfolio  manager  performance 
information,  and/or  that  performance  information  may  not  be  calculated  on  a  uniform  and  consistent 
basis. 

Disclose  whether  any  of  your  related  persons  act  as  a  portfolio  manager  for  a  wrap  fee  program  described 
in  the  wrap  fee  program  brochure.  Explain  the  conflicts  of  interest  that  you  face  because  of  this 
arrangement  and  describe  how  you  address  these  conflicts  of  interest.  Disclose  whether  related  person 
portfolio  managers  are  subject  to  the  same  selection  and  review  as  the  other  portfolio  managers  that 
participate  in  the  wrap  fee  program.  If  they  are  not,  describe  how  you  select  and  review  related  person 
portfolio  managers. 

If  you,  or  any  of  your  employees  covered  under  your  investment  adviser  registration,  act  as  portfolio 
manager  for  a  wrap  fee  program  described  in  the  wrap  brochure,  respond  to  Items  4.B,  4.C,  4.D  (Advisory 
Business),  6  (Performance  Fees  and  Side-By-Side  Management),  8.  A  (Methods  of  Analysis,  Investment 
Strategies  and  Risk  of  Loss)  and  17  (Voting  Client  Securities)  of  Part  2  A  of  Form  ADV. 

Client  Information  Provided  to  Portfolio  Managers 


C. 


Item  7 


Describe  the  information  about  clients  that  you  communicate  to  the  clients'  portfolio  managers,  and  how  often  or 
under  what  circumstances  you  provide  updated  information. 
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Item  8  Client  Contact  with  Portfolio  Managers 

Explain  any  restrictions  placed  on  clients'  ability  to  contact  and  consult  with  their  portfolio  managers. 

Item  9  Additional  Information 

A.  Respond  to  Item  9  (Disciplinary  Information)  and  Item  10  (Other  Financial  Industry  Activities  and 
Affiliations)  of  Part  2A  of  Form  ADV. 

B.  Respond  to  Items  1 1  (Code  of  Ethics,  Participation  or  Interest  in  Client  Transactions  and  Personal  Trading), 
13  (Review  of  Accounts),  14  (Payment  for  Client  Referrals),  and  18  (Financial  Information)  of  Part  2A  of 
Form  ADV,  as  applicable  to  your  wrap  fee  clients. 

Item  10  Index 

The  wrap  brochure  you  file  with  the  SEC  or  state  securities  authorities  must  contain  (or  be  accompanied  by)  an 
index  of  the  items  required  by  this  Appendix,  indicating  where  in  the  wrap  brochure  you  address  each  item.  The 
wrap  brochure  you  provide  to  your  clients  does  not  need  to  include  this  index. 

If  you  are  registering  or  are  registered  with  one  or  more  state  securities  authorities,  you  must  respond  to  the 
following  additional  Item. 

Item  1 1  Requirements  for  State-Registered  Advisers 


Respond  to  Item  20. E  of  Pan  2A  of  Form  ADV. 
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Instructions  for  Part  2B  of  Form  ADV:  Preparing  a  Brochure  Supplement 

1.  For  which  supervised  persons  must  we  prepare  a  brochure  supplement ?  As  an  initial  matter,  if  you  have  no 
clients  to  whom  you  must  deliver  a  brochure  supplement  (see  Instruction  2  below),  then  you  need  not  prepare 
any  brochure  supplements.  Otherwise,  you  must  prepare  a  brochure  supplement  for  the  following  supervised 
persons'. 

(i)  Any  supervised  person  who  formulates  investment  advice  for  a  client  and  has  direct  client  contact; 
and 

(ii)  Any  supervised  person  who  has  discretionary  authority  over  a  clieht’s  assets,  even  if  the 
supervised  person  has  no  direct  client  contact.  See  SEC  rule  204-3(b)(2)  and  similar  state  rules. 

Note:  No  supplement  is  required  for  a  supervised  person  who  has  no  direct  client  contact  and  has 

discretionary  authority  over  a  client's  assets  only  as  part  of  a  team. 

2.  To  whom  must  we  deliver  brochure  supplements' ?  Are  there  any  exceptions? 

You  must  deliver  to  a  client  the  brochure  supplements  for  each  supervised  person  who  provides  advisory 
services  to  that  client.  However,  there  are  four  categories  of  clients  to  whom  you  are  not  required  to  deliver 
supplements.  See  SEC  rule  204-3(c)  and  similar  state  rules. 

First,  you  are  not  required  to  deliver  supplements  to  clients  to  whom  you  are  not  required  to  deliver  a  firm 
brochure  (or  a  wrap  fee  program  brochure). 

Second,  you  are  not  required  to  deliver  supplements  to  clients  who  receive  only  impersonal  investment  advice , 
even  if  they  receive  a  firm  brochure. 

Third,  you  are  not  required  to  deliver  supplements  to  clients  who  are  “qualified  purchasers”  -  a  term  defined  in 
section  2(a)(51)(A)  of  the  Investment  Company  Act  of  1940.  A  “qualified  purchaser”  generally  includes: 

(i)  Any  individual  who  owns  not  less  than  $5  million  in  investments; 

(ii)  Any  company  that  owns  not  less  than  $5  million  in  investments  and  that  is  owned  by  or  for  2  or 
more  natural  persons  who  are  related  (i.e.,  siblings  or  spouses,  direct  lineal  descendants  by  birth  or 
adoption,  spouses  of  such  persons,  the  estates  of  such  persons,  or  foundations,  charitable 
organizations,  or  trusts  established  by  or  for  the  benefit  of  such  persons);  and 

(iii)  Any  person  who  owns  or  invests  on  a  discretionary  basis  (for  his  own  account  or  for  the  accounts 
of  other  qualified  purchasers)  not  less  than  $25,000,000  in  investments. 

Fourth,  you  are  not  required  to  deliver  supplements  to  clients  who  are  individuals  who  would  be  “qualified 
clients”  of  your  firm  under  SEC  rule  205-3(d)(l)(iii).  Those  persons  are: 

(i)  Any  executive  officers,  directors,  trustees,  general  partners,  or  persons  serving  in  a  similar 
capacity,  of  your  firm;  and 

(ii)  Any  employees  of  your  firm  (other  than  employees  performing  solely  clerical,  secretarial  or 
administrative  functions)  who,  in  connection  with  their  regular  functions  or  duties,  participate  in 
the  investment  activities  of  your  firm  and  have  been  performing  such  functions  or  duties  for  at 
least  12  months. 

3.  When  must  we  deliver  a  supplement  to  a  client ? 


You  must  deliver  the  supplement  for  a  supervised  person  before  or  at  the  time  that  supervised  person  begins  to 
provide  advisory  services  to  a  client. 
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•  You  also  must  deliver  to  clients  any  update  to  the  supplement  that  amends  information  in  response  to  Item  3  of 
Part  2B  (disciplinary  information).  Such  an  amendment  can  be  in  the  form  of  a  “sticker”  that  identifies  the 
information  that  has  become  inaccurate  and  provides  the  new  information  and  the  date  of  the  sticker. 

Note:  As  a  fiduciary,  you  have  a  continuing  obligation  to  inform  your  clients  of  any  material  information  that 
could  affect  the  advisory  relationship.  As  a  result,  between  annual  updating  amendments  you  must  disclose 
material  changes  to  clients  even  if  those  changes  do  not  trigger  delivery  of  an  updated  supplement. 

You  may  have  a  supervised  person  deliver  supplements  (including  his  own)  on  your  behalf.  Furthermore,  you 
are  not  required  to  file  brochure  supplements  or  updates,  but  you  must  maintain  copies  of  them.  See  Instruction 
5  of  SEC  General  Instructions  for  Part  2  of  Form  ADV. 

4.  When  must  we  update  brochure  supplements' ?  You  must  update  brochure  supplements  promptly  whenever  any 
information  in  them  becomes  materially  inaccurate. 

5.  May  we  deliver  brochure  supplements  electronically?  Yes.  You  may  deliver  supplements  using  electronic 
media.  The  SEC  has  published  interpretive  guidance  on  delivering  documents  electronically,  which  you  can 
find  at  <www. sec . go v/ru les/concept/3  3-7288. txt> . 

6.  Must  brochure  supplements  be  separate  documents?  No.  If  your  firm  brochure  includes  all  the  information 
required  in  a  brochure  supplement,  you  do  not  need  a  separate  supplement.  Smaller  firms  with  just  a  few 
supervised  persons  may  find  it  easier  to  include  all  supplement  information  in  their  firm  brochure ,  while  larger 
firms  may  prefer  to  use  a  firm  brochure  and  separate  supplements. 

I 

If  your  firm  brochure  includes  some  (but  not  all)  supplement  information  about  a  supervised  person,  the 
supplement  can  refer  the  reader  to  the  appropriate  section(s)  of  your  firm  brochure  and  describe  the  type  of 
information  being  referred  to  instead  of  repeating  that  information  in  the  supplement. 

You  may  prepare  supplements  for  groups  of  supervised  persons.  A  group  supplement,  or  a  firm  brochure 
presenting  supplement  information  about  supervised  persons,  must  present  information  in  a  separate  section  for 
each  supervised  person. 

7.  Must  an  adviser  who  is  a  sole  proprietor  provide  his  own  brochure  supplement  to  clients ?  No,  if  that 
information  is  included  in  the  firm  brochure. 

8.  May  we  include  information  not  required  by  an  item  in  a  brochure  supplement ?  Yes.  If  you  include 
information  not  required  by  an  item,  however,  you  may  not  include  so  much  additional  information  that  the 
required  information  is  obscured. 
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Part  2B  of  Form  ADV:  Brochure  Supplement 


Item  1  Cover  Page 

A.  Include  the  following  on  the  cover  page  of  the  supplement: 

1 .  The  supervised  person 's  name,  business  address  and  telephone  number  (if  different  from  yours). 

2.  Your  firm’s  name,  business  address  and  telephone  number.  If  your  firm  brochure  uses  a  business 
name  for  your  firm,  use  the  same  business  name  for  the  firm  in  the  supplement. 

3.  The  date  of  the  supplement. 

B.  Display  on  the  cover  page  statements  containing  the  following  or  other  clear  and  concise  language 
conveying  the  same  information: 

This  supplement  provides  information  about  {name  of  supervised  person]  that  supplements  the  [name 
of  advisory  firm]  brochure.  You  should  have  received  a  copy  of  that  brochure.  Please  contact 
|service  center  or  name  and/or  title  of  your  contact  person]  if  you  did  not  receive  |name  of  advisory 
firmj’s  brochure  or  if  you  have  any  questions  about  the  contents  of  this  supplement. 

Additional  information  about  (name  of  supervised  person]  is  available  on  the  Internet  at 
www.adviserinfo.sec.gov. 

Note:  You  do  not  have  to  include  this  statement  directing  clients  to  the  public  website  until  such  time  that 
information  about  investment  adviser  representatives  is  available  through  the  Investment  Adviser  Public 
Disclosure  System.  In  addition,  you  do  not  have  to  include  this  statement  directing  clients  to  the  public 
website  unless  the  supervised  person  is  an  investment  adviser  representative  required  to  register  with  state 
securities  authorities. 

Item  2  Educational  Background  and  Business  Experience 

Disclose  the  supervised  person 's  name,  age  (or  year  of  birth),  formal  education  after  high  school,  and  business 
background  for  the  preceding  five  years.  If  the  supen’ised  person  either  has  no  formal  education  after  high  school 
or  has  no  business  background,  disclose  this  fact. 

Item  3  Disciplinary  Information 

If  there  are  legal  or  disciplinary  events  material  to  a  client's  or  prospective  client's  evaluation  of  the  supervised 
person ,  disclose  all  material  facts  regarding  those  events. 

Items  3. A,  3.B,  3.C,  and  3.D  below  list  specific  legal  and  disciplinary  events  that  you  must  presume  are  material 
for  this  Item.  If  the  supervised  person  has  been  involved  in  one  of  these  events,  you  must  disclose  it  under  this 
Item  for  ten  years  following  the  date  of  the  event,  unless  (1)  the  event  was  resolved  in  the  supervised  person 's 
favor,  or  was  reversed,  suspended  or  vacated,  or  (2)  the  event  is  not  material  (see  Note  below).  For  purposes  of 
calculating  this  ten-year  period,  the  “date”  of  an  event  is  the  date  the  final  order,  judgment,  or  decree  was 
entered,  or  the  date  any  rights  of  appeal  from  preliminary  orders,  judgments  or  decrees  lapsed. 

Items  3.A,  3.B,  3.C,  and  3.D  do  not  contain  an  exclusive  list  of  material  disciplinary  events.  If  the  supervised 
person  has  been  involved  in  a  legal  or  disciplinary  event  that  is  not  listed  in  Items  3. A,  3.B,  3.C,  or  3.D  but  ]s 
material  to  a  client's  or  prospective  client's  evaluation  of  the  supervised  person's  integrity,  you  must  disclose  the 
event.  Similarly,  even  if  more  than  ten  years  have  passed  since  the  date  of  the  event,  you  must  disclose  the 
event  if  it  is  so  serious  that  it  remains  currently  material  to  a  client ’s  or  prospective  client 's  evaluation. 


Federal  Register/ Vol.  73,  No.  51 /Friday,  March  14,  2008 / Proposed  Rules 


14025 


Form  ADV:  Part  2B 


Page  2 


A  A  criminal  or  civil  action  in  a  domestic,  foreign  or  military  court  of  competent  jurisdiction  in  which  the 
supervised  person 

1 .  was  convicted  of,  or  pled  guilty  or  nolo  contendere  (“no  contest”)  to  (a)  any  felony,  (b)  a  misdemeanor 
that  involved  investments  or  an  investment-related  business,  fraud,  false  statements  or  omissions, 
wrongful  taking  of  property,  bribery,  perjury,  forgery,  counterfeiting,  or  extortion;  or  (c)  a  conspiracy 
to  commit  any  of  these  offenses; 

2.  is  the  named  subject  of  a  pending  criminal  proceeding  that  involves  an  investment-related  business, 
fraud,  false  statements  or  omissions,  wrongful  taking  of  property,  bribery,  forgery,  counterfeiting, 
extortion,  or  a  conspiracy  to  commit  any  of  these  offenses; 

3.  was  found  to  have  been  involved  in  a  violation  of  an  investment-related  statute  or  regulation;  or 

4.  was  the  subject  of  any  order,  judgment,  or  decree  permanently  or  temporarily  enjoining,  or  otherwise 
limiting,  the  supervised  person  from  engaging  in  any  investment-related  activity,  or  from  violating  any 
investment-related  statute,  rule,  or  order. 

B.  An  administrative  proceeding  before  the  SEC,  any  other  federal  regulatory  agency,  any  state  regulatory 
agency,  or  any  foreign  financial  regulatory  authority  in  which  the  supervised  person 

1 .  was  found  to  have  caused  an  investment-related  business  to  lose  its  authorization  to  do  business;  or 

2.  was  found  to  have  been  involved  in  a  violation  of  an  investment-related  statute  or  regulation  and  was 
the  subject  of  an  order  by  the  agency  or  authority 

(a)  denying,  suspending,  or  revoking  the  authorization  of  the  supervised  person  to  act  in  an 
investment-related  business; 

(b)  barring  or  suspending  the  supervised  person's  association  with  an  investment-related  business; 

(c)  otherwise  significantly  limiting  the  supervised  person's  investment-related  activities;  or 

(d)  imposing  a  civil  mpney  penalty  of  more  than  $2,500  on  the  supervised  person. 

C.  A  self-regulatory  organization  ( SRO )  proceeding  in  which  the  supervised  person 

1 .  was  found  to  have  caused  an  investment-related  business  to  lose  its  authorization  to  do  business;  or 

2.  was  found  to  have  been  involved  in  a  violation  of  the  SRO 's  rules  and  was:  (i)  barred  or  suspended 
from  membership  or  from  association  with  other  members,  or  was  expelled  from  membership; 

(ii)  otherwise  significantly  limited  from  investment-related  activities;  or  (iii)  fined  more  than  $2,500. 

D.  Any  other  proceeding  in  which  a  professional  attainment,  designation,  or  license  of  the  supervised  person 
was  revoked  or  suspended  because  of  a  violation  of  rules  relating  to  professional  conduct.  If  the  supervised 
person  resigned  (or  otherwise  relinquished  his  attainment,  designation,  or  license)  in  anticipation  of  such  a 
proceeding,  disclose  the  event. 

Note:  Special  circumstances  may  make  an  event  immaterial  (overcoming  the  materiality  presumption).  If  an 
event  is  immaterial,  you  are  not  required  to  disclose  it.  When  you  review  a  legal  or  disciplinary  event  involving 
the  supervised  person  for  materiality,  you  should  consider  all  of  the  following  factors:  (1)  the  proximity  of  the 
supervised  person  to  the  advisory  function;  (2)  the  nature  of  the  infraction  that  led  to  the  disciplinary  event;  (3) 
the  severity  of  the  disciplinary  sanction;  and  (4)  the  time  elapsed  since  the  date  of  the  disciplinary  event.  If  you 
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conclude  that  the  materiality  presumption  is  overcome,  you  must  prepare  and  maintain  a  file  memorandum  of 
your  determination  in  your  records. 

Item  4  Other  Business  Activities 

A.  If  the  supervised  person  is  actively  engaged  in  any  investment-related  business  or  occupation,  including  if 
the  supervised  person  is  registered,  or  has  an  application  pending  to  register,  as  a  broker-dealer,  registered 
representative  of  a  broker-dealer,  futures  commission  merchant  (“FCM”),  commodity  pool  operator 
(“CFO”),  commodity  trading  advisor  (“CTA”),  or  an  associated  person  of  an  FCM,  CK),  or  CTA,  disclose 
this  fact  and  describe  the  business  relationship,  if  any,  between  the  advisory  business  and  the  other 
business. 

1 .  If  a  relationship  between  the  advisory  business  and  the  supervised  person 's  other  financial  industry 
activities  creates  a  material  conflict  of  interest  with  clients ,  describe  the  nature  of  the  conflict  and 
generally  how  you  address  it. 

2.  If  the  supervised  person  receives  commissions,  bonuses  or  other  compensation  based  on  the  sale  of 
securities  or  other  investment  products,  including  as  a  broker-dealer  or  registered  representative,  and 
including  distribution  or  service  (“trail”)  fees  from  the  sale  of  mutual  funds,  disclose  this  fact.  If  this 
compensation  is  not  cash,  explain  what  type  of  compensation  the  supervised  person  receives.  Explain 
that  this  practice  gives  the  supervised  person  an  incentive  to  recommend  investment  products  based  on 
the  compensation  received,  rather  than  on  the  client’s  needs. 

B.  If  the  supervised  person  is  actively  engaged  in  any  business  or  occupation  for  compensation  not  discussed 

in  response  to  Item  4.  A,  above,  and  the  other  business  activity  or  activities  provide  a  substantial  source  of 
the  supervised  person 's  income  or  involve  a  substantial  amount  of  the  supervised  person ’s  time,  disclose 
this  fact  and  describe  the  nature  of  that  business. 

Item  5  Additional  Compensation 

If  someone  who  is  not  a  client  provides  an  economic  benefit  to  the  supervised  person  for  providing  advisory 
services,  generally  describe  the  arrangement.  For  purposes  of  this  Item,  economic  benefits  include  sales  awards  and 
other  prizes,  but  do  not  include  the  supervised  person 's  regular  salary.  Any  bonus  that  is  based,  at  least  in  part,  on 
the  number  or  amount  of  sales,  client  referrals,  or  new  accounts  should  be  considered  an  economic  benefit,  but  other 
regular  bonuses  should  not. 

Item  6  Supervision 

Explain  how  you  supervise  the  supervised  person,  including  how  you  monitor  the  advice  the  supervised  person 
provides  to  clients.  Provide  the  name,  title  and  telephone  number  of  the  person  responsible  for  supervising  the 
supervised  person’s  advisory  activities  on  behalf  of  your  firm. 

If  you  are  registering  or  are  registered  with  one  or  more  state  securities  authorities,  you  must  respond  to  the 
following  additional  Item. 

Item  7  Requirements  for  State-Registered  Advisers 

A.  In  addition  to  the  events  listed  in  Item  3  of  Part  2B,  if  the  supervised  person  has  been  involved  in  one  of  the 
events  listed  below,  disclose  all  material  facts  regarding  the  event. 

1 .  An  award  or  otherwise  being  found  liable  in  an  arbitration  claim  alleging  damages  in  excess  of  $2,500, 
involving  any  of  the  following: 
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(a)  an  investment  or  an  investment-related  business  or  activity; 

(b)  fraud,  false  statement(s),  or  omissions; 

(c)  theft,  embezzlement,  or  other  wrongful  taking  of  property; 

(d)  bribery,  forgery,  counterfeiting,  or  extortion;  or 

(e)  dishonest,  unfair,  or  unethical  practices. 

2.  An  award  or  otherwise  being  found  liable  in  a  civil,  self-regulatory  organization,  or  administrative 
proceeding  involving  any  of  the  following: 

(a)  an  investment  or  an  investment-related  business  or  activity; 

(b)  fraud,  false  statement(s),  or  omissions; 

(c)  theft,  embezzlement,  or  other  wrongful  taking  of  property; 

(d)  bribery,  forgery,  counterfeiting,  or  extortion;  or 

(e)  dishonest,  unfair,  or  unethical  practices. 

B.  If  the  supervised  person  has  been  the  subject  of  a  bankruptcy  petition,  disclose  that  fact,  the  date  the 
petition  was  first  brought,  and  the  current  status. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  203  and  3500 

[Docket  No.  FR-5180-P-01] 

RIN  2502-AI61 

Real  Estate  Settlement  Procedures  Act 
(RESPA):  Proposed  Rule  To  Simplify 
and  Improve  the  Process  of  Obtaining 
Mortgages  and  Reduce  Consumer 
Settlement  Costs 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  presents 
HUD's  proposal  to  simplify  and  improve 
the  disclosure  requirements  for 
mortgage  settlement  costs  under  the 
Real  Estate  Settlement  Procedures  Act  of 
1974  (RESPA),  to  protect  consumers 
from  unnecessarily  high  settlement 
costs.  This  proposed  rule  takes  into 
consideration:  discussions  during 
HUD's  RESPA  Reform  Roundtables  held 
in  July  and  August  2005;  public 
comments  in  response  to  HUD’s  July  29, 
2002,  proposed  rule  that  addressed 
RESPA  reform;  and  comments  received 
and  views  expressed  through 
congressional  hearings;  meetings  with 
affected  parties;  and  consultation  with 
other  federal  agencies,  including  the 
Small  Business  Administration  Office  of 
Advocacy. 

HUD’s  objective  in  proposing  these 
revisions  is  to  protect  consumers  from 
unnecessarily  high  settlement  costs  by 
taking  steps  to:  Improve  and  standardize 
the  Good  Faith  Estimate  (GFE)  form,  to 
make  it  easier  to  use  for  shopping 
among  settlement  service  providers; 
ensure  that  page  one  of  the  GFE 
provides  a  clear  summary  of  the  loan 
terms  and  total  settlement  charges  so 
that  borrowers  will  be  able  to  use  the 
GFE  to  comparison  shop  among  loan 
originators  for  a  mortgage  loan;  provide 
more  accurate  estimates  of  costs  of 
settlement  services  shown  on  the  GFE; 
improve  disclosure  of  yield  spread 
premiums  to  help  borrowers  understand 
how  they  can  affect  their  settlement 
charges;  facilitate  comparison  of  the 
GFE  and  the  HUD-l/HUD-lA 
Settlement  Statements  (HUD-1 
settlement  statement  or  HUD-1);  ensure 
that  at  settlement  borrowers  are  made 
aware  of  final  loan  terms  and  settlement 
costs,  by  reading  and  providing  a  copy 
of  a  “closing  script”  to  borrowers; 
clarify  HUD-1  instructions;  clarify 
HUD’s  current  regulations  concerning 
discounts;  and  expressly  state  when 
RESPA  permits  certain  pricing 


mechanisms  that  benefit  consumers, 
including  average  cost  pricing  and 
discounts,  including  volume  based 
discounts. 

DATES:  Comment  Due  Date:  May  13, 
2008. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule.  There  are  two 
methods  for  comments  to  be  submitted 
as  public  comments  and  to  be  included 
in  the  public  comment  docket  for  this 
rule.  Regardless  of  the  method  selected, 
all  submissions  must  refer  to  the  above 
docket  number  and  title. 

1.  Submission  of  Comments  by  Mail. 
Comments  may  be  submitted  by  mail  to 
the  Regulations  Division,  Office  of 
General  Counsel,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Room  10276, 
Washington,  DC  20410-0001. 

2.  Electronic  Submission  of 
Comments.  Interested  persons  may 
submit  comments  electronically  through 
the  Federal  eRulemaking  Portal  at 
www.regulations.gov.  HUD  strongly 
encourages  commenters  to  submit 
comments  electronically.  Electronic 
submission  of  comments  allows 
commenters  maximum  time  to  prepare 
and  submit  comments,  ensures  timely 
receipt  by  HUD,  and  enables  HUD  to 
make  them  immediately  available  to  the 
public.  Comments  submitted 
electronically  through  the 
www.regulations.gov  Web  site  can  be 
viewed  by  other  commenters  and 
interested  members  of  the  public. 
Commenters  should  follow  the 
instructions  provided  on  that  site  to 
submit  comments  electronically. 

Note:  To  receive  consideration  as  public 
comments,  comments  must  be  submitted 
through  one  of  the  two  methods  specified 
above.  Again,  all  submissions  must  refer  to 
the  docket  number  and  title  of  the  rule.  No 
Facsimile  Comments.  Facsimile  (FAX) 
comments  are  not  acceptable. 

Public  Inspection  of  Public 
Comments.  All  properly  submitted 
comments  and  communications 
submitted  to  HUD  will  be  available, 
without  charge,  for  public  inspection 
and  copying  between  8  a.m.  and  5  p.m. 
weekdays  at  the  above  address.  Due  to 
security  measures  at  the  HUD 
Headquarters  building,  an  advance 
appointment  to  review  the  public 
comments  must  be  scheduled  by  calling 
the  Regulations  Division  at  (202)  708- 
3055  (this  is  not  a  toll-free  number). 
Individuals  with  speech  or  hearing 
impairments  may  access  this  number 
through  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at 
(800)  877-8339.  Copies  of  all  comments 
submitted  are  available  for  inspection 


and  downloading  at 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ivy 

Jackson,  Director,  or  Barton  Shapiro, 
Deputy  Director,  Office  of  RESPA  and 
Interstate  Land  Sales,  U.S.  Department 
of  Housing  and  Urban  Development, 

451  Seventh  Street,  SW.,  Room  9158, 
Washington,  DC  20410;  telephone 
number  (202)  708-0502  (this  is  not  a 
toll-free  number).  For  legal  questions, 
contact  Paul  S.  Ceja,  Assistant  General 
Counsel  for  GSE/RESPA,  Joan  L. 

Kayagil,  Deputy  Assistant  General 
Counsel  for  GSE/RESPA  or  Rhonda  L. 
Daniels,  Attorney-Advisor  for  GSE/ 
RESPA,  Room  9262;  telephone  number 
(202)  708-3137.  Persons  with  hearing  or 
speech  impairments  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at 
(800)  877-8339.  The  address  for  the 
above  listed  persons  is:  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Principles 

The  process  for  disclosing  settlement 
costs  in  the  financing  or  refinancing  of 
a  home  is  regulated  under  RESPA,  12 
U.S.C.  2601-2617.  HUD  seeks  to  make 
improvements  to  its  regulations 
implementing  RESPA  (24  CFR  part 
3500),  to  make  the  process  clearer  and 
more  useful  and  ultimately  less  costly 
for  consumers.  The  mortgage  industry 
has  changed  considerably  since  RESPA 
was  enacted  in  1974,  and  the 
regulations  implementing  RESPA’s 
original  disclosure  requirements  are  no 
longer  adequate. 

The  settlement  costs  associated  with  a 
mortgage  loan  are  significant.  In  the  case 
of  purchase  transactions,  these  costs  can 
become  an  impediment  to 
homeownership,  particularly  for  low- 
and  moderate-income  households. 
HUD’s  current  RESPA  rules  do  not 
facilitate  shopping  or  competition  to 
lower  these  costs.  HUD  estimates  that 
with  the  changes  proposed  to  its  RESPA 
regulations  in  this  rulemaking, 
settlement  costs  will  be  lowered  by  $6.5 
to  $8.4  billion  annually,  with  an  average 
savings  of  $518  to  $670  per  transaction. 

RESPA’s  purposes  include  the 
provision  of  effective  advance 
disclosure  of  settlement  costs  and 
elimination  of  practices  that  tend  to 
unnecessarily  increase  the  costs  of 
settlement  services.  Similarly,  the 
Administration  is  committed  to 
extending  homeownership 
opportunities.  HUD’s  regulatory  reform 
and  enforcement  efforts  for  RESPA 
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remain  guided  by  the  following 
principles: 

1.  Borrowers  should  receive  loan 
terms  and  settlement  cost  information 
early  enough  in  the  process  to  allow 
them  to  shop  for  the  mortgage  product 
and  settlement  services  that  best  meet 
their  needs; 

2.  Costs  should  be  disclosed  and 
should  be  as  firm  as  possible  to  avoid 
surprise  charges  at  settlement; 

3.  Many  of  the  current  problems  arise 
from  the  complexity  of  the  mortgage 
loan  settlement  process.  The  process 
can  be  improved  with  simplification  of 
disclosures  and  better  borrower 
information; 

4.  Increased  shopping  by  borrowers 
will  lead  to  greater  pricing  competition, 
so  that  market  forces  will  lower  prices 
and  lessen  the  need  for  regulatory 
enforcement; 

5.  The  key  final  terms  of  the  loan  a 
borrower  receives  should  be  disclosed 
to  the  borrower  in  an  understandable 
way  at  closing;  and 

6.  HUD  will  continue  to  vigorously 
enforce  RESPA  to  protect  borrowers  and 
ensure  that  honest  settlement  service 
providers  can  compete  for  business  on 

a  level  playing  field. 

IL  RESPA  Overview 

Congress  enacted  the  Real  Estate 
Settlement  Procedures  Act  of  1974  (Pub. 
L.  93-533,  88  Stat.  1724,  12  U.S.C. 
2601-2617)  after  finding  that 
“significant  reforms  in  the  real  estate 
settlement  process  are  needed  to  ensure 
that  consumers  throughout  the  Nation 
are  provided  with  greater  and  more 
timely  information  on  the  nature  and 
costs  of  the  settlement  process  and  are 
protected  from  unnecessarily  high 
settlement  charges  caused  by  certain 
abusive  practices  *  *  *.”  (12  U.S.C. 
2601(a)).  RESPA’s  stated  purpose  is  to 
“effect  certain  changes  in  the  settlement 
process  for  residential  real  estate  that 
will  result: 

“(1)  In  more  effective  advance  disclosure  to 
home  buyers  and  sellers  of  settlement  costs; 

“(2)  In  the  elimination  of  kickbacks  or 
referral  fees  that  tend  to  increase 
unnecessarily  the  costs  of  certain  settlement 
services; 

“(3)  In  a  reduction  in  the  amounts  home 
buyers  are  required  to  place  in  escrow 
accounts  established  to  insure  the  payment  of 
real  estate  taxes  and  insurance:  and 

“(4)  In  significant  reform  and 
modernization  of  local  recordkeeping  of  land 
title  information.”  (12  U.S.C.  2601(b)). 

RESPA’s  requirements  apply  to 
transactions  involving  “settlement 
services”  for  “federally  related  mortgage 
loans.”  Under  the  statute,  the  term 
“settlement  services”  includes  any 
service  provided  in  connection  with  a 


real  estate  settlement.1  The  term 
“federally  related  mortgage  loan”  is 
broadly  defined  to  encompass  virtually 
all  purchase  money  and  refinance 
mortgages.2 

Section  4(a)  of  RESPA  (12  U.S.C. 
2603(a))  requires  the  Secretary  to 
develop  and  prescribe  “a  standard  form 
for  the  statement  of  settlement  costs 
which  shall  be  used  *  *  *  as  the 
standard  real  estate  settlement  form  in 
all  transactions  in  the  United  States 
which  involve  federally  related 
mortgage  loans.”  The  law  further 
requires  that  the  form  “conspicuously 
and  clearly  itemize  all  charges  imposed 
upon  the  borrower  and  all  charges 
imposed  upon  the  seller  in  connection 
with  the  settlement  *  *  *”  (Id). 

Section  5  of  RESPA  (12  U.S.C.  2604) 
requires  the  Secretary  to  prescribe  a 
Special  Information  Booklet  for 
borrowers.  Sections  5(c)  and  (d)  of 
RESPA  require  each  lender  to  provide  a 
Good  Faith  Estimate  (GFE),  as 
prescribed  by  the  Secretary,  within  3 
days  of  loan  application,  and  that  the 
GFE  state  “the  amount  or  range  of 
charges  for  specific  settlement  services 
the  borrower  is  likely  to  incur  in 
connection  with  the  settlement  *  *  *.” 

In  1990,  language  was  added  in 
Section  6  of  RESPA  (12  U.S.C.  2605)  to 
require  certain  disclosures  to  each 
borrower,  both  at  the  time  of  loan 
application  and  during  the  life  of  the 
loan,  about  the  servicing  of  the  loan. 

1  “Settlement  services”  include  "*  *  *  title 
searches,  title  examinations,  the  provision  of  title 
certificates,  title  insurance,  services  rendered  by  an 
attorney,  the  preparation  of  documents,  property 
surveys,  the  rendering  of  credit  reports  or 
appraisals,  pest  and  fungus  inspections,  services 
rendered  by  a  real  estate  agent  or  broker,  the 
origination  of  a  federally  related  mortgage  loan 
(including,  but  not  limited  to.  the  taking  of  loan 
applications,  loan  processing,  and  the  underwriting 
and  funding  of  loans),  and  the  handling  of  the 
processing,  and  closing  of  settlement.”  12  U.S.C. 
2602(3).  The  term  is  further  defined  at  24  CFR 
3500.2. 

2  The  term  "federally  related  mortgage  loan" 
generally  includes  a  loan  that  both:  (i)  Is  "secured 
by  a  first  or  subordinate  lien  on  residential  real 
property  (including  individual  units  of 
condominiums  and  cooperatives)  designed 
principally  for  the  occupancy  of  from  one  to  four 
families”;  and  (ii)  is  “made  in  whole  or  in  part  by 
any  lender  the  deposits  or  accounts  of  which  are 
insured  by  any  agency  of  the  Federal  Government, 
or  is  made  in  whole  or  in  part  by  any  lender  which 
is  regulated  by  any  agency  of  the  Federal 
Government";  or  “is  made  *  *  *  or  insured, 
guaranteed,  supplemented,  or  assisted  in  any  way, 
by  (HUD)  or  any  other  officer  or  agency  of  the 
Federal  Government  or  *  *  *jn  connection  with  a 
housing  or  urban  development  program 
administered  by  [HUD]"  or  other  federal  officer  or 
agency;  or  “is  intended  to  be  sold  *  *  *  to  (Fannie 
Mae,  Ginnie  Mae,  Freddie  Mac),  or  a  financial 
institution  from  which  it  is  to  be  purchased  by 
[Freddie  Mac);  or  is  made  in  whole  or  in  part  by 
any  creditor  *  *  *  who  makes  or  invests  in 
residential  real  estate  loans  aggregating  more  than 
$1,000,000  per  year  *  *  *.”  12  U.S.C.  2602(1). 


Section  8(a)  of  RESPA  (12  U.S.C. 
2607(a))  prohibits  persons  from  giving 
and  from  accepting  “any  fee,  kickback, 
or  thing  of  value  pursuant  to  any 
agreement  or  understanding,  oral  or 
otherwise,  that  [real  estate  settlement 
service  business]  shall  be  referred  to  any 
person”  (12  U.S.C.  2607(a)).  Section  8(b) 
of  RESPA  prohibits  persons  from  giving 
and  from  accepting  “any  portion,  split, 
or  percentage  of  any  charge  made  or 
received  for  the  rendering  of  a  real 
estate  settlement  service  *  *  *  other 
than  for  services  actually  performed” 

(12  U.S.C.  2607(b)).  Section  8(c) 
provides,  in  part,  that  ”[n]othing  in 
[Section  8]  shall  be  construed  as 
prohibiting  *  *  *  (2)  the  payment  to 
any  person  of  a  bona  fide  salary  or 
compensation  or  other  payment  for 
goods  or  facilities  actually  furnished  or 
for  services  actually  performed,  *  *  * 
or  (5)  such  other  payments  or  classes  of 
payments  or  other  transfers  as  are 
specified  in  regulations  prescribed  by 
the  Secretary,  after  consultation  with 
the  Attorney  General,  the  Administrator 
of  Veterans’  Affairs,  the  Federal  Home 
Loan  Bank  Board,3  the  Federal  Deposit 
Insurance  Corporation,  the  Board  of 
Governors  of  the  Federal  Reserve 
System,  and  the  Secretary  of 
Agriculture”  (12  U.S.C.  2607(c)(2)). 

Section  9  of  RESPA  (12  U.S.C.  2608) 
forbids  any  seller  of  property  from 
requiring,  directly  or  indirectly,  buyers 
to  purchase  title  insurance  covering  the 
property  from  any  particular  title 
company.  Section  10  of  RESPA  (12 
U.S.C.  2609)  limits  the' amounts  that 
lenders  or  servicers  may  require 
borrowers  to  deposit  in  escrow 
accounts,  and  requires  servicers  to 
provide  borrowers  with  both  initial  and 
annual  escrow  account  statements. 
Section  12  of  RESPA  (12  U.S.C.  2610) 
prohibits  lenders  and  loan  servicers 
from  imposing  any  fee  or  charge  on  any 
other  person  for  the  preparation  and 
submission  of  the  uniform  settlement 
statement  required  under  Section  4  of 
RESPA  or  the  escrow  account 
statements  required  under  Section  10(c) 
of  RESPA,  or  for  any  statements 
required  by  the  Truth  in  Lending  Act 
(TILA). 

Section  18  of  RESPA  (12  U.S.C.  2616) 
provides  that  the  Act  does  not  annul, 
alter,  affect,  or  exempt  any  person  from 
complying  with  the  laws  of  any  State 
with  respect  to  settlement  practices, 

‘The  Federal  Home  Loan  Bank  Board  (FHLBB) 
was  abolished  effective  October  8.  1989.  by  the 
Financial  Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (F1RREA)  (Pub.  L.  101-73, 
103  Stat.  183).  Its  successor  agency,  the  Office  of 
Thrift  Supervision,  Department  of  the  Treasury, 
assumed  the  FHLBB's  regulatory  functions.  12 
U.S.C.  1462a(e). 
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“except  to  the  extent  that  those  laws  are 
inconsistent  with  any  provision  of 
[RESPA],  and  then  only  to  the  extent  of 
the  inconsistency.”  Section  18  further 
authorizes  the  Secretary  to  determine 
whether  such  inconsistencies  exist,  but 
provides  that  the  Secretary  may  not 
determine  a  State  law  to  be  inconsistent 
with  RESPA  if  the  Secretary  determines 
the  State  law  gives  greater  protection  to 
consumers. 

Section  19  of  RESPA  (12  U.S.C.  2617), 
among  other  provisions,  authorizes  the 
Secretary  to  seek  to  achieve  the 
purposes  of  RESPA  by  prescribing 
regulations,  making  interpretations,  and 
granting  reasonable  exemptions  for 
classes  of  transactions. 

III.  Overview  of  HUD’s  Efforts  Since 
2002 

On  July  29,  2002  (67  FR  49134),  HUD 
issued  a  proposed  RESPA  reform  rule 
“Real  Estate  Settlement  Procedures  Act 
(RESPA);  Simplifying  and  Improving 
the  Process  of  Obtaining  Mortgages  to 
Reduce  Settlement  Costs  to  Consumers” 
(2002  Proposed  Rule)  that  would  have 
provided  for  a  revised  GFE  that  would 
have  simplified  and  standardized 
estimated  settlement  cost  disclosures  to 
make  such  estimates  more  reliable,  as 
well  as  to  prevent  unexpected  charges  at 
settlement.  In  addition,  the  2002 
Proposed  Rule  would  have  modified 
mortgage  broker  compensation 
disclosure  requirements  and  would 
have  provided  an  exemption  from 
Section  8  of  RESPA  for  guaranteed 
packages  of  settlement  services. 

The  2002  Proposed  Rule  followed 
several  years  of  consultation  with 
industry,  consumer,  and  government 
groups  on  changes  to  RESPA.  The  2002 
Proposed  Rule  also  followed  two  reports 
to  Congress  that  examined  ideas  to 
improve  the  mortgage  loan  settlement 
process:  The  1998  joint  report  by  HUD 
and  the  Board  of  Governors  of  the 
Federal  Reserve  (Federal  Reserve  or  the 
Board)  on  reform  of  RESPA  and  the 
Truth  in  Lending  Act;  and  the  2000 
HUD-Treasury  Report  on  Predatory 
Lending.  Both  of  these  reports  are 
described  in  more  detail  in  the  2002 
Proposed  Rule  (see  67  FR  at  49143-6). 

In  response  to  the  2002  Proposed 
Rule,  HUD  received  over  40,000 
comments,  of  which  400  contained  in- 
depth  discussions  of  various  issues 
raised  by  the  proposal.  Comments  were 
submitted  by  real  estate,  mortgage 
broker,  banking,  mortgage  lending,' 
financial  services,  and  title  industry 
trade  groups;  consumer  advocacy 
organizations;  mortgage  companies; 
settlement  service  providers;  banks; 
credit  unions  and  related  organizations; 


State  agencies;  Members  of  Congress; 
lawyers;  and  other  concerned  persons. 

Generally,  the  extensive  comment 
letters  supported  the  overall  goals  of  the 
proposal,  but  disagreed  with  or 
expressed  reservations  concerning 
specific  aspects  of  the  proposal.  For 
example,  some  lender  organizations 
(including  the  Mortgage  Bankers 
Association)  strongly  supported  the 
packaging  proposal,  while  the  National 
Association  of  Realtors  supported  the 
GFE  changes.  Consumer  advocacy 
organizations  (including  AARP  and  the 
National  Consumer  Law  Center)  largely 
supported  the  mortgage  broker 
compensation  disclosure  changes,  the 
other  GFE  changes;  and,  subject  to  some 
exceptions,  the  packaging  proposal. 
Several  industry  organizations 
supported  better  disclosure  of  total 
mortgage  broker  compensation.  On  the 
other  hand,  the  National  Association  of 
Mortgage  Brokers  opposed  HUD’s 
proposed  approach  to  disclosing  the 
yield  spread  premium  as  part  of  the  * 
total  mortgage  broker  compensation, 
and  the  American  Land  Title 
Association  opposed  HUD’s  packaging 
proposal  and  offered  a  two-package 
approach  as  an  alternative. 

In  response  to  the  considerable  and 
varied  comments  from  the  public,  as 
well  as  from  other  federal  agencies  and 
Congress,  the  Secretary  withdrew  the 
proposed  rule  in  early  2004.  At  that 
time,  the  Secretary  committed  HUD  to 
gather  additional  information  about 
settlement  service  costs  and  the  process 
of  obtaining  mortgages,  as  well  as  to 
engage  in  outreach  to  Congress, 
members  of  potentially  affected 
industries,  consumers,  and  other  federal 
agencies,  before  proceeding  with  any 
proposed  changes  related  to  HUD’s 
RESPA  regulations. 

In  June  2004,  in  preparation  for 
outreach  to  the  industry  and  consumer 
groups,  HUD  began  consulting  with  its 
federal  agency  partners,  including  the 
Small  Business  Administration  (SBA) 
Office  of  Advocacy,  on  RESPA  reform. 
These  meetings  continued  through 
2005.  In  Spring  2005,  HUD  also 
consulted  with  Members  of  Congress 
and  congressional  staff  on  RESPA 
reform. 

After  these  initial  consultations,  in 
July  and  August  2005,  HUD  held  a 
series  of  seven  consumer  and  industry 
roundtables  both  at  HUD  Headquarters 
in  Washington,  DC,  and  jointly  with  the 
SBA  Office  of  Advocacy  in  Chicago,  Los 
Angeles,  and  Fort  Worth.  As  discussed 
in  the  public  notice  announcing  the 
roundtables  (70  FR  37646,  June  29, 
2005),  in  selecting  participants  for  the 
roundtables,  HUD  sought  a  cross-section 
of  representatives  of  consumer  advocacy 


organizations,  all  segments  of  the 
settlement  services  industry,  State 
mortgage  industry  regulators,  and  other 
interested  persons  who  had  analyzed 
the  2002  Proposed  Rule  or  had  offered 
alternative  proposals  for  HUD’s 
consideration.  Over  150  companies, 
organizations,  and  other  persons  were 
invited  to  attend,  and  122  of  these 
attended  at  least  one  of  the  roundtables. 

At  the  roundtables,  HUD  presented  an 
overview  of  an  approach  to  RESPA 
reform  that  included  revision  of  the 
GFE,  clarification  of  the  yield  spread 
premium  disclosure,  and  the  option  of 
providing  an  exemption  from  the 
Section  8  provisions  prohibiting  referral 
fees,  kickbacks,  and  unearned  fees  to 
encourage  packaging  of  settlement 
services.  After  HUD’s  presentation, 
participants  were  encouraged  to  present 
their  views  on  RESPA  reform  issues. 

Participants  generally  agreed  that 
HUD  should  pursue  revision  of  the  GFE. 
Many  participants  stated  that  the  GFE 
should  reflect  the  HUD-1  settlement 
statement,  so  that  borrowers  could 
better  compare  the  GFE  to  the  HUD-1. 
Consumer  representatives  stated  that 
disclosure  of  the  yield  spread  premium 
(YSP)  is  necessary,  while  mortgage 
brokers  recommended  that  the  YSP 
disclosure  be  dropped  from  the  GFE. 
Mortgage  broker  participants  noted  that 
lenders  are  not  required  to  disclose  any 
secondary  market  fees  on  otherwise 
identical  loans.  Mortgage  brokers 
expressed  concern  that  focusing  on  a 
requirement  for  more  effective 
disclosure  of  YSPs  puts  mortgage 
brokers  at  a  severe  disadvantage,  as 
compared  to  lenders,  in  originating  a 
loan.  Lenders  maintained  that  it  would 
be  impractical  for  a  lender  to  disclose 
on  the  GFE  how  much  a  lender  would 
earn  if  or  when  the  loan  is  sold  on  the 
secondary  market.  These  concepts  also 
are  discussed  in  more  detail  in  HUD’s 
Real  Estate  Settlement  Procedures  Act 
Statement  of  Policy  2001-1  (66  FR 
53052,  at  53256-7,  October  18,  2001). 

With  respect  to  packaging,  small 
business  representatives  asserted  that  a 
Section  8  exemption  for  packaging 
would  be  harmful  to  small  business 
providers  of  settlement  services  because 
lenders  would  dominate  packaging  and 
would  extract  kickbacks  from  small 
businesses  in  exchange  for  inclusion  in 
a  package.  Consumer  groups  opposed 
packaging  with  a  Section  8  exemption 
on  the  grounds  that  the  exemption 
would  provide  a  safe  harbor  for  loans 
with  high  costs  and  fees  and  other 
potentially  predatory  features.  These 
groups  also  asserted  that  there  would  be 
no  way  to  determine  costs  and  fees  for 
packaged  loans  for  purposes  of 
determining  compliance  with  the  Truth 
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in  Lending  Act.  Lender  representatives 
generally  supported  packaging  under  a 
Section  8  exemption  as  the  most 
efficient  method  to  ensure  cost  savings 
to  consumers,  but  some  indicated  that 
packaging  could  also  be  delivered  with 
limited  Section  8  relief,  such  as  for 
volume-based  discounts  and  average 
cost  pricing. 

IV.  This  Proposed  Rule 

A.  Generally 

Today’s  proposed  rule  builds  on  all  of 
this  history  and  specifically  recognizes 
many  of  the  suggestions  made  at  the 
roundtables  with  respect  to  the  GFE  and 
comparability  of  the  HUD-1.  The  rule' 
proposes  a  new  framework  under 
RESPA  that  would: 

(1)  Improve  and  standardize  the  GFE 
form  to  make  it  easier  to  use  for 
shopping  among  settlement  service 
providers; 

(2)  Ensure  that  page  one  of  the  GFE 
provides  a  clear  summary  of  loan  terms 
and  total  settlement  charges  so  that 
borrowers  will  be  able  to  use  the  GFE 
to  comparison  shop  among  loan 
originators  for  a  mortgage  loan; 

(3)  Provide  more  accurate  estimates  of 
costs  of  settlement  services  shown  on 
the  GFE; 

(4)  Improve  the  disclosure  of  yield 
spread  premiums  to  help  borrowers 
understand  how  they  can  affect  their 
settlement  charges; 

(5)  Facilitate  comparison  of  the  GFE 
and  the  HUD-1 /HUD-1  A  Settlement 
Statements  (HUD-1  settlement 
statement  or  HUD-1); 

(6)  Ensure  that  at  settlement, 
borrowers  are  aware  of  final  loan  terms 
and  settlement  costs,  by  reading  and 
providing  a  copy  of  a  “closing  script”  to 
borrowers; 

(7)  Clarify  HUD-1  instructions; 

(8)  Clarify  HUD’s  current  regulations 
concerning  discounts;  and 

(9)  Expressly  state  when  RESPA 
permits  certain  pricing  mechanisms  that 
benefit  consumers,  including  average 
cost  pricing  and  discounts,  including 
volume-based  discounts. 

A  detailed  description  of  each  aspect 
of  the  proposed  rule  that  involves  these 
concepts  follows  in  Sections  B-E  of  this 
preamble. 

This  proposal  also  includes  certain 
technical  amendments  to  the  current 
RESPA  rules,  as  set  forth  below. 

B.  Legislative  Proposals  Related  to 
RESPA  Reform 

In  order  to  further  bolster  consumer 
protection,  as  well  as  to  ensure  uniform 
and  consistent  enforcement  under 
RESPA,  HUD  intends  to  seek  legislative 
changes  to  RESPA  that  will  complement 


the  regulatory  improvements  made  in 
this  rule.  HUD  firmly  believes  that  the 
proposed  rule  will  improve  the 
mortgage  loan  settlement  process 
through  better  disclosures  to  consumers, 
but  greater  consumer  protection  can  be 
achieved  by  also  strengthening  certain 
statutory  disclosure  requirements  and 
improving  the  remedies  available  under 
RESPA. 

In  today’s  proposed  rule,  HUD  seeks 
to  ensure  that  consumers  are  provided 
with  meaningful  and  timely 
information.  While  HUD  can  make 
certain  regulatory  improvements  to  the 
disclosures  that  will  help  consumers 
shop  for  mortgage  loans,  HUD  needs 
additional  statutory  authority  to  make 
further  warranted  improvements  in 
disclosures  that  will  help  consumers 
understand  the  final  terms  of  the  loans 
and  costs  to  which  they  commit  at 
closing.  Moreover,  as  currently  framed, 
RESPA  establishes  limited  and 
inconsistent  enforcement  authority,  and 
does  not  provide  HUD  with  any 
enforcement  authority  for  key  disclosure 
provisions.  The  1998  joint  report  by 
HUD  and  the  Federal  Reserve  on  reform 
of  RESPA  and  the  Truth  in  Lending  Act 
recommended  that  RESPA  be  amended 
to  provide  for  more  effective 
enforcement.4  In  its  April  2007  report 
on  the  title  insurance  industry,  the 
Government  Accountability  Office 
recommended  that  Congress  consider 
whether  modifications  to  RESPA  are 
needed  to  better  achieve  its  purposes, 
including  by  providing  HUD  with 
increased  enforcement  authority.5 

As  part  of  its  efforts  to  improve  the 
protections  provided  under  RESPA, 
HUD  intends  to  seek  statutory 
modifications  that  would  include  the 
following  provisions:  (1)  Authority  for 
the  Secretary  to  impose  civil  money 
penalties  for  violations  of  specific 
RESPA  sections,  including  sections  4 
(provision  of  uniform  settlement 
statement),  5  (GFE  and  special 
information  (settlement  costs)  booklet), 

6  (servicing),  8  (prohibition  against 
kickbacks,  referral  fees,  and  unearned 
fees),  9  (title  insurance),  and  portions  of 
10  (escrow  accounts),  as  well  as 
authority  for  the  Secretary  and  State 
regulators  to  seek  injunctive  and 
equitable  relief  for  violations  of  RESPA; 

(2)  requiring  delivery  of  the  HUD-1  to 
the  borrower  3  days  prior  to  closing;  and 

(3)  a  uniform  and  expanded  statute  of 
limitations  applicable  to  governmental 
and  private  actions  under  RESPA. 


4  See  Section  III  of  this  preamble. 

5  Title  Insurance:  Actions  Needed  to  Improve 
Oversight  of  the  Title  Industry  and  Better  Protect 
Consumers,  Government  Accountability  Office, 
April  2007,  GAO-07-401. 


RESPA  does  not  currently  provide 
HUD  with  enforcement  mechanisms  for 
some  of  the  most  important  consumer 
disclosures,  including  the  section  4 
requirements  related  to  provision  of  the 
HUD-1,  and  section  5  requirements 
related  to  provision  of  the  GFE  and  the 
special  information  (settlement  costs) 
booklet.  HUD  believes  that  a  lack  of 
enforcement  authority  and  of  clear 
remedies  for  violations  of  critical 
sections  of  RESPA  negatively  impacts 
consumers  and  diminishes  the 
effectiveness  of  the  statute.  Accordingly, 
HUD  intends  to  seek  authority  to 
impose  civil  money  penalties  to  enforce 
violations  of  RESPA.  In  addition  to  civil 
money  penalty  authority,  HUD  intends 
to  seek  authority  for  additional 
injunctive  and  equitable  remedies  for 
violations  of  RESPA. 

Improving  the  ability  of  consumers  to 
shop  for  the  best  mortgage  loan  and 
control  settlement  costs — using  the  new 
GFE  form  and  comparing  it  to  the 
HUD-1  at  closing — is  a  key  component 
of  today’s  proposed  rule.  Additional 
statutory  authority  would  enable  HUD 
to  improve  its  efforts  at  providing 
borrowers  with  necessary  and  timely 
information  about  their  mortgage  loans 
and  other  settlement  services.  Section  4 
of  RESPA  currently  provides  that  a 
borrower  may  request  to  inspect  the 
HUD-1  the  day  before  settlement,  but 
many  borrowers  are  unaware  of  this 
right,  and  the  time  currently  provided  to 
inspect  the  HUD-1  allows  little  margin 
for  identifying  and  challenging 
problematic  charges  before  settlement. 

HUD  also  intends  to  seek  reform  of 
the  statute  of  limitations  provisions  of 
RESPA.  Currently,  there  are  different 
limitation  periods  depending  on  which 
section  of  the  statute  is  alleged  to  have 
been  violated,  and  who  is  pursuing  a 
remedy  of  the  violation.  HUD  believes 
that  enforcement  efforts  would  be 
enhanced,  and  the  requirements  of  the 
statute  simplified,  by  standardizing  the 
statute  of  limitations. 

C.  Federal  Reserve  Board  Proposed  Rule 
Amending  Regulation  Z 

On  January  9,  2008,  the  Federal 
Reserve  Board  (Board)  issued  a 
proposed  rule  that  would  amend  its 
Regulation  Z  which  implements  the 
Truth  in  Lending  Act,  16  U.S.C.  1601, 
et  seq.  (73  FR  1672,  January  9,  2008). 

The  proposed  rule  is  intended  to 
accomplish  three  goals:  (1)  To  protect 
consumers  in  the  mortgage  market  from 
unfair,  abusive,  or  deceptive  lending 
and  servicing  practices  while  preserving 
responsible  lending  and  sustainable 
homeownership;  (2)  to  ensure  that 
mortgage  loan  advertisements  provide 
accurate  and  balanced  information  and 
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do  not  include  misleading  or  deceptive 
representations;  and  (3)  to  require 
earlier  mortgage  disclosures  for  non¬ 
purchase  money  mortgage  transactions 
which  would  include  mortgage 
refinancings,  closed-end  home  equity 
loans,  and  reverse  mortgages  (73  FR 
1672). 

In  its  proposal,  the  Board  would 
establish  new  protections  for  higher- 
priced  mortgages,  a  newly  defined 
category  of  loans,  and  for  all  mortgage 
loans.  The  proposed  rule  contains  four 
key  protections  for  higher-priced 
mortgage  loans  to  prohibit  creditors 
from:  (1)  Engaging  in  a  pattern  or 
practice  of  extending  credit  based  on  the 
collateral  without  regard  to  the 
consumer’s  ability  to  repay;  (2)  making 
a  loan  without  verifying  the  income  and 
assets  relied  upon  to  make  the  loan;  (3) 
imposing  prepayment  penalties  in 
certain  circumstances;  and  (4)  making 
loans  without  establishing  escrows  for 
taxes  and  insurance  (73  FR  1673). 

The  Board  also  proposes,  for  all 
mortgage  transactions,  to  prohibit 
creditors  from  paying  mortgage  brokers 
more  than  the  consumer  agreed  the 
broker  would  receive.  Specifically,  the 
proposed  rule  would  prohibit  a  creditor 
from  making  a  payment,  “directly  or 
indirectly,  to  a  mortgage  broker  unless 
the  broker  enters  into  an  agreement  with 
a  consumer”  (73  FR  1725).  Further,  a 
creditor  payment  to  a  mortgage  broker 
could  not  exceed  the  total  amount  of 
compensation  stated  in  the  written 
agreement,  reduced  by  any  amounts 
paid  directly  by  the  consumer  or  by  any 
other  source  (Id). 

In  proposing  the  mortgage  broker 
agreement,  the  Board  recognizes  HUD’s 
current  policy  statements  and  regulatory 
requirements  regarding  disclosure  of 
mortgage  broker  compensation  and 
noted  that  HUD  had  announced  its 
intention  to  propose  improved 
disclosures  under  RESPA  (73  FR  1700). 
The  Board  stated  that  it  intends  that  its 
proposal  “*  *  *  would  complement 
any  proposal  by  HUD  and  operate  in 
combination  with  that  proposal  to  meet 
the  agencies’  shared  objectives  of  fair 
and  transparent  markets  for  mortgage 
loans  and  for  mortgage  brokerage 
services.” 

HUD  believes  its  proposals  regarding 
the  GFE  and  mortgage  broker 
compensation  are  consistent  with  those 
of  the  Board.  As  HUD  moves  forward  to 
finalize  this  rule,  it  wilL  continue  to 
work  with  the  Board  to  make  the 
respective  rules  consistent, 
comprehensive,  and  complementary. 


D.  Planned  Implementation  of  Final 
Rule 

Given  the  significant  changes  that 
would  be  made  in  its  RESPA  regulations 
by  this  proposed  rule,  the  Department 
intends  to  include  a  transition  period  in 
the  final  rule.  During  the  12-month 
transition  period,  settlement  service 
providers  and  other  persons  may 
comply  with  either  the  current 
requirements  or  the  revised 
requirements  of  the  amended 
provisions.  HUD  is  seeking  comments 
on  whether  such  a  transition  period  is 
appropriate. 

E.  The  GFE  and  GFE  Requirements 

Problems  Identified  with  the  Existing 
GFE.  Under  RESPA,  loan  originators 
must  provide  a  GFE  of  the  borrower’s 
settlement  costs  (along  with  HUD’s 
Special  Information  Booklet  in  home 
purchase  transactions)  at  or  within  3 
days  of  a  mortgage  loan  application. 
RESPA  authorizes  HUD  to  prescribe 
regulations  concerning  the  GFE,  and 
HUD’s  regulations  at  24  CFR  3500.7, 
along  with  the  suggested  format  set  forth 
in  Appendix  C  to  the  regulations, 
constitute  the  current  GFE  guidance.  At 
the  closing,  a  borrower  must  receive  the 
Uniform  Settlement  Statement  (HUD-1 
or  HUD-1  A),  which  itemizes  final 
settlement  charges  to  borrowers.  The 
regulations  at  24  CFR  3500.8-3500.10 
and  the  instructions  in  Appendix  A  to 
the  regulations  specify  HUD’s 
requirements  for  the  HUD-1/1A. 

HUD  believes  that  the  GFE  could 
better  facilitate  borrowers  shopping  for 
the  best  loan.  Further,  the  GFE  could 
better  achieve  the  statute’s  purposes  of 
preventing  unnecessarily  high 
settlement  costs  by  requiring  a  more 
accurate  and  consistent  presentation  of 
costs.  The  regulations  do  not  require 
that  the  GFE  be  given  to  the  borrower 
until  after  he  or  she  submits  a  full 
application  to  an  originator.  This  can 
result  in  a  borrower  paying  significant 
fees  before  receiving  a  GFE,  inhibiting 
the  possibility  of  shopping  beyond  the 
provider  with  whom  the  applicant  first 
applies.  HUD’s  RESPA  regulations 
require  that  the  GFE  include  a  list  of 
charges  but  they  do  not  prescribe  a 
standard  form.  Consequently,  it  is 
virtually  impossible  to  shop  and 
compare  the  charges  of  various 
originators  and  settlement  service 
providers  using  the  GFE,  because 
different  originators  may  list  different 
types  or  categories  of  charges,  or  may 
identify  specific  charges  by  different 
names,  or  both.  The  current  regulations 
also  do  not  require  that  the  GFE  contain 
information  on  the  terms  of  loans,  such 
as  the  loan’s  interest  rate,  for  purposes 


of  comparison.  Further,  while  the  HUD 
Special  Information  Booklet 
supplements  the  GFE,  the  GFE  does  not 
provide  certain  important  explanatory 
information  to  the  borrower  including, 
for  example,  how  the  borrower  can  use 
the  document  to  shop  and  compare 
loans.  The  GFE  also  does  not  make  clear 
the  relationship  between  the  closing 
costs  and  the  interest  rate  on  a  loan. 

HUD’s  current  regulations  require 
loan  originators  to  list  on  the  GFE  the 
“amount  of  or  range  of’  each  charge  that 
the  borrower  is  likely  to  incur  in 
connection  with  the  settlement.6  The 
suggested  GFE  format,  found  in 
Appendix  C  to  the  regulations,  lists  20 
common  settlement  services.  The 
suggested  format  also  provides  a  space 
for  listing  any  other  applicable  services 
and  charges.  These  requirements  have 
led,  in  many  instances,  to  a  proliferation 
of  charges  for  separate  “services” 
without  any  actual  increase  in  the  work 
performed  by  individual  settlement 
service  providers. 

The  RESPA  regulations  do  not  require 
that  the  GFE  clearly  identify  the  total 
charges  of  major  providers  of  settlement 
services,  including  lenders  and  brokers 
(loan  originators),  title  agents  and 
insurers  (title  charges),  and  other  third 
party  settlement  service  providers. 
Without  the  simplification  provided  by 
presenting  totals  for  major  items,  it  is 
difficult  for  borrowers  to  know  how 
much  they  are  paying  for  major  items, 
including  origination  and  title  related 
charges,  or  how  they  can  compare  loans 
and  select  among  service  providers  to 
get  the  best  value. 

The  estimated  costs  on  GFEs  are 
frequently  unreliable  or  incomplete,  or 
both,  and  final  charges  at  settlement 
often  include  significant  increases  in 
items  that  were  estimated  on  the  GFE, 
as  well  as  additional  surprise  “junk 
fees,”  which  can  add  substantially  to 
the  consumer’s  ultimate  closing  costs. 

New  GFE  Requirements.  In  light  of 
these  considerations,  HUD  believes  that 
in  order  for  the  GFE  to  better  serve  its 
intended  purpose,  whiph  is  to  apprise 
borrowers  of  the  charges  they  are  likely 
to  incur  at  settlement,  a  number  of 
specific  changes  to  the  GFE 
requirements  are  required  to  make  it 
firmer  and  more  useable.  Accordingly, 
today’s  proposed  rule  would  establish  a 
new  required  GFE  form  to  be  provided 
to  borrowers  by  loan  originators  in  all 
RESPA  covered  transactions.7  HUD 


6  24  CFR  3500.7(a). 

7  HUD’s  RESPA  rules  currently  provide  that  in 
the  case  of  a  federally  related  mortgage  loan 
involving  an  open-end  line  of  credit  (home  equity 
plan)  covered  under  the  Truth  in  Lending  Act  and 
Regulation  Z,  a  lender  or  broker  that  provides  the 
borrower  with  the  disclosures  required  by  12  CFR 
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believes  that  the  content  of  the  material 
in  the  proposed  form  gives  the 
consumer  the  information  needed  to 
shop  for  loan  products  and  to  assist 
them  during  the  settlement  process.  The 
Department  seeks  public  comment  on 
the  proposed  GFE,  as  well  as  the 
proposed  HUD-1/1A  Settlement 
Statement  forms.  The  following  sections 
address  the  proposed  changes,  and, 
where  appropriate,  include  a  summary 
of  comments  received  on  the  issue  in 
response  to  the  2002  Proposed  Rule,  as 
well  as  comments  voiced  during  the 
2005  RESPA  Reform  Roundtables. 

1.  Changes  to  Facilitate  Shopping 

The  Proposed  Rule.  Today’s  rule 
proposes  to  establish  a  new  definition 
for  a  “GFE  application”  and  a  separate 
new  definition  for  “mortgage 
application.”  The  GFE  application 
would  be  comprised  of  those  items  of 
information  that  the  borrower  would 
submit  to  receive  a  GFE.  Such  an 
application  would  include  only  such 
information  as  the  originator  considered 
necessary  to  arrive  at  a  preliminjuy 
credit  decision  and  provide  the 
borrower  a  GFE.  Specifically,  a  GFE 
application  would  include  six  items  of 
information  (name,  Social  Security 
number,  property  address,  gross 
monthly  income,  borrower’s 
information  on  the  house  price  or  best 
estimate  of  the  value  of  the  property, 
and  the  amount  of  the  mortgage  loan 
sought)  in  order  to  enable  a  loan 
originator  to  make  a  preliminary  credit 
decision  concerning  the  borrower.  The 
proposed  rule  will  also  require  that  the 
GFE  application  be  in  writing  or  in 
computer-generated  form.  Oral 
applications  can  be  accepted  at  the 
option  of  the  lender.  In  such  cases,  the 
lender  must  reduce  the  oral  application 
to  a  written  or  electronic  record. 

The  proposed  rule  also  provides  that 
when  a  borrower  chooses  to  proceed 
with  a  particular  loan  originator,  the 
loan  originator  may  require  that  the 
borrower  provide  a  “mortgage 
application”  to  begin  final 
underwriting.  The  mortgage  application 
will  ordinarily  expand  on  the 
information  provided  in  the  GFE 
application,  including  bank  and  security 
accounts  and  employment  information 
as  well  as  asset  and  liability  information 
and  all  the  other  information  that  the 
originator  requires  to  underwrite  the 
loan. 

To  facilitate  shopping  and  lower  the 
cost  burden  of  shopping  on  consumers 
and  industry  alike,  the  proposed  rule 


226.5b  of  Regulation  Z  at  the  time  the  borrower 
applies  for  such  loan  shall  be  deemed  to  comply 
with  GFE  requirements  set  forth  at  24  CFR  3500.7. 
Nothing  in  this  proposed  rule  is  intended  to  change 
this  provision. 


would  not  require  that  all  underwriting 
information  be  supplied  at  the  GFE 
application  stage.  Nevertheless, 
borrowers  must  be  protected  against 
“bait  and  switch.”  Accordingly,  the 
proposed  rule  provides  that  during  final 
underwriting,  the  originator  may  verify 
the  information  in  and  developed  from 
the  GFE  application,  including 
employment  and  income  information, 
ascertain  the  value  of  the  property  to 
secure  the  loan,  update  the  credit 
analysis,  and  analyze  any  relevant 
information  collected  in  the  entire 
application  process,  including,  but  not 
limited  to,  information  on  the 
borrower’s  assets  and  liabilities. 
However,  borrowers  may  not  be  rejected 
unless  the  originator  determines  that 
there  is  a  change  in  the  borrower’s 
eligibility  based  on  final  underwriting, 
as  compared  to  information  provided  in 
the  GFE  application  and  credit 
information  developed  for  $uch 
application  prior  to  the  time  the 
borrower  chooses  the  particular 
originator.8  The  originator  must 
document  the  basis  for  any  such 
determination  and  keep  these  records 
for  no  less  than  3  years  after  settlement, 
in  accordance  with  proposed  subsection 
24  CFR  3500. 7(f)(l  )(iii). 

Where  a  borrower  is  rejected  for  a 
loan  for  which  a  GFE  has  been  issued, 
and  another  loan  product  is  available  to 
the  borrower,  the  loan  originator  must 
provide  the  borrower  with  a  revised 
GFE.  Where  a  borrower  is  rejected,  the 
borrower  must  be  notified  within  one 
business  day  and  the  applicable  notice 
requirements  satisfied. 

Loan  originators  will  provide  GFEs 
based  on  the  GFE  applications  that  are 
memorialized  in  writing  or  electronic 
form.  A  separate  GFE  must  be  provided 
for  each  loan  where  a  transaction  will 
involve  more  than  one  mortgage  loan. 
For  loans  covered  by  RESPA,  Truth  in 
Lending  Act  (TILA)  disclosures  would 
also  be  provided  within  3  days  of  a 
written  GFE  application,  unless  the 
creditor,  i.e.,  loan  originator,  determines 
that  the  application  cannot  be  approved 
on  the  terms  requested.  (See  comments 
19(a)(l)-3  and  4  of  the  Federal  Reserve 
Board’s  Official  Staff  Commentary  on 
the  Truth  in  Lending  Act  (TILA).)  Based 
on  consultations  with  representatives  of 
the  Federal  Reserve,  when  a  GFE 
application  is  submitted,  an  initial  TILA 
disclosure  should  also  be  provided  so 
long  as  the  application  is  in  writing,  or, 
in  the  case  of  an  oral  application, 
committed  to  written  or  electronic  form. 


8  Unforeseeable  circumstances  resulting  in  a 
change  in  the  borrower’s  eligibility  may  also  be  a 
basis  for  rejecting  the  borrower.  Unforeseeable 
circumstances  are  also  discussed  in  Section  8(b) 
below. 


By  obtaining  multiple  GFEs, 
borrowers  will  be  in  a  position  to  decide 
which  loan  provider  and  which 
mortgage  product  they  wish  to  select. 
When  the  borrower  makes  those 
decisions,  the  borrower  will  notify  the 
originator,  who  may  then  require  a  more 
comprehensive  “mortgage  application,” 
and  possibly  a  fee  or  fees,  to  initiate  the 
loan  origination.  As  indicated,  this 
application  would  consist  of  the  more 
detailed  information  required  by  the 
originator,  submitted  in  order  to  obtain 
a  final  underwriting  decision,  leading  to 
origination  of  a  mortgage  loan.9 

Discussion.  Under  RESPA,  a  GFE 
must  be  provided  to  a  borrower  at  or 
within  3  days  of  application.  HUD’s 
current  regulations  define  an 
application  as  the  “submission  of  a 
borrower’s  financial  information  in 
anticipation  of  a  credit  decision, 
whether  written  or  computer  generated, 
relating  to  a  federally  related  mortgage 
loan”  identifying  a  specific  property.10 
The  2002  Proposed  Rule  sought  to  make 
GFEs  more  readily  available  to 
consumers  and,  therefore,  more  useful 
as  a  shopping  tool  by  clarifying  the 
minimum  information  needed  to  obtain 
a  GFE  and  by  broadening  the  rules  to 
allow  oral  applications,  consistent  with 
earlier  informal  interpretations  by  HUD, 
so  long  as  such  requests  contained 
sufficient  information  for  the  originator 
to  provide  a  GFE.  Accordingly,  the  2002 
Proposed  Rule  also  revised  the 
definition  of  “application”  in  the 
regulations  to  make  it  clear  that  an 
application  would  be  deemed  to  exist, 
and  that  the  GFE  should  be  provided 
once  the  consumer  provided  sufficient 
information  to  enable  a  loan  originator 
to  make  an  initial  determination 
regarding  the  borrower’s 
creditworthiness  (typically,  a  Social 
Security  number,  a  property  address, 
basic  income  information,  the 
borrower’s  information  on  the  house 
price  or  best  estimate  of  the  value  of  the 
property,  and  the  mortgage  loan  amount 
needed),  whether  orally,  in  writing  or 
computer-generated.  The  GFE  would  be 
given  to  the  borrower,  conditioned  on 
final  loan  approval  following  full 
underwriting  and  appraisal  of  the 
property  securing  the  mortgage. 

HUD  acknowledged  in  the  2002 
Proposed  Rule  that  the  proposed 
changes  in  the  definition  of 
“application”  and  the  requirement  that 
a  GFE  be  provided  to  prospective 
borrowers  early  in  the  shopping  process 


9  HUD  anticipates  that  in  most  cases  a  mortgage 
application  will  be  the  Uniform  Residential  Loan 
Application.  Freddie  Mac  Form  65,  or  Fannie  Mae 
Form  1003. 

10  24  CFR  3500.2. 
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might  have  implications  for  the  content 
and  delivery  of  required  disclosures 
under  TILA  requirements.  As  a  result, 
HUD  invited  comments  on  how  the 
proposed  GFE  changes  might  impact 
other  disclosure  requirements,  and  also 
invited  comments  on  how  the  proposed 
GFE  changes  could  be  harmonized  with 
the  other  disclosure  requirements. 

As  indicated  above,  under  today’s 
proposal,  the  definition  of  “GFE 
application”  provides  the  trigger  for 
initial  RESPA  disclosures.  After  a 
consumer  decides  to  proceed  with  a 
particular  loan  originator’s  GFE,  the 
loan  originator  will  generally  require  a 
separate  “mortgage  application”  as 
defined  under  this  proposed  rule,  before 
making  a  credit  decision.  Consumer 
representatives  recommended  that  HUD 
consult  with  the  Federal  Reserve  Board 
to  coordinate  the  timing  of  RESPA  and 
TILA  disclosures.  Industry  commenters 
on  the  2002  Proposed  Rule  were 
generally  concerned  that  HUD’s 
proposal  to  require  disclosures  earlier  in 
consumers’  process  of  shopping  for  a 
mortgage  would  trigger  requirements 
under  the  Home  Mortgage  Disclosure 
Act  (HMDA)  and  the  Equal  Credit 
Opportunity  Act  (ECOA). 

By  refining  the  definition  of 
“application”  under  RESPA,  and 
dividing  the  application  process  as 
described,  HUD  believes  that  today’s 
proposal  will  facilitate  the  availability 
of  shopping  information  and  avoid 
unnecessary  regulatory  burden  on  the 
industry  and  an  unwarranted  increase 
in  notices  of  loan  denials  to  borrowers. 
Whether  a  GFE  application  under  a 
particular  set  of  facts  triggers  HMDA  or 
ECOA  requirements  must  be  determined 
under  Regulation  B  and  Regulation  C,  as 
interpreted  in  the  Federal  Reserve 
Board’s  official  staff  commentary.  It 
should  be  noted  that  by  proposing  such 
a  change  to  the  current  definition  of 
“application,”  HUD  does  not  intend  to 
prevent  a  loan  originator  from 
prequalifying  a  borrower  for  a  mortgage 
loan. 

2.  Addressing  Up-Front  Fees  That 
Impede  Shopping 

The  Proposed  Rule.  The  proposal 
would  allow  a  loan  originator,  at  its 
option,  to  collect  a  fee  limited  to  the 
cost  of  providing  the  GFE,  including  the 
cost  of  an  initial  credit  report,  as  a 
condition  for  providing  a  GFE  to  the 
prospective  borrower. 

Discussion.  HUD  would  prefer  that 
originators  not  impose  any  charges  for  a 
GFE,  since  providing  a  GFE  before  the 
payment  of  any  fee  will  further  facilitate 
shopping.  HUD  believes  it  would  be 
reasonable  for  loan  originators  to  treat 
shoppers  for  mortgages  in  much  the 


same  way  other  retailers  treat  shoppers, 
where  the  price  of  the  product  includes 
marketing  expenses  and  purchasers  pay 
the  cost  incurred  to  serve  shoppers  who 
do  not  purchase  the  goods  or  services. 
Such  an  approach  would  better  serve 
the  purposes  of  the  statute.  However, 
HUD  recognizes  that  there  may  be 
incidental  or  nominal  costs  to  provide 
GFEs  to  prospective  borrowers. 
Therefore,  in  order  to  facilitate  shopping 
using  GFEs,  the  proposed  rule  would 
allow  a  loan  originator,  at  its  option,  to 
collect  a  fee  limited  to  the  cost  of 
providing  the  GFE,  including  the  cost  of 
an  initial  credit  report,  as  a  condition 
for  providing  a  GFE  to  a  prospective 
borrower.  HUD  is  interested  in  receiving 
comments  on  this  approach. 

3.  Introductory  Language 

The  Proposed  Rule.  The  proposed 
GFE  explains  to  the  borrower:  (1)  The 
purpose  of  the  GFE,  i.e.,  that  it  is  an 
“*  *  *  estimate  of  your  settlement  costs 
and  loan  terms  if  you  are  approved  for 
this  loan”  and  (2)  informs  the  borrower 
that  he  or  she  is  the  “*  *  *  only  one 
who  can  shop  for  the  best  loan  for-you. 
You  should  compare  this  GFE  with 
other  loan  offers.  By  comparing  loan 
offers,  you  can  shop  for  the  best  loan.” 

Discussion.  The  GFE  proposed  today 
informs  the  borrower  that  he  or  she  is 
the  only  one  who  can  shop  for  the  best 
loan.  HUD  believes  that  this  formulation 
should  be  useful  to  consumers  dealing 
with  all  types  of  loan  originators. 

The  2002  Proposed  Rule  had  included 
language  in  this  section  of  the 
previously  proposed  GFE  that  was 
intended  to  describe  the  role  of  the  loan 
originator  and  to  encourage  borrowers  to 
shop  for  themselves.  Comments  both 
from  consumer  groups  and  industry 
generally  favored  removing  language  on 
the  GFE  that  discussed  the  role  of  the 
loan  originator,  on  the  grounds  that  the 
language  was  misleading,  confusing, 
and  might  conflict  with  state  law. 

AARP,  however,  supported  retaining  the 
portion  of  the  proposed  language  that 
encourages  the  borrower  to  shop  among 
loan  originators. 

In  light  of  the  comments  received  on 
the  2002  proposal,  today’s  proposed 
GFE  does  not  include  any  language  on 
the  role  of  the  loan  originator.  Instead, 
the  language  on  the  proposed  GFE 
informs  the  consumer  that  he  or  she  is 
the  only  one  who  can  shop  for  the  best 
loan. 

4.  Terms  on  the  GFE  (Summary  of  Loan 
Details) 

The  Proposed  Rule.  The  proposed 
GFE  includes  a  summary  of  the  key 
terms  of  the  loan.  The  form  discloses  the 
initial  loan  amount;  the  loan  term;  the 


initial  interest  rate  on  the  loan;  the 
initial  monthly  payment  owed  for 
principal,  interest,  and  any  mortgage 
insurance;  and  the  rate  lock  period.  The 
form  also  discloses  whether  the  interest 
rate  can  rise,  whether  the  loan  balance 
can  rise;  whether  the  monthly  amount 
owed  for  principal,  interest  and  any 
mortgage  insurance  can  rise;  whether 
the  loan  has  a  prepayment  penalty  or  a 
balloon  payment  and  whether  the  loan 
includes  a  monthly  escrow  payment  for 
property  taxes  and  possibly  other 
obligations.  HUD  is  requiring  the  terms 
“prepayment  penalty”  and  “balloon 
payment”  to  be  interpreted  consistent 
with  TILA  (15  U.S.C.  1601  et  seq.).  The 
Annual  Percentage  Rate  (APR)  is  not 
included  on  the  proposed  GFE. 

Discussion.  One  of  HUD’s  objectives 
in  proposing  revisions  to  the  current 
RESPA  regulations  is  to  ensure  that 
consumers  are  able  to  use  page  one  of 
the  GFE  to  comparison  shop  among  loan 
originators  for  a  mortgage  loan. 
Accordingly,  page  one  of  the  proposed 
GFE  contains  a  summary  of  the  loan 
terms  and  details,  as  well  as  a  summary 
of  the  total  estimated  settlement  charges 
for  the  loan.  The  new  summary  format 
of  page  one  of  the  proposed  GFE  with 
its  list  of  important  loan  terms  will 
increase  consumer  awareness  and  allow 
borrowers  the  opportunity  to  shop 
among  loan  originators  and  easily 
compare  various  loan  offers. 

The  proposed  GFE  is  designed  to 
provide  clear  information  on  both  fixed 
and  adjustable  rate  mortgages.  The 
disclosure  of  terms  on  the  latter  is 
complicated  due  to  their  variable 
structure  and  to  future  changes  in 
interest  rates.  Adjustable  rate  mortgages 
have  recently  experienced  high  default 
rates.  HUD  seeks  comment  on  possible 
additional  ways  to  increase  consumer 
understanding  of  adjustable  rate, 
mortgages. 

The  2002  proposed  GFE  advised  the 
borrower  of  the  terms  of  the  mortgage 
and  included  the  interest  rate  and  the 
APR.  It  also  advised  the  borrower 
whether  or  not  the  loan  had  a 
prepayment  penalty  or  balloon 
payment,  and  whether  the  loan  had  an 
adjustable  rate  and,  if  so,  its  terms. 
Comments  on  the  2002  GFE  primarily 
concerned  whether  it  should  include 
information  also  appearing  on  the  TILA 
disclosure.  Consumers  generally 
supported  the  inclusion  of  TILA 
disclosure  information  on  the  GFE. 
Lenders  generally  recommended  that 
information  appearing  on  TILA 
disclosures  should  be  removed  from  the 
GFE  because  borrowers  will  continue  to 
receive  separate  TILA  disclosure  forms, 
and  inclusion  on  the  GFE  is 
unnecessary  and  would  potentially  lead 
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to  borrower  confusion.  Some 
participants  at  the  RESPA  Reform 
Roundtables  suggested  that  more 
information  on  new  loan  products  such 
as  interest-only  loans  should  be 
included  on  the  GFE. 

While  mindful  of  the  need  to  present 
consumers  with  key  loan  information  on 
the  GFE,  HUD  has  determined  not  to 
include  the  APR  on  today’s  proposed 
GFE.  The  APR  is  central  to  the  TILA 
disclosure  that  will  be  provided  in 
purchase  transactions  at  the  same  time 
as  the  GFE  and  ordinarily  at  the  same 
time  in  other  transactions.  However,  the 
terms  “prepayment  penalty”  and 
“balloon  payment”  have  been  retained 
on  the  form  to  facilitate  consumer 
shopping,  even  though  these  terms  are 
also  included  on  the  TILA  disclosure. 

With  respect  to  today’s  proposed  GFE, 
HUD  notes  that  there  are  differences 
between  how  the  GFE  discloses  the 
monthly  payment  and  how  the  TILA 
form  will  disclose  the  monthly 
payment.  Specifically,  the  proposed 
GFE  requires  disclosure  of  principal, 
interest,  and  any  mortgage  insurance, 
while  the  TILA  disclosure  may  include 
amounts  for  taxes.  HUD  will  revise  its 
Special  Information  Booklet  to  explain 
this  difference,  to  avoid  consumer 
confusion. 

The  interest  rate  listed  on  the  GFE 
will  reflect  the  loan  offered  at  the  time 
the  GFE  is  given.  Until  locked  in,  the 
interest  rate  will  float.  For  loans 
originated  by  mortgage  brokers,  the 
amount  of  any  “charge  or  credit  to  the 
borrower  for  the  specific  interest  rate 
chosen”  will  float  with  the  wholesale 
market.11  This  is  because  mortgage 
brokers  must  report  the  precise 
difference  between  the  price  of  the  loan 
and  its  par  value  in  the  “charge  or  credit 
for  the  specific  interest  rate  chosen.”  As 
a  result,  borrowers  who  use  brokers  as 
defined  in  this  proposed  rule  and 
choose  to  float  will  float  according  to 
wholesale  lenders’  changes. 

Current  federal  regulations  allow 
originators  to  provide  GFE  and  TILA 
information  together.12  However,  the 
proposed  GFE  is  designed  as  a  distinct, 
required  form  to  promote  shopping  by 
consumers.  HUD  believes  it  is  best 
complemented  by  providing  a  separate 
TILA  disclosure  along  with  the  GFE. 

5.  Period  During  Which  the  GFE  Terms 
Are  Available  to  the  Borrower 

The  Proposed  Rule.  The  interest  rate 
stated  on  the  GFE  would  be  available 
until  a  date  set  by  the  loan  originator  for 


,]  The  “charge  or  credit  for  the  interest  rate 
chosen”  concerns  the  discount  points  and  the  yield 
spread  premium  that  are  further  discussed  in 
Section  C  of  this  preamble. 

12  24  CFR  3500.7(d). 


the  loan.  After  that  date,  the  interest 
rate,  some  of  the  loan  originator  charges, 
the  per  diem  interest,  and  the  monthly 
payment  estimate  for  the  loan  could 
change  until  the  interest  rate  is  locked. 
The  estimate  of  the  charges  for  all  other 
settlement  services  would  be  available 
until  10  business  days  from  when  the 
GFE  is  provided,  but  it  may  remain 
available  longer,  if  the  loan  originator 
extends  the  period  of  availability. 

Discussion.  In  order  to  promote 
competition  while  avoiding  committing 
originators  to  open-ended  offers,  the 
2002  Proposed  Rule  would  have 
required  that  the  GFE  be  held  open  for 
a  minimum  of  30  days.  Commenters  on 
the  2002  Proposed  Rule  were 
specifically  asked  whether  30  days  was 
an  appropriate  period,  and  considerable 
comment  was  elicited  on  this  subject.  A 
major  consumer  group  supported  the 
30-day  period,  while  the  majority  of 
lenders  commenting  on  the  2002 
proposal  recommended  a  10-day 
shopping  period  or  less. 

Today’s  proposed  rule  reflects  HUD’s 
determination  that  the  appropriate 
period  for  which  GFE  terms  are 
generally  to  be  available  is  10  business 
days,  excluding  the  interest  rate  of  the 
loan  set  forth  in  the  GFE,  some  of  the 
loan  origination  charges  related  to  the 
interest  rate,  the  per  diem  interest,  and 
the  monthly  payment  estimate.  The 
interest  rate  stated  on  the  GFE  would  be 
available  until  a  date  set  by  the  loan 
originator  for  the  loan.  After  that  date, 
the  interest  rate,  some  of  the  loan 
originator  charges,  the  per  diem  interest, 
and  the  monthly  payment  estimate  for 
the  loan  could  change  until  the  interest 
rate  is  locked. 

A  central  purpose  of  RESPA 
regulatory  reform  is  to  facilitate 
shopping  in  order  to  lower  settlement 
costs,  and  there  is  legitimate  concern 
that  requiring  GFEs  to  be  open  for  too 
long  a  shopping  period  could 
unintentionally  operate  to  increase 
borrower  costs.  By  requiring  that  the 
GFE  terms  be  generally  available  for  10 
business  days,  GFEs  will  be  effectively 
open  for  2  weeks,  thereby  providing 
borrowers  with  sufficient  time  to  shop 
among  various  offers  and  providers. 
Borrowers  may  request,  and  originators 
at  their  option  may  lengthen  the 
shopping  period  for  a  loan  or  loans 
beyond  10  business  days.  In  such  cases, 
the  originator  should  note  and  initial 
the  increased  duration  the  GFE  is  open 
on  the  borrower’s  GFE. 

6.  Consolidating  Major  Categories  on  the 
GFE 

The  Proposed  Rule.  The  proposed 
GFE  would  group  and  consolidate  all 
fees  and  charges  into  major  settlement 


cost  categories,  with  a  single  total 
amount  estimated  for  each  category. 

Discussion.  Under  current  RESPA 
rules,  the  GFE  simply  lists  estimated 
charges  or  ranges  of  charges  for 
settlement  services.  There  is  no 
requirement  for  grouping  or  subtotaling 
charges  to  the  same  recipients.  The  costs 
listed  on  the  GFE  include  loan 
originator  charges  such  as  loan 
origination  and  underwriting  charges; 
charges  by  third  parties  for  lender- 
required  services,  such  as  appraisal, 
title,  and  title  insurance  fees;  state  and 
local  charges  imposed  at  settlement 
such  as  recording  fees  or  city/county 
stamps;  and  amounts  the  borrower  is 
required  to  put  into  an  escrow  account, 
or  reserves,  for  items  such  as  property 
taxes  or  hazard  insurance.  At 
settlement,  borrowers  receive  a  second 
RESPA  disclosure — the  Uniform 
Settlement  Statement  (the  HUD-l/lA) 
that  enumerates  the  final  costs 
associated  with  both  the  loan  and,  if 
applicable,  the  purchase  transaction. 

The  proposed  GFE  would  group  and 
consolidate  all  fees  and  charges  into 
major  settlement  cost  categories,  with  a 
single  total  amount  estimated  for  each 
category.  This  “pproach  would  reduce 
any  incentive  for  loan  originators  and 
others  to  establish  a  myriad  of  “junk 
fees”  and  provide  them  in  a  long  list  in 
order  to  increase  their  profits. 

In  the  2002  Proposed  Rule,  HUD  had 
proposed  a  GFE  that  grouped  and 
consolidated  charges  into  major  cost 
categories,  with  a  single  total  amount  for 
each  category.  In  commenting  on  the 
2002  proposal,  consumer  groups  were 
split  on  the  best  approach  to  addressing 
fee  proliferation  on  the  GFE.  AARP 
strongly  supported  consolidation  of 
major  cost  categories,  and  recommended 
that  HUD’s  proposed  categories  be 
further  consolidated  into  three 
categories  for  enhanced  consumer 
comprehension.  The  National  Consumer 
Law  Center  (NCLC)  filed  comments  on 
its  own  behalf,  and  on  behalf  of  the 
Consumer  Federation  of  America, 
National  Association  of  Consumer 
Advocates,  Consumers  Union,  and  U.S. 
Public  Interest  Research  Group.  These 
commenters  noted  that  while 
subtotaling  is  helpful  to  consumers, 
itemization  on  the  HUD-1  is  necessary 
to  ensure  that  compliance  with  TILA 
and  the  Home  Ownership  and  Equity 
Protection  Act  (HOEPA)  can  be 
determined.  The  National  Community 
Reinvestment  Coalition  and  the 
National  Center  on  Poverty  Law 
indicated  their  belief  that  the 
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tolerance 13  levels  will  address  the  issue 
of  proliferation  of  fees,  and  commented 
that  the  GFE  must  be  as  similar  as 
possible  to  the  HUD-1  for  comparison 
purposes.  Lenders  who  commented  on 
this  proposed  change  to  the  GFE  in  2002 
expressed  concern  that  lumping  costs 
together  in  large  categories  will  confuse 
consumers  when  they  compare  data  on 
the  GFE  with  data  on  the  HUD-1 /l  A. 

Having  considered  the  results  of 
consumer  testing  of  the  forms  as 
detailed  below  in  Section  F  and 
comments  received  on  the  2002 
Proposed  Rule,  HUD  has  determined  to 
propose  a  standardized  GFE,  containing 
major  cost  categories,  to  facilitate  better 
borrower  understanding  of  settlement 
services  and  their  costs,  and  empower 
borrowers  to  shop,  compare,  and 
negotiate  major  cost  items  where 
possible.  HUD  is  not  proposing  to 
further  consolidate  the  categories, 
because  it  believes  that  each  of  the 
proposed  categories  provides  useful 
information  to  borrowers.  Although 
today’s  proposed  GFE  does  not  itemize 
the  services  required  in  each  category,  it 
does  explain  to  the  borrower  the  exact 
nature  of  each  category  of  services.  For 
example,  origination  services  are 
characterized  as  the  services  and 
charges  to  obtain  and  process  the  loan 
for  the  borrower.  HUD  also  regards  the 
information  on  required  services  that 
can  and  cannot  be  shopped  for  as  useful 
information  that  borrowers  should  have 
in  choosing  an  originator  and  later  to 
facilitate  shopping  for  services  to  lower 
costs. 

HUD’s  current  RESPA  regulations 
require  that  the  GFE  include  a  list  of  any 
lender-required  providers,  including  the 
name,  address  and  telephone  number  of 
the  provider  and  the  nature  of  the 
lender’s  relationship  with  the  provider. 
Under  today’s  proposed  rule,  if  the 
lender  requires  the  use  of  a  particular 
provider  other  than  its  own  employees, 
and  requires  the  borrower  to  pay  any 
portion  of  such  service,  the  lender  must 
identify  on  the  GFE  the  service,  and  the 
estimated  cost  or  range  of  charges  for 
the  service.  HUD  has  determined  to 
eliminate  the  requirement  to  identify 
the  name  of  the  required  service 
provider,  because  it  believes  that 
consumers  will  use  the  GFE  to  shop 
among  loan  originators  based  on  cost 
rather  than  on  the  identity  of  individual 
settlement  service  providers. 

Where  a  lender  permits  a  borrower  to 
shop  for  a  required  settlement  service, 
under  today’s  proposed  rule  the  lender 


13  “Tolerance”  refers  to  the  maximum  amount  by 
which  the  charge  for  a  category'  of  settlement  costs 
may  exceed  the  amount  of  the  estimate  for  such 
category  on  a  GFE,  and  is  expressed  as  a  percentage 
of  an  estimate.  See  Section  (h)  below. 


must  provide  the  borrower  with  a 
written  list  of  identified  providers  at  the 
time  the  GFE  is  provided.  Such  a  list 
may  be  included  on  the  GFE  form  or  on 
a  separate  sheet  of  paper. 

The  GFE  set  forth  in  the  2002 
Proposed  Rule  would  also  have 
referenced  the  corresponding  series  on 
the  HUD-1 ,  to  facilitate  comparison 
between  the  GFE  and  HUD-1.  While 
these  references  have  been  removed  in 
the  GFE  proposed  today  in  the  interest 
of  simplifying  the  form,  HUD  is  also 
proposing  changes  to  the  HUD-1 /I A  to 
facilitate  comparison  of  the  GFE  to  the 
HUD-1/1A.  Section  II. D.  of  this 
preamble  discusses  today’s  proposed 
changes  to  the  HUD-l/lA. 

Pursuant  to  24  CFR  3500.15, 
originators  seeking  to  satisfy  the 
requirements  for  the  affiliated  business 
exemption  must  provide  the  requisite 
affiliated  business  arrangement 
disclosure  at  the  time  of  any  referral  to 
an  affiliated  settlement  service  provider. 
The  GFE  proposed  by  today’s  Proposed 
Rule  does  not  attempt  to  include  this 
information.  However,  under  HUD’s 
existing  RESPA  regulations,  the 
affiliated  business  disclosure  must  be 
given  on  a  separate  form  consistent  with 
Appendix  D  of  HUD’s  existing 
regulations.  Where  such  a  referral 
occurs  at  the  time  a  GFE  is  given,  the 
affiliated  business  disclosure  must  be 
given  along  with  the  GFE. 

7.  Option  to  Pay  Settlement  Costs 

The  Proposed  Rule.  The  GFE  Form 
shall  advise  the  borrower  how  the 
interest  rate  of  the  loan  affects  the 
borrower’s  settlement  costs,  and  shall 
include  actual  available  options  in  this 
regard  on  the  form. 

Discussion.  In  addressing  the  problem 
of  lender  payments  to  mortgage  brokers 
in  the  1999  and  2001  Policy 
Statements,14  HUD  made  it  clear  that 
consumers  should  be  advised  as  early  as 
possible  when  shopping  for  a  loan  of 
how  their  interest  rate  affects  their 
settlement  costs  and  that  their  options 
in  this  regard  should  be  presented  on. 
the  GFE  form.  In  order  to  decide  which 
rate/cost  combination  is  best,  HUD 
regards  it  as  essential  that  borrowers  be 
presented  actual  offers  of  the  loan 
originator  on  the  chart  on  page  3  of 
today’s  proposed  GFE.  The  GFE  would 
inform  borrowers  that:  (1)  They  can 
choose  the  loan  presented  in  the  GFE; 

(2)  they  can  choose  an  otherwise 
identical  loan  with  a  lower  interest  rate 
and  monthly  payments  that  will  raise 
settlement  costs  by  a  specific  amount;  or 

(3)  they  can  choose  an  otherwise 


14  64  FR  10080  (March  1, 1999),  66  FR  53052 
(October  18,  2001). 


identical  loan  with  a  higher  interest  rate 
and  monthly  payments  that  will  lower 
settlement  costs  by  a  specific  amount.  If 
a  higher  or  lower  interest  rate  is  not  in 
fact  available  from  the  originator,  the 
originator  must  provide  those  options 
that  are  available  and  indicate  “not 
available”  on  the  form  for  those  options 
that  are  not  available.  While  some 
commenters  on  the  2002  Proposed  Rule 
recommended  that  HUD  require  loan 
originators  to  feature  specific  types  of 
loans  on  the  loan  option  chart  on  the 
GFE,  HUD  does  not  believe  that  it 
should  impose  requirements  on  loan 
originators  on  what  types  of  loans  are 
offered  to  borrowers.  Therefore,  HUD 
does  not  propose  such  requirements  in 
today’s  proposed  rule.  HUD’s  consumer 
testing  has  demonstrated  that 
consumers  responded  very  positively  to 
the  trade-off  chart  on  the  GFE  that 
presents  information  on  different 
interest  rates  and  up-front  fees.  In  fact, 
this  was  the  feature  that  consumers 
liked  best  about  the  form. 

The  provision  of  this  information  on 
page  3  of  the  form  will  help  borrowers 
understand  their  options  for  paying 
settlement  costs.  If  the  borrower  chooses 
one  of  the  two  alternative  options 
presented  on  the  form,  the  borrower 
must  receive  a  new  GFE. 

8.  Establishing  Meaningful  Standards 
for  GFEs 

a.  Tolerances. 

The  Proposed  Rule.  The  proposal 
would  prohibit  loan  originators  from 
exceeding  at  settlement  the  amount 
listed  as  “our  service  charge”  on  the 
GFE,  absent  unforeseeable 
circumstances.  The  charge  or  the  credit 
to  the  borrower  for  the  interest  rate 
chosen,  if  the  interest  rate  is  locked, 
absent  unforeseeable  circumstances, 
also  cannot  be  exceeded  at  settlement. 
The  proposal  would  also  prohibit  Item 
A  on  the  GFE,  “Your  Adjusted 
Origination  Charges”  from  increasing  at 
settlement  once  the  interest  rate  is 
locked.  In  addition,  the  proposal  would 
prohibit  government  recording  and 
transfer  charges  from  increasing  at 
settlement,  absent  unforeseeable 
circumstances.  The  proposal  would 
prohibit  the  sum  of  all  the  other  services 
subject  to  a  tolerance  (originator 
required  services  where  the  originator 
selects  the  third  party  provider, 
originator  required  services  where  the 
borrower  selects  from  a  list  of  third 
party  providers  identified  by  the 
originator,  and  optional  owner’s  title 
insurance,  if  the  borrower  uses  a 
provider  identified  by  the  originator) 
from  increasing  at  settlement  by  more 
than  10  percent  absent  unforeseeable 
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circumstances.  Thus,  a  specific  charge 
may  increase  by  more  than  10  percent 
at  settlement,  so  long  as  the  sum  of  all 
the  services  subject  to  the  10  percent 
tolerance  does  not  increase  by  more 
than  10  percent. 

Discussion.  Current  RESPA 
regulations  at  24  CFR  3500.7(a)  require 
a  lender  to  provide  a  “good  faith 
estimate”  of  the  “amount  of  or  range  of 
charges  for  the  specific  settlement 
services  the  borrower  is  likely  to  incur 
in  connection  with  the  settlement.” 
While  the  rules  require  that  the  estimate 
be  made  “in  good  faith”  and  “bear  a 
reasonable  relationship”  to  the  charges 
the  borrower  is  likely  to  incur  at 
settlement,  HUD  is  proposing  to  clarify 
what  a  “Good  Faith  Estimate”  demands, 
both  with  regard  to  the  loan  originator’s 
own  charges,  as  well  as  to  lender- 
selected,  third  party  charges  and  other 
settlement  costs. 

Estimates  appearing  on  the  GFEs  can 
be  significantly  lower  than  the  amount 
ultimately  charged  at  settlement  and  do 
not  provide  meaningful  guidance  on  the 
costs  borrowers  will  incur  at  settlement. 
While  unforeseeable  circumstances  can 
drive  up  costs  in  particular 
circumstances,  in  most  cases  loan 
originators  have  the  ability  to  estimate 
final  settlement  costs  with  great 
accuracy.  The  loan  originator’s  own 
charges,  which  are  entirely  within  the 
originator’s  control,  can  be  stated  with 
certainty,  absent  unforeseeable 
circumstances.  Government  recording 
and  transfer  charges  are  well  known  to 
loan  originators  or  can  be  calculated 
based  on  the  purchase  price  or  value  of 
the  property.  Moreover,  many  third 
party  costs  such  as  credit  report  fees, 
pest  inspection  fees,  tax  services,  and 
flood  reviews  are  readily  ascertainable. 
Other  third  party  costs  such  as  title 
services  and  title  insurance  and  up-front 
mortgage  insurance  premiums,  typically 
only  vary  depending  on  the  value  of  the 
property  or  the  loan  amount.  HUD  also 
is  aware  that  recent  advances  in 
technology  and  telecommunications  in 
loan  processing  make  routine  provision 
of  accurate  estimates  of  third  party  costs 
easier  and  cheaper. 

Some  borrowers  have  indicated  that 
the  GFE  has  often  failed  to  represent  an 
accurate  estimate  of  final  settlement 
costs,  for  a  number  of  reasons.  In  too 
many  cases,  fees  that  were  not  included 
on  the  GFE  materialize  at  settlement. 
These  unexpected  fees  often  result  in 
extra  compensation  for  the  originator 
and/or  the  third  party  settlement  service 
providers  and  in  higher  charges  to  the 
borrower.  The  absence  of  more  precise 
regulatory  standards  for  providing  a 
good  faith  estimate  of  final  settlement 


costs  has  not  helped  ensure  greater 
accuracy  and  reliability. 

In  light  of  these  considerations,  HUD 
believes  that  in  order  for  the  GFE  to 
serve  its  intended  purpose,  which  is  to 
apprise  prospective  borrowers  of  the 
charges  they  are  likely  to  incur  at 
settlement,  new  standards  must  be 
established  under  existing  law  to  better 
define  good  faith”  and  the  standards 
applicable  to  the  GFE.15  Accordingly, 
the  proposed  rule  states  that  loan 
originators  may  not  increase  their  own 
charges  (the  service  charge)  from  that 
stated  on  the  GFE,  absent 
“unforeseeable  circumstances.” 
Government  recording  and  transfer 
charges  would  also  not  be  able  to 
increase  at  settlement,  absent 
“unforeseeable  circumstances.”  While 
the  interest  rate  is  locked,  the  charge  or 
the  credit  to  the  borrower  for  the 
interest  rate  chosen  also  cannot  be 
exceeded  at  settlement,  absent 
“unforeseeable  circumstances.”  While 
fees  for  the  service  charge  have  a  “zero 
tolerance”  under  the  proposed  rule, 
absent  unforeseeable  circumstances,  the 
sum  of  all  the  other  services  subject  to 
a  tolerance — required  services  the  loan 
originator  selects,  title  and  closing 
services,  lender’s  title  insurance  and 
optional  owner’s  title  insurance  if 
chosen  or  identified  by  the  originator, 
and  required  services  that  borrowers  can 
shop  for  when  the  borrower  elects  to  use 
the  provider  identified  by  the 
originator — would  be  subject  to  a  single 
overall  10  percent  tolerance.  Thus,  a 
specific  charge  may  increase  by  more 
than  10  percent,  so  long  as  the  total  does 
not  increase  by  more  than  10  percent. 

The  subject  of  tolerances  received 
considerable  attention  from  commenters 
in  the  2002  proposed  RESPA 
rulemaking,  as  well  as  during  the 
RESPA  Reform  Roundtables.  Generally, 
lending  industry  groups  commenting  on 
the  2002  Proposed  Rule  opposed 
tolerances  on  the  grounds  that 
settlement  costs  are  extremely  variable 
and  subject  to  change  after  appraisal 
and  underwriting.  Many  other 
comments  from  lenders  on  the  2002 
Proposed  Rule  noted  that  costs  often 
change  after  property  appraisal  and  as  a 


15  Differing  editions  of  Black's  Law  Dictionary 
have  defined  “good  faith”  as  a  “state  of  mind 
consisting  in  *  *  *  honesty  in  belief  or  purpose 
*  *  *  and  faithfulness  to  one's  duty  or  obligation." 
and  “freedom  from  knowledge  of  circumstances 
which  ought  to  put  the  holder  upon  inquiry.”  as 
well  as  “absence  of  all  information,  notice,  or 
benefit  or  belief  of  facts  which  render  a  transaction 
unconscientious."  Inherent  in  these  definitions  is 
the  .concept  that  where  a  party  makes  an  estimate 
in  good  faith,  the  party  will  take  into  account  all 
available  relevant  information,  and  will  exercise 
reasonable  care  in  evaluating  such  information 
before  providing  such  an  estimate. 


result  of  borrower  product  changes  or 
changes  in  the  loan  amount  or  closing 
date.  Consumer  groups,  on  the  other 
hand,  supported  tolerances  as  a  means 
to  prevent  “bait  and  switch”  tactics  by 
loan  originators.  Regulators,  including 
the  Conference  of  State  Bank 
Supervisors  and  the  American 
Association  of  Residential  Mortgage 
Regulators,  were  generally  supportive  of 
tolerances.  During  the  RESPA  reform 
roundtables,  many  participants  who 
expressed  comments  on  the  need  for 
tolerances  agreed  that  it  is  possible  to 
get  solid  estimates  of  costs  at  the  GFE 
stage,  while  others  expressed  concern 
that  a  10  percent  tolerance  level  is  too 
strict. 

In  its  written  comments  in  response  to 
the  2002  Proposed  Rule,  the  American 
Land  Title  Association  (ALTA) 
questioned  HUD’s  authority  to  adopt 
tolerances  in  light  of  the  legislative 
history  of  the  good  faith  estimate 
requirement  in  Section  5(c)  of  RESPA. 
ALTA  noted  that  as  part  of  the  original 
RESPA  statute,  Congress  enacted  a 
separate  section  that  required  lenders,  at 
the  time  of  loan  commitment,  but  not 
later  than  12  days  prior  to  settlement,  to 
provide  the  prospective  buyer  and  seller 
with  an  “itemized  disclosure  in  writing 
of  each  charge  arising  in  connection 
with  the  settlement.”  Section  6  of  the 
original  statute  imposed  a  duty  on  the 
lender  to  obtain  from  persons  who  were 
to  provide  services  in  connection  with 
the  settlement  “the  amount  of  each 
charge  they  intend  to  make.”  If  the  exact 
charge  was  not  available,  a  good  faith 
estimate  could  be  provided.  Section  6(b) 
provided  for  lender  liability  to  the  buyer 
or  seller  for  failure  to  provide  the 
requisite  disclosures  in  the  amount  of 
actual  damages  or  $500,  whichever  was 
greater,  and,  if  the  action  was 
successful,  attorney’s  fees  and  court 
costs. 

ALTA  noted  that  due  to  concerns 
raised  by  lenders  about  Section  6,  that 
provision  of  RESPA  was  repealed 
within  one  year  of  enactment.  Congress 
substituted  for  Section  6  the  language  of 
Section  5(c)  requiring  lenders  to  provide 
a  good  faith  estimate  of  settlement  costs, 
along  with  a  Special  Information 
Booklet,  within  3  days  of  loan 
application.  ALTA  also  noted  that 
Congress  did  not  impose  any  sanctions 
for  violations  of  the  Section  5(c) 
obligation.  In  light  of  this  legislative 
history,  ALTA  contends  that  HUD  does 
not  have  statutory  authority  to  adopt 
tolerances  as  proposed. 

While  mindful  of  the  legislative 
history  of  RESPA  with  respect  to  the 
enactment  and  later  repeal  of  the  section 
requiring  lenders  to  provide  disclosures 
of  the  amount  of  each  charge  arising  in 
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connection  with  the  settlement,  HUD 
believes  that  the  tolerance  approach  it  is 
proposing  today  is  distinguishable  from 
the  requirement  to  provide  an  itemized 
disclosure  of  each  charge.  Unlike  the 
requirement  in  the  original  Section  6  of 
RESPA  that  required  lenders  to  provide 
exact  figures  for  individual  settlement 
charges,  today’s  proposed  approach 
permits  considerable  flexibility.  The 
proposal  would  permit  all  charges  to 
decrease  between  the  time  the  GFE  is 
provided  and  the  date  of  settlement;  all 
charges  may  increase  in  the  event  of 
unforeseeable  circumstances;  and  some 
third  party  charges  such  as 
homeowners’  insurance  are  not  subject 
to  any  tolerance.  Moreover,  individual 
charges  for  certain  third  party  services 
that  originators  require  and  either  select 
or  identify  may  increase  by  more  than 
10  percent  at  settlement,  as  long  as  the 
sum  of  such  charges  increases  by  no 
more  than  10  percent  at  settlement. 

In  considering  the  appropriate 
tolerance  for  third  party  settlement 
services  on  the  GFE,  HUD  considered 
the  available  data  on  the  variation  in  the 
cost  of  title  services  within  individual 
market  areas.  Title  services  is  the  largest 
component  of  third  party  settlement 
service  costs,  accounting  for  slightly 
over  two-thirds  of  the  total  among  the 
sample  of  Federal  Housing 
Administration  (FHA)  insured-loans 
discussed  in  the  Economic  Analysis.  A 
study  by  Consumers  Union  on  the 
dispersion  of  title  costs  within  each  of 
five  large  California  metropolitan  areas 
provides  the  best  available  data. 
Consumers  Union  found  that,  for  four  of 
the  five  metropolitan  areas — Los 
Angeles,  San  Francisco,  San  Diego,  and 
Sacramento — the  highest  reported  prices 
for  title  services  were  between  9.95 
percent  and  13.84  percent  above  the 
average  price  in  the  local  market.  The 
exception  is  Fresno,  where  the  highest 
price  is  27.90  percent  above  the  average. 
These  data  indicate  that  a  title  insurance 
company  should  be  able  to  remain 
within  about  10  percent  of  its  originally 
quoted  price,  in  the  event  that  a 
particular  loan  turns  out  to  involve 
more  extensive  title  work  than 
originally  anticipated.  HUD  therefore 
has  concluded  that  a  10  percent 
tolerance  is  reasonable.  To  provide  a 
further  margin  for  unexpected  cost 
increases,  HUD  extended  the  10  percent 
tolerance  per  service  in  the  2002 
Proposed  Rule  to  a  10  percent  tolerance 
for  the  combined  total  cost  of  all  third 
party  settlement  services  selected  by  the 
lender.  Other  services  are  a  much 
smaller  share  of  the  total  cost  of  third 
party  settlement  services,  and  therefore 
increases  in  their  cost  are  likely  to  have 


a  much  smaller  impact  on  the  combined 
total  cost  of  all  third  party  settlement 
services  covered  by  the  10  percent 
tolerance. 

The  proposal  also  clarifies  that  if  the 
borrower  requests  a  change  in  the  type 
of  loan,  loan  amount,  or  loan  product, 
or  otherwise  makes  a  change  to  the 
mortgage  transaction,  the  originator  is 
not  bound  by  the  original  GFE. 

However,  because  the  borrower  is  in 
effect  initiating  a  new  application, 
today’s  proposed  rule  would  require 
that  the  originator  must  either  adhere  to 
the  original  GFE  or  must  redisclose  to 
the  borrower  by  providing  a  new  GFE, 
and  the  originator  would  then  be  subject 
to  the  tolerances  applicable  to  that  GFE, 
provided  the  originator  chooses  to 
accommodate  the  change  and  the 
borrower  qualifies  for  the  change. 

In  addition,  to  meet  the  tolerances, 
today’s  proposed  rule  provides  that 
originators  must  include  all  charges 
correctly  within  their  prescribed 
category  on  the  GFE  (and  the  HUD-1  / 
1A).  This  means  that  third  party  fees 
estimated  on  the  GFE  must  be  reported 
as  the  estimated  prices  to  be  paid  to 
third  parties  only,  and  fees  reported  on 
the  HUD-l/lA  must  not  exceed  those 
actually  paid  to  third  parties,  except 
where  the  prices  are  based  on  an 
average  calculated  in  accordance  with 
proposed  §  3500.8(b)(2).  (See  Section  G 
discussion  on  average  cost  pricing  in 
this  preamble.) 

While  loan  originators  are  expected  to 
issue  a  GFE  of  settlement  costs  where  a 
borrower  submits  a  GFE  application,  in 
the  case  of  new  construction,  settlement 
costs  can  change  between  the  time  a 
purchase  contract  is  signed  and 
settlement.  Such  estimates  are  subject  to 
the  provisions  regarding  unforeseeable 
circumstances  and  the  provision  for 
borrower  requested  changes,  including 
the  documentation  requirements 
discussed  below.  The  proposed  rule 
provides  that  the  loan  originator  may 
provide  the  GFE  to  the  borrower  with  a 
clear  and  conspicuous  disclosure  stating 
that  at  any  time  up  until  60  days  prior 
to  closing,  the  loan  originator  may  issue 
a  revised  GFE.  If  no  such  disclosure  is 
provided  with  the  initial  GFE,  the  loan 
originator  would  not  be  able  to  issue  a 
revised  GFE  except  as  otherwise 
provided  in  the  rule. 

b.  Unforeseeable  Circumstances 

The  Proposed  Rule.  The  proposal 
provides  that  loan  originators  should 
not  be  held  to  tolerances  where  actions 
by  the  borrower  or  circumstances 
concerning  the  borrower’s  particular 
transaction  result  in  higher  costs  that 
could  not  have  reasonably  been  foreseen 
at  the  time  of  the  GFE  application,  or 


where  other  legitimate  circumstances 
beyond  the  originator’s  control  result  in 
such  higher  costs.  The  proposal  also 
provides  that  if  unforeseeable 
circumstances  result  in  a  change  in  the 
borrower’s  eligibility  for  the  specific 
loan  terms  identified  in  the  GFE,  the 
borrower  must  be  notified  of  the 
rejection  for  the  loan  and  be  provided  a 
new  GFE  if  another  loan  is  made 
available. 

Discussion.  While  tolerances  are 
necessary  to  provide  “bright  line” 
standards  for  consumers  and  industry 
alike,  HUD  recognizes  that  there  may  be 
circumstances  under  which  loan 
originators  should  not  be  held  to 
tolerances.  The  proposed  rule  details 
the  circumstances  under  which 
tolerances  may  not  apply,  but  indicates 
further  that  if  it  is  possible  for  the  loan 
originator  to  perform  at  all  in  such 
circumstances,  the  loan  originator’s 
charges  may  increase  only  to  the  extent 
caused  by  the  particular  circumstances. 

Today’s  proposed  rule  defines 
“unforeseeable  circumstances”  as 
either:  (1)  Acts  of  God,  war,  disaster,  or 
other  type  of  emergency  that  makes  it 
impossible  or  impracticable  for  the 
originator  to  perform;  or  (2) 
circumstances  that  could  not  be 
reasonably  foreseen  at  the  time  of  the 
GFE  application,  that  are  particular  to 
the  transaction  and  that  result  in 
increased  costs,  such  as  a  change  in  the 
property  purchase  price,  boundary 
disputes,  or  environmental  problems 
that  were  not  described  to  the  loan 
originator  in  the  GFE  application;  the 
need  for  a  second  appraisal;  and  flood 
insurance.  As  with  any  business 
transaction,  the  borrower  has  the  ability 
to  call  off  the  transaction  in  such 
circumstances.  The  proposed  rule 
specifically  excludes  market 
fluctuations  from  being  regarded  as 
unforeseeable  circumstances. 

Where  an  originator  cannot  perform 
or  meet  the  tolerances  because  of 
unforeseeable  circumstances,  the 
originator  must  document  the  costs 
occasioned  by  the  unforeseeable 
circumstances,  and,  as  indicated,  charge 
the  borrower  only  the  increased  costs 
caused  by  such  circumstances. 
Additionally,  as  indicated,  when  an 
increase  in  costs  is  necessary  because  of 
unforeseeable  circumstances  beyond  the 
originator’s  control,  the  borrower  should 
be  notified  within  3  days  of  such 
charges — as  though  a  new  application 
was  filed — before  any  additional  costs 
are  incurred,  and  a  new  GFE  reflecting 
the  charges  must  be  provided  to  the 
borrower.  Finally,  when  unforeseeable 
circumstances  result  in  a  change  in  a 
borrower’s  eligibility  for  the  loan 
identified  in  the  GFE,  the  borrower 
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should  be  notified  within  one  business 
day  of  the  decision  to  reject  the  loan, 
and,  if  another  loan  is  made  available  to 
the  borrower,  a  new  GFE  must  be 
provided  to  the  borrower.  In  all  cases, 
the  loan  originator  must  retain 
appropriate  documentation  explaining 
any  unforeseeable  circumstances  for  a 
transaction  for  no  less  than  3  years  after 
settlement. 

9.  Important  Information  for  Borrowers 

Page  4  of  the  GFE  provides  important 
information  for  the  borrower,  including 
information  on  how  to  apply  for  the 
loan  set  forth  in  the  GFE.  Page  4  also 
informs  borrowers  that  they  may  wish  to 
consult  government  publications  about 
loans  and  settlement  charges  that  have 
been  published  by  HUD  and  the  Federal 
Reserve  Board.  In  addition,  Page  4 
provides  important  information  to 
borrowers  about  their  financial 
responsibilities  as  homeowners.  This 
section  of  the  GFE  notifies  the  borrower 
that  in  addition  to  the  monthly  loan 
payment  for  principal,  interest,  and 
mortgage  insurance,  the  borrower  will 
be  required  to  pay  other  annual  charges 
to  keep  the  property.  The  section 
provides  the  borrower  with  an  estimate 
for  annual  property  taxes,  along  with 
homeowner’s  flood,  and  other  required 
property  protection  insurance,  but 
estimates  for  other  annual  charges  such 
as  homeowner’s  association  fees  or 
condominium  fees  are  not  required  to  be 
provided  on  the  form.  The  section 
informs  the  borrower  that  the  borrower 
may  have  to  identify  such  other  charges 
and  ask  for  additional  estimates  from 
other  sources.  The  section  also  states 
that  such  charges  will  not  change  based 
on  the  loan  originator  chosen  by  the 
borrower  and  advises  the  borrower  not 
to  consider  the  loan  originator’s 
estimates  of  such  charges,  when 
shopping  for  the  best  loan. 

Page  4  also  notes  that  lenders  can 
receive  additional  fees  from  other 
sources  by  selling  the  loan  at  some 
future  date  after  settlement.  However, 
the  borrower  is  informed  that  once  the 
loan  is  obtained  at  settlement,  the  loan 
terms,  the  borrower’s  adjusted 
origination  charges,  and  total  settlement 
charges  cannot  change. 

Page  4  also  includes  a  mortgage 
shopping  chart  that  allows  borrowers  to 
compare  GFEs  from  different  loan 
originators. 

10.  Enforcement 

The  Proposed  Rule.  Today’s  proposed 
rule  provides  that  charging  a  fee  in 
excess  of  the  tolerance,  or  any  other 
failure  to  follow  the  GFE  requirements, 
constitutes  a  violation  of  Section  5  of 
RESPA.  As  discussed  below,  HUD  is 


also  considering  a  provision  that  would 
allow  loan  originators  a  limited  period 
of  time  to  remedy  any  potential 
violations  of  the  tolerances  established 
under  the  rule,  and  thereby  ease  their 
possible  exposure  to  liability  for  such 
violations. 

Discussion.  In  enacting  RESPA, 
Congress  sought  to  protect  consumers 
from  unnecessarily  high  settlement 
charges.  Accordingly,  HUD  believes  that 
charging  of  a  fee  in  excess  of  the 
tolerance,  or  other  failure  to  follow  the 
GFE  requirements,  constitutes  a 
violation  of  Section  5  of  RESPA. 

HUD  is  soliciting  comments  on 
whether  to  add  a  provision  to  HUD’s 
regulations  that  would  allow  loan 
originators,  for  a  limited  time  after 
closing,  to  address  the  failure  to  comply 
with  tolerances  under  HUD’s  GFE 
requirements,  and  if  so,  how  such  a 
provision  should  be  structured.  HUD  is 
considering  providing  in  the  final  rule 
that  if,  within  a  specified  period  (such 
as  14  business  days)  after  the  closing,  a 
loan  originator  identifies  a  charge  that 
exceeded  the  tolerance  and  repays  the 
excess  amount  of  the  charge  to  the 
consumer  within  the  specified  period, 
the  loan  originator  would  be  in 
compliance  with  Section  5.  HUD  is 
interested  in  commenters’  views  on 
whether  such  a  procedure  would  be 
useful,  and  if  so,  what  would  be  the 
appropriate  time  frame  for  finding  and 
refunding  excess  charges.  HUD  is  also 
soliciting  comments  on  whether  such  a 
provision  could  be  abused  and  therefore 
harmful  to  consumers,  and  whether  the 
ability  of  prosecutors  to  exercise 
enforcement  discretion  obviates  the 
need  for  such  a  provision. 

F.  Lender  Payments  to  Mortgage 
Brokers — Yield  Spread  Premium  (YSP) 

Background.  Lenders  routinely 
provide  the  funds  for  mortgages  that 
mortgage  brokers  originate  for 
borrowers.  Mortgage  brokers  also  may 
be  compensated  for  their  services  in 
originating  the  mortgage  by  the 
borrower  and/or  the  lender.  When  the 
interest  rate  on  the  loan  exceeds  the  par 
interest  rate  of  the  lender,  the  lender 
pays  the  broker  at  closing  an  amount  in 
excess  of  the  principal  amount  of  the 
loan,  and  this  excess  is  commonly 
referred  to  in  the  mortgage  industry  as 
a  “yield  spread  premium”  (YSP).  For 
the  past  decade,  such  payments  have 
been  the  subject  of  numerous  lawsuits 
and  consumer  complaints,  typically 
because  consumers  claim  they  were 
unaware  that  their  broker  was  receiving 
such  compensation,  in  addition  to  the 
direct  compensation  they  paid  the 
broker.  Moreover,  these  consumers 
assert  that  such  payments  resulted  from 


their  being  placed  in  mortgages  with 
higher  than  necessary  interest  rates 
without  their  knowledge.  Some 
consumer  advocates  have  argued  that  all 
such  payments  should  be  treated  as 
referral  fees  or  kickbacks  and  thus 
should  be  illegal  per  se  under  RESPA. 

HUD  has  taken  the  position,  however, 
that  YSPs  can  be  useful  and  should 
remain  available  as  an  option  for 
mortgage  borrowers  to  help  pay  their 
closing  costs,  particularly  those 
borrowers  with  limited  available  cash 
who  choose  to  pay  some  or  all  closing 
costs  through  a  higher  interest  rate. 

HUD  made  its  position  on  the  issue 
clear  in  HUD’s  Policy  Statement  2001- 
1  (2001  Policy  Statement).16  In  the  2001 
Policy  Statement,  HUD  restated  its 
view 17  that  as  long  as  the  broker’s 
compensation  is  for  services,  and  total 
compensation  is  reasonable,  interest 
rate-based  lender  payments  to  the 
mortgage  broker  are  legal  under  RESPA. 
HUD  did  not  mandate  new  disclosure 
requirements  in  the  2001  Policy 
Statement,  but  did  commit  itself  to 
making  full  use  of  its  regulatory 
authority  to  establish  clearer 
requirements  for  disclosure  of  mortgage 
broker  fees,  and  to  improve  the 
settlement  process  for  lenders,  mortgage 
brokers,  and  consumers.18  In  the  2001 
Policy  Statement,  HUD  stressed  that 
disclosure  of  broker  compensation  was 
“extremely  important  and  that  many  of 
the  concerns  expressed  by  borrowers 
over  YSPs  can  be  addressed  by 
disclosing  YSPs,  borrower 
compensation  to  the  broker,  and  the 
terms  of  the  mortgage  loan,  so  that  the 
borrower  may  evaluate  and  choose 
among  alternative  loan  options.” 19  In 
brief,  it  has  been  HUD’s  consistent 
position  that  the  existence  of  a  YSP  in 
any  loan  should  be  at  the  borrower’s 
choice,  based  upon  a  complete 
understanding  of  the  trade-off  between 
up-front  settlement  costs  and  the 
interest  rate. 

HUD’s  current  RESPA  regulations 
require  that  a  rate-based  payment  from 
a  lender  to  a  broker  be  reported  on  the 
GFE,  and  later  on  the  HUD-1.  Such 
payments  are  frequently  characterized 
on  the  GFE  and  HUD-1  as  a  “YSP”  or 
“yield  spread  premium,”  and  then  are 
designated  as  a  "paid  outside  closing” 


16  Real  Estate  Settlement  Procedures  Act 
Statement  of  Policy  2001-1,  Clarification  of 
Statement  of  Policy  1999-1  Regarding  Lender 
Payments  to  Mortgage  Brokers,  and  Guidance 
Concerning  Unearned  Fees  under  Section  8(b), 
published  October  18,  2001,  at  66  FR  53052. 

17  66  FR  53052. 

18  66  FR  53052. 

10  66  FR  53056. 
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or  “POC.”  20  The  YSP  is  not  often 
understood  by  the  borrower.  In 
addition,  it  is  not  listed  as  an  expense 
to  the  borrower.  At  the  same  time,  many 
brokers  hold  themselves  out  as 
shopping  among  various  funding 
sources  for  the  best  loan  for  the 
borrower,  and  do  not  explain  to  the 
borrower  that  the  payment  they  receive 
from  the  lender  is  derived  from  the 
borrower’s  interest  rate.  Some  may  even 
assert  that  the  YSP  is  not  a  payment  the 
borrower  needs  to  be  concerned  with. 
The  2001  Policy  Statement  emphasized 
that  earlier  disclosure  and  the  entry  of 
yield  spread  premiums,  as  credits  to 
borrowers  would  “offer  greater 
assurance  that  lender  payments  to 
mortgage  brokers  serve  borrowers’  best 
interests.”  21 

2002  Proposed  Rule.  The  2002 
Proposed  Rule  provided  that  on  the 
GFE,  all  brokers  first  disclose  their  total 
compensation  charges  and  disclose  any 
YSP  as  a  lender  payment  to  the 
borrower  and  discount  points  as 
additional  borrower  payments.  The 
amounts  of  any  lender  payment  or 
discount  points  would  be  combined 
with  the  total  origination  charges,  to 
arrive  at  a  net  origination  charge.  It  was 
this  final  figure  that  was  to  be 
emphasized  and  highlighted  lor 
borrower  comparison  among  lenders 
and  brokers. 

The  purpose  of  these  changes  in  the 
GFE  disclosure  requirements,  as 
proposed  by  the  2002  Proposed  Rule, 
was  to:  (a)  Make  the  borrower  aware  of 
the  fact  that  the  lender  payments  were 
a  part  of  total  origination  costs,  since 
they  were  directly  related  to  the 
borrower’s  choice  of  a  higher  interest 
rate  and  monthly  payment;  (b)  ensure 
that  these  payments  worked  to  reduce 
out  of  pocket  costs  of  the  borrower;  and 
(c)  encourage  the  borrower  to  compare 
net  origination  costs  of  all  loans 
whether  from  a  lender  or  a  broker,  in 
order  to  select  the  loan  product  that  best 
meets  the  borrower’s  needs.  The 
rationale  for  the  disclosure  changes  was 
to  promote  transparency,  reduce 
borrower  confusion,  facilitate  shopping, 
and,  at  the  same  time,  avoid  giving  any 
competitive  advantage  to  brokers  or 
lenders  in  the  marketplace. 

Nearly  all  commenters  on  the  2002 
Proposed  Rule  that  discussed  YSPs 
other  than  individual  mortgage  brokers 
or  their  national  and  state  associations 
expressed  support  for  greater  broker  fee 
disclosure.  Consumer  representatives,  in 


20  “YSP  POC”  sometimes  appears  on  the  second 
page  of  the  HUD-l/l-A  to  represent  “Yield  Spread 
Premium  Paid  Outside  of  Closing,”  which  is  rarely 
understood  by  borrowers  as  a  payment  they  make 
out  of  their  above-par  interest  rate. 

21  66  FR  53056. 


particular,  were  strong  supporters  of 
disclosure  along  the  lines  that  HUD 
proposed,  and  offered  suggestions  for 
making  the  requirements  more 
enforceable.  Consumer  groups 
recounted  the  class  action  litigation  that 
resulted  from  the  payment  of  yield 
spread  premiums  and  HUD’s  past 
statements  committing  the  Department 
to  ensuring  better  disclosure  of  yield 
spread  premiums.  The  National 
Consumer  Law  Center  (NCLC)  said  that 
to  date,  yield  spread  premiums  are 
generally  paid  by  the  lender  solely  as 
compensation  for  a  higher  interest  rate 
loan.  In  most  cases,  according  to  NCLC, 
the  borrower  is  not  only  paying  an  up¬ 
front  fee,  but  is  also  paying  a  higher 
interest  rate  as  a  result  of  being  steered 
into  above-par  loans.  Consumer  groups 
asserted  that  the  YSP  should  be  defined 
for  the  consumer  in  simple,  easy-to- 
understand  language  on  the  GFE. 

Lenders  and  their  trade  groups,  on  the 
other  hand,  tended  to  favor  HUD’s 
requiring  a  separate  Mortgage  Broker 
Fee  Agreement,  as  proposed  by  the 
lending  industry  in  the  last  few  years, 
which  would  be  entered  into  by  brokers 
and  their  customers,  in  addition  to  the 
GFE. 

Mortgage  brokers  and  their  trade 
groups  expressed  vigorous  opposition  to 
disclosing  the  YSP  as  a  credit  to  the 
borrower.  They  maintained  that  such  a 
characterization  is  misleading,  unfair, 
and  anti-small  business.  The  brokers 
stated  that  HUD’s  proposal:  (1)  Created 
confusion  for  the  borrower;  (2)  would 
unnecessarily  increase  HOEPA 
transactions;  (3)  would  stifle  FHA  and 
low/moderate-income  lending;  (4) 
would  unfairly  target  brokers;  (5)  would 
create  an  uneven  playing  field  with 
retail  lenders;  and  (6)  could  adversely 
affect  tax  treatment  of  borrowers. 

FHA  Issue.  Currently,  FHA 
regulations  limit  origination  fees  for 
loans  insured  under  the  FHA  program 
generally  to  one  percent  of  the  mortgage 
amount  (see  24  CFR  203.27(a)(2)(i)). 
FHA  does  not  have  authority  under  the 
National  Housing  Act  (12  U.S.C. 
1709(b)(2))  to  limit  payments  between 
loan  originators,  and  yield  spread 
premiums  are  not  included  in 
calculating  the  FHA  limits  on 
origination  fees.  Some  industry 
commenters  argued  that  the  YSP 
disclosure,  as  proposed  in  2002,  would 
have  adversely  affected  the  origination 
of  FHA  loans.  Specifically,  the  National 
Association  of  Mortgage  Brokers 
(NAMB)  commented  that  if  the  2002 
Proposed  Rule  were  finalized,  many 
mortgage  brokers  would  cease  to 
originate  FHA  loans  because  of  the 
origination  fee  limitation.  The  MBA  and 
some  of  its  member  firms  argued  for 


removal  or  adjustment  of  the  FHA 
origination  fee  cap. 

RESPA  Roundtables.  At  the  2005 
RESPA  Reform  Roundtables,  consumer 
representatives  generally  continued  to 
support  disclosure  of  yield  spread 
premium  on  the  GFE.  Mortgage  broker 
representatives  maintained  their 
opposition  to  any  yield  spread  premium 
disclosure  on  the  GFE  on  the  grounds 
that  disclosure  would  put  mortgage 
brokers  at  a  competitive  disadvantage  as 
compared  to  lenders.  Mortgage  brokers 
also  stated  that  if  brokers  are  required  to 
disclose  yield  spread  premiums,  lenders 
should  also  be  required  to  disclose  par, 
plus  pricing,  and  gain  on  sales  in  the 
secondary  market.  Many  lender 
representatives  at  the  roundtables  noted 
that  it  would  be  difficult  for  a  lender  to 
disclose  any  profit  on  a  loan  sold  in  the 
secondary  market  on  the  GFE,  since  the 
amount  could  not  be  ascertained  with 
any  certainty  in  advance,  but  in  general, 
they  did  not  express  support  for  or 
opposition  to  a  requirement  for  broker 
disclosure  of  the  yield  spread  premium. 
Some  participants  at  the  roundtables, 
including  consumer  as  well  as  industry 
representatives,  recommended  the  use 
of  a  separate  mortgage  broker  fee 
agreement  in  lieu  of  the  yield  spread 
premium  disclosure  requirement. 

The  Proposed  Rule.  Lender  payments 
to  mortgage  brokers  in  table  funded  and 
intermediary  transactions  should  be 
clearly  disclosed  to  consumers  on  the 
GFE,  and  on  the  HUD-1  settlement 
statements  as  set  forth  below.  The 
proposed  rule  would  also  streamline  the 
current  regulatory  definition  of 
“mortgage  broker.” 

Discussion.  For  the  past  decade,  HUD 
has  required  the  disclosure  of  YSPs  on 
the  GFE  and  HUD-1  documents  as  a 
“payment  outside  closing”  or  “POC.” 
This  means  of  disclosure  proved  to  be 
of  little  use  to  consumers.  Moreover, 
notwithstanding  that  lender  payments 
to  brokers  are  directly  based  on  the  rate 
of  the  borrower’s  loan,  under  current 
HUD  guidance,  such  lender  payments 
are  not  required  to  be  included  in  the 
calculation  of  the  broker’s  total  charges 
for  the  transaction,  nor  are  they  clearly 
listed  as  an  expense  to  the  borrower. 

The  confusion  that  can  result  when 
borrowers  do  not  understand  that 
mortgage  brokers’  total  compensation 
includes  lender  payments  derived  from 
the  interest  rate  is  exacerbated  by  the 
fact  that  many  brokers  hold  themselves 
out  as  shopping  among  various  funding 
sources  for  the  best  loan  for  the 
borrower,  while  failing  to  explain  to  the 
borrower  that  the  payment  they  receive 
from  the  lender  is  derived  from  the 
borrower’s  interest  rate.  On  the  other 
hand,  some  brokers  tell  their  customers 
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how  they  can  use  lender  payments  to 
lower  the  customer’s  up-front  settlement 
costs. 

The  2001  Policy  Statement  made  clear 
that  earlier  disclosure  and  the  entry  of 
yield  spread  premiums  as  credits  to 
borrowers  would  “offer  greater 
assurance  that  lender  payments  to 
mortgage  brokers  serve  borrowers’  best 
interests.”22  HUD  could  not  mandate 
new  disclosure  requirements  in  the 
2001  Policy  Statement.  HUD  did, 
however,  commit  itself  in  the  2001 
Policy  Statement  to  making  full  use  of 
its  regulatory  authority  to  establish 
clearer  requirements  for  disclosure  of 
mortgage  broker  fees,  and  to  improve 
the  settlement  process  for  lenders, 
mortgage  brokers,  and  consumers.23 

It  is  for  this  reason  that  HUD 
proposed  its  new-disclosure 
requirements  in  the  July  2002  Proposed 
Rule.  Having  carefully  considered  the 
NAMB’s  and  other  comments  in 
response  to  the  2002  proposal,  as  well 
as  the  comments  presented  at  the 
RESPA  Roundtables,  and  the  results  of 
consumer  testing  by  the  Federal  Trade 
Commission  (FTC)  and  HUD,  as 
discussed  below,  HUD  maintains  that 
while  YSPs  to  mortgage  brokers  must  be 
clearly  disclosed  to  borrowers,  at  the 
same  time,  mortgage  brokers  also  must 
not  be  disadvantaged  in  the 
marketplace,  since  such  disadvantage 
will  only  result  in  decreased 
competition  and  higher  costs  to 
consumers.  Many  mortgage  brokers  offer 
products  that  are  competitive  with  and 
frequently  lower  priced  than  the 
products  of  retail  lenders,  as  evidenced 
by  brokers’  large  and  growing  share  of 
the  loan  origination  market,  and  HUD 
wishes  to  preserve  continued 
competition  and  lower  cost  choices  for 
consumers. 

Today’s  proposed  rule  also 
streamlines  the  current  regulatory 
definition  of  “mortgage  broker.”  Under 
the  proposed  definition,  “mortgage 
broker”  means  a  person  (not  an 
employee  of  the  lender)  or  entity  that 
renders  origination  services  in  a  table 
funded  or  intermediary  transaction.  The 
definition  would  also  apply  to  a  loan 
correspondent  approved  under  24  CFR 
202.8  for  FHA  programs. 

The  proposed  definition  would 
eliminate  the  current  exclusion  of  an 
“exclusive  agent”  of  a  lender  from  the 
definition  of  “mortgage  broker.”  The 
current  definition  essentially  excludes 
some  persons  who  perform  the  same 
services  as  mortgage  brokers  as  defined 
in  24  CFR  3500.2.  In  order  to  improve 
disclosure  of  settlement  charges  and 


22  66  FR  53056. 

23  66  FR  53053. 


increase  transparency,  HUD  believes 
that  all  persons  who  perform  mortgage 
broker  services  should  be  subject  to  the 
disclosure  requirements.  Therefore-,  an 
“exclusive  agent”  of  a  lender  who  is  not 
an  employee  of  the  lender,  but  who 
renders  origination  services  in  a  table 
funded  or  intermediary  transaction, 
would  be  subject  to  the  mortgage  broker 
disclosure  requirements  set  forth  in  this 
proposed  rule. 

HUD  Research  on  Mortgage  Broker 
Disclosures 

1.  HUD’s  Testing  of  the  GFE.  In 
October  2002,  HUD  contracted  with  a 
communication  and  consumer  testing 
expert,  Kleimann  Communication 
Group,  to  revise  and  test  the  GFE  and 
mortgage  package  forms,24  in  order  to 
assure  that  the  forms  were  user-friendly 
and  enabled  consumers  to  identify  the 
least  expensive  loan.  With  respect  to  the 
GFE,  the  testing  had  the  additional 
purpose  of  showing  and  explaining 
yield  spread  premiums  and  discount 
points  to  borrowers.  New  homebuyers 
and  experienced  homebuyers  were  part 
of  the  groups  tested.  The  groups 
included  members  from  diverse  racial 
and  ethnic  groups,  the  elderly,  and  low- 
education  and  low-income  groups.  The 
testing  of  the  GFE  form  was  conducted 
in  two  phases. 

2.  Phase  1  HUD  Testing.  In  Phase  1, 
the  contractor  conducted  three  rounds 
of  one-on-one  testing  interviews  to 
collect  data  about  form  comprehension 
and  potential  sources  of  confusion.  The 
goal  of  the  testing  was  to  fine-tune  and 
develop  the  GFE  form  and  ensure  that 
consumers  can  use  the  GFE  in  the  way 
intended.  Testing  in  this  phase  solicited 
consumer  feedback  through  individual 
interviews  with  consumers  as  they 
actually  used  the  GFEs  in  the  simulated 
task  of  buying  a  home  and  needed  to 
select  between  several  loan  offers.  The 
data  provide  guidance  about  problems 
consumers  have  and  the  reasons  for 
those  problems.  This  phase  consisted  of 
three  rounds  of  testing. 

Each  of  the  first  two  rounds  of  testing 
involved  interviews  with  a  total  of  45 
consumers  in  three  cities.  The 
contractor  made  several  format  and 
language  changes  to  the  form,  as  it  was 
published  in  the  July  2002,  proposed 
rule,  to  improve  readability  and  clarity. 
Among  other  changes,  a  summary  page 


24  As  noted  in  Section  HI  above  (Overview  of 
HUD's  Efforts  Since  2002),  the  2002  Proposed  Rule 
included  a  “guaranteed  mortgage  package 
agreement”  or  “GMPA,”  and  HUD’s  contractor 
initially  tested  both  the  GFE  and  GMPA  forms.  In 
subsequent  rounds  of  testing,  the  name  of  the 
GMPA  form  was  changed  to  “mortgage  package 
offer”  or  "MPO”  and  is  referred  to  in  this  document 
as  “MPO.” 


was  developed  and  tested,  with  the 
specific  charges  for  individual 
categories  of  settlement  services 
appearing  on  a  second  page  of  the  form. 
Kleimann  then  developed  a 
comprehensive  testing  protocol  that 
addressed  the  key  objectives  of  the  GFE 
form  for  consumers.  The  interviews 
with  each  participant  lasted  for  90 
minutes  with  a  10-minute  break.  The 
interviews  had  two  parts,  one 
unstructured  and  one  structured.  In  the 
unstructured  portion  of  the  interview, 
participants  were  asked  to  think  aloud 
as  they  looked  at  each  form  for  the  first 
time.  This  unstructured  and 
unprompted  portion  of  the  interview 
allowed  Kleimann  to  capture  users’ 
initial  reactions,  including  to  areas  that 
they  responded  well,  to  areas  they  did 
not  understand,  and  to  areas  they 
questioned.  The  unstructured  portion 
also  ensured  that  the  testers  did  not 
influence  the  comments  of  the 
participants  by  leading  them  to  discuss 
information  they  would  not  have 
noticed  on  their  own. 

In  the  structured  portion  of  the 
interview,  Kleimann  gave  each 
consumer  completed  GFEs  (as  well  as 
MPOs)  and  asked  targeted  questions  to 
determine  how  well  participants 
understood  certain  areas  of  the  forms, 
whether  the  consumers  could  determine 
the  least  expensive  loan,  and  how  the 
forms  might  be  improved.  The  study 
design  focused  on  how  the  forms 
performed  as  stand-alone  documents. 
The  interviewer  neither  helped  the 
participant  understand  any  of  the 
information  on  the  forms  nor  answered 
any  questions  the  participant  asked  to 
clarify  information. 

In  these  tests,  90  percent  of 
participants  chose  the  least  expensive 
loan,  when  confronted  with  a  choice 
between  a  GFE  representing  a  loan  from 
a  lender  (with  no  YSP  shown)  and  a 
GFE  representing  a  loan  from  a  broker 
(with  the  YSP  disclosed).  The 
percentage  increased  slightly  to  93 
percent  when  an  MPO  was  included  as 
a  third  option. 

Participants  also  understood  the 
forms  well.  They  could  identify  the 
basic  loan  costs  and  loan  features.  Over 
90  percent  could  identify  the  total 
estimated  settlement  charges.  The  tested 
forms  retained  the  trade-off  table  shown 
on  the  forms  in  the  2002  Proposed  Rule, 
showing  borrowers  that  if  they  wanted 
to  receive  a  lower  interest  rate,  they 
would  have  to  pay  more  at  settlement, 
and  vice  versa;  90  percent  understood 
the  trade-off  table.  About  two-thirds  of 
the  participants  could  distinguish 
between  items  they,  as  consumers, 
could  shop  for  and  items  for  which  they 
would  use  the  broker’s  or  lender’s 
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providers;  almost  two-thirds  could 
explain  the  adjusted  origination  charge; 
and  70  percent  of  participants  were  able 
to  identify  the  tolerances  correctly  in 
round  2  testing. 

During  the  testing,  Kleimann  asked 
participants  a  number  of  questions 
about  how  they  felt  about  the  forms — 
how  comfortable  or  uncomfortable  they 
felt  with  the  forms,  what  they  liked  and 
disliked,  and  how  they  perceived  the 
information  and  the  level  of  writing. 
Participants  reacted  very  positively  to 
the  GFE  layout  and  language,  and  to  the 
clear  delineation  of  charges.  They  found 
the  summary  page  on  page  1,  the 
breakdown  of  charges  on  page  2,  and  the 
trade-off  table  on  page  3  to  be 
particularly  useful.  In  round  2  of  testing, 
86  percent  said  the  GFE  had  the  right 
information  for  them,  almost  90  percent 
said  the  GFE  was  written  at  the  right 
level  for  them,  and  about  two-thirds  of 
participants  said  they  were  comfortable 
with  the  forms. 

This  testing  was  designed  to  see  how 
the  GFE  form  would  perform  as  a  stand¬ 
alone  document.  The  interviewer 
neither  coached  nor  led  the  participant 
by  asking  questions  before  the 
participant  could  work  alone  with  the 
document.  While  this  technique 
identifies  how  well  participants  use  the 
GFE  form  as  a  stand-alone  in  a  testing 
situation,  consumers  using  these  forms 
in  the  context  of  actual  situations  may 
perform  even  better.  First,  this  testing 
involved  no  interaction  at  all  between 
the  potential  borrower  and  a  loan 
originator.  In  an  actual  situation,  a  loan 
originator  would  be  able  to  answer 
borrower  questions  about  the 
information  on  the  forms  and  improve 
the  borrower’s  understanding  of  it.  Of 
course,  some  originators  might  try  to 
confuse  the  borrower  in  order  to  collect 
higher  fees,  but  a  competitor  might  be 
more  than  willing  to  clear  up  that 
confusion,  since  doing  so  might  get  him 
the  borrower’s  business.  In  addition  to 
the  help  coming  from  the  originator, 
borrowers  could  always  ask  someone 
else  for  help:  A  spouse,  friend,  their  real 
estate  agent,  etc.  Moreover,  local 
consumer  groups  that  focus  on  lending 
issues  will  also  assist  borrowers  in 
understanding  the  new,  streamlined 
GFE  form.  Since  none  of  these  sources 
were  available  during  the  testing,  the 
Kleimann  results  should  be  viewed  as 
underestimates  of  how  much  the  new 
forms  will  help  consumers  once  the 
forms  are  placed  in  an  actual  context  of 
obtaining  financing  to  purchase  a  home 
or  refinance  an  existing  loan.  The  third 
round  of  testing  consisted  of  60 
participants,  with  15  each  in  four  cities, 
following  the  same  procedures  as  in  the 


first  two  rounds  of  testing.25  The  GFE 
form  was  changed  in  order  to  consider 
whether  an  alternative  presentation  of 
the  discount  points  and  yield  spread 
premium,  suggested  by  the  National 
Association  of  Mortgage  Brokers,  would 
increase  consumer  understanding.  The 
yield  spread  premium  (YSP)  and 
discount  point  disclosure  was  removed 
from  the  top  of  page  2,  where  it  had 
been  integrated  into  the  calculation  of 
total  up-front  charges  to  the  borrower, 
and  moved  to  page  3.  As  a  consequence, 
page  2  included  only  the  adjusted 
origination  charge  at  the  top.  Thus, 
otherwise  identical  loans  from  a  broker 
and  a  lender  would  have  identical 
figures  on  page  2  as  well  as  on  page  1 
of  the  summary.  Page  3  contained  the 
YSP  and  discount  points.  The  form  did 
not  include  a  full  calculation  of  total 
broker  compensation,  and  thus  differed 
from  both  the  proposed  rule  and  the 
first  two  rounds  of  testing. 

The  results  showed  that  participants 
could  continue  to  identify  the  cheapest 
loan:  93  percent  of  the  participants 
correctly  selected  the  broker  loan  as  the 
cheaper  loan  as  opposed  to  90  percent 
in  round  2.  Also,  in  round  3  of  testing, 
89  percent  of  participants  would  have 
chosen  the  cheaper  broker  loan  as 
opposed  to  86  percent  in  round  2.  None 
of  the  differences  between  these 
percentages  in  round  2  and  round  3  is 
statistically  significant.  Also,  as  in  the 
first  two  rounds,  participants  generally 
liked  the  form  and  would  use  it  to 
comparison  shop.  They  could  identify 
the  basic  terms  of  the  mortgage  and  the 
estimate  of  total  settlement  costs,  and  86 
percent  understood  the  trade-off  table. 
The  material  seemed  to  be  presented  at 
the  right  level  and  to  be  clearly  laid  out. 
Participants  again  identified  the 
summary  page,  the  breakdown  of 
charges,  and  the  trade-off  table  as 
useful. 

How'ever,  participants  had  trouble 
understanding  the  concepts  of  YSP  and 
discount  points.26  Only  3  percent  and 
30  percent,  respectively,  of  the 
participants  could  paraphrase  what 
YSPs  and  discount  points  represented, 
leaving  over  two-thirds  of  the 
participants  unable  to  paraphrase. 
Participants  did  not  understand  how 
these  two  concepts  (now  located  on 
page  3)  related  to  other  settlement 
charges  (on  page  2).  Essentially,  placing 
these  terms  outside  the  calculation  of 
origination  charges  (that  is,  on  page  3 
instead  of  page  2  as  in  the  first  two 
testing  rounds)  seems  to  decrease 


25  The  cities  were  Wilmington  (Delaware).  Tulsa, 
Minneapolis,  and  Los  Angeles. 

26  These  results  are  consistent  with  the  work  of 
Jackson  and  Berry  (2001)  and  Woodward  (2003a). 


participants’  understanding  of  how  the 
YSP  and  discount  points  fit  into  total 
loan  costs.  Since  there  was  no 
significant  improvement  in  participants’ 
ability  to  determine  the  cheapest  loan, 
and  most  participants  did  not 
understand  the  concept  of  YSP,  HUD 
decided  to  keep  the  YSP  on  page  2  in 
the  calculation  in  the  2005  Proposed 
Rule,  as  was  the  case  in  the  2002 
Proposed  Rule. 

3.  FTC  Testing.  During  the  same 
period  that  HUD  was  developing  the 
revised  GFE,  FTC  tested  the  effect  of 
YSP  disclosure  to  see  if  the  disclosure 
had  an  adverse  effect  on  the  consumer’s 
ability  to  comparison  shop.  Using  a 
variation  on  the  GFE  form  tested  by 
Kleimann  in  round  2  testing,  FTC 
extracted  and  tested  a  portion  of  the 
form.  The  first  page  of  the  extract 
consisted  of  an  abbreviated  version  of 
the  Summary  Table  from  page  1  of  the 
GFE.  The  second  page  of  the  extract 
contained  the  “Your  Charges  for  Loan 
Origination”  box  and  an  abbreviated 
version  of  the  “Your  Charges  for  All 
Other  Settlement  Services”  box  from 
page  2  of  the  GFE.  As  a  control,  FTC 
took  these  same  two  extracts  and 
eliminated  the  YSP  and  service  charge, 
producing  a  second  set  of  extracts. 

Thus,  FTC  isolated  elements  of  the 
proposed  GFE  and  created  two 
variations  of  their  extracts:  with  the  YSP 
and  without  the  YSP.  FTC  also  tested 
the  YSP  disclosure  from  the  GFE  in 
HUD’s  2002  Proposed  Rule,  and  an 
alternative  disclosure  using  language 
developed  by  FTC  to  describe  the  YSP 
and  other  loan  terms. 

FTC  testers  gave  each  participant  a 
pair  of  loan  extracts  to  evaluate:  one  had 
no  YSP  and  thus  represented  a  lender 
loan,  and  the  other  contained  a  YSP  and 
thus  represented  a  broker  loan.  The 
broker  loan  was  $300  less  than  the 
lender  loan.  FTC  asked  participants 
which  loan  was  cheaper  and  also  which 
loan  the  participant  would  choose.  Each 
participant  also  received  a  second  set  of 
extracts  in  which  each  loan  offer  was 
the  same  cost.  The  participants  were 
asked  the  same  two  questions:  which 
loan  was  cheaper  and  which  loan  would 
the  participant  choose. 

FTC  tested  five  groups  with  103  or 
104  participants  per  group.  The  results 
using  the  GFE  variation  of  HUD’s 
second  round  of  testing  are  most 
relevant  to  the  2005  Proposed  Rule. 
When  the  YSP  was  disclosed  and  the 
broker  loan  offer  was  cheaper,  72 
percent  of  participants  could  correctly 
identify  the  broker  loan  as  the  cheaper 
loan;  17  percent  incorrectly  identified 
the  lender  loan  as  cheaper.  Asked  to 
identify  which  loan  offer  they  would 
choose,  70  percent  of  participants 
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would  have  chosen  the  cheaper  broker 
loan;  and  16  percent  would  have  chosen 
the  lender  loan.  In  contrast,  when  the 
form  extract  did  not  disclose  the  YSP, 

90  percent  correctly  identified  the 
broker  loan  as  cheaper,  and  85  percent 
would  have  chosen  it.  Disclosing  the 
YSP  caused  an  18  percent  drop  in 
participants  correctly  identifying  the 
cheaper  loan  and  a  14  percent  drop  in 
the  number  who  would  choose  it  in  the 
market.  When  costs  of  the  broker  and 
lender  loans  were  the  same  on  GFE 
forms  that  contained  the  YSP, 
participant  performance  decreased. 
Fifty-three  percent  reported  that  the 
loan  costs  were  a  tie;  30  percent 
believed  the  lender  was  cheaper;  1 1 
percent  believed  the  broker  was 
cheaper.  When  asked  to  identify  which 
loan  offer  they  would  choose,  25 
percent  of  the  participants  chose  either 
the  lender  or  the  broker  loan  offers;  46 
percent  selected  the  lender  loan  offer; 
and  17  percent  selected  the  broker  offer. 
In  contrast,  when  the  form  omitted  the 
YSP,  96  percent  correctly  identified  the 
tie,  and  78  percent  chose  one  or  the 
other  as  their  preference. 

FTC  concluded  that  the  YSP 
disclosure  on  the  GFE  form  extract  it 
tested  had  two  drawbacks.  First,  its  YSP 
disclosure  impaired  the  ability  of 
borrowers  to  comparison  shop  leading 
many  to  choose  the  more  costly 
alternative.  Second,  the  YSP  disclosure 
introduced  bias  in  the  selection  process 
that  favored  lenders  over  brokers.  The 
Department’s  goal  is  to  promote 
consumer  shopping  for  mortgages  and  to 
prevent  bias  against  any  loan  originator. 

4.  Phase  2  HUD  Testing.  FTC 
conducted  its  tests  in  February  and 
March  of  2003,  and  briefed  HUD  on  the 
results  during  the  summer  of  2003.  HUD 
decided  to  undertake  additional  testing 
and  to  incorporate  the  FTC  test  results 
in  the  further  testing.  For  round  4  of 
testing,  HUD  asked  Kleimann 
Communication  Group  to  parallel 
aspects  of  the  FTC  study,  including  the 
questions  asked,  the  difference  between 
the  amounts  of  each  offer,  and  the 
length  of  the  test  situation.27  HUD 
continued  to  test  a  full-length  GFE 
rather  than  the  portion  tested  by  FTC, 
because  HUD  thought  that  the  context  of 
the  entire  form  might  provide  a  more 


27  Kleimann ’s  report,  entitled  Consumer  Testing 
Results  for  HUD's  Good  Faith  Estimate  (GFE)  Form: 
Rounds  4  &  5  (dated  March  19,  2004),  provides 
information  on  the  specific  characteristics  of  the 
consumers  tested,  revisions  that  Kleimann  made  to 
the  form  and  the  reasons  for  those  revisions,  the 
specific  cities  where  the  tests  were  conducted,  the 
testing  protocols,  testing  conditions,  and  the  main 
results  from  each  round  of  testing. 


accurate  measure  of  participants’ 
understanding  of  the  GFE. 

For  round  4  of  testing,  600 
participants  were  selected;  all  received 
full  GFEs.  The  control  group  received 
GFEs  that  omitted  the  YSP  disclosure, 
while  the  experimental  group  received 
GFEs  with  the  YSP  disclosed.  Each 
participant  was  given  two  pairs  of  loans: 
one  in  which  the  broker  loan  was  $300 
less  than  the  lender  and  one  in  which 
the  broker  and  lender  loan  offers  were 
the  same  cost.  Each  participant  was 
asked  three  questions  for  each  set  of 
GFEs:  (1)  Which  offer  was  cheaper  or  if 
they  cost  the  same,  (2)  which  offer 
would  they  choose,  and  (3)  why  they 
made  that  choice.  The  results  of  this 
testing  showed  both  consistency  with 
and  divergence  from  the  FTC  results. 

When  the  YSP  was  disclosed,  83 
percent  of  the  participants  correctly 
identified  the  broker  loan  as  cheaper, 
and  8  percent  incorrectly  identified  the 
lender  as  cheaper.  These  results  were  an 
improvement  over  the  FTC  results  of  72 
percent  and  17  percent.  In  this  GFE 
scenario,  72  percent  of  the  participants 
said  they  would  choose  the  broker  offer 
and  11  percent  said  they  would  choose 
the  lender.  Similarly,  in  the  FTC  study, 
70  percent  of  the  participants  chose  the 
broker  offer  and  16  percent  chose  the 
lender  offer. 

When  the  YSP  disclosure  was 
removed,  92  percent  correctly  identified 
the  broker  loan  as  cheaper,  and  1 
percent  incorrectly  identified  the  lender 
as  cheaper.  These  results  are  quite 
similar  to  FTC’s  results  of  90  percent 
and  4  percent.  When  asked  to  choose  a 
loan,  88  percent  of  participants  chose 
the  broker  offer,  while  1  percent  chose 
the  lender  loan.  These  results  compare 
to  85  percent  and  3  percent  respectively 
in  the  FTC  testing. 

When  given  same  cost  loan  offers 
with  a  YSP,  81  percent  correctly 
identified  both  loans  as  costing  the 
same;  15  percent  incorrectly  identified 
the  lender  as  cheaper;  and  3  percent 
incorrectly  identified  the  broker  as 
cheaper.  In  contrast,  in  the  FTC  study, 
only  53  percent  correctly  identified  the 
offers  as  costing  the  same;  30  percent 
incorrectly  identified  the  lender  as 
cheaper;  and  1 1  percent  incorrectly 
identified  the  broker  as  cheaper.  In  this 
GFE  scenario,  50  percent  of  participants 
would  have  chosen  either  offer;  39 
percent  chose  the  lender  offer;  and  only 
5  percent  chose  the  broker’s.  In  contrast 
in  the  FTC  study,  only  25  percent  chose 
either  offer;  46  percent  chose  the  lender 
offer;  and  1 7  percent  chose  the  broker’s 
offer. 

Of  particular  concern  was  the 
difference  between  participants  who 
could  identify  the  cheapest  loan  offer, 


but  did  not  choose  it.  Analysis  of  the 
participant  responses  to  the  open-ended 
question  of  “why  did  you  choose  that 
offer”  led  to  further  modifications  of  the 
GFE  to  address  this  concern  and  to  a 
fifth  round  of  testing.  In  many 
comments,  participants  stated  that  they 
chose  a  particular  offer  because  they  did 
not  want  the  “higher  interest  rate” 
indicated  on  page  2  of  the  GFE.  They 
concluded  from  the  language  on  the 
YSP  disclosure  that  the  interest  rate  was 
higher  than  the  rate  cited  on  page  1 
under  “Loan  Details.”  Also,  many  of 
those  who  had  no  preference  for  the 
cheaper  broker  loan  indicated  that  $300 
was  not  a  sufficient  difference  to  be  a 
deciding  factor. 

As  a  result  of  the  testing  and  analysis, 
revisions  were  made  to  the  GFE.  First, 
the  language  in  box  2  on  page  2  of  the 
GFE  referring  to  the  “higher  interest 
rate”  and  “lower  interest  rate”  was 
modified  to  reduce  the  possibility  of 
borrowers”  misinterpreting  that  the 
interest  rate  had  changed  from  what  was 
reported  on  the  first  page.  Second,  a 
third  option  was  added  to  the  YSP/ 
discount  points  section  on  page  2  so  a 
lender  could  indicate  that  its  credits  or 
charges  were  already  included  in  “Our 
Service  Charge.”  This  addition  was 
designed  to  ensure  that  participants 
would  understand  that  a  lender’s 
origination  charge  might  include  a  YSP 
or  discount  points,  even  though  the  YSP 
or  points  would  not  necessarily  be 
known  at  the  time  of  settlement, 
because  the  loan  would  not  have  been 
sold  into  the  secondary  market.  The 
third  option  thus  creates  a  closer 
parallel  between  broker  and  lender 
loans.  Third,  arrows  were  added  on 
pages  1  and  2  to  focus  the  borrower’s 
attention  on  the  subtotals  and  the  total 
estimated  charges,  rather  than  on 
individual  components.  In  addition,  the 
typeface  point  size  in  the  Total 
Estimated  Settlement  Charges  on  the 
bottom  of  page  1  was  increased  to 
further  draw  attention  to  the  bottom- 
line. 

For  purposes  of  testing,  three  other 
changes  were  made  to  the  GFEs.  First, 
the  difference  in  the  total  cost  was 
changed  to  $500,  to  increase  the 
likelihood  that  the  difference  would  be 
a  deciding  factor.  Second,  another  pair 
of  loan  options  was  added  in  which  the 
lender  offer  was  $500  less  than  the 
broker  offer.  This  addition  was  intended 
to  identify  any  bias  for  or  against  the 
broker  and  lender  options.  Finally,  a  set 
of  four  loans  was  added,  to  investigate 
whether  the  comparison  across  more 
than  two  offers  increased  or  decreased 
participant  performance.  No  version 
was  tested  without  the  YSP  and 
discount  points  language. 


14046 


Federal  Register / Vol.  73,  No.  51 /Friday,  March  14,  2008 / Proposed  Rules 


For  round  5  of  testing,  600 
participants  were  divided  into  two 
groups,  both  of  which  received  the 
revised  GFE.28  The  first  group  received 
the  revised  GFE  with  changed  language 
and  with  the  addition  of  a  third  option 
so  that  lenders  could  indicate  that  YSP 
and  discount  points  had  been  included 
in  “Our  Service  Charge.”  The  second 
group  received  the  identical  revised 
GFE,  but  the  third  option  box  was 
removed.  All  participants  received  three 
pairs  of  loans,  one  with  the  broker  offer 
being  lower  by  $500,  one  with  the 
lender  offer  being  lower  by  $500,  and 
one  in  which  both  offers  were  the  same. 
In  addition,  each  participant  received  a 
set  of  four  offers  to  compare. 

The  three  option  GFE  and  the  two 
option  GFE  performed  quite  similarly 
with  the  three  option  form  consistently 
getting  slightly  better  results.  The 
proposed  rule  therefore  discusses  only 
the  three  option  form,  and  that  form  is 
included  in  the  proposed  rule. 

In  the  GFE  in  which  the  broker  was 
cheaper,  92  percent  of  the  participants 
correctly  identified  the  broker  as  the 
cheaper  loan  offer.  This  result 
represents  an  improvement  over  the  72 
percent  reported  by  the  FTC  study  and 
the  83  percent  reported  in  the  round  4 
results.  Only  3  percent  of  the 
participants  incorrectly  identified  the 
lender  as  the  cheaper  loan  offer, 
compared  to  the  1 7  percent  reported  by 
the  FTC  and  8  percent  in  round  4.  When 
asked  to  choose  a  loan,  87  percent  of  the 
participants  chose  the  cheaper  broker 
loan  as  compared  to  70  percent  of  the 
participants  in  the  FTC  study  and  72 
percent  of  the  participants  in  round  4. 
These  results  of  round  5  of  testing  are 
significantly  better  than  the  FTC’s 
results  and  are  based  on  a  much  larger 
sample. 

In  the  GFE  in  which  the  lender  was 
cheaper,  92  percent  of  the  participants 
correctly  identified  the  lender  as  the 
cheaper  loan  offer.  Only  1  percent 
incorrectly  identified  the  broker  as 
cheaper.  When  asked  to  choose  a  loan, 
89  percent  of  the  participants  chose  the 
lender  loan  and  less  than  1  percent 
chose  the  broker. 

The  purpose  of  testing  the  case  in 
which  the  lender  was  cheaper  than  the 
broker  was  to  test  for  bias  by  seeing  if 
the  GFE  forms  performed  equally  well 
when  either  the  lender  or  broker  was  the 
cheaper  loan.  A  comparison  of  the 
results  indicates  that  there  is  no  bias 
against  brokers  when  the  loans  have 
different  borrower  costs. 


28  Participants  were  chosen  for  demographic 
diversity  in  the  same  five  cities:  Atlanta,  Boston, 
Denver,  Seattle,  and  Tulsa.  No  participant  from 
round  4  was  permitted  to  participate  in  round  5. 


In  the  GFE  in  which  the  broker  and 
lender  loan  offers  were  of  equal  cost,  90 
percent  of  the  participants  were  able  to 
correctly  identify  that  fact.  This  result 
compares  very  favorably  with  the  53 
percent  reported  by  FTC  and  the  81 
percent  from  round  4  of  testing. 
Participants  in  round  5  misidentified 
the  lender  as  cheaper  seven  percent  of 
the  time,  compared  to  30  percent  in  the 
FTC  results  and  15  percent  in  round 
four.  Participants  misidentified  the 
broker  as  cheaper  1  percent  of  the  time 
as  compared  to  11  percent  in  the  FTC 
study  and  3  percent  in  round  4. 
Participants  said  they  would  choose 
either  loan  70  percent  of  the  time,  a 
dramatic  increase  over  the  25  percent  in 
the  FTC  study  and  the  50  percent  in 
round  four.  Twenty-one  percent  would 
choose  the  lender  as  compared  to  46 
percent  in  the  FTC  study  and  40  percent 
in  round  4.  Four  percent  of  participants 
chose  the  broker  compared  to  1 7  percent 
in  the  FTC  study  and  5  percent  in  round 
4  of  testing. 

To  further  test  whether  increased 
context  improved  or  decreased 
consumer  performance  with  the  revised 
GFE,  the  Department  asked  Kleimann  to 
give  the  participants  a  four-loan 
comparison  as  well.  For  this  four-way 
comparison,  HUD  included  a  blank 
worksheet  or  shopping  chart  to  aid 
participants  in  comparing  the  loans,  as 
page  4  of  the'GFE  form.  The  worksheet 
contained  spaces  for  the  originator’s 
name,  loan  amount,  interest  rate,  term, 
monthly  payment,  adjusted  origination 
charge,  charges  for  all  other  settlement 
services,  and  total  estimated  settlement 
charges.  On  page  1  of  the  GFE,  a 
sentence  telling  participants  to  use  the 
table  to  compare  offers  was  inserted. 
Additionally,  half  of  the  participants 
were  given  explicit  verbal  directions  to 
use  the  worksheet. 

The  300  participants  who  had 
received  the  three  option  GFE  were 
included  in  this  four-way  comparison. 
Half  were  given  a  set  in  which  a  broker 
loan  offer  was  the  cheapest.  The  other 
half  were  given  a  set  in  which  a  lender 
and  a  broker  loan  offer  cost  exactly  the 
same  and  were  the  cheapest  at  $6,500. 
Only  150  participants  received  explicit 
verbal  instructions  to  use  the  worksheet 
in  their  comparison,  while  half  received 
no  instructions. 

In  the  comparison  in  which  a  broker 
loan  offer  was  the  cheapest,  92  percent 
of  participants  who  were  not  verbally 
reminded  to  use  the  comparison 
worksheet  correctly  reported  the  broker 
loan  as  the  cheapest.  Very  few  of  the 
participants  who  were  not  verbally 
reminded  to  use  the  comparison 
worksheet  used  it.  When  instructed  to 
use  the  comparison  sheet,  many 


participants  did,  and  97  percent 
correctly  identified  the  broker  loan  as 
the  cheapest.  The  overall  success  rate 
for.correctly  identifying  the  correct  loan 
as  the  cheapest  for  both  those  getting 
and  those  not  getting  the  verbal 
instructions  to  use  the  comparison 
worksheet  was  95  percent,  with  only  1 
percent  misidentifying  a  lender  loan  as 
cheaper. 

In  the  case  where  both  loans  cost  the 
same  and  no  verbal  instructions  were 
given  to  use  the  comparison  sheet,  41 
percent  picked  the  broker  loan  as 
cheaper  and  49  percent  picked  the 
lender  loan.  With  verbal  instructions  to 
use  the  worksheet,  57  percent  picked 
the  broker  at  $6,500  and  35  percent 
picked  the  lender  at  $6,500.  The 
combined  average  was  49  percent  for 
the  broker  and  41  percent  for  the  lender. 
There  was  no  bias  against  the  broker 
when  costs  were  the  same. 

5.  Sixth  Round  of  Testing.  HUD 
conducted  a  sixth  round  of  consumer 
testing  in  November  2007.  The  testing 
consisted  primarily  of  qualitative  tests 
of  the  GFE  and  an  introductory 
qualitative  test  of  the  closing  script 
(referred  to  in  testing  as  “the 
summary”).  Compared  to  previous 
rounds  of  testing,  the  testers  found  that 
participants  were  more  aware,  due  to 
recent  intensive  media  coverage  of 
mortgage  market  difficulties,  personal 
experience,  and  the  experiences  of 
relatives  and  friends,  of  the  issues  facing 
a  consumer  choosing  a  mortgage  loan. 
The  modifications  to  the  GFE  for  round 
6  included  an  expanded  disclosure  of 
loan  terms  on  page  1  of  the  GFE, 
clarifying  language  regarding  the 
important  dates  when  actions  must  be 
taken  by  the  consumer,  changes  in  the 
title  and  description  of  government 
recording  and  transfer  charges,  and  new 
language  regarding  additional 
compensation  lenders  may  receive  after 
closing  for  selling  the  loan. 

Consumers  appreciated  the  enhanced 
loan  terms  disclosures  designed  to  alert 
the  borrower  to  potentially  unfavorable 
changes  in  their  obligations  during  the 
term  of  their  loans.  Participants  stated 
that  they  liked  the  form  length,  the 
language  of  the  GFE,  and  the  layout  of 
pages  1  and  2.  Participants  appreciated 
the  trade-off  table  on  page  3  and  used 
it  to  compare  loans.  As  a  result  of  the 
round  six  testing,  information  on  the 
existence  of  an  escrow  account  was 
added  in  the  “Summary  of  your  loan 
terms”  section  on  page  1,  and  a  section 
entitled  “Your  financial  responsibilities 
as  a  homeowner”  was  added  at  the  top 
of  page  4.  Finally,  the  tolerance 
presentation  was  changed  from  a  pure 
list  of  headings  and  bullets  on  page  3, 
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to  bullets  within  columns  according  to 
the  tolerance  that  applies. 

Testers  conducted  settlement/closing 
simulations  to  test  the  idea  of  the 
closing  script.  Participants  thought  the 
loan  details  were  clear  and 
understandable  and  reacted  positively 
to  having  the  summary  read  aloud. 
Participants  were  more  attentive  to  loan 
details,  were  more  aware  of  the 
tolerance  categories  and  how  they 
related  to  charges,  and  were  better  able 
to  identify  tolerance  violations  when  the 
script  was  read  aloud  than  when  they 
reviewed  the  script  documents 
independently. 

Revisions  to  the  GFE  Based  on  Testing 

The  GFE  form  proposed  today  is  the 
result  of  an  iterative  testing  process 
comprised  of  six  rounds  of  consumer 
testing  of  the  form  during  the  2003- 
2007  period.  HUD’s  testing  contractor 
used  the  data  collected  from  testing 
participants  during  each  round  to 
improve  and  modify  the  form 
throughout  the  testing  process.  A 
summary  report  with  detailed 
information  on  each  round  of  testing  is 
available  at  http://www.huduser.org/ 
publications/hsgfin/GoodFaith.html. 
Based  on  this  testing,  HUD  has  made 
revisions  in  the  GFE  disclosure  form 
and  now  presents  the  net  origination 
charge  on  the  first  page  of  the  form  as 
“your  adjusted  origination  charges.” 
This  amount  is  added  to  the  charges  for 
all  other  services  to  arrive  at  the  total 
estimated  settlement  charges  for  the 
mortgage  on  the  first  page.  This  new 
approach  to  disclosure  helps  consumers 
focus  appropriately  on  the  net  charges 
of  the  originator  when  comparing 
similar  loans,  from  either  a  lender  or  a 
broker,  and  on  the  total  estimated 
settlement  charges.  The  fourth  page  of 
the  form  provides  a  Mortgage  Shopping 
Chart  that  also  helps  borrowers  compare 
total  charges  for  various  mortgage  loans. 

The  second  page  of  the  new  GFE 
informs  the  consumer  how  the  adjusted 
origination  charge  is  computed.  Block  1 
discloses  as  “Our  service  charge”  the 
originator’s  total  charge  to  the  borrower 
for  the  loan.  (The  form  no  longer  refers 
to  this  total  charge  in  Block  1  as 
“maximum”  compensation.) 

Today’s  proposed  rule  proposes  to 
require  that  in  the  case  of  loans 
originated  by  mortgage  brokers,  the 
amount  in  Block  1  must  include  all 
charges  received  by  the  broker  and  any 
other  originator  for,  or  as  a  result  of,  the 
mortgage  loan  origination,  including 
any  payments  from  the  lender  to  the 
broker  for  the  origination.  In  the  case  of 
loans  originated  by  originators  other 
than  mortgage  brokers,  the  amount  in 
Block  1  must  include  all  charges  to  be 


paid  by  the  borrower  that  are  to  be 
received  by  the  originator  for,  or  as  a 
result  of,  the  loan  origination  to  the 
borrower,  except  any  amounts 
denominated  by  the  lender  as  discount 
points  or  amounts  that  the  lender 
chooses  to  call  a  credit  and  which  are 
disclosed  in  Block  2. 

Block  2  discloses  for  loans  originated 
by  mortgage  brokers  whether  there  is 
any  charge  or  a  credit  to  the  borrower 
for  the  specific  interest  rate  chosen  for 
the  GFE.  The  second  check  box 
indicates  whether  there  is  a  payment  for 
a  higher  interest  rate  loan  described,  as 

the  “credit  of  $_ _ for  this  interest  rate 

of _ %.  This  credit  reduces  your  upfront 

charges.”  The  third  check  box  indicates 

any  “charge  of  $ _ for  the  interest  rate 

of _ %.  This  payment  (discount  points) 

increases  your  upfront  charges.”  Any 
lender  payment  is  then  subtracted  and 
any  points  are  added  to  arrive  at  “your 
adjusted  origination  charge”  that  is  also 
disclosed  on  the  first  page  of  the  form. 
For  mortgage  brokers,  the  amounts  of 
any  charge  or  credit  in  Block  2  must 
equal  the  difference  between  the  price 
the  wholesale  lender  pays  the  broker  for 
the  loan  and  the  initial  loan  amount. 

At  page  2,  while  lenders  are  not 
required  to  check  the  second  or  third 
boxes  of  Block  2,  in  loans  where  they  do 
not  make  such  disclosures,  they  are 
required  to  check  box  1  that  indicates 
that  “The  credit  or  charge  for  the 
interest  rate  chosen  is  included  in  the 
service  charge.”  If  lenders  denominate 
any  amounts  due  from  the  borrower  as 
“discount  points,”  they  must  check  the 
third  box  indicating  that  there  are 
charges  for  the  interest  rate  and  enter 
the  appropriate  amount  for  points  as  a 
positive  number.  If  lenders  denominate 
any  amounts  as  a  credit  to  the  borrower 
for  the  particular  interest  rate  covered 
by  the  GFE,  they  must  check  the  second 
box  and  enter  the  appropriate  amount  as 
a  negative  number.  Lenders  must  also 
add  any  such  positive  amounts  or 
deduct  any  negative  amounts  to  arrive  at 
“Your  Adjusted  Origination  Charge,” 
which  is  also  to  be  disclosed  on  page  1 
of  the  form. 

Considering  that  mortgage  brokers  are 
required  to  disclose  payments  from 
lenders  while  lenders  are  not  required 
to  disclose  payments  they  receive  from 
the  secondary  market,  by  virtue  of  the 
“secondary  market  exemption,”,29  HUD 
considered  providing  only  the  adjusted 
origination  charge  and  disclosing  the 
YSP  and  discount  points  elsewhere  on 
the  form  without  the  calculation.  HUD 


29  As  set  forth  in  24  CFR  3500.5(b)(7),  a  bona  fide 
transfer  of  a  loan  obligation  in  the  secondary  market 
is  not  covered  by  RESPA  and  this  part,  except  as 
set  forth  in  section  6  of  RESPA  (12  U.S.C.  2605)  and 
24  CFR  3500^21. 


concluded,  however,  that  a  complete 
disclosure  of  payments  to  the  broker  as 
presented  on  page  2  of  the  form,  read  in 
conjunction  with  the  chart  on  page  3  of 
the  form,  was  essential  to  borrower 
understanding  of:  (1)  The  broker’s  total 
compensation:  (2)  how  rate-based 
payments  from  lenders  can  help  reduce 
borrowers’  up-front  origination  charges 
and  settlement  costs  in  brokered  loans; 
and  (3)  how  payments  to  reduce  the 
interest  rate  and  monthly  payment 
increase  up-front  charges.  Because 
mortgage  broker  compensation  occurs  at 
settlement  and  can  be  readily 
ascertained,  full  disclosure  of  total 
broker  compensation  is  appropriate.  On 
the  other  hand,  even  in  the  absence  of  . 
the  secondary  market  exemption,  a 
similar  disclosure  of  lender 
compensation  would  not  be  appropriate 
because  it  is  difficult  to  measure 
secondary  market  payments  with  any 
precision  at  the  time  of  settlement  and 
because  a  lender  may  or  may  not  choose 
to  sell  a  particular  loan  at  some  point  in 
the  future.  However,  the  GFE  form 
includes  a  notation  on  page  4  that 
lenders  may  also  receive  an  additional 
payment  if  they  sell  the  loan  after 
settlement. 

Furthermore,  based  on  testing  by 
HUD’s  contractor,  as  discussed  above, 
the  YSP  disclosure  without  an 
explanation  of  its  context  was  not  useful 
to  consumers.  On  the  other  hand,  based 
on  testing,  by  moving  to  a  form  that 
requires  in  Block  2  that  lenders  disclose 
that  credits  or  charges  may  be  included 
in  their  service  charge  as  well,  even 
when  the  calculation  is  on  the  form  for 
brokered  loans,  borrowers  are  not 
confused  and  correctly  compare 
adjusted  origination  charges  between 
loans  from  mortgage  brokers  and  loans 
from  lenders  even  when  the  YSP  is 
included  in  the  calculation  of  the 
adjusted  origination  charge. 
Nevertheless,  to  help  borrowers  identify 
the  lowest-cost  loan  without  being 
confused  by  the  presence  of  a  YSP,  HUD 
established  the  first  page  of  the  form  as 
a  summary  page  that  only  includes 
adjusted  origination  charges,  moved  the 
“calculation”  of  any  credit  (YSP)  or 
charge  to  the  second  page  of  the  new 
GFE,  and  then  established  the  new 
Mortgage  Shopping  Chart  at  page  4  to 
facilitate  comparison  shopping.  HUD  is 
now  convinced  that  by  making  these 
changes,  any  disadvantage  to  brokers  is 
virtually  eliminated.  Also,  consistent 
with  the  FTC’s  2002  comment,  HUD 
proposes  to  include  in  the  revised 
Special  Information  Booklet  advice  to 
borrowers  that  lenders  also  may  receive 
payments  from  financial  institutions 
when  they  sell  the  mortgage  but  are  not 
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required  to  disclose  such  payments  and, 
for  this  reason,  borrowers  should  focus 
on  net  origination  charges  of  loan 
originators  for  comparable  mortgages. 

To  avoid  borrower  confusion,  the 
term  “lender  payment  to  the  borrower” 
that  had  been  included  in  the  2002 
Proposed  Rule  also  has  been  dropped. 
Through  its  use  of  this  term  in  the 
earlier  proposal,  HUD  had  sought  to 
have  borrowers  focus  on  the  payment, 
and  understand  that  it  was  a 
consequence  of  their  choice  of  rate. 

HUD  now  recognizes  the  original 
terminology  warranted  improvement. 

In  arriving  at  changes  in  the  proposed 
revised  GFE  form,  HUD  also  considered 
the  possibility  of  adopting  the  Mortgage 
Broker  Fee  Agreement  developed  by 
representatives  of  the  lending  and 
brokerage  industries.  These  forms 
disclose  the  total  amount  of  fees  to  the 
broker  and  explain  that  the  fees  may 
include  lender  payments,  but  not  the 
specific  amount  of  such  payments.  HUD 
believes,  however,  that  it  is  better  for 
the  borrower  to  understand  the  lender 
payment  and  its  relationship  to  higher 
interest  rates  so  that  he  or  she  can  use 
the  payment  to  lower  his  or  her  up-front 
costs,  rather  than  simply  to  disclose  the 
possibility  of  such  payment  to  the 
borrower.  For  these  reasons,  HUD 
remains  committed  to  improving  the 
GFE  disclosure  rather  than  requiring  yet 
another  new  form  or  agreement. 

In  its  consultations  with  staff  of  the 
Federal  Reserve,  HUD  raised  the 
concern  expressed  by  some  commenters 
that  treating  lender  payments  to 
mortgage  brokers  as  a  credit  toward  the 
origination  charges  could  increase  the 
points  and  fees  of  each  brokered 
mortgage  loan,  resulting  in  more  loans 
coming  under  HOEPA  coverage.  Federal 
Reserve  staff  advised  HUD  that, 
notwithstanding  HUD’s  changed 
requirements,  determinations  of 
whether  payments  to  a  mortgage  broker 
must  be  included  in  the  finance  charge 
and  whether  a  loan  is  covered  by 
HOEPA  are  based  on  the  statutory 
definitions  and  requirements  in  TILA  as 
implemented  by  the  Board’s  Regulation 
Z,  which  are  unaffected  by  HUD’s 
RESPA  rulemaking. 

HUD  also  recognizes  that  many  loan 
originators  today  offer  loans  with  no  up¬ 
front  fees  due  from  the  borrower.  These 
loans  have  become  more  popular  over 
the  years.  The  proposed  GFE  can  easily 
accommodate  these  “no  cost”  loans.  In 
the  case  where  “no  cost”  means  no  up¬ 
front  payment  to  the  loan  originator,  the 
figure  in  Block  A  equals  zero.  This 
implies  that  any  credit  identified  in 
Block  2  would  exactly  offset  the  charge 
in  Block  1.  While  a  mortgage  broker 
would  always  be  required  to  enter  the 


actual  amount  of  any  yield  spread 
premium  in  Block  2,  a  lender  could 
alternatively  enter  zero  for  the  credit,  in 
which  case  the  charge  in  Block  1  would 
also  have  to  equal  zero  so  that  the 
combination  to  be  reported  in  Block  A 
would  equal  zero. 

Alternatively,  the  borrower  might 
want  to  pay  a  lower  interest  rate  and 
monthly  payment  than  that  associated 
with  a  “no  cost”  loan.  The  borrower 
generally  may  do  this  by  buying  the 
interest  rate  down.  This  is  done  by 
paying  an  up-front  fee  to  the  loan 
originator  that  compensates  the  loan 
originator  for  the  lower  interest  rate  and 
monthly  payments  it  will  receive  over 
the  life  of  the  loan.  The  more  the 
borrower  pays,  the  lower  the  interest 
rate  and  monthly  payments  will  be.  The 
amount  the  borrower  pays  to  buy  the 
rate  down  shows  up  in  Block  A  as  a 
positive  number.  This  would  result  from 
a  higher  value  in  Block  1  or  a  higher 
value  in  Block  2.  (A  lower  credit  in 
Block  2  or  a  higher  charge  in  Block  2 
yields  a  higher  value  in  Block  2,  and  in 
Block  A  as  well.)  Thus,  either  “no  cost” 
loans  or  those  where  the  borrower  buys 
down  the  interest  rate  can  be 
accommodated  on  the  proposed  GFE.  In 
the  first  case,  the  value  in  Block  A  is 
zero.  In  the  second,  Block  A  represents 
what  is  paid  to  buy  the  interest  rate 
down. 

In  the  case  where  “no  cost” 
encompasses  some  third  party  fees  as 
well  as  the  up-front  payment  to  the  loan . 
originator,  the  figure  in  Block  A  would 
have  to  be  a  negative  value  large  enough 
to  offset  the  third  party  fees  covered 
under  this  definition  of  “no  cost.”  For 
brokers,  who  are  required  to  report  yield 
spread  premiums,  this  implies  that  the 
yield  spread  premium  identified  in 
Block  2  as  a  credit  would  be  larger  than 
the  charge  in  Block  1.  The  sum  of  the 
positive  value  in  Block  1  and  the 
negative  value,  the  credit,  in  Block  2 
would  equal  a  negative  value  large 
enough  to  offset  the  third  party  fees. 
Lenders  are  not  required  to  report  yield 
spread  premiums.  But  they  are 
permitted  to  enter  credits  in  Block  2.  If 
a  lender  chooses  to  do  so,  then  the  yield 
spread  premium  identified  in  Block  2  as 
a  credit  would  have  to  be  larger  than  the 
charge  in  Block  1.  Just  as  in  the  broker 
case,  the  sum  of  the  two  would  equal  a 
negative  value  large  enough  to  offset  the 
third  party  fees  for  a  “no  cost”  loan. 
Finally,  today’s  proposed  rule  states  that 
loan  originators  must  include  all 
charges  correctly  within  their  prescribed 
category  on  the  GFE  and  the  HUD-1  (or 
HUD-1  A).  The  amounts  for  categories 
involving  third  parties  can  include  only 
amounts  paid  to  the  third  party,  and 
must  not  include  amounts  retained  by 


the  loan  originator  for  related  services 
performed  by  the  loan  originator.  The 
amount  charged  to  the  borrower  and 
shown  on  the  HUD-1  in  an  individual 
transaction  may  be  based  on  an  average 
calculated  in  accordance  with  proposed 
§  3500.8(b)(2).  (See  Section  E  discussion 
on  average  cost  pricing.)  HUD  believes 
these  rules  are  required  to  assure  that, 
pursuant  to  Sections  4  and  5  of  RESPA, 
originators  provide  borrowers  accurate 
disclosures  of  settlement  charges  on  the 
GFE,  HUD-1,  and  HUD-1  A. 

FHA  Limit.  Under  its  current 
regulations,  HUD  places  specific  limits 
on  the  amount  a  mortgagee  may  collect 
from  a  mortgagor  to  compensate  a 
mortgagee  for  expenses  incurred  in 
originating  and  closing  a  FHA-insured 
mortgage  loan  (see  24  CFR  203. 27). 30  In 
light  of  the  considerations  below  and  its 
proposed  changes  to  the  HUD-1 /I A, 
HUD  is  today  proposing  a  change  to  the 
FHA  regulations  limiting  origination 
fees  of  mortgagees.  FHA  considered 
deregulating  the  loan  origination  fee 
limitation  in  1988  (see  53  FR  15408, 
April  28,  1988),  but  did  not  pursue  a 
final  rule  at  that  time. 

HUD  believes  that  its  RESPA  policy 
statements  on  lender  payments  to 
mortgage  brokers  restrict  the  total 
origination  charges  for  mortgages, 
including  FHA  mortgages,  to  reasonable 
compensation  for  goods,  facilities,  or 
services.  31  While  the  FHA  limit  on 
origination  fees  only  regulates  fees  from 
mortgagors  to  mortgagees  and  does  not 
include  any  payments  between 
mortgagees,  HUD  is  aware  that  in  recent 
years  mortgage  brokers  have  routinely 
utilized  yield  spread  premiums  in  FHA 
mortgage  transactions  to  supplement 
their  compensation  beyond  the  amount 
they  receive  directly  from  the  borrower. 
Studies  by  HUD  confirm  this. 

HUD  believes  that  improvements  to 
the  disclosure  requirements  for  all  loans 
sought  to  be  achieved  as  a  result  of  the 
rulemaking  should  make  total  loan 
charges  more  transparent  and  allow 
market  forces  to  lower  these  charges  for 
all  borrowers,  including  FHA  borrowers. 
Therefore,  HUD  is  proposing  in  this 


30  Under  24  CFR  203.27(a)(2)(i),  origination  fees 
are  limited  to  one  percent  of  the  mortgage  amount. 
For  new  construction  involving  construction 
advances,  that  charge  may  be  increased  to  a 
maximum  of  2.5  percent  of  the  original  principal 
amount  of  the  mortgage  to  compensate  the 
mortgagee  for  necessary  inspections  and 
administrative  costs  connected  with  making 
construction  advances.  For  mortgages  on  properties 
requiring  repair  or  rehabilitation,  mortgagor  charges 
may  be  assessed  at  a  maximum  of  2.5  percent  of  the 
mortgage  attributable  to  the  repair  or  rehabilitation, 
plus  one  percent  on  the  balance  of  the  mortgage. 
(See  24  CFR  203.27(a)(2)(ii)  and  (iii).) 

31  See  Statement  of  Policy  1999-1,  64  FR  10080, 
March  1,  1999,  and  Statement  of  Policy  2001-1,  66 
FR  53052,  October  18,  2001. 
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rulemaking  to  remove  the  current 
specific  limitations  on  the  amounts 
mortgagees  presently  are  allowed  to 
charge  borrowers  directly  for  originating 
and  closing  an  FHA  loan.  The  FHA 
Commissioner  would  retain  authority  to 
set  limits  on  the  amount  of  any  fees  that 
mortgagees  charge  borrowers  directly  for 
obtaining  an  FHA  loan. 

The  proposed  rule  would  also  permit 
other  government  program  charges  to  be 
disclosed  on  the  blank  lines  in  Section 
800  of  the  HUD-1/1  A. 

G.  Modification  of  the  HUD-1 
Settlement  Statement 

The  Proposed  Rule.  The  current 
HUD-1 /I A  Settlement  Statements 
would  be  modified  to  allow  the 
borrower  to  easily  compare  specific 
charges  at  closing  with  the  estimated 
charges  listed  on  the  GFE.  In  addition, 
an  addendum  would  be  added  to  the 
HUD-l/lA  that  would  compare  the  loan 
terms  and  settlement  charges  estimated 
on  the  GFE  to  the  final  charges  on  the 
HUD-1  and  would  describe  in  detail  the 
loan  terms  for  the  specific  mortgage  loan 
and  related  settlement  information.  The 
settlement  agent  would  be  required  to 
read  the  addendum  aloud  to  the 
borrower  at  settlement  and  provide  a 
copy  of  it  at  settlement. 

Discussion.  As  recommended  at  the 
2005  RESPA  Roundtables,  HUD  is  today 
proposing  to  modify  the  HUD-1/1  A 
form  to  make  it  comparable  to  the  GFE. 
The  HUD-1  is  well  accepted  as  a  listing 
of  settlement  service  charges  by 
industry  and  consumers  alike.  However, 
there  is  a  risk  that  if  a  borrower  cannot 
easily  compare  the  estimated  charges 
listed  on  the  GFE  with  the  settlement 
charges  listed  on  the  HUD-l/lA,  a 
settlement  service  provider  could 
deviate  from  the  prices  listed  on  the 
GFE  and  the  borrower  would  not  realize 
such  deviation  prior  to  closing.  Thus, 
borrowers  would  not  be  able  to  fully 
realize  the  financial  savings  that  will 
result  from  comprehensive  RESPA 
reform.  Many  participants  at  the  RESPA 
Reform  Roundtables  recommended  that 
in  order  to  ensure  the  maximum  cost 
savings  to  borrowers,  the  GFE  and  the 
HUD— 1  should  be  easily  comparable  so 
that  borrowers  will  be  able  to  compare 
the  estimated  costs  with  the  actual  costs 
at  closing.  While  some  participants 
recommended  that  a  new  GFE  be 
designed  to  correspond  to  the  HUD-1 , 
others  recommended  that  the  HUD-1  be 
redesigned  to  correspond  to  a  new  GFE 
that  includes  major  cost  categories. 

HUD  recognizes  that  the  HUD-l/lA 
forms  are  the  most  widely  used  and 
accepted  forms  in  the  mortgage  industry 
and  does  not  undertake  changes  to  these 
forms  lightly.  However,  because  HUD 


believes  that  the  GFE  and  the  HUD-1 
should  be  easily  comparable,  today’s 
proposal  sets  forth  changes  to  the  HUD- 
l/lA  that  will  allow  borrowers  to  easily 
compare  the  figures  on  the  GFE  to  the 
final  charges  at  settlement.  The 
proposed  changes  facilitate  comparison 
of  the  two  documents  by  inserting,  on 
the  relevant  lines  of  the  HUD-1/1  A,  a 
reference  to  the  corresponding  block  on 
the  GFE.  With  such  changes,  a  borrower 
would  be  able  to  easily  compare  a  figure 
in  a -particular  column  on  the  HUD-l/ 

1A  with  the  corresponding  figure  on  the 
GFE.  In  addition,  creating  new  labels  for 
lines,  showing  totals  while  still 
permitting  disclosure  of  details  so  long 
as  not  shown  in  either  column  or  paid 
outside  closing  (POC),  and  leaving  blank 
lines  allows  the  HUD-1  to  still  function 
as  an  effective  settlement  document. 

The  instructions  for  completing  the 
HUD-1  will  clarify  the  extent  to  which 
charges  for  individual  services  must  be 
itemized.  In  general,  the  HUD-1  must 
separately  itemize  every  service 
provided  by  a  third  party  (i.e.,  other 
than  the  loan  originator)  to  show  the 
name  of  the  party  ultimately  receiving 
the  payment,  along  with  the  total 
amount  received.  However,  services 
connected  to  the  origination  of  the  loan 
must  not  be  separately  itemized,  even  if 
a  loan  originator  uses  a  third  party  to 
perform  those  services.  For  example, 
charges  for  document  handling  or 
processing  should  not  be  separately 
itemized,  but  instead  should  be 
included  in  the  loan  originator’s  own 
charge,  since  those  types  of  services  are 
ordinarily  performed  by  the  loan 
originator  itself.  Today’s  proposed  rule 
adds  a  definition  of  “origination 
services”  to  clarify  the  types  of  services 
that  may  not  be  separately  itemized  on 
the  HUD-1. 

The  instructions  for  completing  the 
HUD-1  also  clarify  the  extent  to  which 
charges  for  title  services  must  be 
itemized.  In  general,  the  HUD-1  must 
separately  identify  each  service  provider 
that  is  performing  title  services,  along 
with  the  total  amount  received.  If  a 
party  other  than  the  title  company  listed 
on  line  1101  of  the  HUD-1  provides 
services  that  are  separate  from  providing 
title  insurance,  such  as  attorney  and 
settlement  or  escrow  agent  services,  the 
title  company  should  separately  itemize 
those  services  with  the  total  amount 
paid  to  that  provider,  to  the  left  of  the 
columns.  However,  charges  for  services 
defined  as  “primary  title  services”  such 
as  abstract,  binder,  copying,  document 
handling,  or  notary  fees,  should  not  be 
separately  itemized  on  the  HUD-1,  even 
if  a  party  other  than  the  title  company 
listed  on  line  1101  of  the  HUD-1 
provides  those  services. 


Today’s  proposed  GFE  distinguishes 
between  those  settlement  costs 
attributable  to  the  loan  originator  and 
charges  for  all  other  settlement  services. 
However,  Section  800  of  the  current 
HUD-l/lA  forms  combines  loan 
originator  costs  and  some  third  party 
costs  under  the  same  heading  (“Items 
Payable  in  Connection  with  Loan”).  In 
order  to  facilitate  comparison  between 
the  GFE  and  the  HUD-1 /I A  for  this 
section,  the  proposed  HUD-1  replaces 
the  existing  line  descriptions  on  the 
current  HUD— 1/1 A  with  the  relevant 
headings  from  the  GFE.  Thus,  Line  801 
on  the  proposed  HUD-1  lists  “Our 
service  charge  (from  GFE  #1)”  to  refer 
back  to  Block  1  on  the  GFE.  In  lieu  of 
the  “Loan  discount”  terminology  on  the 
current  Line  802  of  the  HUD-l/lA,  the 
proposed  Line  802  includes  “Your 
charge  or  credit  for  the  specific  interest 
rate  chosen  (from  GFE  #2)”  to  refer  back 
to  Block  2  on  the  GFE.  Line  803  of  the 
proposed  HUD-l/lA  lists  “Your 
Adjusted  Origination  Charges  (from  GFE 
Block  A)”  and  corresponds  to  GFE 
Block  A.  Lines  804  to  807  on  the 
proposed  HUD-l/lA  for  appraisal  fee, 
credit  report,  tax  service,  and  flood 
certification  include  notations 
indicating  that  the  charges  are  listed  in 
Block  3  on  the  GFE  (required  services 
selected  by  the  loan  originator).  The 
dollar  value  showing  up  in  GFE  Block 
A  can  show  up  as  POC,  in  the 
borrower’s  column,  or  in  the  seller’s 
column.  On  line  803,  the  sum  of  the 
figures  labeled  as  POC,  in  the  borrower’s 
column  and  in  the  seller’s  column 
should  be  compared  to  the  figure  in  GFE 
Block  A.  The  figures  on  Blocks  1  and  2 
of  the  GFE  must  not  show  up  in  either 
column  or  as  POC  in  order  to  avoid 
double-counting. 

For  Section  900,  “Items  Required  by 
Lender  to  be  Paid  in  Advance,”  Line 
901  of  the  proposed  HUD-l/lA  lists 
“Daily  Interest  Charges  (from  GFE  #8)”; 
Line  902  lists  “Mortgage  insurance 
premium  (from  GFE  #3  or  #5);”  and 
Line  903  lists  “Homeowner’s  insurance 
(from  GFE  #9).” 

For  Section  1000,  “Reserves 
Deposited  with  Lender,”  the  proposed 
HUD-1 /l A  inserts  Line  1001  “Reserves 
or  escrow  (from  GFE  #7)”  and  then 
renumbers  the  current  lines.  For  Section 
1100,  “Title  Charges,”  the  proposed 
form  inserts  Line  1101  “Title  services 
and  lender’s  title  insurance  (from  GFE 
#4)”  and  then  renumbers  the  current 
lines.  Line  1110  lists  “Optional  owner’s 
title  insurance  (from  GFE  #10).” 

For  Section  1200  “Government 
Recording  and  Transfer  Charges,”  the 
proposed  HUD-1/1  A  inserts  Line  1201, 
“Government  Recording  and  Transfer 
Charges  (from  GFE  #6)”  and  renumbers 
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current  lines.  For  Section  1300 
“Additional  Settlement  Charges,”  Line 
1301  includes  “Survey^from  GFE 
#5)”and  Line  1302  “Pest  inspection 
(from  GFE  #5).” 

The  figures  from  Blocks  3  and  5  on 
the  GFE  are  broken  out  and  listed 
individually  on  the  HUD-1  in  the 
columns  or  as  POC.  The  totals  are  not 
listed  as  POC  or  in  the  columns  to  avoid 
double-counting. 

All  items  on  the  HUD-1/1  A  that 
correspond  to  an  item  on  the  GFE  are 
made  to  stand  out  by  using  a  different 
font  from  the  other  text  on  the  HUD-1 , 
such  as  by  bolding  the  text  or  using 
italics,  so  it  is  easier  for  the  borrower  to 
find  these  numbers  when  comparing  the 
forms. 

Addendum  to  the  HUD-1/1A, 

“Closing  Script.”  In  addition  to  the 
proposed  changes  to  the  HUD-1/1  A 
discussed  above,  HUD  is  proposing  an 
addendum  to  the  HUD-1  that  would  be 
provided  to  the  borrower  at  closing.  The 
loan  originator  would  transmit  to  the 
settlement  agent  all  information 
necessary  to  complete  the  prescribed 
addendum  to  the  HUD-1/1A  settlement 
form,  referred  to  as  the  “closing  script.” 
The  addendum  would  be  prepared  by 
the  settlement  agent  and  would  have  to 
accurately  reflect  the  loan  documents 
and  related  settlement  information 
provided  by  the  lender.  The  settlement 
agent  would  be  required  to  read  the 
addendum  aloud  to  the  borrower  at 
settlement.  The  addendum  would 
compare  the  loan  terms  and  settlement 
charges  estimated  on  the  GFE  with  those 
on  the  HUD-1  and  would  describe  in 
detail  the  loan  terms  for  the  specific 
_  mortgage  loan  as  stated  in  the  mortgage 
note,  and  related  settlement 
information.  The  length  of  the 
addendum  would  vary  depending  on 
the  specifics  of  the  borrower’s  loan. 

HUD  is  proposing  the  addendum  to 
address  the  frequent  complaints  it 
receives  from  borrowers  that  the  costs 
quoted  at  the  GFE  stage  varied 
considerably  from  the  costs  imposed  at 
settlement.  In  addition,  HUD  continues 
to  receive  complaints  from  borrowers 
indicating  that  they  were  unaware  or 
unsure  of  the  terms  of  the  loan  provided 
at  settlement.  HUD  believes  that  by 
making  borrowers  aware  of  their  loan 
terms  at  the  settlement,  many  problems 
after  settlement  can  be  avoided. 

HUD  believes  that  greater  borrower 
awareness  and  understanding  of  the 
settlement  charges  will  help  prevent  the 
imposition  of  charges  at  settlement  that 
were  not  included  at  the  GFE  stage.  By 
reviewing  each  charge  with  the 
borrower  at  settlement,  the  closing  agent 
will  be  able  to  highlight  those  charges 
that  may  have  changed  between  the  GFE 


stage  and  the  settlement.  In  this  fashion, 
the  borrower  will  be  able  to  more  easily 
question  any  charges  at  the  settlement, 
rather  than  after  the  settlement,  when  it 
becomes  more  difficult  to  address  the 
issue  or  provide  borrower  satisfaction. 
HUD  believes  that  the  addendum  to  the 
HUD-1  complements  the  proposed  GFE 
by  apprising  the  borrower  as  to  whether 
the  tolerances  imposed  by  the  proposed 
GFE  have  been  met,  thereby  minimizing 
post-settlement  questions  as  to  any  cost 
variances  between  the  GFE  and  the 
HUD-1. 

With  respect  to  issues  arising  from  the 
loan  provided  at  settlement,  the  most 
frequent  complaints  stem  from  the 
following:  The  interest  rate  for  the  loan 
the  borrower  received  was  not  the 
interest  rate  applied  for;  the  borrower 
applied  for  a  fixed  rate  loan  but  received 
an  adjustable  rate  loan  at  settlement; 
and  the  closing  documents  were  not 
explained  to  the  borrower,  leaving  the 
borrower  unaware  or  unsure  of 
important  loan  information.  In  addition, 
HUD  is  aware  that  in  many  cases, 
borrowers  are  unaware  of  or  confused 
by  certain  loan  terms.  This  problem  has 
become  more  acute  with  the  rise  of  non- 
traditional  mortgages.  For  example, 
many  borrowers  do  not  have  a  solid 
understanding  of  negative  amortization 
or  are  unaware  of  the  potential  for 
negative  amortization.  For  borrowers 
with  adjustable  rate  loans,  many  do  not 
understand  the  maximum  amount  their 
monthly  mortgage  payment  could  reach 
when  the  interest  rate  adjusts.  In 
addition,  many  borrowers  are  unaware 
of  the  prepayment  penalty  in  their  loan 
until  they  try  to  refinance. 

To  address  these  issues,  today’s 
proposed  rule  would  require  the 
settlement  agent  or  other  person 
conducting  the  settlement  to  read  the 
closing  script  document  aloud  to  the 
borrower  and  explain:  (1)  The 
comparison  between  the  loan  terms  and 
the  settlement  charges  listed  on  the 
HUD-l/lA  settlement  form  with  the 
estimate  of  charges  listed  on  the  GFE; 

(2)  whether  or  not  the  tolerances  have 
been  met;  and  (3)  the  loan  terms,  as 
contained  in  the  mortgage  note  and 
related  settlement  information.  Any 
inconsistencies  between  the  mortgage 
note,  between  related  settlement 
information  and  the  GFE,  and  between 
the  HUD-1/1  A  settlement  charges  and 
the  GFE  would  have  to  be  disclosed  and 
explained  to  the  borrower.  The 
proposed  rule  would  also  require  that 
the  closing  script  addendum  be 
delivered  to  the  borrower  as  part  of  the 
HUD-l/lA  at  the  closing.  Upon  request 
of  the  borrower,  the  HUD-l/lA  and  the 
closing  script  addendum  would  have  to 
be  made  available  for  review  by  the 


borrower  24  hours  prior  to  the 
settlement,  in  accordance  with  24  CFR 
3500.10. 

The  instructions  to  the  preparer  of  the 
closing  script  are  included  in  Appendix 
A  to  the  rule.  Examples  of  closing 
scripts  are  also  provided  in  Appendix  A 
to  the  rule.  All  instructions  for 
completing  the  closing  script  are 
proposed  to  be  codified  with  the  rule  at 
the  final  rule  stage. 

Enforcement.  The  Proposed  Rule.  The 
proposed  rule  provides  that  failure  to 
complete  the  HUD-1  in  accordance  with 
the  regulations  constitutes  a  violation  of 
Section  4  of  RESPA. 

H.  Permissibility  of  Average  Cost  Pricing 
and  Negotiated  Discounts 

The  Proposed  Rule.  The  proposed 
rule  would  recognize  pricing 
mechanisms  that  result  in  greater 
competition  and  lower  costs  to 
consumers,  specifically  average  cost 
pricing  and  some  discounts  among 
settlement  service  providers,  including 
volume-based  discounts.  The  proposed 
rule  would  amend  24  CFR  3500.8  and 
would  explain  that  charges  for  third 
party  services  may  be  calculated  using 
average  cost  pricing  mechanisms  based 
on  appropriate  methods  established  by 
HUD.  These  mechanisms  would  also 
accommodate  certain  volume-based 
discounts.  Although  the  third  party 
charge  on  any  one  loan  may  be  higher 
than  the  average,  the  third  party  charge 
on  another  loan  may  be  lower,  provided 
that  borrowers  are  being  charged  no 
more  than  the  average  price  actually 
received  by  the  third  parties  during  the 
period  on  which  the  average  price  is 
computed.  The  proposed  rule  would 
allow  loan  originators  to  disclose  on  the 
HUD-1  an  average  cost  price  in 
accordance  with  one  of  several  specific 
methods.  The  proposed  rule  would  also 
amend  24  CFR  3500.14(d)  and  the 
definition  of  “thing  of  value”  to  clarify 
that  it  is  permissible  for  settlement 
service  providers  to  negotiate  discounts 
in  the  prices  for  settlement  services,  so 
long  as  the  borrower  is  not  charged 
more  than  the  discounted  price.  The 
practice  of  negotiating  discounts  in 
prices — whether  among  settlement 
service  providers,  such  as  with  volume- 
based  discounts,  or  by  a  settlement 
service  provider  on  behalf  of 
consumers — can  serve  to  reduce  prices 
to  consumers. 

Discussion.  In  this  proposed  rule, 
HUD  is  seeking  to  facilitate  pricing 
arrangements  that  will  benefit 
consumers.  HUD  has  determined  that  in 
the  evolving  marketplace,  certain  loan 
originators  and  third  party  settlement 
service  providers  may  wish  to  adopt 
average  cost  pricing  and  to  offer 
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discounts,  including  volume-based 
discounts.  HUD  welcomes  comment  on 
these  and  any  other  pricing  techniques 
that  may  result  in  greater  competition 
and  lower  costs  to  consumers  and  that 
are  consistent  with  the  purposes  of 
RESPA. 

Congress  authorized  the  Secretary, 
pursuant  to  Section  19(a)  of  RESPA,  to 
prescribe  such  rules  and  regulations  and 
to  make  such  interpretations  as  may  be 
necessary  to  achieve  the  purposes  of 
RESPA.  In  enacting  RESPA,  Congress 
found  that  reforms  in  the  real  estate 
settlement  process  were  needed  to 
protect  consumers  from  the 
unnecessarily  high  settlement  charges 
that  had  evolved  in  some  areas  of  the 
country.  Congress  explained  the 
purpose  of  RESPA  as  being  to  effect 
changes  in  the  residential  settlement 
process  that  will  result  “in  more 
effective  advance  disclosure  to  home 
buyers  and  sellers  of  settlement  costs” 
and  “the  elimination  of  kickbacks  or 
referral  fees  that  tend  to  increase 
unnecessarily  the  costs  of  certain 
settlement  services.” 

Congress  sought  to  achieve  its 
purposes  through  both  prohibitions  on 
conduct  and  better  consumer 
disclosures.  The  Senate  Committee 
Report  on  S.3164,  the  bill  that  was 
eventually  enacted  as  RESPA,  noted  that 
the  Committee  on  Housing,  Banking, 
and  Urban  Affairs  recommended  an 
approach  to  the  problems  of  settlement 
costs  that  would  regulate  the  underlying 
business  relationships  and  procedures 
of  which  the  costs  are  a  function,  rather 
than  regulating  closing  costs  directly. 
(See  S  Rep.  93-866,  at  3  (1974).) 
Through  the  prohibitions  against 
kickbacks  and  unearned  fees  in  Section 
8  and  the  escrow  account  requirements 
in  Section  10,  the  Senate  Committee 
was  aiming  to  ensure  that  the  costs  of 
buying  a  home  would  not  be 
“unreasonably  or  unnecessarily 
inflated”  (Id).  In  fact,  the  Committee 
expected  that  advance  disclosure  of 
settlement  charges  would  reduce  or 
eliminate  many  “unnecessary  or 
unreasonably  high  settlement  charges” 
(Id). 

Section  4(a)  of  RESPA  authorizes  the 
Secretary  to  prescribe  the  primary 
disclosure  document  for  settlement,  the 
Uniform  Settlement  Statement, 
generally  known  as  the  HUD-1  (or 
HUD— 1A)  Settlement  Statement.  This 
standard  form  is  used  at  settlement  to 
disclose  all  charges  imposed  on  the 
borrower  and  the  seller.  Section  4  is 
silent,  however,  on  how  such  charges 
are  calculated.  Congress  expressly 
encouraged  flexibility  on  the 
application  of  at  least  some  of  the 
Section  4  requirements  relating  to  the 


HUD-1  Settlement  Statement,  by 
allowing  for  the  deletion  from  the  form 
of  items  that  are  not  required  by  local 
custom. 

In  Section  5(c)  of  RESPA,  Congress 
required  that  the  lender  provide  to  the 
borrower  “a  good  faith  estimate  of  the 
amount  or  range  of  charges”  that  the 
borrower  is  likely  to  incur  at  settlement. 
Section  5,  like  Section  4,  is  silent  on 
how  such  charges  are  to  be  calculated. 
This  GFE  of  charges  is  to  be  included 
with  a  special  information  booklet  that 
contains  information  about  the 
homebuying  and  home  finance  process. 
Section  5(b)(1)  of  RESPA  requires  that 
the  booklet  include  “a  description  and 
explanation  of  the  nature  and  purpose 
of  each  cost  incident  to  a  real  estate 
settlement,”  but  does  not  require  that 
each  charge  be  calculated  on  a  per- 
transaction  cost  basis.  Section  8(c)  of 
RESPA  is  evidence  of  the  approach  that 
regulates  the  underlying  business 
relationships  and  procedures,  in  that  it 
exempts  specific  kinds  of  business 
payments  from  being  found  to  violate 
RESPA’s  prohibitions  on  kickbacks, 
referral  fees,  and  unearned  fees.  Section 
8(c)(1)  establishes  exemptions  for 
payments  between  title  companies  and 
their  agents,  between  lenders  and  their 
agents,  and  to  attorneys,  for  services 
actually  performed.  Similar  exemptions 
are  established  in  subsections  (c)(3)  and 
(c)(4)  for  payments  between  real  estate 
brokers  and  their  agents,  and  among 
affiliated  businesses.  In  section  8(c)(2), 
Congress  permits  settlement  service 
providers  to  be  compensated  “for  goods 
or  facilities  actually  furnished  [and]  for 
services  actually  performed,”  without 
requiring  a  particular,  regimented 
pricing  structure. 

Section  8(c)(5)  of  RESPA  gives  the 
Secretary  discretion  to  permit  “such 
other  payments  or  classes  of  payments 
*  *  *  as  are  specified  in  regulations 
prescribed  by  the  Secretary,  after 
consultation  with  [other  Federal 
officials  and  entities].”  Through  this 
section  and  section  19,  the  Secretary  has 
been  given  broad  regulatory  authority  to 
address  changes  in  the  real  estate 
marketplace  under  RESPA. 

HUD’s  current  regulations 
implementing  RESPA  have  sometimes 
been  cited  as  obstacles  to  consumer- 
friendly  business  practices,  however. 
Discussions  at  the  RESPA  Reform 
Roundtables  during  2005  and  additional 
comments  from  both  industry 
representatives  and  consumer  advocates 
have  suggested  the  need  for  greater 
competition  among  settlement  service 
providers.  In  light  of  these  suggestions, 
the  Secretary  has  determined  that,  in 
HUD’s  implementation  of  RESPA,  there 
should  be  greater  flexibility  for  cost 


pricing  formulas  that  bring  more 
innovation  and  increased  price 
competition  to  the  settlement  process. 
HUD  proposes  to  recognize  in  the 
regulations  that  innovative  approaches 
such  as  average  cost  pricing  and  certain 
discounts,  including  volume-based 
discounts,  may  serve  to  lower 
settlement  costs  to  consumers  without 
violating  the  statutory  requirements  of 
RESPA. 

The  practices  of  negotiating  price 
reductions — whether  among  settlement 
service  providers  or  by  an  individual 
settlement  seivice  provider  on  behalf  of 
consumers — can  serve  to  reduce  prices 
to  consumers.  Such  arrangements  are 
not  contrary  to  the  purposes  of  RESPA 
and  do  not  violate  section  8  when  any 
and  all  pricing  benefits  are  passed  on  to 
consumers.  Accordingly,  in  today’s 
proposed  rule,  HUD  is  amending  the 
definition  of  “thing  of  value”  set  forth 
in  24  CFR  3500.14(d)  to  exclude 
discounts  negotiated  by  settlement 
service  providers  based  on  negotiated 
pricing  arrangements,  provided  that  no 
more  than  the  reduced  price  is  charged 
to  the  borrower  and  disclosed  on  the 
HUD-1/1A. 

In  the  2002  proposed  rulemaking,  in 
the  context  of  loan  originators  being 
subject  to  tolerances  for  their  GFE 
estimates  of  settlement  service  charges, 
HUD  recognized  that: 

[T]he  new  GFE’s  tighter  requirements  on 
estimated  third  party  charges  may  cause 
many  loan  originators  not  already  doing  so  to 
seek  to  establish  pricing  arrangements  with 
specific  third  party  settlement  service 
providers  in  advance,  in  order  both  to  ensure 
they  are  able  to  meet  the  tolerances  and  to 
ensure  lower  prices  for  their  customers.  As 
part  of  negotiations  for  such  arrangements, 
many  originators,  particularly  those  with  a 
substantial  volume  of  business,  may  seek 
prices  from  third  party  providers  that  are 
lower  than  those  providers  offer  on  a  retail 
basis.  However,  because  Section  8  of  RESPA 
broadly  prohibits  providing  a  “thing  of 
value,”  which  is  specifically  defined  to 
include  discounts,  in  exchange  for  the 
referral  of  business,  many  loan  originators 
have  been  reluctant  to  openly  seek  such 
pricing  benefits,  even  where  any  such 
discount  in  the  price  is  passed  on  to  the 
borrower.  HUD  believes  that  the  fundamental 
purpose  of  RESPA  is  to  lower  settlement 
costs  to  borrowers,  and  it  is  therefore 
contrary  to  the  law’s  objectives  to  interpret 
the  anti-referral  fee  provisions  of  Section  8  to 
prohibit  one  settlement  service  provider  from 
using  its  market  power  to  negotiate 
discounted  prices,  as  long  as  the  entire 
discounted  price  negotiated  by  the  originator 
is  charged  to  the  borrower  and  reported  as 
part  of  the  total  charge.  *  *  * 

67  FR  49134,  49151  (July  29,  2002). 

Lender  comments  on  the  2002 
Proposed  Rule  and  discussions  during 
the  RESPA  Reform  Roundtables  in  2005 
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continued  to  cite  a  need  for  a  complete 
exemption  from  section  8  before  lenders 
could  use  pricing  models  that  would 
allow  them  to  introduce  more  price 
competition  in  the  marketplace.  These 
comments  were  primarily  in  the  context 
of  the  mortgage  packaging  proposal, 
however,  and  in  2002  HUD  had 
proposed  a  “safe  harbor”  or  section  8 
exemption  in  that  context.  In  advance  of 
that  proposal,  HUD  had  determined  that 
in  order  to  fully  develop  the  potential  to 
reduce  closing  costs,  loan  originators 
would  be  able  to  seek  discounts, 
including  volume-based  discounts,  and 
to  utilize  average  cost  pricing.  Today’s 
proposed  rule  relies  on  adapting  the 
GFE  requirements  to  broaden  the 
mortgage  lending  and  settlement 
services  marketplace,  without  a  need  for 
specific  packaging  proscriptions  and 
requirements  or  a  section  8  exemption. 

HUD  believes  that  no  such  exemption 
is  necessary  in  order  to  permit  average 
cost  pricing  and  discounting,  including 
volume-based  discounts.  Rather,  HUD 
has  determined  that  RESPA  provides 
enough  flexibility  to  permit  a  variety  of 
approaches  to  fee  calculations,  so  long 
as  they  do  not  unnecessarily  increase 
fees  charged  to  consumers.  During  the 
2005  RESPA  Roundtables,  some  loan 
originators  and  third  party  settlement 
service  providers  also  took  the  position 
that  neither  a  full  section  8  exemption 
nor  formal  authority  for  packaging  is 
needed.  These  providers  believed  that 
development  of  different  pricing 
mechanisms  and  some  discounts  could 
promote  market  innovation  and 
increased  price  competition. 

In  this  rule,  the  Secretary  is  proposing 
to  use  the  authority  under  section  19(a) 
of  RESPA  to  permit  pricing  techniques 
using  average  cost  pricing  and  certain 
discounts,  consistent  with  RESPA’s  GFE 
and  settlement  statement  requirements, 
and  with  section  8.  HUD  believes  that 
consumers  will  ultimately  benefit  from 
negotiated  pricing  among  and  by 
settlement  service  providers.  This 
proposed  rule  seeks  to  lower  consumer 
costs  by  permitting  settlement  service 
providers  who  procure,  or  who  help 
consumers  to  obtain,  third  party 
settlement  services,  to  negotiate  the 
pricing  of  these  services  by  the  third 
party  provider.  By  using  average  cost 
pricing,  settlement  service  providers 
could  avoid  having  to  track  individual 
prices  paid  for  third  party  services  on  a 
transaction-by-transaction  basis,  thereby 
lowering  administrative  costs  that 
would  be  passed  on  to  consumers. 

The  proposed  rule  would  make  clear 
that  where  average  cost  pricing  is  used, 
the  evaluation  of  prices  of  third  party 
services  should  focus  on  all  of  the  loan 
originator’s  transactions  together,  rather 


than  viewing  each  transaction 
separately.  An  individual  borrower 
might  be  charged  more  or  less  than  the 
actual  amount  paid  for  that  service  in  an 
individual  transaction,  provided  that 
borrowers  are  being  charged  no  more 
than  the  average  price  actually  received 
by  third  parties  during  the  period  in 
which  the  average  price  is  computed. 

The  proposed  rule  sets  forth  two 
specific  methods  that  loan  originators 
may  use  to  calculate  an  average  price  for 
a  particular  settlement  service.  The  loan 
originator  would  designate  a  recent  6- 
month  period  as  the  “averaging  period” 
for  purposes  of  calculating  the  average 
price.  The  same  average  price  must  then 
be  used  in  every  transaction  in  that  class 
of  transactions  for  which  a  GFE  is 
provided  following  the  averaging  period 
until  a  new  averaging  period  is 
established.  The  average  price  would  be 
calculated  either  as:  (1)  The  actual 
average  price  for  the  settlement  service 
during  the  averaging  period;  or  (2)  a 
projected  average  under  a  tiered  pricing 
contract,  based  on  the  number  of  y 
transactions  that  actually  closed  during 
the  recent  averaging  period.  If  a  loan 
originator  uses  one  of  these  methods  to 
calculate  the  average  price  for  a 
settlement  service,  HUD  will  deem  the 
loan  originator  to  have  complied  with 
the  requirements  of  the  rule. 

HUD  welcomes  comments  on  its 
proposed  methods  for  calculating 
average  cost  prices  and  on  any 
alternative  methods  that  should  be 
permitted.  Specifically,  HUD  welcomes 
comments  on  how  to  define  “class  of 
transactions.”  For  example,  “class  of 
transactions”  could  be  defined  by  loan 
type,  or  loan-to-value  ratio.  HUD  is  also 
interested  in  suggestions  on  alternative 
average  cost  pricing  methods  and  other 
pricing  methods  that  benefit  consumers 
and  are  based  on  factors  that  would  lead 
to  charges  to  the  consumer  (and  the 
disclosure  of  such  charges)  that  are 
easily  calculated,  verified,  and  enforced, 
but  difficult  to  manipulate  in  an  abusive 
manner.  Such  factors  could  include,  for 
example: 

(a)  Experience  over  a  period  of  time 
that  is  longer  or  shorter  than  that 
currently  provided  in  the  proposed  rule; 

(b)  Prices  for  the  service  among  the 
usual  third  party  providers  upon  which 
the  lender  or  other  settlement  service 
usually  relies; 

(c)  General  industry  practices;  and 

(d)  A  reasonable  projection  of  future 
costs. 

Finally,  with  regard  to  any  pricing 
method  used  by  a  settlement  service 
provider,  if  a  violation  of  section  8  of 
RESPA  is  alleged  and  an  investigation 
ensues,  the  proposed  rule  would  place 
the  burden  on  the  targeted  settlement 


service  provider  to  demonstrate 
compliance  with  a  permissible  pricing 
method  through  the  production  of 
relevant  records. 

1.  Changes  To  Strengthen  Prohibition 
Against  Requiring  the  Use  of  Affiliates 

The  Proposed  Rule.  The  proposed 
rule  would  change  the  definition  of 
“required  use”  in  §  3500.2,  so  that 
consumers  would  be  more  likely  to  shop 
for  the  homes  and  home  features,  and 
the  loans  and  other  settlement  services, 
that  are  best  for  them,  free  from  the 
influence  of  disingenuous  referral 
arrangements.  HUD  intends  the  rule  to 
establish  that,  in  a  real  estate  transaction 
covered  by  RESPA,  incentives  that 
consumers  may  want  to  accept  and 
disincentives  that  consumers  may  want 
to  avoid  should  be  analyzed  similarly 
for  compliance  with  RESPA. 

This  change  would  make  it  clear  that 
HUD  views  economic  disincentives  that 
a  consumer  can  avoid  only  by 
purchasing  a  settlement  service  from 
particular  providers  or  businesses  to 
which  the  consumer  has  been  referred 
to  be  potentially  as  problematic  under 
RESPA  as  are  economic  incentives  that 
are  contingent  on  the  consumer’s  choice 
of  a  particular  settlement  service 
provider.  In  particular,  the  change 
proposed  today  may  affect  the  analysis 
under  section  8(a)  of  disincentives  that 
are  avoided  only  by  using  an  affiliated 
settlement  service  provider.  The  change 
may  also  affect  sellers  who  use 
disincentives  to  influence  a  borrower’s 
choice  of  a  particular  title  company. 

Consumer  business  capturea  through 
economic  incentive  or  disincentive 
arrangements  can  raise  questions  about 
violations  of  section  8(a)  of  RESPA.  The 
change  proposed  today  may  eliminate 
the  argument  by  affiliated  businesses 
that  there  is  no  “required  use”  that 
prevents  them  from  invoking  the 
affiliated  business  exemption  to  section 
8  violations  that  involve  consumer 
incentives  and  disincentives.  The 
modifications  in  the  proposed  rule  are 
not  intended  to  prevent  discounts  that 
are  beneficial  to  consumers,  however. 
The  revised  definition  states  that  the 
offering  by  a  settlement  service  provider 
of  an  optional  package  or  a  combination 
of  bona  fide  settlement  services  to  a 
borrower  at  a  total  price  lower  than  the 
sum  of  the  prices  of  the  individual 
settlement  services  would  not  constitute 
a  “required  use.”  By  separate 
amendment  to  §  3500.14(d),  such 
arrangements  are  defined  as  not  being  a 
thing  of  value,  and  so  would  not  be  in 
violation  of  the  referral  prohibitions  in 
section  8(a)  of  RESPA. 

The  proposed  revision  to  the 
“required  use”  definition  would 
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continue  to  apply  in  two  sections  of  the 
regulations:  The  affiliated  business 
exemption  in  §  3500.15,  and  the 
prohibition  on  the  seller  requiring  the 
buyer  to  purchase  title  insurance  from  a 
particular  company  in  §  3500.16. 
However,  as  part  of  the  proposed 
amendment  of  §  3500.7,  and  in  light  of 
other  changes  that  would  be  made  by 
this  proposed  rule,  the  term  “required 
use”  would  no  longer  apply  as  it  does 
currently  in  §  3500.7(e). 

Discussion.  Section  8(a)  of  RESPA 
prohibits  persons  from  giving  or 
receiving  a  thing  of  value,  pursuant  to 
an  agreement  for  the  referral  of  business 
incident  to  a  settlement  service  in  a 
covered  transaction.  RESPA  was 
amended  in  1983  to  allow  businesses  to 
make  referrals  to  affiliated  businesses, 
however,  and  to  receive  a  benefit  from 
their  ownership  interest  in  the  affiliated 
businesses,  so  long  as  three  conditions 
are  met  (see  section  8(c)(4)).32  One  of 
the  three  conditions  is  that  affiliated 
businesses  may  not  require  consumers 
to  use  any  particular  provider  of 
settlement  services.  The  term  “required 
use”  is  currently  defined  in  §  3500.2  of 
HUD’s  regulations  to  mean  a  situation  in 
which  a  person  must  use  a  particular 
provider  of  a  settlement  service  in  order 
to  have  access  to  some  distinct  service 
or  property.  In  addition,  the  term 
appears  in  section  9  of  RESPA  33,  and  in 
§§  3500.7(e),  3500.14(f),  3500.15(b)(2), 
and  3500.16  of  HUD’s  implementing 
regulations. 

HUD  believes  that  some  businesses 
have  used  the  affiliated  business 
arrangement  exception  in  section  8  of 
RESPA  to  steer  consumers  to  affiliated 
settlement  service  providers  that  may 
not  provide  the  best  mortgage  products 
or  settlement  services  for  those 
consumers.  A  number  of  such 
complaints  stem  from  builders,  who  are 
in  a  position  to  refer  settlement  service 
business,  that  use  incentives  or 
penalties  to  steer  consumers  to  the 
builders’  affiliated  mortgage  and  title 
companies.  Consumers  have  frequently 
contacted  HUD  to  express  concerns  and 
register  complaints  about  these 


32  Section  8(c)(4)  (12  U.S.C.  2607(c)(4))  of  RESPA 
states  in  part  that  “Nothing  in  this  section  shall  be 
construed  as  prohibiting  *  *  *  affiliated  business 
arrangements  so  long  as  (A)  a  disclosure  is  made 
of  the  existence  of  such  an  arrangement  to  the 
person  being  referred  *  *  *,  (B)  such  person  is  not 
required  to  use  any  particular  provider  of 
settlement  services,  and  (C)  the  only  thing  of  value 
that  is  received  from  the  arrangement,  other  than 
the  payments  permitted  under  this  subsection,  is  a 
return  on  the  ownership  interest  *  * 

33  Section  9  states  in  part  that  “(nlo  seller  of 
property  *  *  *  shall  require  directly  or  indirectly, 
as  a  condition  to  selling  the  property,  that  title 
insurance  covering  the  property  be  purchased  by 
the  buyer  from  any  particular  title  company.” 


practices,  which  usually  fall  into  one  of 
two  categories. 

First,  consumers  complain  that  the 
cost  to  the  builders  of  incentives  and 
discounts  related  to  the  homes 
themselves  have  been  built  into  the 
sales  price  of  the  homes,  so  that  they  are 
not  true  incentives  and  discounts,  but 
are  penalties  (i.e.,  higher  sales  prices)  - 
that  are  imposed  if  the  consume* 
chooses  an  unaffiliated  settlement 
service  provider.  Second,  consumers 
complain  that  the  rates  and  fees  charged 
by  builders’  affiliated  settlement  service 
providers  are  higher  than  what  would 
be  charged  by  unaffiliated  settlement 
service  providers.  In  both  of  these  cases, 
consumers  may  be  confused  about  the 
value  of  the  “deal,”  and  may  forego 
shopping  for  lower  rates  and  fees 
offered  by  unaffiliated  settlement 
service  providers. 

For  example,  HUD  has  recently 
received  complaints  such  as: 

•  A  buyer  was  offered  a  $22,000  discount 
on  the  price  of  a  home  for  using  the  builder's 
affiliated  lender,  but  the  interest  rate  offered 
by  the  lender  was  Vfe  point  higher  than  the 
market  rate,  and  the  origination  fee  charged 
by  the  affiliated  lender  was  higher. 

•  A  buyer  would  be  required  to  make  a 
higher  earnest  money  deposit  and  would  lose 
a  $2,000  “closing  incentive”  if  the  buyer  did 
not  use  the  builder’s  affiliated  lender. 

•  A  builder  promised  a  $3,000  incentive 
on  the  purchase  price  and  $6,000  toward 
closing  costs  if  the  buyer  used  the  builder’s 
affiliated  lender,  which  charged  an  interest 
rate  that  was  1  percent  higher  than  the 
market  rate  and  additional  fees. 

The  effect  of  the  change  made  by  the 
proposed  rule  in  the  definition  of 
“required  use”  is  not  limited  to  builders 
and  their  affiliated  settlement  service 
providers.  Any  businesses  that  are 
either  clearly  affiliated  because  of  their 
company  structures,  or  that  would  be 
deemed  to  be  in  an  “affiliated  business 
arrangement”  under  RESPA’s 
definitions  of  that  term  and  the  related 
term  of  “associate,”  should  be  aware  of 
the  change  in  the  definition  of  “required 
use”  in  this  proposed  rule.  This  change 
could  affect  the  applicability  of  the 
affiliated  business  requirements  to  those 
businesses. 

Further,  the  definition  applies  to  all 
sellers  of  property  in  RESPA  covered 
transactions,  for  purposes  of  the 
prohibitions  in  section  9  of  RESPA 
against  requiring  directly  or  indirectly 
that  buyers  purchase  title  insurance 
from  any  particular  title  company. 

HUD  is  requesting  comments  on 
whether  the  proposed  change  in  the 
definition  of  “required  use”  will  better 
serve  the  purposes  of  RESPA  and 
whether  further  improvements  could  be 
made  in  the  definition  to  accomplish 


the  intent  of  both  the  affiliated  business 
exemption  in  section  8  and  the 
prohibition  in  section  9  on  the  required 
use  of  a  title  company. 

/.  Technical  Amendments  to  Current 
RESPA  Regulations 

The  Proposed  Rule.  The  proposed 
rule  would  update  the  current  RESPA 
regulations  concerning  the  provision  of 
the  mortgage  servicing  disclosure 
statement  within  3  days  of  an 
application  for  a  mortgage  loan,  to 
ensure  consistency  with  current 
statutory  requirements.  In  addition,  the 
proposed  rule  would  update  the  current 
escrow  regulations,  by  removing 
outdated  provisions. 

Specifically,  the  proposed  rule  would 
amend  current  §  3500.21  to  conform  to 
the  Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1996  (Title 
II  of  the  Omnibus  Consolidated 
Appropriations  Act,  1997)  (Pub.  L.  104— 
208)  (the  Act).  Section  2103(a)  of  the 
Act  amended  section  6(a)  of  RESPA  to 
eliminate  the  requirement  that 
applicants  for  federally  related  mortgage 
loans  be  provided  a  disclosure 
describing  the  lender’s  historical 
practice  regarding  the  sale  or  transfer  of 
servicing  rights,  and  the  requirement 
that  loan  applications  contain  signed 
statements  from  applicants 
acknowledging  that  they  have  read  and 
understood  the  disclosure  provided. 

On  May  9,  1997,  the  Department 
published  a  proposed  rule  (62  FR 
25740)  designed  in  part  to  modify 
HUD’s  existing  RESPA  regulations 
concerning  the  disclosure  to  mortgage 
borrowers  of  information  pertaining  to 
the  lender’s  practices  regarding  the 
transfer  or  sale  of  servicing  rights 
(RESPA  section  6(a)),  in  order  to  make 
the  regulations  consistent  with  1996 
statutory  amendments  effected  by  the 
Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act.  The 
Department  received  numerous 
comments  on  the  proposed  rule,  and  the 
comments  were  generally  favorable. 
However,  the  Department  never 
finalized  that  proposed  rule.  Due  to  the 
amount  of  time  that  has  passed  since  the 
first  proposed  rule,  today’s  proposed 
rule  seeks  comment  on  changes  to 
conform  the  transfer  of  servicing 
disclosure  requirements  to  the  current 
statutory  requirements. 

In  addition,  the  proposed  rule  would 
make  changes  to  current  §  3500.17  to 
eliminate  the  phase-in  period  for 
aggregate  accounting  for  escrow 
accounts.  The  phase-in  period  was  a 
transitional  provision  that  expired  on 
October  27,  1997.  All  servicers  are 
currently  required  to  use  the  aggregate 
accounting  method.  Today’s  proposed 
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rule  would  clarify  this  by  eliminating 
provisions  from  §  3500.17  that  relate 
only  to  the  alternate  accounting 
methods  that  were  permitted  during  the 
phase-in  period. 

K.  ESIGN  Applicability  to  RESPA 
Disclosures 

The  Proposed  Rule.  The  proposed 
rule  would  amend  HUD’s  RESPA  rules 
to  explicitly  recognize  the  current 
statutory  applicability  of  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act  (ESIGN),  15  U.S.C.  7001- 
7031,  to  RESPA.  This  amendment  is 
intended  to  make  clear  that  all  RESPA 
disclosures  may  be  provided  to 
consumers  in  electronic  form,  so  long  as 
the  consumer  consents  to  receive  such 
disclosures  in  electronic  form  and  the 
other  specific  conditions  of  ESIGN  are 
met.  This  recognition  of  the 
applicability  of  ESIGN  to  RESPA  would 
also  make  clear  that  all  documents 
required  to  be  retained  under  RESPA 
may  be  retained  in  electronic  format,  so 
long  as  the  ESIGN  requirements  for 
document  retention  are  met. 

V.  Questions  for  Commenters 

HUD  welcomes  comments  on  all 
aspects  of  the  proposal.  In  addition, 

HUD  specifically  requests  comment  on 
the  following  issues: 

1.  Whether  a  12-month 
implementation  period  for  the  GFE  is 
appropriate.  (Section  IV.D.) 

2.  The  proposed  GFE,  as  well  as  the 
proposed  HUD-l/lA  Settlement 
Statement  Forms. 

3.  Possible  additional  ways  to 
increase  consumer  understanding  of 
adjustable  rate  mortgages. 

4.  Whether  the  proposed  requirements 
for  completing  and  delivering  the 
Addendum  to  the  HUD-l/lA,  including 
the  mandatory  reading  of  the  Closing 


Script  by  the  party  conducting  the 
closing  to  the;  borrower(s),  are  the  best 
methods  for  assuring  that  borrcrwer(s) 
understand  their  loan  terms  and  the 
differences  between  the  GFE  and  the 
HUD-l/lA. 

5.  Whether  a  provision  should  be 
added  to  the  RESPA  regulations 
allowing  a  loan  originator,  for  a  limited 
time  after  closing,  to  address  the  failure 
to  comply  with  tolerances  under  the 
proposed  GFE  requirements,  and  if  so, 
how  should  such  a  provision  be 
structured?  (Section  IV.E.  10)  Would 
such  a  provision  be  useful,  and  if  so, 
what  would  be  the  appropriate  time 
frame  for  finding  and  refunding  excess 
charges?  Could  such  a  provision  be  - 
abused,  and  therefore  harmful  to 
consumers?  Would  the  ability  of 
prosecutors  to  exercise  enforcement 
discretion  obviate  the  need  for  such  a 
provision? 

6.  Proposed  methods  for  calculating 
average  cost  prices  and  on  any 
alternative  methods  that  should  be 
permitted.  (Section  IV.H.)  Specifically, 
how  to  define  “class  of  transactions.” 
Comments  are  also  invited  on 
alternative  average  cost  pricing  methods 
and  other  pricing  methods  that  benefit 
consumers  and  are  based  on  factors  that 
would  lead  to  charges  to  the  consumer 
and  disclosure  of  such  charges  that  are 
easily  calculated,  verified,  and  enforced, 
but  difficult  to  manipulate  in  an  abusive 
manner.  Such  factors  could  include: 

(a)  Experience  over  a  period  of  time 
that  is  longer  or  shorter  than  that 
currently  provided  in  the  proposed  rule; 

(b)  Prices  for  the  service  among  the 
usual  third  party  providers  upon  which 
the  lender  or  other  settlement  service 
usually  relies; 

(c)  General  industry  practices;  and 

(d)  A  reasonable  projection  of  future 
costs. 


7.  Whether  the  proposed  change  in 
the  definition  of  “required  use”  will 
better  serve  the  purposes  of  RESPA  and 
whether  further  improvements  could  be 
made  in  the  definition  to  accomplish 
the  intent  of  both  the  affiliated  business 
exemption  in  section  8  and  the 
prohibition  in  section  9  on  the  required 
use  of  a  title  company.  (Section  IV.I.) 

8.  With  respect  to  the  revised 
definition  of  “Good  Faith  Estimate”  set 
forth  in  the  proposed  rule  language  at  24 
CFR  3500.2,  is  the  standard  set  forth 
sufficient  to  ensure  that  good  faith 
estimates  will  be  filled  out  consistently 
by  all  loan  originators  in  a  particular 
community? 

9.  Should  the  Section  6  disclosure  on 
transfer  of  servicing  that  is  required 
under  RESPA  be  included  on  the  GFE? 

10.  Should  a  loan  originator  be 
required  to  include  a  “no  cost  loan”  on 
the  trade-off  chart  on  page  3  of  the  GFE 
as  one  of  the  alternative  loans  if  it  is  not 
the  loan  for  which  the  GFE  is  written? 

VI.  Findings  and  Certifications 

The  Paperwork  Reduction  Act 
Information  Collection  Requirements 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520).  In 
accordance  with  the  Paperwork 
Reduction  Act,  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information,  unless  the  collection 
displays  a  currently  valid  OMB  control 
number. 

The  burden  of  the  information 
collections  in  this  proposed  rule  is 
estimated  as  follows: 


Reporting  and  Recordkeeping  Burden 


Information  collection 

Number  of 
respondents 

Frequency  of 
response 

Responses 
per  annum 

Burden  hour 
per  response 

Annual  burden 
hours 

Hourly  cost 

Annual  cost 

GFE/Information  Book¬ 
let  . 

50,000 

425 

21,250,000 

0.17 

5,3,612,500 

SJ1.14 

$112,493,250 

Sen/icing  Disclosure  .... 

0 

o 

o 

0 

0 

0 

0 

Transfer  Disclosure . 

20,000 

3,000 

60,000,000 

0.03 

1 ,800,000 

10.00 

18,000,000 

HUD-1  or  HUD-1  A  and 

Closing  Script  . 

Initial  Escrow . 

20,000 

2,000 

625 

4,875 

12,500,000 

9,750,000 

0.58 

0.08 

7,250,000 

780,000 

33.74 

*0.00 

244,615,000 

0 

Annual  Escrow  . 

2,000 

21,100 

42,200,000 

0.08 

3,376,000 

*20.00 

67,520,000 

Voluntary  Escrow  Ac¬ 
count  Payments . 

2,000 

600 

1,200,000 

0.08 

99,600 

20.00 

1 ,920,000 

AfBA  . 

10,000 

269 

2,689,500 

0.10 

268,950 

20.00 

5,379,000 

Totals  . 

149,589,500 

17,183,450 

$449,927,250 
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In  accordance  with  5  CFR 
1320.8(d)(1),  HUD  is  soliciting 
comments  from  members  of  the  public 
and  affected  agencies  concerning  this 
collection  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond;  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e:g.,  permitting  electronic 
submission  of  responses. 

Interested  persons  are  invited  to 
submit  comments  regarding  the 
information  collection  requirements  in 
this  rule.  Under  the  provisions  of  5  CFR 
part  1320,  OMB  is  required  to  make  a 
decision  concerning  this  collection  of 
information  between  30  and  60  days 
after  today’s  publication  date.  Therefore, 
a  comment  on  the  information 
collection  requirements  is  best  assured 
of  having  its  full  effect  if  OMB  receives 
the  comment  within  30  days  of  today’s 
publication.  Comments  must  refer  to  the 
proposal  by  name  and  docket  number 
(FR-5180)  and  must  be  sent  to:  HUD 
Desk  Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503,  Fax  number: 
(202)  395-6947  and  Reports  Liaison 
Officer,  Office  of  Housing — Federal 
Housing  Commissioner,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Room  9136, 
Washington,  DC  20410-8000. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of. 
1969  (42  U.S.C.  4332(2)(C)).  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  between 
the  hours  of  8  a.m.  and  5  p.m.  weekdays 
in  the  Regulations  Division,  Office  of 
General  Counsel,  U.S.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Room  10276, 
Washington,  DC  20410-0500.  Due  to 
security  measures  at  the  HUD 
Headquarters  building,  an  advance 
appointment  to  review  the  public 
comments  must  be  scheduled  by  calling 


the  Regulations  Division  at  (202)  402- 
3055  (this  is  not  a  toll-free  number). 
Individuals  with  speech  or  hearing 
impairments  may  access  this  number 
via  TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  (800)  877- 
8339. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

OMB  reviewed  this  proposed  rule 
under  Executive  Order  12866  (entitled 
“Regulatory  Planning  and  Review”), 
which  the  President  issued  on 
September  30,  1993.  This  rule  was 
determined  economically  significant 
under  the  executive  order.  Any  changes 
made  to  the  proposed  rule  subsequent  to 
its  submission  to  OMB  are  identified  in 
the  docket  file,  which  is  available  for 
public  inspection  in  the  Regulations 
Division,  Office  of  General  Counsel, 

U.S.  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Room  10276,  Washington,  DC  20410- 
0500.  The  Initial  Economic  Analysis 
prepared  for  this  rule  is  available  online 
at  http://www.hud.gov/respa,  and  for 
public  inspection  in  the  Regulations 
Division.  Due  to  security  measures  at 
the  HUD  Headquarters  building,  an 
advance  appointment  to  review  the 
public  comments  must  be  scheduled  by 
calling  the  Regulations  Division  at  (202) 
402-3055  (this  is  not  a  toll-free 
number).  Individuals  with  speech  or 
hearing  impairments  may  access  this 
number  through  TTY  by  calling  the 
Federal  Information  Relav  Service  at 
(800)  877-8339. 

Federalism  Impact 

This  proposed  rule  does  not  have 
federalism  implications  and  does  not 
impose  substantial  direct  compliance 
costs  on  state  and  local  governments  or 
preempt  state  law  within  the  meaning  of 
Executive  Order  13132  (entitled 
“Federalism”). 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
proposed  rule  and  has  determined  that 
the  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act. 

In  accordance  with  section  603  of  the 
Regulatory  Flexibility  Act,  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
has  been  prepared  and  has  been  made 
part  of  the  Economic  Analysis  prepared 
under  Executive  Order  12866.  The  IRFA 
portion,  however,  of  the  combined 
analysis  is  published  as  an  appendix  to 
this  proposed  rule.  The  IRFA  was  also 


submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  review  and  comment 
on  its  impact  on  business. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1531- 
1538)  (UMRA)  requires  federal  agencies 
to  assess  the  effects  of  their  regulatory 
actions  on  state,  local,  and  tribal 
governments  and  on  the  private  sector. 
This  proposed  rule  does  not,  within  the 
meaning  of  the  UMRA.  impose  any 
federal  mandates  on  any  state,  local,  or 
tribal  governments  nor  on  the  private 
sector. 

Congressional  Review  of  Final  Rules 

This  rule  constitutes  a  “major  rule”  as 
defined  in  the  Congressional  Review 
Act  (5  U.S.C.  Chapter  8).  At  the  final 
rule  stage,  this  rule  will  have  a  60-day 
delayed  effective  date  and  be  submitted 
to  the  Congress  in  accordance  with  the 
requirements  of  the  Congressional 
Review  Act. 

List  of  Subjects 

24  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement,  Indians — lands,  Loan 
programs — housing  and  community 
development.  Mortgage  insurance, 
Reporting  and  recordkeeping 
requirements,  Solar  energy. 

24  CFR  Part  3500 

Consumer  protection,  Condominiums, 
Housing,  Mortgagees,  Mortgage 
servicing.  Reporting,  and  Recordkeeping 
requirements. 

For  the  reasons  stated  in  the 
preamble,  HUD  proposes  to  amend  24 
CFR  parts  203  and  3500  as  follows: 

PART  203  —  SINGLE  FAMILY 
MORTGAGE  INSURANCE 

1.  The  authority  citation  for  part  203 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1709,  1710,  1715b, 
1715z-16,  and  1715u;  42  U.S.C.  3535(d). 

2.  In  §  203.27,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§  203.27  Charges,  fees,  or  discounts. 

(a)  *  *  * 

(2)  A  charge  to  compensate  the 
mortgagee  for  expenses  incurred  in 
originating  and  closing  the  loan. 
provided  that  the  Commissioner  may 
establish  limitations  on  the  amount  of 
any  such  charge. 

***** 
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PART  3500— REAL  ESTATE 
SETTLEMENT  PROCEDURES  ACT 

3.  The  authority  citation  for  part  3500 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  2601  et  seq.;  42  U.S.C. 
3535(d). 

4.  In  §  3500.2,  paragraph  (b)  is 
amended  by  removing  the  definition  of 
Application;  revising  the  definitions  of 
Good  faith  estimate  or  GFE,  Mortgage 
broker,  and  Required  use  and  add,  in 
alphabetical  order,  the  following  new 
definitions  of  Adjustable  rate,  Balloon 
payment,  Closing  script,  Credit  or 
charge  for  the  specific  interest  rate 
chosen,  Good  faith  estimate  applicant 
or  GFE  applicant,  Good  faith  estimate 
application  or  GFE  application,  Loan 
originator,  Mortgage  application, 
Origination  service,  Prepayment 
penalty,  Primary  title  service,  Third 
party.  Tolerance,  and  Unforeseeable 
circumstances  to  read  as  follows: 

§3500.2  Definitions. 

***** 

(b)*  *  * 

Adjustable  rate  has  the  same  meaning 
as  “adjustable  rate”  under  the  Truth  in 
Lending  Act,  15  U.S.C.  1601  et  seq. 
(“TILA”). 

Balloon  payment  has  the  same 
meaning  as  “balloon  payment”  under 
the  Truth  in  Lending  Act,  15  U.S.C. 

1601  et  seq.  (“TILA”). 
***** 

Closing  script  means  the  disclosure 
document  prepared  for  the  closing  by 
the  settlement  agent,  pursuant  to 
information  provided  by  the  loan 
originator,  that  compares  the  loan  terms 
and  settlement  charges  estimated  on  the 
GFE  with  the  HUD-1 /HUD-1  A  and  that 
describes,  in  detail,  the  required  loan 
terms  for  the  specific  mortgage  loan  and 
related  settlement  information.  It  is  an 
addendum  to  the  HUD-1 /HUD-1  A. 

Credit  or  charge  for  the  specific 
interest  rate  chosen  means,  for  a 
mortgage  broker,  the  credit  or  charge  for 
the  specific  interest  rate  chosen  is  the 
difference  between  the  initial  loan 
amount  and  the  payment  to  the 
mortgage  broker  (i.e.,  the  sum  of  the 
price  paid  for  the  loan  by  the  lender  and 
any  other  payments  to  the  mortgage 
broker  from  the  lender).  When  the 
amount  paid  to  the  mortgage  broker 
exceeds  the  initial  loan  amount,  there  is 
a  credit  to  the  borrower  and  it  is  entered 
as  a  negative  amount  in  block  2  of  the 
GFE.  When  the  initial  loan  amount 
exceeds  the  amount  paid  to  the 
mortgage  broker,  there  is  a  charge  to  the 
borrower  and  it  is  entered  as  a  positive 
amount  in  block  2  of  the  GFE. 
***** 


Good  faith  estimate  or  GFE  means  an 
estimate  of  settlement  charges  a 
borrower  is  likely  to  incur,  as  a  dollar 
amount,  and  related  loan  information, 
based  upon  common  practice  and 
experience  in  the  locality  of  the 
mortgaged  property,  provided  on  the 
form  prescribed  in  Appendix  C  to  this 
part  that  is  prepared  in  accordance  with 
§  3500.7  and  the  Instructions  in 
Appendix  C  to  this  part. 

Good  faith  estimate  applicant  or  GFE 
applicant  means  any  prospective 
borrower  for  a  federally  related 
mortgage  loan  who  submits  a  GFE 
application. 

Good  faith  estimate  application  or 
GFE  application  means  a  written  or  oral 
submission  to  a  loan  originator  by  a 
prospective  borrower  to  obtain  a  GFE  for 
a  specific  loan  product.  The  loan 
originator  may  require  the  GFE 
applicant  to  provide  no  more  than  the 
prospective  borrower’s  name,  Social 
Security  number,  property  address, 
monthly  income,  the  borrower’s  best 
estimate  of  the  value  of  the  property,’ 
and  the  mortgage  loan  amount  sought  by 
the  borrower  to  obtain  a  GFE.  A  GFE 
application  shall  either  be  in  writing  or 
electronically  submitted,  including  a 
written  record  of  an  oral  application,  so 
that  the  loan  originator  can  retain  a 
record  of  the  application.  If  the 
submission  does  not  state  or  identify  a 
specific  property,  the  submission  is  not 
a  GFE  application.  The  subsequent 
addition  of  an  identified  property  to  the 
submission  converts  the  submission  to  a 
GFE  application.  Neither  a  GFE 
application  nor  an  application  for  a 
prequalification  is  a  mortgage 
application  for  a  federally  related 
mortgage  under  this  part. 
***** 

Loan  originator  means  a  lender  or 
mortgage  broker. 

***** 

Mortgage  application  means  a 
submission  to  a  loan  originator  by  a 
prospective  borrower  of  such  financial 
and  other  information,  whether  written 
or  computer-generated,  as  a  loan 
originator  may  require  to  begin  final 
underwriting,  and  such  other  steps  as 
are  necessary  to  originate  a  mortgage 
loan  for  the  prospective  borrower. 

Mortgage  broker  means  a  person  (not 
an  employee  of  a  lender)  or  entity  that 
renders  origination  services  in  a  table 
funded  or  intermediary  transaction.  A 
loan  correspondent  approved  under  24 
CFR  202.8  for  Federal  Housing 
Administration  programs  is  a  mortgage 
broker  for  purposes  of  this  part. 
***** 

Origination  service  means  any  service 
involved  in  the  creation  of  a  mortgage 


loan,  including  but  not  limited  to  the 
taking  of  loan  applications,  loan 
processing,  and  the  underwriting  and 
funding  of  loans,  and  the  processing  and 
administrative  services  required  to 
perform  these  functions. 
***** 

Prepayment  penalty  has  the  same 
meaning  as  “prepayment  penalty” 
under  the  Truth  in  Lending  Act,  15 
U.S.C.  1601  et  seq.  (“TILA”). 

Primary  title  service  means  any 
service  involved  in  the  provision  of  title 
insurance  (lender  or  owner  policy)  and 
settlement  or  closing  services,  including 
but  not  limited  to:  title  examination  and 
evaluation;  preparation  and  issuance  of 
title  commitment;  clearance  of 
underwriting  objections;  preparation 
and  issuance  of  a  title  insurance  policy 
or  policies;  and  the  processing  and 
administrative  services  required  to 
perform  these  functions. 
***** 

Required  use  means  a  situation  in 
which  a  borrower’s  access  to  some 
distinct  service,  property,  discount, 
rebate,  or  other  economic  incentive,  or 
the  borrower’s  ability  to  avoid  an 
economic  disincentive  or  penalty,  is 
contingent  upon  the  borrower  using  or 
failing  to  use  a  referred  provider  of 
settlement  services.  However,  the 
offering  by  a  settlement  service  provider 
of  an  optional  combination  of  bona  fide 
settlement  services  to  a  borrower  at  a 
total  price  lower  than  the  sum  of  the 
prices  of  the  individual  settlement 
services  does  not  constitute  a  required 
use. 

***** 

Third  party  means  a  settlement 
service  provider  other  than  a  loan 
originator. 

***** 

Tolerance  means  the  maximum 
amount  by  which  the  charge  for  a 
category  or  categories  of  settlement  costs 
may  exceed  the  amount  of  the  estimate 
for  such  category  or  categories  on  a  GFE. 

Unforeseeable  circumstances  means; 

(1)  Acts  of  God,  war,  disaster,  or  other 
emergency  making  it  impossible  or 
impracticable  for  the  loan  originator  to 
complete  the  transaction;  and 

(2)  Circumstances  that  could  not  be 
reasonably  foreseen  by  a  loan  originator 
at  the  time  of  GFE  application  that  are 
particular  to  the  transaction  and  that 
result  in  increased  costs,  such  as  a 
change  in  the  property  purchase  price, 
boundary  disputes,  the  need  for  a 
second  appraisal  or  flood  insurance,  or 
environmental  problems.  Market 
fluctuations  by  themselves  shall  not  be 
considered  unforeseeable 
circumstances. 
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§3500.6  [Amended] 

5.  Section  3500.6  is  amended  in 
paragraph  (a)  introductory  text  by 
adding  “GFE  or  a”  before  “federally 
related  mortgage  loan”,  and  in 
paragraph  (a)(1)  by  adding  “GFE”  before 
the  word  “application”  the  first  time  it 
appears. 

6.  In  §  3500.7,  the  section  heading  and 
paragraphs  (a)  through  (e)  are  revised; 
paragraph  (f)  is  redesignated  as 
paragraph  (g);  and  new  paragraphs  (f) 
and  (h)  are  added,  as  follows: 

§  3500.7  Good  faith  estimate  or  GFE. 

(a)  Lender  to  provide.  (1)  Except  as 
otherwise  provided  in  paragraphs  (a), 

(b),  or  (g)  of  this  section,  not  later  than 
3  business  days  after  a  lender  receives 

a  GFE  application  from  a  GFE  applicant, 
or  information  sufficient  to  complete  a 
GFE  application,  the  lender  must 
provide  the  GFE  applicant  with  a  GFE. 

In  the  case  of  dealer  loans,  the  lender 
must  either  provide  the  GFE  or  ensure 
that  the  dealer  provides  the  GFE. 

(2)  The  lender  must  provide  the  GFE 
to  the  GFE  applicant  by  hand  delivery, 
by  placing  it  in  the  mail,  or,  if  the  GFE 
applicant  agrees,  by  fax,  email,  or  other 
electronic  means. 

(3)  The  lender  is  not  required  to 
provide  the  GFE  applicant  with  a  GFE 
if,  before  the  end  of  the  3-business-day 
period: 

(1)  The  lender  denies  the  GFE 
application  of  the  GFE  applicant; 

(ii)  The  lender  denies  the  mortgage 
application  of  the  GFE  applicant;  or 

(iii)  The  applicant  withdraws  its  GFE 
application. 

(4)  The  lender  is  not  permitted  to 
collect,  as  a  condition  for  providing  a 
GFE,  any  fee  for  an  appraisal, 
inspection,  or  other  similar  service 
needed  for  final  underwriting.  The 
lender  may,  at  its  option,  collect  a  fee 
limited  to  the  cost  of  providing  the  GFE, 
including  the  cost  of  an  initial  credit 
report. 

(b)  Mortgage  broker  to  provide.  (1) 
Except  as  otherwise  provided  in 
paragraphs  (b)  or  (g)  of  this  section, 
either  the  lender  or  the  mortgage  broker 
must  provide  a  GFE  to  the  GFE 
applicant  not  later  than  3  business  days 
after  a  mortgage  broker  receives  from  the 
GFE  applicant  either  a  GFE  application 
or  information  sufficient  to  complete  a 
GFE  application.  The  lender  is 
responsible  for  ascertaining  whether  the 
GFE  has  been  provided.  If  the  mortgage 
broker  has  provided  a  GFE  that  is 
acceptable  to  the  lender,  the  lender  is 
not  required  to  provide  an  additional 
GFE. 

(2)  The  mortgage  broker  must  provide 
the  GFE  by  hand  delivery,  by  mail,  or, 


if  the  applicant  agrees,  by  fax,  email,  or 
other  electronic  means. 

(3)  The  mortgage  broker  is  not 
required  to  provide  the  GFE  applicant 
with  a  GFE  if,  before  the  end  of  the  3- 
business-day  period: 

(i)  The  mortgage  broker  or  lender 
denies  the  GFE  application  of  the  GFE 
applicant; 

(ii)  The  mortgage  broker  or  lender 
denies  the  mortgage  application  of  the 
GFE  applicant;  or 

(iii)  The  applicant  withdraws  its  GFE 
application. 

(4)  The  mortgage  broker  is  not 
permitted  to  collect,  as  a  condition  for 
providing  a  GFE,  any  fee  for  an 
appraisal,  inspection,  or  other  similar 
service  needed  for  final  underwriting. 
The  mortgage  broker  may,  at  its  option, 
collect  a  fee  limited  to  the  cost  of 
providing  the  GFE,  including  the  cost  of 
an  initial  credit  report. 

(c)  Availability  of  GFE  terms.  The 
estimate  of  the  charges  for  all  settlement 
services  other  than  the  charge  or  credit 
for  the  interest  rate  chosen,  the  adjusted 
origination  charges,  and  per  diem 
interest  must  be  available  until  10 
business  days  from  when  the  GFE  is 
delivered,  but  it  may  remain  available 
longer,  if  the  loan  originator  extends  the 
period  of  availability.  Once  a  mortgage 
application  is  submitted  to  the  loan 
originator,  the  non-interest  rate- 
dependent  settlement  charges  of  the 
GFE  that  is  the  basis  for  the  mortgage 
application  must  remain  in  effect  until 
closing.  If  the  interest  rate  was  not 
locked  when  the  mortgage  application 
was  submitted,  or  a  locked  interest  rate 
has  expired,  all  interest  rate-dependent 
charges  and  disclosures  may  change.  If 
the  GFE  applicant  notifies  the  loan 
originator  to  proceed  with  a  mortgage 
application  after  the  period  of 
availability  has  expired,  the  loan 
originator  may: 

(1)  Continue  to  abide  by  the  terms  and 
conditions  contained  within  the  GFE  for 
which  the  period  of  availability  has 
expired; 

(2)  Deny  the  GFE  applicant  an 
opportunity  to  submit  a  mortgage 
application  at  that  time  for  that  specific 
loan  because  the  applicant  did  not 
respond  within  the  period  of 
availability;  or 

(3)  Provide  a  new  GFE  for  a  new  loan 
to  the  GFE  applicant  within  3  business 
days. 

(d)  Content  and  form  of  GFE.  The  loan 
originator  must  prepare  the  GFE  in 
accordance  with  the  requirements  of 
this  section  and  the  Instructions  in 
Appendix  C  to  this  part  when  preparing 
the  GFE  Form  in  Appendix  C  to  this 
part.  The  instructions  in  Appendix  C  to 
this  part  allow  for  flexibility  in  the 


preparation  and  distribution  of  the  GFE 
in  hard  copy  and  electronic  format. 

(e)  Tolerances  for  amounts  included 
on  GFE.  (1)  Absent  unforeseeable 
circumstances,  the  actual  charges  at 
settlement  may  not  exceed  the  amounts 
included  on  the  GFE  for: 

(1)  The  loan  originator’s  service 
charge; 

(ii)  While  the  borrower’s  interest  rate 
is  locked,  the  credit  or  charge  for  the 
interest  rate  chosen; 

(iii)  While  the  borrower’s  interest  rate 
is  locked,  the  adjusted  origination 
charge;  and 

(iv)  Government  recording  and 
transfer  charges. 

(2)  Absent  unforeseeable 
circumstances,  the  sum  of  the  charges  at 
settlement  for  the  following  sendees 
may  not  be  greater  than  10  percent 
above  the  sum  of  the  amounts  included 
on  the  GFE: 

(i)  Lender-required  settlement 
services,  where  the  lender  selects  the 
third  party  settlement  service  provider; 
and 

(ii)  Lender-required  services,  and 
optional  owner’s  title  insurance  selected 
by  the  borrower,  when  the  borrower 
uses  a  settlement  service  provider 
identified  by  the  loan  originator. 

(3)  The  amounts  charged  for  all  other 
settlement  services  included  on  the  GFE 
may  change  at  settlement. 

(4)  If  a  loan  originator  cannot  meet  the 
tolerances  under  this  section  because  of 
unforeseeable  circumstances,  the  loan 
originator  must  document  the 
unforeseeable  circumstances  that 
resulted  in  the  increased  costs  and 
charge  the  borrower  only  the  amount  of 
the  increased  costs.  In  such  situations, 
the  loan  originator  must  notify  the 
borrower  within  3  business  days  of  the 
increase  in  charges  arising  from  the 
unforeseeable  circumstances,  and  a  new 
GFE  reflecting  the  revised  charges  must 
be  provided  to  the  borrower. 

(5)  Loan  originators  must  retain 
documentation  of  any  unforeseeable 
circumstances  resulting  in  final  costs  in 
excess  of  the  established  tolerances  for 
amounts  stated  on  GFEs  for  no  less  than 
3  years  after  settlement. 

(f)  Changes  to  the  GFE.  (1)  The  loan 
originator  must  complete  final 
underwriting  within  a  reasonable  time 
after  a  borrower’s  mortgage  application 
is  complete.  If  final  underwriting  or 
unforeseeable  circumstances  result  in  a 
change  in  the  borrower’s  eligibility  for 
the  specific  loan  terms  identified  in  the 
GFE,  the  loan  originator  must: 

(i)  Notify  the  borrower  within  one 
business  day  of  the  decision  to  reject  the 
loan; 
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(ii)  If  another  loan  is  made  available, 
provide  a  revised  GFE  to  the  borrower; 
and 

(iii)  Document  the  reasons  for  the 
revised  GFE  and  retain  the 
documentation  for  no  less  than  3  years 
after  settlement. 

(2)  If  a  borrower  requests  changes  to 
the  mortgage  loan  identified  in  the  GFE 
that  change  the  settlement  charges  or 
the  terms  of  the  loan,  the  loan  originator 
is  no  longer  bound  by  the  GFE,  and  the 
loan  originator  must: 

(i)  Notify  the  borrower  within  one 
business  day  of  the  decision  to  reject  the 
loan; 

(ii)  If  another  loan  is  made  available, 
provide  a  revised  GFE  to  the  borrower; 
and 

(iii)  Document  the  reasons  for  the 
revised  GFE  and  retain  the 
documentation  for  no  less  than  3  years 
after  settlement. 

(3)  In  transactions  involving  new 
home  purchases,  where  settlement  is 
anticipated  to  occur  more  than  60  days 
from  the  time  of  a  GFE  application,  the 
loan  originator  may  provide  the  GFE  to 
the  borrower  with  a  clear  and 
conspicuous  disclosure  stating  that  at 
any  time  up  until  60  days  prior  to 
closing,  the  loan  originator  may  issue  a 
revised  GFE.  If  no  such  separate 
disclosure  is  provided,  the  loan 
originator  cannot  issue  a  revised  GFE, 
except  as  otherwise  provided  in 
paragraph  (f)  of  this  section. 
***** 

(h)  Violations  of  section  5  of  RESPA 
(12  U.S.C.  2604).  A  loan  originator  that 
violates  the  requirements  of  this  section, 
including  by  exceeding  the  charges 
listed  on  the  GFE  at  settlement  by  more 
than  the  permitted  tolerances,  shall  be 
deemed  to  have  violated  section  5  of 
RESPA. 

7.  In  §  3500.8,  paragraphs  (b)  and  (c) 
are  revised;  and  new  paragraphs  (d)  and 
(e)  are  added  to  read  as  follows: 

§  3500.8  Use  of  HUD-1  or  HUD-1  A 
settlement  statements. 

***** 

(b)  Charges  to  be  stated.  The 
settlement  agent  shall  complete  the 
HUD-1  or  HUD-1A  in  accordance  with 
the  instructions  set  forth  in  Appendix  A 
to  this  part. 

(1)  In  general.  The  settlement  agent 
shall  state  the  actual  charges  paid  by  the 
borrower  and  seller  on  the  HUD-1  or 
HUD-1A.  The  settlement  agent  must 
separately  itemize  each  third  party 
charge  paid  by  the  borrower  and  seller. 
Origination  services  performed  by  or  on 
behalf  of  the  loan  originator  must  be 
included  in  the  loan  originator’s  own 
charge.  Primary  title  services  performed 
by  or  on  behalf  of  the  title  underwriter 


or  title  agent  must  be  included  in  the 
title  underwriter’s  or  title  agent’s  own 
charge.  The  amount  stated  on  the  HUD- 
1  or  HUD-1A  for  any  itemized  service 
cannot  exceed  the  amount  actually 
received  by  the  third  party  for  that 
iteipized  service,  unless  the  charge  is 
based  on  an  average  cost  price  in 
accordance  with  paragraph  (b)(2)  of  this 
section. 

(2)  Average  cost  pricing,  (i)  The 
charge  shown  on  the  HUD-1  or  HUD- 
1 A  for  a  settlement  service  provided  by 
a  third  party  may  be  an  average  price 
calculated  based  on  either  of  the 
following  methods: 

(A)  The  average  price  used  on  a  HUD- 
1  or  HUD-1A  may  be  based  on  the 
actual  average  price  for  that  service  in 
all  loans  closed  by  the  loan  originator, 
on  a  national  or  more  limited  basis, 
during  the  averaging  period;  or 

(B)  The  average  price  used  on  a  HUD- 
1  or  HUD-1A  may  be  based  on  a  tiered 
pricing  contract,  provided  the  projected 
number  of  loans  used  in  calculating  the 
average  is  equal  to  the  number  of  loans 
actually  closed  by  the  loan  originator 
during  the  averaging  period. 

(ii)  For  purposes  of  calculating  an 
average  price,  the  averaging  period  must 
be  a  specific  recent  period  of  6 
consecutive  months  preceding  the 
receipt  of  a  GFE  application,  as 
designated  by  the  loan  originator.  The 
same  method  of  determining  the 
averaging  period  must  be  used  for  each 
borrower  from  whom  a  GFE  application 
is  received,  until  such  time  as  the 
average  is  recomputed. 

(iii)  If  a  loan  originator  uses  average 
cost  pricing  for  any  class  of  transactions 
in  a  particular  period,  the  loan 
originator  must  use  the  same  average 
cost  price  in  every  transaction  within 
that  class  for  which  a  borrower’s  GFE 
application  was  received  during  that 
period. 

(iv)  The  loan  originator  must  retain  all 
documentation  that  the  average  cost 
pricing  is  accurate  in  a  given  time 
period,  under  the  pricing  formula  used, 
for  at  least  3  years. 

(c)  Aggregate  accounting  at 
settlement.  After  itemizing  individual 
deposits  in  the  1000  series,  the  servicer 
must  make  an  adjustment  based  on 
aggregate  accounting.  This  adjustment 
equals  the  difference  in  the  deposit 
required  under  aggregate  accounting 
and  the  sum  of  the  itemized  deposits. 
The  computation  steps  for  aggregate 
accounting  are  set  out  in  §  3500.17(d). 
The  adjustment  will  always  be  a 
negative  number  or  zero  (-0-).  The 
settlement  agent  shall  enter  the 
aggregate  adjustment  amount  on  a  final 
line  in  the  1000  series  of  the  HUD-1  or 
HUD-1  A  statement.  Appendix  E  to  this 


part  sets  out  an  example  of  aggregate 
analysis.  Appendix  A  to  this  part 
contains  instructions  for  completing  the 
HUD-1  or  HUD-1  A  settlement 
statements  using  an  aggregate  analysis 
adjustment. 

(d)  Closing  script.  (1)  The  loan 
originator  must  transmit  to  the 
settlement  agent  all  information 
necessary  to  complete  the  prescribed 
closing  script  disclosure  document, 
which  is  an  addendum  to  the  HUD-1  / 
1A  settlement  form  and  is  prepared  by 
the  settlement  agent.  This  addendum' 
must  accurately  reflect  the  required 
information  provided  by  the  loan 
originator  regarding  the  loan  terms  and 
related  settlement  information. 

(2)  The  settlement  agent  or  other 
person  conducting  the  closing  must  read 
the  closing  script  aloud  to  the  borrower 
and  explain: 

(i)  The  comparison  between  the  final 
settlement  charges  listed  on  the  HUD- 
1/1A  settlement  form  and  the  estimate 
of  charges  listed  on  the  GFE; 

(ii)  Whether  or  not  the  tolerances  have 
been  met;  and 

(iii)  Other  required  loan  information 
as  shown  on  the  closing  script 
addendum  forms  in  Appendix  A  to  this 
part. 

(3)  Any  inconsistencies  between  the 
loan  documents  (including  the  mortgage 
note)  and  the  summary  of  loan  terms  on 
the  GFE,  and  between  the  HUD-1 /l A 
settlement  charges  and  the  charges 
stated  on  the  GFE,  must  be  disclosed 
and  explained  to  the  borrower. 

(4)  Upon  request  of  the  borrower,  the 
HUD-1 /I A  and  the  closing  script 
addendum  must  be  made  available  for 
review  by  the  borrower  24  hours  prior 
to  the  closing  in  accordance  with 

§  3500.10(a).  The  closing  script 
addendum  must  be  delivered  to  the 
borrower  with  the  HUD-1/1  A  at  the 
closing  in  accordance  with  §  3500.10(a) 
and  (c).  The  prescribed  closing  script 
addendum  formats,  with  instructions, 
are  set  forth  in  Appendix  A  to  this  part. 

(e)  Violations  of  section  4  of  RESPA 
(12  U.S.C.  2604).  A  violation  of  any  of 
the  requirements  of  this  section  will  be 
deemed  to  be  a  violation  of  section  4  of 
RESPA. 

§3500.10  [Amended]. 

8.  Section  3500.10  is  amended  by 
adding  the  phrase  “,  with  addendum,” 
as  follows: 

a.  In  paragraph  (a)  after  the  word 
“statement”; 

b.  In  paragraph  (b)  after  the  reference 
“HUD-1A”  in  the  first  and  last 
sentences;  and 

c.  In  paragraphs  (c),  (d),  and  (e)  after 
each  reference  to  “HUD— 1A”. 

9.  In  §  3500.14,  the  text  after  the 
heading  in  paragraph  (d)  is  redesignated 
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as  paragraph  (d)(1),  and  new  paragraph 
(d)(2)  is  added,  to  read  as  follows: 

§3500.14  Prohibition  against  kickbacks 
and  unearned  fees. 

***** 

(d)  Thing  of  value.  (1)  *  *  * 

(2)  A  discount  negotiated  by 
settlement  service  providers  in  the  price 
of  a  third  party  settlement  service  is  not 
a  thing  of  value,  provided  that  no  more 
than  the  discounted  price  is  charged  to 
the  borrower  and  disclosed  on  the 
HUD-l/lA. 

***** 

10.  Section  3500.17  is  amended: 

a.  In  paragraph  (b)  by  removing  the 
definitions  of  Acceptable  accounting 
method,  Conversion  date,  Phase-in 
period,  Post-rule  account,  and  Pre-rule 
account; 

b.  In  paragraph  (c)  by  revising  the 
heading  and  paragraphs  (c)(4),  (5),  (6), 
and  (8); 

c.  In  paragraph  (d)  by  removing 
paragraph  (d)(2),  redesignating 
paragraph  (d)(1)  as  paragraph  (d)(2), 
revising  newly  designated  paragraph 
(d)(2)(i)  introductory  text,  and 
redesignating  the  introductory  text  as 
paragraph  (d)(1)  and  revising  it;  and 

d.  In  paragraph  (e)  by  removing 
paragraph  (e)(3),  to  read  as  follows: 

§3500.17  Escrow  accounts. 

***** 

(c)  Limits  on  payments  to  escrow 
accounts.  *  *  * 

(4)  Aggregate  accounting  required.  All 
servicers  must  use  the  aggregate 
accounting  method  in  conducting 
escrow  account  analyses. 

(5)  Cushion.  The  cushion  must  be  no 
greater  than  one-sixth  (Vs)  of  the 
estimated  total  annual  disbursements 
from  the  escrow  account. 

(6)  Restrictions  on  pre-accrual.  A 
servicer  must  not  practice  pre-accrual. 
***** 

(8)  Provisions  in  mortgage  documents. 
The  servicer  must  examine  the  mortgage 
loan  documents  to  determine  the 
applicable  cushion  for  each  escrow 
account.  If  the  mortgage  loan  documents 
provide  for  lower  cushion  limits,  then 
the  terms  of  the  loan  documents  apply. 
Where  the  terms  of  any  mortgage  loan 
document  allow  greater  payments  to  an 
escrow  account  than  allowed  by  this 
section,  then  this  section  controls  the 
applicable  limits.  Where  the  mortgage 
loan  documents  do  hot  specifically 
establish  an  escrow  account,  whether  a 
servicer  may  establish  an  escrow 
account  for  the  loan  is  a  matter  for 
determination  by  State  law.  If  the 
mortgage  loan  document  is  silent  on  the 
escrow  account  limits  and  a  servicer 
establishes  an  escrow  account  under 


State  law,  then  the  limitations  of  this 
section  apply  unless  State  law  provides 
for  a  lower  amount.  If  the  loan 
documents  provide  for  escrow  accounts 
up  to  the  RESPA  limits,  then  the 
servicer  may  require  the  maximum 
amounts  consistent  with  this  section, 
unless  an  applicable  State  law  sets  a 
lesser  amount. 

***** 

(d)  Methods  of  escrow  account 
analysis.  (1)  The  following  sets  forth  the 
steps  servicers  must  use  to  determine 
whether  their  use  of  aggregate  analysis 
conforms  with  the  limitations  in 
§  3500.17(c)(1).  The  steps  set  forth  in 
this  section  result  in  maximum  limits. 
Servicers  may  use  accounting 
procedures  that  result  in  lower  target 
balances.  In  particular,  servicers  may 
use  a  cushion  less  than  the  permissible 
cushion  or  no  cushion  at  all.  This 
section  does  not  require  the  use  of  a 
cushion. 

(2)  Aggregate  analysis,  (i)  In 
conducting  the  escrow  account  analysis 
using  aggregate  analysis,  the  target 
balances  may  not  exceed  the  balances 
computed  according  to  the  following 
arithmetic  operations: 
***** 

11.  Section  3500.21  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§  3500.21  Mortgage  servicing  transfers. 

***** 

(b)  Servicing  Disclosure  Statement; 
Requirements.  (1)  At  the  time  a  GFE 
application  for  a  mortgage  servicing 
loan  is  submitted,  or  within  3  business 
days  after  submission  of  the  GFE 
application,  the  lender,  mortgage  broker 
who  anticipates  using  table  funding,  or 
dealer  who  anticipates  a  first  lien  dealer 
loan  shall  provide  to  each  person  who 
applies  for  such  a  loan  a  Servicing 
Disclosure  Statement.  A  format  for  the 
Servicing  Disclosure  Statement  appears 
as  Appendix  MS-1  to  this  part.  The 
specific  language  of  the  Servicing 
Disclosure  Statement  is  not  required  to 
be  used.  The  information  set  forth  in 
“Instructions  to  Preparer”  on  the 
Servicing  Disclosure  Statement  need  not 
be  included  with  the  information  given 
to  applicants,  and  material  in  square 
brackets  is  optional  or  alternative 
language.  The  model  format  may  be 
annotated  with  additional  information 
that  clarifies  or  enhances  the  model 
language.  The  lender,  table  funding 
mortgage  broker,  or  dealer  should  use 
the  language  that  best  describes  the 
particular  circumstances. 

(2)  The  Servicing  Disclosure 
Statement  must  indicate  whether  the 
servicing  of  the  loan  may  be  assigned, 


sold,  or  transferred  to  any  other  person 
at  any  time  while  the  loan  is 
outstanding.  If  the  lender,  table  funding 
mortgage  broker,  or  dealer  in  a  first  lien 
dealer  loan  will  not  engage  in  the 
servicing  of  the  mortgage  loan  for  which 
the  applicant  has  applied,  the  disclosure 
may  consist  of  a  statement  that  such 
entity  intends  to  assign,  sell,  or  transfer 
servicing  of  such  mortgage  loan  before 
the  first  payment  is  due.  Alternatively, 
if  the  lender,  table  funding  mortgage 
broker,  or  dealer  in  a  first  lien  dealer 
loan  will  engage  in  the  servicing  of  the 
mortgage  loan  for  which  the  applicant 
has  applied,  the  disclosure  may  consist 
of  a  statement  that  the  entity  will 
service  such  loan  and  does  not  intend 
to  sell,  transfer,  or  assign  the  servicing 
of  the  loan. 

(c)  Servicing  Disclosure  Statement; 
Delivery.  The  lender,  table  funding 
mortgage  broker,  or  dealer  that 
anticipates  a  first  lien  dealer  loan  shall 
deliver  Servicing  Disclosure  Statements 
to  each  applicant  for  a  mortgage 
servicing  loan  at  the  time  a  GFE 
application  is  received,  or  by  placing  it 
in  the  mail  with  prepaid  first-class 
postage  within  3  business  days  from 
receipt  of  the  GFE  application.  In  the 
event  the  borrower  is  denied  credit 
within  the  3  business-day  period,  no 
servicing  disclosure  statement  is 
required  to  be  delivered.  If  co-applicants 
indicate  the  same  address  on  their  GFE 
application,  one  copy  delivered  to  that 
address  is  sufficient.  If  different 
addresses  are  shown  by  co-applicants 
on  the  GFE  application,  a  copy  must  be 
delivered  to  each  of  the  co-applicants. 
***** 

12.  A  new  §  3500.22  is  added  to  read 
as  follows: 

§3500.22  Severability. 

If  any  particular  provision  of  this  part 
or  the  application  of  any  particular 
provision  to  any  person  or  circumstance 
is  held  invalid,  the  remainder  of  this 
part  and  the  application  of  such 
provisions  to  other  persons  or 
circumstances  shall  not  be  affected  by 
such  holding. 

13.  A  new  §  3500.23  is  added  to  read 
as  follows: 

§3500.23  ESIGN  applicability. 

The  Electronic  Signatures  in  Global 
and  National  Commerce  Act  (“ESIGN”), 
15  U.S.C.  7001-7031,  shall  apply  to  this 
part. 

14.  Appendix  A  to  part  3500  is 
amended: 

a.  By  revising  the  first  two  sentences 
of  the  first  paragraph  of  the  Appendix: 

b.  By  removing  the  second  paragraph 
of  the  General  Instructions  and  adding 
four  new  paragraphs  in  its  place; 
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c.  By  revising  the  first  paragraph  after 
the  heading  “Section  L.  Settlement 
Charges”; 

d.  By  revising  the  paragraphs  for 
“Line  801”  through  “Lines  808-811” 
after  the  heading  “Section  L.  Settlement 
Charges”; 

e.  By  revising  the  second  paragraph 
and  removing  the  third  paragraph  of 
instructions  for  “Lines  1000-1008”  after 
the  heading  “Section  L.  Settlement 
Charges”,  and  by  removing  the  heading 
for  the  instructions  for  “Lines  1000- 
1008”  and  adding  in  its  place  “Lines 
1000-1009”; 

f.  By  removing  the  paragraphs  for 
“Lines  1100-1113”  through  “Lines 
1111-1113”  after  the  heading  “Section 
L.  Settlement  Charges”  and  adding  in 
their  place  nine  paragraphs  of 
instructions  for  lines  1100-1114; 

g.  By  removing  the  paragraph  for 
“Lines  1201-1205”  after  the  heading 
“Section  L.  Settlement  Charges”  and 
adding  in  its  place  two  paragraphs  of 
instructions  for  lines  1200-1205; 

h.  By  removing  the  paragraphs  for 
“Lines  1301  and  1302”  and  for  “Lines 
1303-1305”  after  the  heading  “Section 
L.  Settlement  Charges”  and  adding  in 
their  place  a  paragraph  of  instructions 
for  lines  1301-1305; 

i.  By  revising  the  paragraph  for  “Line 
1400”; 

j.  By  revising  the  first  sentence  in  the 
first  paragraph  following  the  heading 
“Line  Item  Instructions  for  Completing 
HUD-lA”; 

k.  By  adding  after  the  paragraph  of 
instructions  for  “Line  1604”  a  new 
heading  “General  Instructions  for 
Completing  Closing  Script  Addendum 
to  HUD-l/lA  Settlement  Form”  and  a 
new  paragraph  of  instructions; 

l.  By  revising  the  Forms  “Settlement 
Statement”  and  “Settlement  Statement 
Optional  Form  for  Transactions  without 
Sellers”;  and 

m.  By  adding  new  Instructions  to 
Closing  Script  Preparer  and  Examples  of 
Completed  Closing  Scripts  1  through  6, 
as  follows: 

APPENDIX  A  TO  PART  3500- 
INSTRUCTIONS  FOR  COMPLETING 
HUD-1  AND  HUD-1  A  SETTLEMENT 
STATEMENTS;  SAMPLE  HUD-1  AND 
HIJD-1 A  STATEMENTS 

The  following  are  instructions  for 
completing  sections  A  through  L  and  the 
closing  script  addendum  of  the  HUD-1 
settlement  statement,  required  under  section 
4  of  RESPA  and  Regulation  X  of  the 
Department  of  Housing  and  Urban 
Development  (24  CFR  part  3500).  This  form 
is  to  be  used  as  a  statement  of  actual  charges 
and  adjustments  paid  by  the  borrower  and 
the  seller  and  received  by  each  settlement 
service  provider,  to  be  given  to  the  parties  in 
connection  with  the  settlement.  *  *  * 


General  Instructions 
***** 

The  settlement  agent  shall  complete  the 
HUD-1  to  itemize  all  charges  imposed  upon 
the  Borrower  and  the  Seller  by  the  loan 
originator  and  all  sales  commissions, 
whether  to  be  paid  at  settlement  or  outside 
of  settlement,  and  any  other  charges  which 
either  the  Borrower  or  the  Seller  will  pay  at 
settlement.  For  all  items  except  for  those  paid 
to  and  retained  by  the  loan  originator,  the 
name  of  the  person  or  firm  ultimately 
receiving  the  payment  must  be  shown 
together  with  the  total  amount  paid  to  such 
person  in  connection  with  the  transaction. 
Charges  that  are  customarily  paid  for  by  the 
seller  must  be  shown  in  the  seller’s  column 
on  page  2  of  the  HUD-1  (unless  paid  outside 
closing),  and  charges  that  are  customarily 
paid  for  by  the  borrower  must  be  shown  in 
the  borrower’s  column  (unless  paid  outside 
closing).  If  a  seller  pays  for  a  charge  that  is 
customarily  paid  for  bv  the  borrower,  the 
charge  should  not  be  shown  on  page  2  of  the 
HUD-1  but  instead  should  be  listed  as  an 
adjustment  in  lines  506-509  of  the  HUD-1. 

If  a  borrower  pays  for  a  charge  that  is 
customarily  paid  for  by  the  seller,  the  charge 
should  not  be  shown  on  page  2  of  the  HUD- 
1,  but  instead  should  be  listed  as  an 
adjustment  in  lines  204-209  of  the  HUD-1. 

Charges  to  be  paid  outside  of  settlement  by 
the  borrower,  seller,  or  loan  originator, 
including  cases  where  a  non-settlement  agent 
(i.e.,  attorneys,  title  companies,  escrow 
agents,  real  estate  agents,  or  brokers)  holds 
the  Borrower’s  deposit  toward  the  sales  price 
(earnest  money)  and  applies  the  entire 
deposit  towards  the  charge  for  the  settlement 
service  it  is  rendering,  must  be  included  on 
the  HUD-1  but  marked  “P.O.C.”  for  “Paid 
Outside  of  Closing”  (settlement)  and  cannot 
be  included  in  computing  totals.  P.O.C.  items 
must  not  be  placed  in  the  Borrower  or  Seller 
columns,  but  rather  on  the  appropriate  line 
next  to  the  columns.  The  settlement  agent 
must  indicate  whether  P.O.C.  items  are  paid 
for  by  the  Borrower,  Seller,  or  some  other 
party  by  marking  the  items  paid  for  by 
whoever  made  the  payment  as  “P.O.C. 
(payor).” 

In  the  case  of  “no  cost”  loans  where  “no 
cost”  encompasses  third  party  fees  as  well  as 
the  up-front  payment  to  the  loan  originator, 
the  third  party  services  to  be  paid  for  out  of 
the  adjusted  origination  charge  must  be 
itemized  and  listed  on  the  HUD-l/lA  with 
the  charge  for  the  third  party  service.  These 
itemized  charges  must  be  recorded  in  the 
columns. 

For  charges  disclosed  using  average  cost 
pricing,  the  amount  stated  on  the  HUD-1 
Settlement  Statement  as  a  charge  to  the 
borrower  or  seller  for  the  settlement  service 
must  be  the  average  price  established 
pursuant  to  24  CFR  3500.8(e). 
***** 

Line  Item  Instructions 
Section  L.  Settlement  Charges 

For  all  items  except  for  those  paid  to  and 
retained  by  the  loan  originator,  the  name  of 
the  person  or  firm  ultimately  receiving  the 
payment  must  be  shown.  In  the  case  of  loans 
where  third  party  settlement  services,  other 


than  origination  services,  are  paid  from  the 
adjusted  origination  charge  by  the  loan 
originator,  the  individual  third  party 
settlement  services  should  be  itemized,  with 
the  charges  shown  in  the  columns.  In  those 
cases,  the  adjusted  origination  charge  in  line 
803  will  be  a  negative  number  large  enough 
to  offset  the  amounts  of  the  third  party 
settlement  services  that  are  paid  out  of  the 
adjusted  origination  charge. 
***** 

Line  801  is  used  to  record  “Our  Service 
Charge,”  which  is  received  by  the  loan 
originators.  This  number  must  not  be  listed 
in  either  the  buyer’s  or  seller’s  column. 

Line  802  is  used  to  record  “Your  charge  or 
credit  for  the  specific  interest  rate  chosen,” 
which  states  the  charge  or  credit  adjustment 
as  applied  to  “Our  Service  Charge,”  if 
applicable.  This  number  must  not  be  listed 
in  either  column  or  shown  on  page  one  of  the 
HUD-1. 

Line  803  is  used  to  record  “Your  Adjusted 
Origination  Charges,”  which  states  the  net 
amount  of  the  loan  origination  charges.  This 
number  must  be  listed  in  either  the  buyer’s 
column  or  as  “paid  outside  closing.” 

Lines  804-811  may  be  used  to  record  each 
of  the  “Required  services  that  we  select”. 
Each  settlement  service  provider  must  be 
identified  by  name  and  the  amount  paid 
recorded  inside  the  columns  or  “P.O.C.”. 

Lines  808—811  may  also  be  used  to  record 
other  required  lender  or  loan  program 
disclosures.  In  such  a  case,  any  charge  must 
be  listed  outside  the  columns. 
***** 

Lines  1000-1009.  *  *  * 

After  itemizing  individual  deposits  in  the 
1000  series,  the  servicer  shall  make  an 
adjustment  based  on  aggregate  accounting. 
This  adjustment  equals  the  difference 
between  the  deposit  required  under  aggregate 
accounting  and  the  sum  of  the  itemized 
deposits.  The  computation  steps  for  aggregate 
accounting  are  set  out  in  §  3500.17(d).  The 
adjustment  will  always  be  a  negative  number 
or  zero  (-0-).  The  settlement  agent  shall  enter 
the  aggregate  adjustment  amount  on  a  final 
line  of  the  1000  series  of  the  HUD-1  or  HUD- 
lA  statement. 

Lines  1100-1115.  This  series  covers  title 
charges  and  charges  by  attorneys.  The  title 
charges  include  a  variety  of  services 
performed  by  title  companies  or  others,  and 
include  fees  directly  related  to  the  transfer  of 
title  (title  examination,  title  search, 
document  preparation)  and  fees  for  title 
insurance.  The  legal  charges  include  fees  for 
Lender’s,  Seller’s,  or  Buyer’s  attorney,  or  the 
attorney  preparing  title  work.  The  series  also 
includes  any  settlement,  notary,  or  delivery 
fees. 

Line  1101  is  used  to  record  the  total  for  the 
category  of  “Title  services  and  lender’s  title 
insurance,”  and  the  amount  must  be  listed  in 
the  columns. 

Lines  1102-1108  may  be  used  to  itemize 
charges  paid  other  than  those  defined  as 
“primary  title  services,”  such  as  for  a  closing 
attorney  or  escrow  agent,  and  those  charges 
paid  must  be  listed  outside  the  columns. 
Lines  1102-1108  may  also  be  used  to  itemize 
some  required  title  services  whose  costs  are 
already  included  in  Line  1101.  In  such  a 
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case,  any  charge  must  be  listed  outside  the 
columns. 

Line  1109  is  used  to  record  “Lender’s  title 
insurance  premium,’’  and  the  amount  must 
be  listed  outside  the  columns. 

Line  1110  is  used  to  record  “Optional 
owner’s  title  insurance,”  and  the  amount 
must  be  listed  in  the  columns. 

Line  1111  is  used  to  record  the  lender’s 
title  insurance  policy  limits  of  coverage,  and 
the  amount  must  be  listed  outside  the 
columns. 

Line  1112  is  used  to  record  the  owner’s 
title  insurance  policy  limits  of  coverage,  and 
the  amount  must  be  listed  outside  the 
columns. 

Line  1113  is  used  to  record  the  title  agent’s 
portion  of  the  total  title  insurance  premium, 
and  the  amount  must  be  listed  outside  the 
columns. 

Line  1114  is  used  to  record  the 
underwriter’s  portion  of  the  title  insurance 


premium,  and  the  amount  must  be  listed 
outside  the  columns. 

Line  1201  is  used  to  record  the  total 
“Government  recording  and  transfer 
charges,”  and  the  amount  must  be  listed  in 
the  columns. 

Lines  1202-1205  may  be  used  to  record 
specific  itemized  third  party  charges  for 
government  recording  and  transfer  services, 
but  the  amounts  must  be  listed  outside  the 
columns. 

Lines  1301-1305  may  be  used  to  record 
additional  itemized  settlement  charges,  and 
the  amounts  must  be  listed  in  either  column. 

Line  1400  must  state  the  total  settlement 
charges  stated  within  each  column. 

Line  Item  Instructions  for  Completing  HUD- 
1A  - 

Note:  The  HUD-1  A.  including  the  closing 
script  addendum,  is  an  optional  form  that 


may  be  used  for  refinancing  and  subordinate 
lien  federally  related  mortgage  loans,  as  well 
as  for  any  other  one-party  transaction  that 
does  not  involve  the  transfer  of  title  to 
residential  real  property.34  *  *  * 
***** 

General  Instructions  for  Completing  Closing 
Script  Addendum  to  HUD-l/lA  Settlement 
Form 

The  settlement  agent  must  complete  the 
closing  script  addendum  to  the  HUD-l/lA 
settlement  form  pursuant  to  §  3500.8(d)  and 
in  accordance  with  the  instructions  and 
example  closing  script  forms  contained  in 
this  Appendix  A. 

BILLING  CODE  4210-67-P 

34  Note  the  HUD-1  A  and  its  instructions  will  be 
conformed  to  changes  to  the  HUD-1  and  HUD-1 
instructions  at  the  final  rule  stage. 
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Settlement  Statement 


U.S.  Department  of  Houeing 
and  Urban  Development 


B.  Type  of  Loan  _ _ __ 

- Lr~ - - - 6  PiMNumtw  ]?  Low  Number  IS  Mortgage  insurance  Cass  Numbs. 

I  Pm  i  |  jFmHA  3  |  | Conv  limns 

4.  fl  VA  S.  [|  Conv.  Ins.  j  _  _ 

C.  Note:  This  tonn  *  turn  shea  to  give  you  a  statement  of  actual  settlement  costs  Amounts  paid  to  and  by  the  settlement  agent  are  shown.  Items  marked 

•(p.ox.)’  were  paid  outside  the  closing:  they  are  shown  here  lor  informational  purposes  and  are  not  Included  In  the  totals. 

D  Name  4  soars*,  of  Borrower  I E  Name  a  Address  ot  Setter  "  If  Name  a  Address  olLender 


Section  S  of  the  Real  Estate  Settlement  Procedures  Act  (RESPA)  requires 
the  tallowing:  •  HUD  must  develop  a  Special  Information  Booklet  to  help 
persons  borrowing  money  to  Nnance  the  purchase  of  residenbal  real  estate 
to  better  understand  the  nature  and  costs  of  rest  estate  settlement  services: 
•  Each  lender  must  provide  the  booklet  to  all  applicants  from  whom  it 
receives  or  tor  whom  it  prepares  s  written  application  to  borrow  money  to 
finance  die  purchase  of  residential  real  estate;  •  Lenders  must  prepare  and 
distributa  with  tie  Booklet  a  Good  Faith  Estimate  of  tha  settlement  costs 
that  the  borrower  is  likely  to  incur  in  oonnectkm  with  the  settlement.  These 
disdoeures  ere  manadatory. 


Previous  editions  are  obsolete 


Section  4(a)  ot  RESPA  mandates  that  HUD  develop  and  prescribe  this 
tandard  torm  to  be  used  at  the  time  of  loan  settlement  to  provide  lull 
disclosure  ol  alt  charges  imposed  upon  the  borrower  and  seller  These  are 
third  party  disclosures  that  are  designed  to  provide  the  borrower  with 
pertinent  information  during  the  settlement  process  in  order  to  be  a  better 
shopper. 

The  Public  Reporting  Burden  tor  this  collection  ol  information  is  estimated 
to  average  one  hour  per  response,  including  the  lime  tor  reviewing  instruc¬ 
tions.  searching  enisling  data  sources,  gathering  and  maintaining  the  date 
needed,  end  completing  and  reviewing  tie  collection  ol  information. 

This  agency  may  not  collect  this  information,  and  you  are  not  required  to 
complete  this  torm.  unless  it  displays  a  currently  valid  OMB  control  number. 
The  information  requested  does  not  lend  itself  to  confidentiality. 


This  form  Ls  also  on 
www.hud.gov/respa 


form  HUD-1  (2/07) 
ref  Handbook  4305.2 
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L.  Settlement  Charges 

Paid  From 

Borrower's 
Funds  at 
Settlement 

Paid  From 

Seller's 
Funds  at 
Settlement 

700.  Total  Sales/Broker's  Commission  based  on  price  $  <g  %  - 

Division  of  Commission  (line  700)  as  follows: 

701.  S  to 

702.  $  to 

703.  Commission  paid  at  Settlement 

704 

800.  Items  Payable  In  Connection  With  Loan 

80 1.  Our  service  charge  (from  GFE  HI)  $ 

802.  Your  charge  or  credit  for  the  specific  Interest  rate  chosen  (from  GFE  #2)  5 

803.  Your  Adjusted  Origination  Charges  (from  GFE  A)  S 

804.  Appraisal  fee  to  (from  GFE  *3) 

805.  Credit  report  to  (from  GFE  M3) 

806.  Tax  service  (from  GFE  M3) 

807.  Flood  certification  (from  GFE  113) 

808 

809 

810 

811 

900.  Items  Required  By  Lender  To  Be  Paid  In  Advance 

901 .  Daily  interest  charges  (from  GFE  118)  from  to  @5  /day 

902.  Mortgage  insurance  premium  (from  GFE  #3  or  #5)  for  months  to 

903  .Homoowner’s  insurant*  (from  GFE  *9)  for  years  to  S 

904.  years  to 

905 

iooo.  Reserves  Deposited  With  Lender 

1001 .  Reserves  or  escrow  (from  GFE  W7) 

1002.  Homeowner’s  insurance  months®S  per  month  S 

1003.  Mortgage  insurance  months<2)$  per  month  S 

1004.  City  property  taxes  month  s®S  per  month  S 

1005.  County  property  taxes  months(a)$  per  month  S 

1006.  Annual  assessments  months®S  per  month  $ 

1007.  months® $  pier  month  $ 

1008.  months®$  per  month  $ 

1009.  Aggregate  Adjustment  -$ 

lino.  Title  Charges 

_____ 

1101.  Title  services  and  lender's  title  insurance  (from  GFE  U4) 

1102 

1103 

1104 

1105 

1106 

1107 

1108 

1109.  Lender’s  title  insurance  premium  S 

1110.  Optional  owner’s  title  insurance  (from  GFE  *10) 

1111.  Lender’s  title  policy  limits  $ 

1112.  Owner's  title  policy  limits  $ 

1113.  Agent's  portion  of  the  total  title  insurance  premium  S 

1114.  Underwriter’s  portion  of  the  total  title  insurance  prem:  um  $ 

1115 

1200.  Government  Recording  and  Transfer  Charges 

1201.  Government  Recording  and  Transfer  Charges  (from  GFE  #6) 

1202.  Recording  fees:  DeedS  ;  Mortgage  $  ;  Releases  $ 

1203.  City/county  tax/stamps:  DeedS  ;  Mortgages 

1204.  State  tax/stamps:  Deed  $  ;  Mortgage  $ 

1205.  Conservation  fee  $ 

1206 

1300.  Additional  Settlement  Charges 

1301.  Survey  (from  GFE  » 5 ) _ to 

1302.  Pest  inspection  (from  GFE  #5)  to 

1303 

1304  _  ' 

7305 

1400.  Total  Settlement  Charges  (enter  on  lines  103,  Section  J  and  502,  Section  K) 
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Settlement  Statement 

Optional  Form  for 
Transactions  without  Sellers 


Name  &  Aodress  of  Borrower 


U.S.  Department  of  Housing 
and  Urban  Development 


i  Name  &  Address  of  Lender 


Property  Location  (rf  different  from  above) 


J  Settlement  Agent 
Place  of  Settlement 


L.  Settlement  Charges 

800. 

Items  Payable  In  Connection  with  Loan 

801 

Loan  origination  fee  \  to 

802 

Loan  discount  %  to 

803 

Appraisal  fee  to 

804 

Credit  report  to 

805 

Inspection  fee  to 

806 

Mortgage  insurance  application  fee  to 

807 

Mortgage  broker  fee  to 

900.  Items  Required  by  Lender  to  be  Paid  in  Advance 


901  Interest  from  to  <g 

s 

per  day 

902  Mortgage  insurance  premium  for 

months  to 

903  Hazard  insurance  premium  for 

year(s)  to 

904 

1000. Reserves  Deposited  with  Lender 

1001  Hazard  insurance  months  @  S 

per  month  [ 

Settlement  Dale 


M  Disbursement  to  Others 

1501 


1502 

1503 


1504 


1505 


1506 


1507 


1508 

1509 

1510 


1105  Document  preparation  to 


1106  Notary  fees  to 


1107  Attorney's  fees  to 
(includes  above  item  numbers 

1108  Tide  insurance  tc 
(includes  above  item  numbers 

1109  Lender's  coverage  S 


NOTE:  This  is  the  current  HUD-1A  form.  This 
form  and  its  instructions  will  be  revised  to 
conform  to  the  final  changes  to  the  HUD-1  and 
the  HUD-1  instructions. 


1200. Government  Recording  and  Transfer  Charges 

1201  Recording  7ees 


1202  City/county  tax/stamps 


1203  State  tax/stamps 

1204 

1205 


1300. Additional  Settlement  Charges 


1302  Pest  inspection  to 


1303  Archiiectural/engineenng  services  to 


1304  Building  permit  to 


1305 

1306 


1307 _ _  _ 

1400. Tout  Settlement  Charges  (enter  on  line  1602) 


N.  NET  SETTLEMENT 


1600  Loan  Amount 

1601  Plus  Cash/Check  from  Borrower 


1602  Minus  Total  Settlement  Charges  (Ime  1400)  j  $ 


1603  Minus  Total  Disbursements  to  Others  (Ine  1 


1604  Equals  Disbursements  to  Borrower  $ 

(after  expiration  of  any  applicable 
rescission  per  tod  required  by  law) 


This  form  is  also  on 
www.hud.gov/respa 


form  HUD-1  A  (2/94) 
ref  RESPA 
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Public  reporting  burden  tor  this  collection  of  information  is  estimated  to  average  0  35  hours  per  response,  including  the  time  for  reviewing  instructions 
searching  existing  data  sources,  gathenng  end  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  information.  This  agency  may 
not  collect  this  information,  and  you  are  not  required  to  complete  this  form  unless  it  displays  a  currently  valid  OM6  control  number 


Instructions  for  completing  form  HIID-IA 

Note:  This  form  is  issued  under  authority  of  the  Real  Estate 
Settlement  Procedures  Act  (RESPA),  12  U.S.C.  2601  et  seq.  The 
regulation  for  RESPA  is  Regulation  X,  codified  as  24  CFR  3500, 
and  administered  by  the  Department  of  Housing  and  Urban  Devel¬ 
opment  (HUD).  Regulation  Z'referred  to  in  the  next  paragraph  is 
the  regulation  implementing  the  Truth  in  Lending  Act  (TILA),  15 
U.S.C.  1601  ef  seq.  and  codified  as  12  CFR  part  226. 

HUD-1  A  is  an  optional  form  that  may  he  used  for  refinancing 
and  subordinate  lien  federally  related  mortgage  loans,  as  well  as  for 
any  other  one-party  transaction  that  docs  not  involve  the  transfer  of 
title  to  residential  real  property.  The  HUD-1  form  may  also  be  used 
for  such  transactions,  by  utilizing  the  borrower's  side  of  the  HUD- 
1  and  following  the  relevant  parts  of  the  instructions  set  forth  in 
Appendix  A  of  Regulation  X.  The  use  of  either  the  HUD-I  or 
HUD-1A  is  not  mandatory  for  open-end  lines  of  credit  (home- 
equity  plans),  as  long  as  the  provisions  of  Regulation  Z  are 
followed. 

Background 

The  HUD-1A  settlement  statement  is  to  be  used  as  a  statement  of 
actual  charges  and  adjustments  to  be  given  to  the  borrower  at 
settlement.  The  instructions  for  completion  of  the  HUD- 1 A  are  for 
the  benefit  of  the  settlement  agent  who  prepares  the  statement;  the 
instructions  are  not  a  part  of  the  statement  and  need  not  be 
transmitted  to  the  borrower  There  is  no  objection  to  using  the 
HUD-1  A  in  transactions  in  which  it  is  not  required,  and  its  use  m 
open-end  lines  of  credit  transactions  (home-equity  plans)  is  en¬ 
couraged.  It  may  not  be  used  as  a  substitute  for  a  HUD-I  in  any 
transaction  in  which  there  is  a  transfer  of  title  and  a  first  lien  is 
taken  as  security. 

Refer  to  the  “definitions’’  section  of  Regulation  X  for  specific 
definitions  of  terms  used  in  these  instructions. 

General  Instructions 

Information  and  amounts  may  be  filled  in  by  typewriter,  hand 
printing,  computer  printing,  or  any  other  method  producing  clear 
and  legible  results.  Additional  pages  may  be  attached  to  the  HUD- 
1 A  for  the  inclusion  of  customary  recitals  and  information  used 
locally  for  settlements  or  if  there  are  insufficient  lines  on  the  HUD- 
1A. 

The  settlement  agent  shall  complete  the  HUD-1  A  to  itemize  all 
charges  imposed  upon  the  borrower  by  the  lender,  whether  to  be 
paid  at  settlement  or  outside  of  settlement,  and  any  other  charges 
that  the  borrower  will  pay  for  at  settlement.  In  the  case  of  “no  cost" 
or  “no  point"  loans,  these  charges  include  any  payments  the  lender 
will  make  to  affiliated  or  independent  settlement  service  providers 
relating  to  this  settlement.  These  charges  shall  be  included  on  the 
HUD-1  A,  but  marked  “P.O.C."  for  “paid  outside  of  closing,"  and 
shall  not  be  used  in  computing  totals.  Such  charges  also  include 
indirect  payments  or  back-funded  payments  to  mortgage  brokers 
that  arise  from  the  settlement  transaction.  When  used,  "P.O.C." 
should  be  placed  in  the  appropriate  lines  next  to  the  identified  item, 
not  in  the  columns  themselves. 

Blank  lines  are  provided  in  Section  L  for  any  additional 
settlement  charges.  Blank  lines  arc  also  provided  in  Section  M  for 
recipients  of  all  or  portions  of  the  loan  proceeds.  The  names  of  the 
recipients  of  the  settlement  charges  in  Section  L  and  the  names  of 
the  recipients  of  the  loan  proceeds  in  Section  M  should  be  set  forth 
on  the  blank  lines. 


Line  item  instructions 

The  identification  information  at  the  top  of  the  HUD- 1 A  should  be 
completed  as  follows; 

The  borrower’s  name  and  address  is  entered  in  the  space 
provided.  If  the  property  securing  the  loan  is  different  from  the 
borrower's  address,  the  address  or  other  location  information  on 
the  property  should  be  entered  in  the  space  provided.  The  loan 
number  is  the  lender's  identification  number  for  the  loan.  The 
settlement  date  is  the  date  of  settlement  in  accordance  with  §  3  500.2 
of  Regulation  X,  not  the  end  of  any  applicable  rescission  period. 
The  name  and  address  of  the  lender  should  be  entered  in  the  space 
provided. 


Section  L.  Settlement  Charges.  This  section  of  the  HUD-1  A  is 
similar  to  section  L  of  the  HUD-I ,  with  the  deletion  of  lines  700 
through  704,  relating  to  real  estate  broker  commissions.  The 
Instructions  for  filling  out  the  HUD-1  as  set  forth  in  Appendix  A  of 
Regulation  X  provide  additional  information  regarding  Section  L, 
if  needed. 

Line  1400  in  the  HUD-1A  is  for  the  total  settlement  charges 
charged  to  the  borrower.  Enter  this  total  on  line  1602  as  well.  This 
total  should  include  Section  L  amounts  from  additional  pages,  if 
any  arc  attached  to  this  HUD-1A. 

Section  M.  Disbursement  to  Others.  This  section  is  used  to  list 
payees,  other  than  the  borrower,  of  all  or  portions  of  the  loan 
proceeds  (including  the  lender,  if  the  loan  is  paying  off  a  prior  loan 
made  by  the  same  lender),  when  the  payee  will  be  paid  directly  out 
of  the  settlement  proceeds.  It  is  not  used  to  list  payees  of  settlement 
charges,  nor  to  list  funds  disbursed  directly  :o  the  borrower,  even 
if  the  lender  knows  the  borrower’s  intended  use  of  the  funds. 

For  example,  in  a  refinancing  transaction,  the  loan  proceeds  are 
used  to  pay  off  an  existing  loan.  The  name  of  the  lender  for  the  loan 
being  paid  off  and  the  pay-off  balance  would  be  entered  in  Section 
M.  In  a  home  improvement  transaction  when  the  proceeds  are  to 
be  paid  to  the  home  improvement  contractor,  the  name  of  the 
contractor  and  the  amount  paid  to  the  contractor  would  be  entered 
in  Section  M.  In  a  consolidation  loan,  or  when  part  of  the  loan 
proceeds  is  used  to  pay  off  other  creditors,  the  name  of  each 
creditor  and  the  amount  paid  to  that  creditor  would  be  entered  in 
Section  M.  If  the  proceeds  are  to  be  given  directly  to  the  borrower 
and  the  borrower  will  use  the  proceeds  to  pay  off  existing  obliga¬ 
tions,  this  would  not  be  reflected  tn  Section  M. 

Section  N.  Net  Settlement.  Line  1600  normally  sets  forth  the 
principal  amount  of  the  loan  as  it  appears  on  the  related  note  for  this 
loan.  In  the  event  this  form  is  used  for  an  open-ended  home  equity 
line  whose  approved  amount  is  greater  than  the  initial  amount 
advanced  at  settlement,  the  amount  shown  on  Line  1 600  will  be  the 
loan  amount  advanced  at  settlement.  Line  1601  is  used  for  all 
settlement  charges  that  are  both  included  in  the  totals  for  lines  1 400 
and  1 602  and  are  not  financed  as  pan  of  the  principal  amount  of  the 
loan.  This  is  the  amount  normally  received  by  the  lender  from  the 
borrower  at  settlement,  which  would  occur  when  some  or  all  of  the 
settlement  charges  were  paid  in  cash  by  the  borrower  at  settlement, 
instead  of  being  financed  as  part  of  the  principal  amount  of  the 
loan.  Failure  to  include  any  such  amount  in  line  1601  will  result  in 
an  error  in  the  amount  calculated  on  line  1604.'  P.O.C.  amounts 
should  not  be  included  in  line  1601. 

Line  1602  ts  the  total  amount  from  line  1400. 

Line  1603  is  the  total  amount  from  line  1520. 

Line  1604  is  the  amount  disbursed  to  the  borrower.  This  is 
determined  by  adding  together  the  amounts  for  lines  1600  and 
1 6<)l,  and  then  subtracting  any  amounts  listed  on  lines  1602  and  1603. 


form  HUD-1 A  (2/94) 
ref  RESPA 
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INSTRUCTIONS  TO  CLOSING  SCRIPT  PREPARER 

The  Closing  Script  is  comprised  of  nine  categories:  Introduction,  Loan  Description, 
Interest  Rate,  Payment,  Late  Payment,  Prepayment  Penalty,  Balloon  Loan,  Closing 
Costs,  and  Acknowledgment. 

Each  category  in  this  document  contains  clauses  that  are  required  in  preparing  a 
Closing  Script  specific  to  each  purchase  or  refinance  loan. 

The  clauses  should  appear  in  the  Closing  Script  in  the  same  categorical  order  as  listed 
in  this  instructional  document. 


All  clauses  that  contain  information  in  bold  typeset  must  remain  in  bold  typeset  and  all 
blank  spaces  in  the  selected  clauses  must  be  completed  with  the  borrower’s  specific 
loan  information. 


The  party  preparing  the  Closing  Script  must  complete  the  Closing  Script  with 
information  provided  by  the  loan  originator,  contained  in  the  Good  Faith  Estimate  (GFE), 
the  Lender’s  General  and  Specific  Closing  Instructions,  the  Note,  the  Deed  of  Trust  or 
Mortgage,  and  any  other  instrument(s)  securing  the  loan. 


The  following  paragraph  introduces  the  Closing  Script  to  the  borrower(s).  It  must  be 
used  in  all  Closing  Scripts. 


THESE  ARE  YOUR  LOAN  DETAILS 


The  following  is  a  summary  of  many  important  details  involving  the  mortgage  loan  for 
(PROPERTY  ADDRESS).  Let’s  compare  these  important  details  with  the  Good  Faith  Estimate 
(GFE),  loan  documents,  and  other  disclosures. 


oan  Description  (include  in  alTCIosing  Scripts 


The  Loan  Amount  must  state  the  total  loan  amount  as  evidenced  in  the  Note. 

The  Loan  Term  must  state  in  months  or  years  the  length  of  the  loan. 

The  Loan  Type  must  state  the  following: 

-  If  the  loan  is  Conventional,  FHA,  VA,  or  other  government  program. 

-  If  the  loan  is  a  Fixed  Rate,  Adjustable  Rate,  Hybrid  Adjustable,  Payment  Option 
Mortgage  or  other  such  description  that  correctly  identifies  the  loan  product. 


Loan  Amount 

$ 

Loan  Term 

Loan  Type 
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Interest  Rate  (Chose  one  of  the  following) 


Fixed  Interest  Rate 

Your  loan  has  a  fixed  interest  rate  of _ %. 

A  fixed  interest  rate  means  that  your  interest  rate  will  not  rise  over  the  life  of  the  loan. 

Adjustable  Rate  Mortgage 

Your  initial  interest  rate  is _ %. 

Your  loan  has  an  adjustable  interest  rate,  which  means  that  the  interest  rate  can  rise  over  the  life 
of  the  loan. 

Your  first  interest  rate  adjustment  or  change  date  is _ and  may  change  every 

_ thereafter.  Your  interest  rate  can  increase  or  decrease  by _ on  every  change 

date,  but  will  never  be  lower  than _ %  or  higher  than _ %  over  the  life  of  the  loan. 


Adjustable  Interest  Rate  with  Initial  Discounted  Interest  Rate 

Your  initial  interest  rate  is _ %.  This  is  a  discounted  interest  rate  and  will  adjust  to 

_ %  in _ ( davs/months)  on  (DATE). 

Your  loan  has  an  adjustable  interest  rate  which  means  that  the  interest  rate  can  rise  over  the  life 
of  the  loan. 

Your  second  change  date  will  be  (DATE)  and  may  change  every _ thereafter.  Your 

interest  rate  can  increase  or  decrease  by _ %  on  every  change  date,  but  will  never  be 

lower  than _ %  or  higher  than _ %  over  the  life  of  the  loan. 


Hybrid  Adjustable  Rate  Mortgage 

Your  loan  is  a  hybrid  adjustable  rate  mortgage. 

You  have  an  initial  fixed  interest  rate  of _ %.  As  long  as  your  interest  rate  remains  fixed, 

your  interest  rate  will  not  rise. 

Your  initial  fixed  interest  rate  will  change  to  an  adjustable  rate  mortgage  on  the  first  change  date, 

_ .  The  adjustable  interest  rate  may  change  every _ thereafter.  Your 

interest  rate  can  increase  or  decrease  by _ %  on  every  change  date,  but  will  never  be  lower 

than _ %  or  higher  than _ %  over  the  life  of  the  loan. 

When  your  loan  changes  from  a  fixed  interest  rate  to  an  adjustable  interest  rate,  your  interest  rate 
can  rise. 


14068 


Federal  Register/ Vol.  73,  No.  51 /Friday,  March  14,  2008 / Proposed  Rules 


Payment  (Choose  one  of  the  following) 

•v  •-***»-  Vj- _ - 


(Fixed  Rate  -  With  Escrow  Account) 


Payment 

Your  loan  payment  for  principal  and  interest  ($ _ )  and  mortgage  insurance  ($ _ ) 

is  $ _ and  can/cannot  rise. 


-  AND- 

You  have  an  escrow  account.  In  addition  to  any  mortgage  insurance,  your  initial  escrow  payment 

is  $ _ for  (INSERT  THE  TYPE  OF  ALL  ESCROWED  ITEMS  SUCH  AS  PROPERTY 

TAXES  OR  HOMEOWNERS  INSURANCE  INTO  THE  FOLLOWING  BLANKS.  DO  NOT 
INCLUDE  MORTGAGE  INSURANCE.  ADDITIONAL  BLANKS  MAY  BE  ADDED  AND  EXTRA 

BLANKS  MAYBE  REMO  VED) _ , _ ,  and _ _ . 

This  amount  may  increase. 


Your  total  payment  is  $ _ for  principal*,  interest,  any  mortgage  insurance,  (INSERT  THE 

TYPE  OF  ALL  ESCROWED  ITEMS  SUCH  AS  PROPERTY  TAXES  OR  HOMEOWNERS 
INSURANCE  INTO  THE  FOLLOWING  BLANKS.  ADDITIONAL  BLANKS  MAY  BE  ADDED 
AND  EXTRA  BLANKS  MAYBE  REMO  VED) _ , _ ,  and 


*Omit  principal  if  loan  is  interest-only. 

-OR- 


(Fixed  Rate  -  No  Escrow  Account) 


Payment 

Your  loan  payment  for  principal  and  interest  ($ _ )  and  mortgage  insurance  ($ _ ) 

is  $ _ and  can/cannot  rise. 

-  AND- 

You  do  not  have  an  escrow  account.  Any  and  all  items  such  as  property  taxes  and  homeowners 
insurance  must  be  paid  directly  by  you. 

Your  total  payment  is  $ _ for  principal,  interest,  and  any  mortgage  insurance. 


-OR- 
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(Adjustable  Interest  Rate,  Adjustable  Interest  Rate  with  Initial  Discounted  Rate 
or  Hybrid  Adjustable  Interest  Rate  -  With  Escrow  Account) 

Payment 

Your  initial  loan  payment  for  principal  and  interest  ($ _ )  and  mortgage  insurance 

($ _ )  is  $ _ and  can  rise. 

-  AND- 

The  highest  your  principal  and  interest  payment  can  reach,  based  on  the  maximum  interest  rate 
of _ %  is  $ _ .  The  earliest  it  can  reach  this  is _ . 

You  have  an  escrow  account.  In  addition  to  any  mortgage  insurance,  your  initial  escrow  payment 

is  $ _ for  (INSERT  THE  TYPE  OF  ALL  ESCROWED  ITEMS  SUCH  AS  PROPERTY 

TAXES  OR  HOMEOWNERS  INSURANCE  INTO  THE  FOLLOWING  BLANKS.  DO  NOT 
INLCUDE  MORTGA  GE  INSURANCE.  ADDITIONAL  BLANKS  MAYBE  ADDED  AND  EXTRA 

BLANKS  MAY  BE  REMOVED) _ , _ ,  and _ . 

This  amount  may  increase. 

Your  total  initial  payment  is  $ _ for  principal,  interest,  any  mortgage  insurance  (INSERT 

THE  TYPE  OF  ALL  ESCROWED  ITEMS  SUCH  AS  PROPERTY  TAXES  OR  HOMEOWNERS 
INSURANCE  INTO  THE  FOLLOWING  BLANKS.  DO  NOT  INCLUDE  MORTGAGE 
INSURANCE.  ADDITIONAL  BLANKS  MA  Y  BE  ADDED  AND  EXTRA  BLANKS  MAYBE 
REMOVED) _ , _ ,  and _ . 

-OR- 

(Adjustable  Interest  Rate,  Adjustable  Interest  Rate  with  Initial  Discounted  Rate 
or  Hybrid  Adjustable  Interest  Rate  -  No  Escrow  Account) 


Payment 

Your  initial  loan  payment  for  principal  and  interest  ($ _ )  and  mortgage  insurance 

($ _ )  is  $ _ and  can  rise. 

-  AND- 

The  highest  your  principal  and  interest  payment  can  reach,  based  on  the  maximum  interest  rate 
of _ %  is  $ _ .  The  earliest  it  can  reach  this  is _ . 


You  do  not  have  an  escrow  account.  Any  and  all  items  such  as  property  taxes  and  homeowners 
insurance  must  be  paid  directly  by  you. 


Your  total  initial  payment  is  $ 


_  for  principal,  interest,  and  any  mortgage  insurance. 
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Additional  Payment  Clauses  (insert  if  applicable) 

Interest-Only  Mortgage 

(INSERT  THE  INTEREST-ONLY  CLA  USE,  WHEN  APPLICABLE,  AND  REPLACE  THE  FIRST 
SENTENCE  IN  THE  PAYMENT  CATEGORY  CLA  USE.) 

Your  loan  payment  for  interest  ($ _ )  and  mortgage  insurance  ($ _ )  is  $ _ 

and  can/cannot  rise.  This  will  not  reduce  the  principal  balance  of  your  loan. 

Payment  Ovtion  Mortza2e 

This  type  of  loan  allow  s  you  to  choose  from  three  payment  options:  the  traditional  principal  and 
interest  payment,  the  interest-only  payment,  and  the  minimum  interest  payment.  This  is  what 
your  initial  payment  choice  will  look  like: 


Principal  &  Interest  Payment  at  %: 

(reduces  loan  balance) 

$_ 

$  principal,  $ 

_ interest 

Interest-Only  Payment  at  %: 

(will  not  reduce  loan  balance) 

$_ 

$0  principal,  $ _ 

_ interest 

Minimum  Interest  Payment  at  %: 

(will  INCREASE  loan  balance) 

$_ 

$0  principal,  $ _ 

_ interest 

AND 

$_ 

is  added  to  your  loan  balance 

If  you  choose  to  pay  the  minimum  interest  payment,  your  loan  balance  will  increase.  This 
increase  instead  of  a  decrease  in  your  loan  balance  is  called  negative  amortization.  If  the  loan 
balance  increases,  your  monthly  mortgage  payment  will  also  increase  to  cover  the  difference. 

If  your  loan  balance  rises  above _ %,  as  indicated  in  your  Note,  your  lender  has  the 

right  to  increase  your  loan  payments  greatly  for  the  remainder  of  the  loan. 


Your  loan  payment  is  due  on  the _ of  every  month  and  is  considered  late  after  the _ of 

every  month.  If  your  lender  receives  your  mortgage  payment  after  the _ ,  your  lender  will 

charge  a  late  fee  of _ %  of  the  overdue  payment  of  principal  and  interest. 


*  If  loan  payment  terms  are  other  than  monthly,  modify  accordingly. 


Your  loan  balance  cannot  rise. 

-OR- 

Loan  Balance 

Your  loan  balance  can  rise  to  a  maximum  of  $ _ 
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Prepayment  Penalty  (choose  one  of  the  following) 


Prepayment  Penalty 

You  do  not  have  a  pre-payment  penalty. 

-OR- 

Prepavment  Penalty 
You  have  a  pre-payment  penalty. 

A  prepayment  penalty  is  an  additional  amount  that  you  will  be  required  to  pay  if  you  pay  your 
loan  off  early  such  as  through  the  sale  of  your  home,  refinancing  your  loan,  or  if  you  make 
significant  additional  payments  to  principal  prior  to  (DATE).  Based  on  your  initial  loan  amount, 
your  prepayment  penalty  may  be  as  high  as  $ _ . 


Balloon  Loan  (choose  one  of  the  following) 


You  do  not  have  a  balloon  payment. 

-OR- 

Balloon  Payment 

Your  loan  has  a  balloon  payment.  At  the  end  of  the  loan  term,  any  balance  remaining  will  have 
to  be  paid.  In  the  case  of  a  balloon  loan,  often  very  little,  if  any,  of  the  loan  balance  is  paid  down, 
therefore,  the  last  payment,  the  balloon  payment  can  be  most  of  the  initial  loan  balance.  Most 
consumers  with  a  balloon  note  refinance  their  loan  before  the  final  balloon  payment  becomes 
due. 

Your  balloon  payment  will  become  due  on  (DATE)  in  the  amount  of  $ _ . 


Closing  Costs  (include  in  all  Closing  Scripts) 


Closing  Costs 

Next  we  will  review  all  of  the  HUD- 1/1 A  charges  and  credits  associated  with  your  loan  and 
compare  them  to  the  GFE  you  received  when  you  applied  for  this  loan. 
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Preparation  of  the  GFE  &  HUD-1  /I  A  Actual  Charges  Comparison  Chart 

The  Comparison  Chart  is  to  be  prepared  using  the  exact  information  and  amounts  from 
the  GFE  and  the  actual  settlement  charges  shown  on  the  HUD-1 /I  A  Settlement 
Statement. 

The  Comparison  Chart  is  comprised  of  three  categories:  Charges  Cannot  Increase, 
Charges  Cannot  Increase  More  Than  10%,  and  Charges  Can  Change,  and  three 
columns;  Good  Faith  Estimate,  HUD-1 /I  A,  and  $  Increase. 

GFE  Instructions: 

All  information  and  amounts  from  the  borrower’s  GFE  numbered  1, 2,  and  6  must  be 
entered  in  the  Charges  Cannot  Increase  category  in  the  GFE  column. 

All  information  and  amounts  from  the  borrower’s  GFE  numbered  3,  4,  5,  and  10  must  be 
entered  in  the  Charges  Cannot  Increase  More  Than  10%  category  in  the  GFE  column 
IF  these  are  services  required  or  identified  by  the  loan  originator.  Additional  lines  may 
be  added. 

All  information  and  amounts  from  the  borrower’s  GFE  numbered  3,  4,  5,  and  10  must  be 
entered  in  the  Charges  Can  Change  category  in  the  GFE  column  IF  these  are  services 
selected  by  the  borrower.  Additional  lines  may  be  added. 

HUD-1/1  A  Instructions: 

All  information  and  amounts  obtained  from  the  HUD-1 /I  A  must  be  entered  into  the 
HUD-1 /I  A  column  in  the  same  category  that  corresponds  to  the  information/amount 
obtained  from  the  borrower’s  GFE.  Additional  lines  may  be  added  to  the  Charges 
Cannot  Increase  More  Than  10%  and  the  Charges  Can  Change  categories. 

$  Increase  Instructions: 

Charges  Cannot  Increase  Category  -  Any  increases  in  any  line  items  in  the  GFE  and 
the  HUD-1 /I  A  columns  must  be  shown  numerically.  Each  increase  must  be  listed 
separately  and  not  totaled. 

Charges  Cannot  Increase  More  Than  10%  -  The  sum  of  all  line  items  shown  in  this 
category  must  be  entered  in  numerical  format  totaled  and  calculated  as  a  percentage 
increase. 

Charges  Can  Change  -  No  information  is  required  to  be  entered  into  this  column  for  this 
category,  but  may  be  listed  voluntarily. 
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GFE  &  HUD-1/  1A  Charges  Comparison  Chart 
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Appraisal  (HUD-1/1A  Une  #804) 

Credit  Report  (HUD- 1/1 A  Une  #805) 

Tax  service  (HUD-1/1A  Une  #806) 

Flood  certification  (HUD- 1/1 A  Une  #807) 

Mortgage  Insurance  Premium  (HUD-1/1A  Une  #902) 

_  (HUD-1/1A  Une  #_ 

_  (HUD- 1/1 A  Une  #. 

_  (HUD-1/1A  Une  #. 


Mil 

1 

I 

_ _ _ L 

jt'lMillti 

mKSSKR 

_ 

"Increase  between  GFE  and  HUD-1/ 1A  Charges 


Reserves  or  escrow  (HUD-  1/1A  Une  #1001) 

Daily  interest  charges  (HUD-1/1A  Une  #901)  $ _ per  day 


Reserves  or  escrow  (HUD-1/1A  Une  #1001) 

Daily  interest  charges  (HUD-1/1A  Une  #901)  $ _ per  day 

Homeowners  Insurance  (HUD-1/1A  Line  #903) 
_ (HUD-1/1A  Une  # _ ) 


(HUD- 1/1 A  Une  # _ ) 

(HUD-1/1A  Une  # _ ) 
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Acknowledgment  (include  in  all  Closing  Scripts) 


/ 

The  acknowledgment  must  be  signed  and  dated  by  the  party  conducting  the  closing  and 
all  borrowers. 

Acknowledgment 

The  undersigned  hereby  state  that  the  Closing  Script  was  read  and  the  following  information  was 
provided  and  explained: 

1 .  The  comparison  between  the  charges  listed  on  the  HUD- 1/1 A  settlement  form  and  the 
estimate  of  charges  on  the  GFE; 

2.  Whether  or  not  the  tolerances  have  been  met  within  the  applicable  categories  between  the 
GFE  and  the  HUD-1/1  A;  and 

3.  Any  inconsistencies  between  the  loan  documents  (including  the  mortgage  note)  and  the 
summary  of  the  loan  terms  on  the  GFE,  and  between  the  HUD- 1/1 A  settlement  charges 
and  the  charges  stated  on  the  GFE. 


(Representative)  _ (Company) 


(Borrower) 


(Borrower) 


(Date) 
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EXAMPLES  OF  COMPLETED  CLOSING  SCRIPTS 
Example  1  -  Fixed  Interest  Rate  Mortgage 

THESE  ARE  YOUR  LOAN  DETAILS 

The  following  is  a  summary  of  many  important  details  involving  the  mortgage  loan  for  123  Main 
Street.  Hometown.  USA  00000.  Let’s  compare  these  important  details  with  the  Good  Faith 
Estimate  (GFE),  loan  documents,  and  other  disclosures. 


Loan  Amount 

Loan  Term 

Loan  Type 

$300,000.00 

30  year 

FHA  Insured  Fixed  Rate 

Fixed  Interest  Rate 

Your  loan  has  a  fixed  interest  rate  of  6.5%. 

A  fixed  interest  rate  means  that  your  interest  rate  will  not  rise  over  the  life  of  the  loan. 

Payment 

Your  loan  payment  for  principal  and  interest  ($1.896.20)  and  mortgage  insurance  ($62.00)  is 
$1.958.20  and  cannot  rise. 

You  have  an  escrow  account.  In  addition  to  any  mortgage  insurance,  your  initial  escrow  payment 
is  $200.00  for  property  taxes  and  homeowners  insurance.  This  amount  may  increase. 

Your  total  payment  is  S2.158.20  for  principal,  interest,  any  mortgage  insurance,  property  taxes 
and  homeowners  insurance. 

Late  Payment 

Your  loan  payment  is  due  on  the  1st  of  every  month  and  is  considered  late  after  the  15th  of  every 
month.  If  your  lender  receives  your  mortgage  payment  after  the  15th.  your  lender  will  charge  a 
late  fee  of  5%  of  the  overdue  payment  of  principal  and  interest. 

Loan  Balance 

Your  loan  balance  cannot  rise. 

Prepayment  Penalty 

You  do  not  have  a  prepayment  penalty. 

Balloon  Payment 

You  do  not  have  a  balloon  payment. 

Closing  Costs 

Next  we  will  review  all  of  the  HUD- 1/1 A  charges  and  credits  associated  with  your  loan  and 
compare  them  to  the  GFE  you  received  when  you  applied  for  this  loan. 
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GFE  &  HUD-1/  1A  Charges  Comparison  Chart 


Your  credit  or  charge  for  the  specific  interest  rate  chosen  (HUD- 1/1 A  Line  #802) 

-$4,000.00 

-$4,000.00 

0 

Your  Adjusted  Origination  Charges  (HUD-1/1A  Line  #803) 

$2,000.00 

$2,000.00 

0 

Government  recording  and  transfer  charges  (HUD-1/1A  Line  #1201) 

$1,250.00 

$1,250.00 

0 

.#•  '-##4 

Appraisal  (HUD- 1/1 A  Line  #804) 

$300.00 

$300.00 

Credit  Report  (HUD- 1/1 A  Line  #805) 

$40.00 

$23.00 

Tax  service  (HUD-1/1A  Line  #806) 

$70.00 

$70.00 

Flood  certification  (HUD-1/1A  Line  #807) 

$12.00 

$12.00 

Mortgage  Insurance  Premium  (HUD-1/1A  Line  #902) 

$62.00 

$62.00 

Survey  (HUD-1/1A  Line  #1301  ) 

$175.00 

$145.00 

Pest  Inspection _  (HUD-1/1A  Line  #1302  ) 

$45.00 

$45.00 

fHUD-1/lA  Line  #  ) 

Total 

$704.00 

$657.00 

♦Increase  between  GFE  and  HUD-1/ 1A  Charges 

0% 

Clisrgiss  Csn  Change 

...  .?-•>** 

■<  i  i  §  H  liiji 

Reserves  or  escrow  (HUD-1/1A  Line  #1001) 

$262.00 

$262.00 

Daily  interest  charges  (HUD-1/1A  Line  #901)  $53.42  per  day 

$53.42 

$106.84 

Homeowners  insurance  (HUD-1/1A  Line  #903) 

$600.00 

$610.00 

HAS  services  and  lender’s  title  Insurance  (HUD-l/lA  Line  #11011 

$975.00 

$975.00 

Optional  owner's  title  insurance  (HUD-l/lA  Une  #1110  ) 

$725.00 

$725.00 

(HUD-l/lA  Une  #  ) 
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Acknowledgment 

The  undersigned  hereby  state  that  the  Closing  Script  was  read  and  the  following  information  was 
provided  and  explained: 

1 .  The  comparison  between  the  charges  listed  on  the  HUD- 1/1 A  settlement  form  and  the 
estimate  of  charges  on  the  GFE; 

2.  Whether  or  not  the  tolerances  have  been  met  within  the  applicable  categories  between  the 
GFE  and  the  HUD-1/1  A;  and 

3.  Any  inconsistencies  between  the  loan  documents  (including  the  mortgage  note)  and  the 
summary  of  the  loan  terms  on  the  GFE,  and  between  the  HUD- 1/1 A  settlement  charges 
and  the  charges  stated  on  the  GFE. 


(Representative) 


(Company) 


(Borrower) 


(Borrower) 


(Date) 


Example  2  -  Adjustable  Rate  Mortgage 

THESE  ARE  YOUR  LOAN  DETAILS 


This  is  a  summary  of  many  important  details  involving  the  mortgage  loan  for  123  Main  Street. 
Hometown.  USA  00000.  Let’s  compare  these  important  details  with  the  Good  Faith  Estimate 
(GFE),  loan  documents,  and  other  disclosures. 


Loan  Amount 

Loan  Term 

Loan  Type 

$300,000.00 

30  year 

Conventional 
Adjustable  Rate 

Adjustable  Rate  Mortgage 

Your  initial  interest  rate  is  6.5% 

Your  loan  has  an  adjustable  interest  rate,  which  means  that  the  interest  rate  can  rise  over  the  life 
of  the  loan.' 
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Your  first  interest  rate  adjustment  or  change  date  is  January  1. 2008  and  may  change  every  12 
months  thereafter.  Your  interest  rate  can  increase  or  decrease  by  2.0%  on  every  change  date, 
but  will  never  be  lower  than  4.5%  or  higher  than  10.5%  over  the  life  of  the  loan. 

Payment 

Your  initial  loan  payment  for  principal  and  interest  ($1.896.20)  and  mortgage  insurance  ($0)  is 
$1.896.20  and  can  rise. 

The  highest  your  principal  and  interest  payment  can  reach,  based  on  the  maximum  interest  rate  of 
10.5%  is  $2.744.22.  The  earliest  it  can  reach  this  is  January  1.  2010. 

You  do  not  have  an  escrow  account.  Any  and  all  items  such  as  property  taxes  and  homeowners 
insurance  must  be  paid  directly  by  you. 

Your  total  initial  payment  is  $1.896.20  for  principal,  interest,  and  any  mortgage  insurance. 

Late  Payment 

Your  loan  payment  is  due  on  the  1st  of  every  month  and  is  considered  late  after  the  15th  of  every 
month.  If  your  lender  receives  your  mortgage  payment  after  the  15th.  your  lender  will  charge  a 
late  fee  of  5%  of  the  overdue  payment  of  principal  and  interest. 

Loan  Balance 

Your  loan  balance  cannot  rise. 

Prepayment  Penalty 

You  have  a  pre-payment  penalty. 

A  prepayment  penalty  is  an  additional  amount  that  you  will  be  required  to  pay  if  you  pay  your 
loan  off  early  such  as  through  the  sale  of  your  home,  refinancing  your  loan,  or  if  you  make 
significant  additional  payments  to  principal  prior  June  1.  2010.  Based  on  your  initial  loan 
amount,  your  prepayment  penalty  may  be  as  high  as  $9.400.00, 

Balloon  Payment 

You  do  not  have  a  balloon  payment. 

Closing  Costs 

Next  we  will  review  all  of  the  HUD- 1/1 A  charges  and  credits  associated  with  your  loan  and 
compare  them  to  the  GFE  you  received  when  you  applied  for  this  loan. 
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GFE  &  HUD-1/  1A  Charges  Comparison  Chart 


-  -  'Vr. 

;  .  Gqoii  :  Hu[).  .. 

r  Faith  .  :  v  .  S  Increase 


•  v'\  ,  .  i/i a:  : 

•  '  ....  :  .  i  Estimate  ,  '  ; 

j-  •«  •  '  ..  •  ■  *  »  f  '  V;  •  -  -  •etr-  ‘-•'-JV'-  ..  "  f  •"  -  ' 


Charges  Cannot  Increase 

Our  service  charge  (HUD-  1/1A  Line  #801)  $6,000.00  $6,000.00  j  0 

Your  credit  or  charge  for  the  specific  interest  rate  chosen  (HUD- 1/1 A  Line  #802) 

Your  Adjusted  Origination  Charges  (HUD-1/1A  Line  #803) 

I  Government  recording  and  transfer  charges  (HUD-1/1A  Line  #1201) 


-$4,000.00 

$2,000.00 

$1,250.00 


-$4,000.00 

$2,000.00 

$1,250.00 


Charges  Cannot  Increase  More  Than  10% 

Appraisal  (HUD-1/1A  Line  #804) 

$300.00 

$350.00 

Credit  Report  (HUD-1/1A  Line  #805) 

$40.00 

$45.00 

Tax  service  (HUD-1/1A  Line  #806) 

$70.00 

$85.00 

Flood  certification  (HUD-1/1A  Line  #807) 

$12.00 

$15.00 

Mortgage  Insurance  Premium  (HUD-1/1A  Line  #902) 

Survey  (HUD-1/1A  Line  #13Ql ) 

$175.00 

$175.00 

Pest  Insoection  (HUD-1/1A  Line  #1302  ) 

$45.00 

$45.00 

(HUD-1/1A  Line  #  ) 

Total 

$642.00 

$715.00 

-►78 

♦Increase  between  GFE  and  HUD-1/  1A  Charges 

12% 

Charges  Can  Change 

Reserves  or  escrow  (HUD-1/1A  Line  #1001) 

$262.00 

$262.00 

Daily  Interest  charges  (HUD-1/1A  Line  #901)  $53.42  per  day 

$213.69 

$427.36 

Homeowners  Insurance  (HUD- 1/1 A  Line  #903) 

$600.00 

$700.00 

me  services  and  lender's  title  insurance  (hud-i/ia  une  #1101 ) 

$975.00 

$1,075.00 

Optional  owner's  title  insurance  (HUD-1/1A  Une  #1110  ) 

$725.00 

$725.00 

fHUD-l/lA  Une  #  ^ 

Acknowledgment 

The  undersigned  hereby  state  that  the  Closing  Script  was  read  and  the  following  information  was 
provided  and  explained: 

1 .  The  comparison  between  the  charges  listed  on  the  HUD- 1/1 A  settlement  form  and  the 
estimate  of  charges  on  the  GFE; 
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2.  Whether  or  not  the  tolerances  have  been  met  within  the  applicable  categories  between  the 
GFE  and  the  HUD- 1/1  A;  and 

3.  Any  inconsistencies  between  the  loan  documents  (including  the  mortgage  note)  and  the 
summary  of  the  loan  terms  on  the  GFE,  and  between  the  HUD- 1/1 A  settlement  charges 
and  the  charges  stated  on  the  GFE. 

_ (Representative)  _ (Company) 

_ (Borrower)  (Borrower) 

_ (Date) 

Example  3  -  Adjustable  Interest  Rate  with  Initial  Discounted  Interest  Rate 

THESE  ARE  YOUR  LOAN  DETAILS 

The  following  is  a  summary  of  many  important  details  involving  the  mortgage  loan  for  123  Main 
Street.  Hometown,  USA  00000.  Let’s  compare  these  important  details  with  the  Good  Faith 
Estimate  (GFE),  loan  documents,  and  other  disclosures. 


Loan  Amount 

Loan  Term 

Loan  Type 

Conventional  Adjustable 

$300,000.00 

30  years 

Payment  Option  Mortgage 

Adjustable  Interest  Rate  with  Initial  Discounted  Interest  Rate 

Your  initial  interest  rate  is  L5%.  This  is  a  discounted  interest  rate  and  will  adjust  to  6.5%  in 
30  days  on  June  1.  2007. 

Your  loan  has  an  adjustable  interest  rate  which  means  that  the  interest  rate  can  rise  over  the  life 
of  the  loan. 

Your  second  change  date  will  be  June  1.  2008  and  may  change  every  12  months  thereafter. 
Your  interest  rate  can  increase  or  decrease  by  2.75%  on  every  change  date,  but  will  never  be 
lower  than  4.5%  or  higher  than  10.5%  over  the  life  of  the  loan. 

Payment 

Your  initial  loan  payment  for  principal  and  interest  ($1,035.36)  and  mortgage  insurance  ($0)  is 
$1,035.36  and  can  rise. 

The  highest  your  principal  and  interest  payment  can  reach,  based  on  the  maximum  interest  rate 
of  10.5%  is  $3,644.95.  The  earliest  it  can  reach  this  is  June  1,  2013. 

You  do  not  have  an  escrow  account.  Any  and  all  items  such  as  property  taxes  and  homeowners 
insurance  must  be  paid  directly  by  you. 

Your  total  initial  payment  is  $1,035.36  for  principal,  interest,  and  any  mortgage  insurance. 
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Payment  Option  Mortgage 

This  type  of  loan  allows  you  to  choose  from  three  payment  options:  the  traditional  principal  and 
interest  payment,  the  interest-only  payment,  and  the  minimum  interest  payment.  This  is  what 
your  initial  payment  choice  will  look  like: 


Principal  &  Interest  Payment  at  6.5%: 
(reduces  loan  balance) 

$1,896.20 

$27 1 .20  Drincinal,  $  1 .625.00  interest 

Interest.Onlv  Payment  at  6.5%: 

(will  not  reduce  loan  balance) 

$1,625.00 

0  Drincinal.  $  1 625.00  interest 

Minimum  Interest  Payment  at  4.5%: 
(will  INCREASE  loan  balance) 

$1,125.00. 

$0  Drincinal.  $  1 . 1 25.00  interest 

AND 

$500.00  is  added  to  vour  loan  balance. 

If  you  choose  to  pay  the  minimum  payment  amount,  your  loan  balance  will  increase.  This 
increase  instead  of  a  decrease  in  your  loan  balance  is  called  negative  amortization.  If  the  loan 
balance  increases,  your  monthly  mortgage  payment  may  also  increase  to  cover  the  difference. 

If  your  loan  balance  rises  above  125%,  as  indicated  in  your  Note,  your  lender  has  the  right 
to  increase  your  loan  payments  greatly  for  the  remainder  of  the  loan. 

Late  Payment 

Your  loan  payment  is  due  on  the  1st  of  every  month  and  is  considered  late  after  the  15th  of  every 
month.  If  your  lender  receives  your  mortgage  payment  after  the  15th,  your  lender  will  charge  a 
late  fee  of  5%  of  the  overdue  payment  of  principal  and  interest. 

Loan  Balance 

Your  loan  balance  can  rise  to  a  maximum  of  $375,000. 

Prepayment  Penalty 

You  have  a  pre-payment  penalty. 

A  prepayment  penalty  is  an  additional  amount  that  you  will  be  required  to  pay  if  you  pay  your 
loan  off  early  such  as  through  the  sale  of  your  home,  refinancing  your  loan,  or  if  you  make 
significant  additional  payments  to  principal  prior  to  June  1, 2010.  Based  on  your  initial  loan 
amount,  your  prepayment  penalty  may  be  as  high  as  $9,400.00. 

Balloon  Payment 

You  do  not  have  a  balloon  payment. 

Closing  Costs 

Next  we  will  review  all  of  the  HUD- 1/1 A  charges  and  credits  associated  with  your  loan  and 
compare  them  to  the  GFE  you  received  when  you  applied  for  this  loan. 


Good  Faith 
Estimate 


HUD1/1A  S  Increase 
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GFE  &  HUD-1/  1A  Charges  Comparison  Chart 


Your  Adjusted  Origination  Charges  (HUD-1/1A  Line  #803) 


Government  recording  and  transfer  charges  (HUD-1/1A  Line  #1201) 


Appraisal  (HUD-1/1A  Une  #804) 


Credit  Report  (HUD-1/1A  Une  #805) 


Flood  certification  (HUD-1/1A  Une  #807) 


Mortgage  Insurance  Premium  (HUD-1/1A  Une  #902) 


(HUD-1/1A  Une  #1101  ) 


(HUD-1/1A  Une  #1110 


"Increase  between  GFE  and  HUD-1/1A  Charges 


$300.00 

$425.00 

$40.00 

$45.00 

$70.00 

$85.00 

$12.00 

$15.00 

$975.00 

$975.00 

$725.00 

$725.00 

$35.00 

$55.00 

Reserves  or  escrow  (HUD-1/1A  Une  #1001) 

$262.00 

*  $262.00 

Dally  Interest  charges  (HUD-1/1A  Une  #901)  153.42  oer  dav 

$213.69 

$427.36 

Homeowners  insurance  (HUD-1/1A  Une  #903) 

$600.00 

$600.00 

Survev  fHUD-l/lA  Une  #1301  ) 

$150.00 

$195.00 

(HUD-1/1A  Une  #  1 

fHUD-l/lA  Line  #  1 
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Acknowledgment 

The  undersigned  hereby  state  that  the  Closing  Script  was  read  and  the  following  information  was 
provided  and  explained: 

1 .  The  comparison  between  the  charges  listed  on  the  HUD- 1/1 A  settlement  form  and  the 
estimate  of  charges  on  the  GFE; 

2.  Whether  or  not  the  tolerances  have  been  met  within  the  applicable  categories  between  the 
GFE  and  the  HUD-1/1  A;  and 

3.  Any  inconsistencies  between  the  loan  documents  (including  the  mortgage  note)  and  the 
summary  of  the  loan  terms  on  the  GFE,  and  between  the  HUD- 1/1 A  settlement  charges 
and  the  charges  stated  on  the  GFE. 


(Representative) 


(Company) 


(Borrower) 


(Borrower) 


(Date) 


Example  4  -  Hybrid  Fixed  Rate  Adjustable  Rate  Mortgage 

THESE  ARE  YOUR  LOAN  DETAILS 

The  following  is  a  summary  of  many  important  details  involving  the  mortgage  loan  for  123  Main 
Street.  Hometown.  USA  00000.  Let’s  compare  these  important  details  with  the  Good  Faith 
Estimate  (GFE),  loan  documents,  and  other  disclosures. 


Loan  Amount 

Loan  Term 

Loan  Type 

$300,000.00 

30  year 

Conventional 
Hybrid  Adjustable 

Rate  Mortgage 

Hybrid  Adjustable  Rate  Mortgage 

Your  loan  is  a  hybrid  adjustable  rate  mortgage. 

You  have  an  initial  fixed  interest  rate  of  6;5%.  As  long  as  your  interest  rate  remains  fixed,  your 
interest  rate  will  not  rise. 
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Your  initial  fixed  interest  rate  will  change  to  an  adjustable  rate  mortgage  on  the  first  change  date, 
June  1. 2009.  The  adjustable  interest  rate  may  change  every  12  months  thereafter.  Your  interest 
rate  can  increase  or  decrease  by  2.0%  on  every  change  date,  but  will  never  be  lower  than  4.5% 
or  higher  than  10.5%  over  the  life  of  the  loan. 

When  your  loan  changes  from  a  fixed  interest  rate  to  an  adjustable  interest  rate,  your  interest  rate 
can  rise. 

Payment 

Your  initial  loan  payment  for  principal  and  interest  ($1.896.20)  and  mortgage  insurance  ($0 )  is 
$1.896.20  and  can  rise. 

The  highest  your  principal  and  interest  payment  can  reach,  based  on  the  maximum  interest  rate 
of  10.5%  is  $2.744.22.  The  earliest  it  can  reach  this  is  January  1.  2011. 

You  do  not  have  an  escrow  account.  Any  and  all  items  such  as  property  taxes  and  homeowners 
insurance  must  be  paid  directly  by  you. 

Your  total  initial  payment  is  $1.896.20  for  principal,  interest,  and  any  mortgage  insurance. 

Late  Payment 

Your  loan  payment  is  due  on  the  1st  of  every  month  and  is  considered  late  after  the  15th  of  every 
month.  If  your  lender  receives  your  mortgage  payment  after  the  15th.  your  lender  will  charge  a 
late  fee  of  5%  of  your  loan  payment. 

Loan  Balance 

Your  loan  balance  cannot  rise. 

Prepayment  Penalty 

You  have  a  pre-payment  penalty. 

A  prepayment  penalty  is  an  additional  amount  that  you  will  be  required  to  pay  if  you  pay  your 
loan  off  early  such  as  through  the  sale  of  your  home,  refinancing  your  loan,  or  if  you  make 
significant  additional  payments  to  principal  prior  to  June  1,  2010.  Based  on  your  initial  loan 
amount,  your  prepayment  penalty  may  be  as  high  as  $9.400,00. 

Balloon  Payment 

You  do  not  have  a  balloon  payment. 

Closing  Costs 

Next  we  will  review  all  of  the  HUD- 1/1 A  charges  and  credits  associated  with  your  loan  and 
compare  them  to  the  GFE  you  received  when  you  applied  for  this  loan. 


.t  Increase  More  Than  10% 
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GFE  &  HUD-1/  1A  Charges  Comparison  Chart 


Good 

Faith 

Estimate 


HUD 


1/  1  A 


Increase 


Your  credit  or  charge  for  the  specific  interest  rate  chosen  (HUD-1/1A  Line  #802) 
Your  Adjusted  Origination  Charges  (HUD-I/IA  Line  #803) 

Government  recording  and  transfer  charges  (HUD-1/1A  Line  #1201) 


Appraisal  (HUD-1/1A  Line  #804) 

Credit  Report  (HUD-1/1A  Line  #805) 

Tax  service  (HUD- 1/1 A  Une  #806) 

Flood  certification  (HUD-1/1A  Line  #807) 

Mortgage  Insurance  Premium  (HUD-1/1A  Line  #902) 

Title,  sgmces.ana.lender's  title  insurance  (hud-i/ia  une  #noi ) 
Optional  owners. .title  insurance _ (hud-i/ia  une  #uiq  ) 

_ _  (HUD-I/IA  Line  # _ ) 


-$4,000.00 

-$4,000.00 

$2,000.00 

$2,000.00 

$1,250.00 

$1,250.00 

..  ,ji 

$295.00 

$325.00 

$21.00 

$21.00 

$70.00 

’  $75.00 

$12.00 

$15.00 

__  _  _ I 

$975.00 

$975.00 

$679.00 

$725.00 

$2052.00 

$2136.00  | 

♦Increase  between  GFE  and  HUD-1/ 1A  Charges 


Acknowledgment 

The  undersigned  hereby  state  that  the  Closing  Script  was  read  and  the  following  information  was 
provided  and  explained: 


Charges  Can  Change 

Reserves  or  escrow  (HUD-I/IA  Line  #1001) 

$262.00 

$262.00 

Dally  interest  charges  (HUD-I/IA  Line  #901)  *53.42  per  day 

$213.69 

$427.36 

Homeowners  insurance  (HUD-I/IA  Une  #903) 

$600.00 

$615.00 

Survey  (HUD-I/IA  Une  #1301 ) 

$150.00 

$150.00 

Pest  Inspection  (hud-i/ia  une  #1222 ) 

$35.00 

$35.00 

fHUD-l/lA  Une  #  ) 
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1.  The  comparison  between  the  charges  listed  on  the  HUD- 1/1 A  settlement  form  and  the 
estimate  of  charges  on  the  GFE; 

2.  Whether  or  not  the  tolerances  have  been  met  within  the  applicable  categories  between  the 
GFE  and  the  HUD- 1/1  A;  and 

3.  Any  inconsistencies  between  the  loan  documents  (including  the  mortgage  note)  and  the 
summary  of  the  loan  terms  on  the  GFE,  and  between  the  HUD- 1/1 A  settlement  charges 
and  the  charges  stated  on  the  GFE. 


(Representative) 


(Company) 


(Borrower) 


(Borrower) 


(Date) 


Example  5  -  Fixed  Interest  Rate  with  Balloon  Payment 

THESE  ARE  YOUR  LOAN  DETAILS 

The  following  is  a  summary  of  many  important  details  involving  the  mortgage  loan  for  123  Main 
Street,  Hometown,  USA  00000.  Let’s  compare  these  important  details  with  the  Good  Faith 
Estimate  (GFE),  loan  documents,  and  other  disclosures. 


Loan  Amount 

Loan  Term 

Loan  Type 

$300,000.00 

15  year 

Conventional  Fixed  Rate 
Interest  Only  Balloon 

Fixed  Interest  Rate 

Your  loan  has  a  fixed  interest  rate  of  7.5%. 

A  fixed  interest  rate  means  that  your  interest  rate  will  not  rise  over  the  life  of  the  loan. 

Payment  -  Interest-Only  Mortgage 

Your  loan  payment  for  interest  ($1.875.00)  and  mortgage  insurance  ($62.00)  is  $1.937.00  and 
cannot  rise.  This  will  not  reduce  the  principal  balance  of  your  loan. 

You  have  an  escrow  account.  In  addition  to  any  mortgage  insurance,  your  initial  escrow  payment 
is  $200.00  for  property  taxes  and  homeowners  insurance.  This  amount  may  increase. 

Your  total  payment  is  $2.137.00  for  interest,  any  mortgage  insurance,  property  taxes 
homeowners  insurance. 


and 


d&O 1  t 
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Late  Payment 

Your  loan  payment  is  due  on  the  1st  of  every  month  and  is  considered  late  after  the  15th  of  every 
month.  If  your  lender  receives  your  mortgage  payment  after  the  15th,  your  lender  will  charge  a 
late  fee  of  5%  of  the  overdue  payment  of  principal  and  interest. 

Loan  Balance 

Your  loan  balance  cannot  rise. 

Prepayment  Penalty 

You  have  a  pre-payment  penalty. 

A  prepayment  penalty  is  an  additional  amount  that  you  will  be  required  to  pay  if  you  pay  your 
loan  off  eariy  such  as  through  the  sale  of  your  home,  refinancing  your  loan,  or  if  you  make 
significant  additional  payments  to  principal  prior  to  June  L  2010.  Based  on  your  initial  loan 
amount,  your  prepayment  penalty  may  be  as  high  as  $9,400.00. 


Balloon  Loan 

Your  loan  has  a  balloon  payment.  At  the  end  of  the  loan  term,  any  balance  remaining  will  have 
to  be  paid.  In  the  case  of  a  balloon  loan,  often  very  little,  if  any,  of  the  loan  balance  is  paid  down, 
therefore,  the  last  payment,  the  balloon  payment  can  be  most  of  the  initial  loan  balance.  Most 
consumers  with  a  balloon  note  refinance  their  loan  before  the  final  balloon  payment  becomes 
due. 

Your  balloon  payment  will  become  due  on  April  1,  2023  in  the  amount  of  $300,000.00.  • 


Closing  Costs 

Next  we  will  review  all  of  the  HUD-1/1A  charges  and  credits  associated  with  your  loan  and 
compare  them  to  the  GFE  you  received  when  you  applied  for  this  loan. 
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GFE  &  HUD-1/ 1A  Charges  Comparison  Chart 


'*r- 


Good 

Faith  HUD  1/1A 
Estimate 


I  Our  service  charge  (HUD-1/1A  Une  #801)  $6,000.00 

j  Your  credit  or  charge  for  the  specific  interest  rate  chosen  (HUD-1/1A  Line  #802)  I  -$4,000.00 
Your  Adjusted  Origination  Charges  (HUD-1/1A  Une  #803)  $2,000.00 


Government  recording  and  transfer  charges  (HUD-1/1A  Une  #1201) 

Charges  Cannot  Increase  More  Than  10% 

Appraisal  (HUD-1/1A  Une  #804) 

Credit  Report  (HUD-1/1A  Une  #805) 

Tax  service  (HUD- 1/1 A  Une  #806) 

Flood  certification  (HUD-1/1A  Une  #807) 

Mortgage  Insurance  Premium  (HUD-1/1A  Une  #902) 

Title  services  and  lender's  Ode  insurance  (HUD-1/1A  Une  #1101 ) 


Optional  owner's  title  Insurance _ (hud-i/ia  une  #mo ) 

_ _  (HUD-1/1A  Une  # _ ) 

*  Increase  between  GFE  and  HUD-1/ 1A  Charges 


$2,000.00 

$1,250.00 


$300.00 

$40.00 

$70.00 

$12.00 

$62.00 

$975.00 


$725.00 


$6,000.00 

-$4,000.00 

$2,000.00 

$1,250.00 


$300.00 

$45.00 

$92.00 

$15.00 

$62.00 

$1015.00 


$775.00 


Total  $2184.00  $2304.00 

5% 


•  ?-v- .  <  if  •  )  ■  '  *  ; 

_ _ _ _ : _ l _ kj 


Reserves  or  escrow  (HUD-1/1A  Une  #1001) 

$262.00 

$262.00 

Daily  interest  charges  (HUD-1/1A  Une  #901)  $53.42  per  day 

$213.69 

$427.36 

Homeowners  insurance  (HUD-1/1A  Une  #903) 

$600.00 

$600.00 

Survey  fHUD-l/lA  Une  #1301 ) 

$175.00 

$175.00 

j  Pest  Insoection  (HUD-1/1A  Une  #1302 ) 

$45.00 

$45.00 

fHUD-l/lA  Une  #  1 

_ L 

Acknowledgment 

The  undersigned  hereby  state  that  the  Closing  Script  was  read  and  the  following  information  was 
provided  and  explained: 

1 .  The  comparison  between  the  charges  listed  on  the  HUD- 1/1 A  settlement  form  and  the 
estimate  of  charges  on  the  GFE; 
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2.  Whether  or  not  the  tolerances  have  been  met  within  the  applicable  categories  between  the 
GFE  and  the  HUD-1/1  A;  and 

3.  Any  inconsistencies  between  the  loan  documents  (including  the  mortgage  note)  and  the 
summary  of  the  loan  terms  on  the  GFE,  and  between  the  HUD-1/1  A  settlement  charges 
and  the  charges  stated  on  the  GFE. 


(Representative) 


(Company) 


(Borrower) 


(Borrower) 


(Date) 


Example  6  -Fixed  Interest  Rate  with  Balloon  Payment 

THESE  ARE  YOUR  LOAN  DETAILS 

The  following  is  a  summary  of  many  important  details  involving  the  mortgage  loan  for  123  Main 
Street,  Hometown.  USA  00000.  Let’s  compare  these  important  details  with  the  Good  Faith 
Estimate  (GFE),  loan  documents,  and  other  disclosures. 


Loan  Amount 

Loan  Term 

Loan  Type 

$30,000.00 

15  year 

Conventional  Fixed 
Rate  Balloon 

Fixed  Interest  Rate 

Your  loan  has  a  fixed  interest  rate  of  8.0%. 

A  fixed  interest  rate  means  that  your  interest  rate  will  not  rise  over  the  life  of  the  loan. 

Payment 

Your  loan  payment  for  principal  and  interest  ($220.13)  and  mortgage  insurance  ($0  )  is  $220.13 
and  cannot  rise. 

You  do  not  have  an  escrow  account.  Any  and  all  items  such  as  property  taxes  and  homeowners 
insurance  must  be  paid  directly  by  you. 

Your  total  payment  is  $220.13  for  principal,  interest,  and  any  mortgage  insurance. 
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Late  Payment 

Your  loan  payment  is  due  on  the  1st  of  every  month  and  is  considered  late  after  the  15th  of  every 
month.  If  your  lender  receives  your  mortgage  payment  after  the  15th,  your  lender  will  charge  a 
late  fee  of  5%  of  the  overdue  payment  of  principal  and  interest. 

Loan  Balance 

Your  loan  balance  cannot  rise. 

Prepayment  Penalty 

You  have  a  pre-payment  penalty. 

A  prepayment  penalty  is  an  additional  amount  that  you  will  be  required  to  pay  if  you  pay  your 
loan  off  early  such  as  through  the  sale  of  your  home,  refinancing  your  loan,  or  if  you  make 
significant  additional  payments  to  principal  prior  to  June  L  2010.  Based  on  your  initial  loan 
amount,  your  prepayment  penalty  may  be  as  high  as  $9,400.00. 


Balloon  Loan 

Your  loan  has  a  balloon  payment.  At  the  end  of  the  loan  term,  any  balance  remaining  will  have 
to  be  paid.  In  the  case  of  a  balloon  loan,  often  very  little,  if  any,  of  the  loan  balance  is  paid  down, 
therefore,  the  last  payment,  the  balloon  payment  can  be  most  of  the  initial  loan  balance.  Most 
consumers  with  a  balloon  note  refinance  their  loan  before  the  final  balloon  payment  becomes 
due. 

Your  balloon  payment  will  become  due  on  April  1.  2023  in  the  amount  of  $300,000,00. 


Closing  Costs 


Next  we  will  review  all  of  the  HUD- 1/1 A  charges  and  credits  associated  with  your  loan  and 
compare  them  to  the  GFE  you  received  when  you  applied  for  this  loan. 
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GFE  &  HUD-1/ 1A  Charges  Comparison  Chart 


Good 

Faith 

Estimate 

HUD- 

l/lA 

s  : 

Increas 

e 

.  V.  ‘  ^ 

Our  service  charge  (HUD-1/1A  Line  #801) 

$2,700.00 

$2,700.00 

0 

Your  credit  or  charge  for  the  specific  interest  rate  chosen  (HUD- 1/1 A  Line  #802) 

-$750.00 

-$750.00 

0 

Your  Adjusted  Origination  Charges  (HUD- 1/1 A  Line  #803) 

$1,950.00 

$1,950.00 

0 

Government  recording  and  transfer  charges  (HUD-1/1A  Line  #1201) 

$1,250.00 

$1,250.00 

0 

• 

v  §  Charges  Cannot  Increase  Mote  Than  10%  *  f 

| 

Appraisal  (HUD-1/1A  Line  #804) 

$300.00 

$325.00 

Credit  Report  (HUD- 1/1 A  Une  #805) 

$22.00 

$18.00 

Tax  service  (HUD- 1/1 A  Line  #806) 

$60.00 

$78.00 

Flood  certification  (HUD- 1/1 A  Line  #807) 

$12.00 

$15.00 

Mortgage  Insurance  Premium  (HUD-1/1A  Line  #902) 

Title  services  and  lender's  title  insurance  (HUD-l/lA  Une  #1101} 

$415.00 

$469.00 

fHUD-l/lA  Une  #  ) 

fHUD-l/lA  Une  #  ) 

Total 

$809.00 

$905.00 

+  96 

*Xncrease  between  GFE  and  HUD-1/ 1A  Charges 

12% 

-  ClwflaiCan  Chmgo  > ... 

Reserves  or  escrow  (HUD-l/lA  Une  #1001) 

Daily  interest  charges  (HUD-l/lA  Une  #901)  $7.24  per  day 

$28.96 

$57.92 

Homeowners  insurance  (HUD-l/lA  Une  #903) 

$600.00 

$600.00 

(HUD-l/lA  Une  #  ) 

• 

fHUD-l/lA  Une  #  ) 

fHUD-l/lA  Line  #  ^ 

Acknowledgment 

The  undersigned  hereby  state  that  the  Closing  Script  was  read  and  the  following  information  was 
provided  and  explained: 
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1 .  The  comparison  between  the  charges  listed  on  the  HUD- 1/1 A  settlement  form  and  the 
estimate  of  charges  on  the  GFE; 

2.  Whether  or  not  the  tolerances  have  been  met  within  the  applicable  categories  between  the 
GFE  and  the  HUD-1/1  A;  and 

3.  Any  inconsistencies  between  the  loan  documents  (including  the  mortgage  note)  and  the 
summary  of  the  loan  terms  on  the  GFE,  and  between  the  HUD-1/1  A  settlement  charges 
and  the  charges  stated  on  the  GFE. 


(Representative) 


(Company) 


(Borrower) 


(Borrower) 


(Date) 
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15.  Appendix  C  to  part  3500  is  revised 
to  read  as  follows: 

APPENDIX  C  TO  PART  3500- 
INSTRUCTIONS  FOR  COMPLETING 
GOOD  FAITH  ESTIMATE  (GFE)  FORM 

The  following  are  instructions  for 
completing  the  GFE  required  under  section  5 
of  RESPA  and  24  CFR  3500.7  (Regulation  X) 
of  the  Department  of  Housing  and  Urban 
Development  regulations.  The  standardized 
form  set  "forth  in  this  Appendix  is  the 
required  GFE  form  and  must  be  provided 
exactly  as  specified.  The  instructions  for 
completion  of  the  GFE  are  primarily  for  the 
benefit  of  the  loan  originator  who  prepares 
the  form  and  need  not  be  transmitted  to  the 
borrower(s)  as  an  integral  part  of  the  GFE. 

The  required,  standardized  GFE  form  must  be 
prepared  completely  and  accurately.  A 
separate  GFE  must  be  provided  for  each  loan 
where  a  transaction  will  involve  more  than 
one  mortgage  loan. 

General  instructions 

The  loan  originator  preparing  the  GFE  may 
fill  in  information  and  amounts  on  the  form 
by  typewriter,  hand  printing,  computer 
printing,  or  any  other  method  producing 
clear  and  legible  results.  Under  these 
instructions,  the  “form”  refers  to  the 
required,  standardized  GFE  form.  Although 
the  standardized,  required  GFE  is  a 
prescribed  form,  sections  3  and  5  on  page  2 
may  be  adapted  for  use  in  particular  loan 
situations,  similarly  to  the  way  the  Form 
HUD-1  Settlement  Statement  is  adaptable,  so 
that  if  additional  lines  are  needed  in  those 
blocks  on  the  GFE,  additional  lines  may  be 
inserted  there. 

All  fees  for  categories  of  charges  shall  be 
disclosed  in  U.S.  dollar  amounts. 

Specific  instructions 

Page  1. 

Top  of  the  Form — The  loan  originator  must 
enter  its  name,  business  address,  telephone 
number  and  email  address  on  the  top  of  the 
form,  along  with  the  borrower’s  (GFE 
applicant’s)  name,  the  address  of  the 
property  for  which  financing  is  sought,  and 
the  date  of  the  GFE. 

"Instructions” — This  section  requires  no 
loan  originator  action. 

“ Important  dates.” — This  section  briefly 
states  important  deadlines  that  the  GFE 
applicant  must  meet  during  the  GFE 
application  and  mortgage  application 
processes  in  order  to  obtain  the  loan  product 
that  is  the  subject  of  the  GFE.  In  Line  1,  the 
loan  originator  must  state  the  date  until 
which  the  interest  rate  for  the  GFE  will  be 
available.  In  Line  2,  the  loan  originator  must 
state  the  date  until  which  the  estimate  of  all 
other  settlement  charges  for  the  GFE  will  be 
available.  In  Line  3,  the  loan  originator  must 
state  how  many  days  within  which  time  the 
GFE  applicant  has  to  go  to  settlement  from 
the  start  of  the  mortgage  application  process, 
and  how  many  days  prior  to  settlement  the 
interest  rate  would  have  to  be  locked. 

“ Summary  of  Your  Loan  Terms” — In  the 
section  entitled  “Your  Loan  Details”,  for  all 
loans,  the  loan  originator  must  fill  in: 

(i)  The  initial  loan  balance; 

(ii)  The  loan  term; 


(iii)  The  initial  interest  rate;  and 

(iv)  The  initial  monthly  amount  owed  for 
principal,  interest  and  any  mortgage 
insurance. 

The  loan  originator  must  also  specify  the 
rate  lock  period  in  days  informing  the 
borrower  that  after  the  borrower  locks  in  his 
or  her  interest  rate,  the  borrower  must  go  to 
settlement  within  this  period  to  receive  that 
interest  rate. 

The  loan  originator  must  indicate  whether 
the  interest  rate  can  rise,  and,  if  so,  insert  the 
maximum  rate  to  which  it  can  rise.  The  loan 
originator  must  indicate  whether  the  loan 
balance  can  rise,  and,  if  so,  insert  the 
maximum  amount  to  which  it  can  rise.  (If  the 
loan  balance  will  increase  only  because 
escrow  is  run  out  of  the  loan  balance,  the 
loan  originator  is  not  required  to  check  the 
box  indicating  that  the  loan  balance  can  rise.) 
The  loan  originator  must  indicate  whether 
the  monthly  amount  owed  for  principal, 
interest,  and  any  mortgage  insurance  might 
rise,  and,  if  so,  insert  the  maximum  amount 
to  which  it  can  rise.  The  loan  originator  must 
indicate  whether  the  loan  includes  a 
prepayment  penalty,  and,  if  so,  the  maximum 
amount  that  it  could  be.  The  loan  originator 
must  indicate  whether  the  loan  requires  a 
balloon  payment  and,  if  so,  the  maximum 
amount,  and  in  how  many  years  it  will  be 
due.  The  loan  originator  must  also  indicate 
whether  the  loan  includes  a  monthly  escrow 
payment  for  property  taxes  and  other 
financial  obligations. 

“  Summary  of  your  settlement  charges ” — In 
this  section,  the  loan  originator  must  state  its 
own  charges  (“Your  Adjusted  Origination 
Charge”)  based  on  the  calculation  of  Blocks 
1  and  2  on  page  2,  as  entered  at  highlighted 
Line  A  on  page  2.  The  loan  originator  must 
provide  the  total  charge  for  all  other  services 
(“Your  Charges  for  All  Other  Settlement 
Services”)  based  on  the  addition  of  the  sums 
in  Blocks  3  through  10  on  page  2,  as  entered 
at  highlighted  Line  B  on  page  2.  The  loan 
originator  must  provide  the  sum  of  these  two 
numbers  (“Total  Estimated  Settlement 
Charges”),  as  entered  at  highlighted  Line 
A+B  on  page  2. 

Page  2. 

“Understanding  Your  Estimated 
Settlement  Charges ” — This  section  details 
the  ten  settlement  cost  categories  and 
amounts  associated  with  the  mortgage  loan. 
For  purposes  of  determining  whether  the 
tolerance  has  been  met,  the  amount  on  the 
GFE  should  be  compared  with  the  total  of 
any  amounts  shown  on  the  HUD-1  in  the 
borrower’s  column  and  any  amounts  shown 
as  “P.O.C.  (borrower).” 

“Your  Loan  Details” 

Block  1,  “Our  service  charge” — The  loan 
originator  must  state  here  all  charges  that  all 
loan  originators  involved  in  this  transaction 
will  receive,  except  for  any  charges  for  the 
interest  rate  chosen  noted  in  Block  2.  The 
amount  stated  in  Block  1  is  subject  to  zero 
tolerance,  i.e.,  the  amount  may  not  increase 
at  settlement. 

Block  2,  “  Your  credit  or  charge  for  the 
specific  interest  rate  chosen  (points)" — The 
loan  originator  must  indicate  through  check 
boxes  whether  there  is  a  credit  to  the 
borrower  for  the  interest  rate  chosen  on  the 
loan,  and  the  amount  of  the  credit,  or 


whether  there  is  an  additional  up-front 
charge  to  the  borrower  for  the  interest  rate 
chosen  on  the  loan,  and  the  amount  of  that 
charge.  A  credit  and  charge  cannot  occur 
together  in  the  same  transaction.  A  lender 
may  choose  not  to  separately  disclose  any 
credit  or  charge  for  the  interest  rate  chosen 
on  the  loan  in  this  block;  however,  if  this 
block  does  not  include  any  positive  or 
negative  figure,  the  lender  must  check  the 
first  box  to  indicate  that  “The  credit  or 
charge  for  the  interest  fate  you  have  chosen” 
is  included  in  “Our  service  charge”  above. 
(See  Block  1  instructions  above.)  For  a 
mortgage  broker,  the  credit  or  charge  for  the 
specific  interest  rate  chosen  is  the  difference 
between  the  initial  loan  amount  and  the 
payment  to  the  mortgage  broker  (i.e.,  the  sum 
of  the  price  paid  for  the  loan  by  the  lender 
and  any  other  payments  to  the  mortgage 
broker  from  the  lender).  When  the  amount 
paid  to  the  mortgage  broker  exceeds  the 
initial  loan  amount,  there  is  a  credit  to  the 
borrower  and  it  is  entered  as  a  negative 
amount  in  Block  2  of  the  GFE.  When  the 
initial  loan  amount  exceeds  the  amount  paid 
to  the  mortgage  broker,  there  is  a  charge  to 
the  borrower  and  it  is  entered  as  a  positive 
amount  in  Block  2  of  the  GFE.  The  amount 
stated  in  Block  2  is  subject  to  zero  tolerance 
while  the  interest  rate  is  locked,  i.e.,  any 
charge  for  the  interest  rate  chosen  cannot 
increase  and  any  credit  fo^  the  interest  rate 
chosen  cannot  decrease  in  absolute  value 
terms. 

Line  A,  "Your  Adjusted  Origination 
Charges" — The  loan  originator  must  add  the 
numbers  in  Blocks  1  and  2  and  enter  this 
subtotal  at  highlighted  Line  A.  The  subtotal 
at  Line  A  will  be  a  negative  number  if  there 
is  a  credit  in  Block  2  that  exceeds  the  charge 
in  Block  1.  The  amount  stated  in  Line  A  is 
subject  to  zero  tolerance  while  the  interest 
rate  is  locked. 

In  the  case  of  “no  cost”  loans  where  “no 
cost”  refers  only  to  the  loan  originator’s  fees, 
Line  A  must  show  a  zero  charge  as  the 
adjusted  origination  charge.  In  the  case  of 
“no  cost”  loans  where  “no  cost” 
encompasses  third  party  fees  as  well  as  the  • 
up-front  payment  to  the  loan  originator,  the 
third  party  fees  listed  in  Block  3  through 
Block  10,  to  be  paid  for  by  the  loan 
originator,  must  be  itemized  and  listed  on  the 
GFE,  and  the  total  for  Line  A  will  result  in 
a  negative  number  equal  to  the  third  party 
fees  covered  in  the  loan  originator’s 
definition  of  “no  cost.” 

“Your  Charges  for  All  Other  Settlement 
Services” 

Block  3,  "Required  services  that  we 
select" — In  this  block,  the  loan  originator 
must  identify  each  third  party  settlement 
service  required  and  selected  by  the  loan 
originator  (excluding  title  services),  along 
with  the  estimated  price  to  be  paid  to  the 
provider  of  each  service.  The  loan  originator 
must  identify  the  specific  required  services 
and  provide  an  estimate  of  the  price  of  each 
service.  Loan  originators  are  also  required  to 
add  the  individual  prices  disclosed  in  this 
block  and  place  the  total  in  the  right-hand 
column  of  this  block.  Where  a  loan  originator 
permits  a  borrower  to  shop  for  third  party 
settlement  services,  the  loan  originator  must 
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provide  the  borrower  with  a  written  list  of 
settlement  services  providers  at  the  time  of 
the  GFE,  on  a  separate  sheet  of  paper.  The 
10  percent  tolerance  applies  to  the  sum  of  the 
prices  of  each  service  listed  in  Block  3,  Block 
4,  Block  5,  and  Block  10.  where  the  loan 
originator  requires  the  use  of  a  particular 
provider  or  the  borrower  uses  a  provider 
selected  or  identified  by  the  loan  originator. 
Any  services  in  Block  4,  Block  5,  or  Block  10 
for  which  the  borrower  selects  a  provider 
other  than  one  identified  by  the  loan 
originator  are  not  subject  to  any  tolerance 
and  should  not  be  included  in  the  sum  of  the 
prices  on  which  the  10  percent  tolerance  is 
based. 

Block  4.  “Title  services  and  lender’s  title 
insurance" — In  this  block,  the  loan  originator 
must  state  the  estimated  total  price  paid  to 
third  party  settlement  service  providers  for 
all  title  related  services  and  lender’s  title 
insurance  premiums,  when  such  services  are 
required  by  the  loan  originator,  regardless  of 
whether  they  are  selected  by  the  prospective 
borrower  or  the  loan  originator.  Where  a  loan 
originator  permits  a  borrower  to  shop  for  title 
services  and  lender’s  title  insurance,  the  loan 
originator  must  provide  the  borrower  with  a 
written  list  of  title  services  providers  at  the 
time  of  the  GFE  on  a  separate  sheet  of  paper. 
The  price  shown  in  this  block  is  subject  to 
an  overall  10  percent  tolerance  as  described 
in  the  instructions  for  Block  3  above,  if  the 
borrower  selects  one  of  the  title  services 
providers  identified  by  the  loan  originator. 

Block  5,  “Required  services  that  you  can 
shop  for" — In  this  block,  the  loan  originator 
must  identify  each  third  party  settlement 
service  required  by  the  loan  originator  where 
the  borrower  is  permitted  to  shop  for  and 
select  the  settlement  service  provider 
(excluding  title  services),  along  with  the 
estimated  price  to  be  paid  to  the  provider  of 
each  service.  The  loan  originator  must 
identify  the  specific  required  services  and 
provide  an  estimate  of  the  price  of  each 
service.  The  loan  originator  must  also  add  the 
individual  prices  disclosed  in  this  block  and 
place  the  total  in  the  right-hand  column  of 
this  block.  Where  a  loan  originator  permits  a 
borrower  to  shop  for  a  required  settlement 
service,  the  loan  originator  must  provide  the 
borrower  with  a  written  list  of  settlement 
service  providers  at  the  time  of  the  GFE,  on 
a  separate  sheet  of  paper.  The  prices  shown 
in  this  block  are  subject  to  an  overall  10 
percent  tolerance  as  described  in  the 
instructions  for  Block  3  above,  if  the 
borrower  selects  a  settlement  service 
provider  identified  by  the  loan  originator. 

Block  6,  “Government  Recording  and 
Transfer  Charges ” — Based  upon  the 
proposed  loan  amount  and/or  sales  price. 


and  the  property  address,  a  loan  originator 
must  estimate  in  this  block  the  sum  of  all 
state  and  local  government  fees,  charges,  and 
taxes,  usually  resulting  from  the  mortgage 
loan  or  property  transfer,  which  can  be 
expected  to  be  charged  at  settlement.  A  zero 
tolerance  applies  to  the  sum  of  these 
estimated  fees. 

Block  7,  "Reserves  or  escrow ” — In  this 
block,  the  loan  originator  must  estimate  the 
amount  that  the  borrower  will  be  required  to 
place  in  a  reserve  or  escrow  account  at 
settlement  to  be  applied  to  periodic  property 
tax,  homeowner’s  insurance,  mortgage 
insurance  payments,  or  other  periodic 
charges. 

Block  8,  “Daily  interest  charges ” — In  this 
block,  the  loan  originator  must  enter  the 
daily  interest  amount  applicable  to  the 
proposed  loan  and  estimate  the  total  amount 
that  will  be  due  at  settlement,  based  on  a 
closing  date  that  the  loan  originator  is  to 
identify  in  this  block,  and  list  the  specific 
number  of  days. 

Block  9,  " Homeowner’s  insurance" — The 
loan  originator  must  estimate  in  this  block 
the  premium  amount  for  a  hazard  insurance 
policy  meeting  the  loan  originator’s 
requirements.  To  the  extent  a  loan  originator 
requires  that  hazard  insurance  be  part  of  the 
escrow  account,  the  amount  of  the  initial 
escrow  deposit  must  be  properly  included  in 
Block  7. 

Block  10,  "Optional  owner's  title 
insurance” — In  this  block,  the  loan  originator 
must  estimate  the  price  of  an  owner’s  title 
insurance  policy.  The  loan  originator  must 
provide  the  borrower  with  a  written  list  of 
providers  of  owner’s  title  insurance  at  the 
time  of  the  GFE  on  a  separate  sheet  of  paper. 
The  price  shown  in  this  block  is  subject  to 
an  overall  10  percent  tolerance  as  described 
in  the  instructions  for  Block  3  above,  if  the 
borrower  selects  a  title  services  provider 
identified  by  the  loan  originator. 

Line  B,  “Your  Charges  for  All  Other 
Settlement  Services” — The  loan  originator 
shall  add  the  numbers  in  Blocks  3  tolO  and 
enter  this  subtotal  at  highlighted  Line  B. 

Line  A  +  B,  “Total  Estimated  Settlement 
Charges” — The  loan  originator  shall  add  the 
numbers  at  highlighted  Lines  A  and  B  and 
enter  the  total  at  highlighted  Line  A  +  B. 

Page  3. 

“Important  Information  and  Instructions” 

“Shopping  for  a  loan  offer” — The  section 
requires  no  loan  originator  action. 

“Understanding  Which  Charges  Can 
Change  at  Settlement’ — This  section  informs 
the  prospective  borrower  of  which  categories 
of  settlement  charges  can  increase  at  closing, 
and  by  how  much,  and  which  categories  of 


settlement  charges  cannot  increase  at  closing. 
This  section  requires  no  loan  originator 
action. 

"Looking  at  Trade-offs” — This  section  is 
designed  to  make  borrowers  aware  of  the 
relationship  between  their  total  estimated 
settlement  charges  on  one  hand,  and  the 
proposed  interest  rates  and  resulting  monthly 
payments  on  the  other  hand.  The  loan 
originator  must  complete  the  left  hand 
column  using  the  loan  amount,  interest  rate, 
monthly  payment  figure,  and  the  total 
estimated  settlement  charges  from  page  1. 

The  loan  originator  must  provide  the 
borrower  with  the  same  information  for  two 
alternative  loans,  one  with  a  higher  interest 
rate,  if  available,  and  one  with  a  lower 
interest  rate,  if  available,  from  the  loan 
originator.  The  alternative  loans  must  use  the 
same  loan  amount  and  be  otherwise  identical 
to  the  loan  in  the  GFE.  The  loan  originator 
must  fill  in  the  trade-off  chart  to  show  the 
borrower  the  loan  amount,  alternative 
interest  rate,  alternative  monthly  payment, 
the  change  in  the  monthly  payment  from  the 
loan  in  this  GFE  to  the  alternative  loan,  the 
change  in  the  total  settlement  charges  from 
the  loan  in  this  GFE  to  the  alternative  loan, 
and  the  total  settlement  charges  for  the 
alternative  loan.  If  either  of  the  alternative 
loans  are  not  available  from  the  loan 
originator,  the  loan  originator  should  so 
indicate  with  N.  A.  (i.e.,  Not  Available),  in 
the  appropriate  column(s).  If  these  options 
are  available,  an  applicant  may  request  a  new 
GFE,  and  a  new  GFE  must  be  provided  by  the 
loan  originator. 

Page  4. 

“  Your  financial  responsibilities  as  a 
homeowner ’’ — In  this  section,  the  loan 
originator  must  enter  the  estimated  annual 
amount  for  property  taxes,  and  any 
homeowner’s,  flood,  or  other  required 
property  protection  insurance  that  the  GFE 
applicant  may  incur  in  order  to  retain  the 
mortgaged  property.  The  remainder  of  this 
section  requires  no  loan  originator  action. 

“Applying  for  this  loan” — In  this  section, 
the  loan  originator  must  provide  its  contact 
information,  i.e.,  name  and  telephone 
number  or  email  address,  and  specify  any  fee 
the  borrower  must  pay  to  proceed  with  the 
mortgage  application. 

“Getting  More  Information” — The  section 
requires  no  loan  originator  action. 

“Using  the  shopping  chart” — This  chart  is 
a  shopping  tool  to  be  provided  by  the  loan 
originator  for  the  borrower  to  complete  to 
compare  GFEs. 

“If  your  loan  is  sold  in  the  future” — This 
section  requires  no  loan  originator  action. 
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O  MB  No.  xxxx-xxxx 
Approval  Expires  mm/dct’yyyy 


Name  of  Originator 


Borrower 


Originator 

Address 


Property 

Address 


Originator  Phone  Number 

Originator  email  Date  of  GFE 


Instructions 


This  GFE  gives  you  an  estimate  of  your  settlement  charges  and  loan  terms  if  you  are  approved  for  this  loan. 
See  page  3  for  more  detailed  instructions. 


Important  dates  1.  The  interest  rate  for  this  GFE  is  available  until  .  After  that  date,  the  interest  rate,  some  of  your 

Loan  Origination  Charges,  and  the  monthly  payment  shown  below  can  change  until  you  lock  your  interest  rate. 

2.  This  estimate  for  all  other  settlement  charges  is  available  until 

3.  If  you  proceed  with  this  loan,  you  must  go  to  settlement  in  days.  You  must  lock  the  interest  rate  at  least 
days  before  settlement. 


Summary  of  your 
loan  terms 


Summary  of  your 
settlement  charges 


Your  Loan  Details 


Your  initial  loan  balance  is 

$ 

Your  loan  term  is  * 

years 

Your  initial  interest  rate  is 

■% 

Your  initial  monthly  amount  owed  for  principal, 
interest,  and  any  mortgage  insurance  is 

$  per  month 

Your  rate  lock  period  is 

After  you  lock  in  your  interest  rate,  you  must 
go  to  settlement  within  this  number  of  days  to 
guarantee  this  interest  rate. 

days 

Can  your  interest  rate  rise? 

□  No  □  Yes,  it  can  rise  to  a  maximum  of  % 

Can  your  loan  balance  rise? 

□  No  □  Yes,  it  can  rise  to  a  maximum  of  $ 

Can  your  monthly  amount  owed  for  principal, 
interest,  and  any  mortgage  insurance  rise? 

□  No  □  Yes,  it  can  rise  to  a  maximum  of  $ 

Does  your  loan  have  a  prepayment  penalty? 

□  No  □  Yes,  your  maximum  prepayment  penalty  is 

$ 

Does  your  loan  have  a  balloon  payment7 

□  No  □  Yes,  you  have  a  balloon  payment  of 

$  due  in  years. 

Does  your  loan  include  a  monthly  escrow 
payment  for  property  taxes  and,  possibly, 
other  obligations? 

□  No  □  Yes 

Your  Adjusted  Origination  Charges  (Table  A.  page  Z) 

$ 

. •  ••••  ■  ■  ■ 

Your  Charges  for  All  Other  Settlement  Services  (Table  8,  page  2) 

S 

□43 


tlement  Charqt 


This  form  is  also  on  Good  Faith  Estimate  (GFE)  1 

www.hud.gov/respa 
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Important  Information  and  Instructions 


Shopping  for  a 
loan  offer 


Only  you  can  shop  for  the  best  loan  for  you.  Compare  this  GFE  with  other  loan  offers,  so  you  can  find  the 
best  loan.  Use  the  table  on  page  4  to  compare  all  the  offers  you  receive. 


Understanding 
which  charges 
can  change  at 
settlement 


The  GFE  estimates  your  settlement  charges.  At  your  settlement,  you  will  receive  a  HUD-1 .  Compare  the 
charges  on  the  HUD-1  with  the  charges  on  this  GFE.  Charges  can  change  if  you  select  your  own  provider  and 
do  not  use  the  companies  your  lender  suggests. 

The  list  below  shows  you  how  much  the  estimated  charges  on  this  GFE  can  change  at  your  closing. 


These  charges 
cannot  increase 
.  at  settlement: 


•  Our  service  charge 

•  Your  charge  or  credit  for  the 
specific  interest  rate  chosen 
(after  you  lock  in  your  interest 
rate ) 

•  Government  recording  and 
transfer  charges 


The  total  of  these  charges 
can  increase  up  to  10% 
at  settlement: 


Required  services  that  we  select  • 

Title  services  and  lender's  title 
insurance  (if  we  select  them  or 
you  use  providers  identified  by 
us} 

Required  services  that  you  can 
shop  for  (if  you  use  providers 
identified  by  us)  • 


Required  services  that  you  can 
shop  for  Of  you  do  not  use 
providers  identified  by  us) 

Title  services  and  lender's  title 
insurance  Of  you  do  not  use 
providers  identified  by  us) 

Reserves  or  escrow 
Daily  interest  rate  charges 


•  Optional  owner's  title  insurance 
(if  you  use  providers  identified 
by  us) 


Homeowner's  insurance 

Optional  owner's  title  insurance  I 
(if  you  do  not  use  providers  I 
identified  by  us) 


Lookina  at  trade-offs  *n  G^E,  we  offered  you  a  particular  interest  rate  and  estimated  settlement  charges.  But,  you  could 
^  choose  other  loans  to  get  a  lower  interest  rate  or  lower  settlement  charges. 

■  If  you  want  to  choose  a  loan  with  a  lower  interest  rate,  then  you  will  have  higher  settlement  charges. 

■  If  you  want  to  choose  a  loan  with  lower  settlement  charges,  then  you  Will  have  a  higher  interest  rate. 
The  table  below  shows  how  the  ban  for  this  GFE  compares  to  two  other  options.  If  you  decide  you  want  to 
make  one  of  these  trade-offs,  you  must  ask  us  for  a  new  GFE. 


The  loan  in  this  GFE 

A  loan  with  a  lower 
interest  rate 

A  ban  with  lower  . 
settlement  charges 

Your  loan  amount 

$ 

$ 

S 

Your  interest  rate 

% 

% 

% 

How  much  your  monthly  payment  will  be 

$ 

$ 

s 

How  much  more  or  less  in  monthly 
payments  from  this  GFE 

No  Change 

You  will  pay  $ 
less  every  month 

You  will  pay  $ 
more  every  month 

How  much  more  or  less  you  will  pay  at 
settlement  with  this  interest  rate 

No  Change 

Your  lower  interest 
rate  will  raise  your 
settlement  charges  by 

* 

Your  higher  interest 
rate  will  lower  your 
settlement  charges  by 

$ 

How  much  your  total  estimated 
settlement  charges  will  be 

$ 

S 

S 

If  this  loan  offer  is  for  an  adjustable  rate  loan,  the  comparisons  in  the  table  are  for  the  initial  interest  rate 
before  any  adjustments  are  made. 


d> 


Good  Faith  Estimate  (GFE)  3 
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Your  financial 
responsibilities  as 
a  homeowner 


Applying  for 
this  loan 

Getting  more 
information 


Using  the 
shopping  chart 


If  your  loan  is  sold 
in  the  future 


In  addition  to  your  monthly  amount  owed  for  principal,  interest,  and  mortgage  insurance,  you  may  need  to  pay 
other  required  annual  charges  to  keep  your  property  We  must  provide  an  estimate  for  annual  property  taxes 
along  with  homeowners,  flood,  and  other  required  property  protection  insurance,  but  we  are  not  required 
to  provide  estimates  for  the  other  charges.  You  may  have  to  identify  the  other  charges  and  ask  for  additional 
estimates  from  others. 

Different  sources  might  use  different  techniques  to  estimate  these  charges,  but  the  actual  charges  will  be  the 
same  in  the  end  Therefore,  do  not  use  these  estimates  to  compare  settlement  charges  from  different  loan 
originators 


Annual  property  taxes . 

Annual  homeowner's  insurance . 

Annual  flood  insurance  .  . . . . . . 

Annual  homeowners  association/condominium  fees.  . . . 

Other . . .’ . . . . 

Total  Other  Annual  Charges . 


If  you  decide  you  would  like  to  apply  for  this  loan,  contact  us  at 

You  must  pay  a  fee  of  $  This  fee  will  be  subtracted  from  your  settlement  charges. 


The  type  of  loan  you  choose  can  affect  your  current  and  future  monthly  payments.  You  can  ask  us  for  more 
information  about  loan  types.  You  can  also  look  at  several  government  publications:  HUD’s  Special  Information 
Booklet  on  settlement  charges,  your  Truth-in-Lending  Disclosures,  and  consumer  information  publications  of 
the  Federal  Reserve  Board. 


Use  this  chart  to  compare  Good  Faith  Estimates  (GFEs)  from  different  loan  originators.  Fill  in  the  information  by 
using  a  different  column  for  each  GFE  you  receive. 

By  comparing  loan  offers,  you  can  shop  for  the  best  loan. 


Loan  Originator  Name 

%:;r  ■  v 

Initial  Loan  Balance 

Loan  Term 

Initial  Interest  Rate 

Initial  Monthly  Amount  Owed 

Rate  Lock  Period 

Can  Interest  Rate  Rise? 

Can  Loan  Balance  Rise? 

Can  Monthly  Amount  Owed  Rise? 

Prepayment  Penalty? 

Balloon  Payment? 

a 

Lenders  can  receive  additional  fees  by  selling  your  loan  at  some  future  date  after  settlement.  Once  you  have 
obtained  your  loan  at  settlement,  however,  your  loan  terms,  adjusted  origination  charges,  and  total  settlement 
charges  cannot  change.  After  settlement,  any  fees  lenders  receive  in  the  future  cannot  change  the  loan  you 
received  or  the  charges  you  paid  at  settlement 


Good  Faith  Estimate  (GFE) 


4 


BILLING  CODE  4310-67-C 


16.  Appendix  E  to  part  3500  is  “(Existing  Accounts)”  from  the  heading, 

amended  by  removing  the  parenthetical 
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“II.  Example  Illustrating  Single-Item 
Analysis  (Existing  Accounts)”. 

17.  Appendix  MS-1  to  part  3500  is 
revised  to  read  as  follows: 

APPENDIX  MS-1  TO  PART  3500 

[Sample  language;  use  business  stationery  or 
similar  heading] 

[Date] 

SERVICING  DISCLOSURE  STATEMENT 

NOTICE  TO  FIRST  LIEN  MORTGAGE  LOAN 
APPLICANTS:  THE  RIGHT  TO  COLLECT 
YOUR  MORTGAGE  LOAN  PAYMENTS 
MAY  BE  TRANSFERRED 

You  are  applying  for  a  mortgage  loan 
covered  by  the  Real  Estate  Settlement 
Procedures  Act  (RESPA)  (12  U.S.C.  2601  et 
seq.).  RESPA  gives  you  certain  rights  under 
Federal  law.  This  statement  describes 
whether  the  servicing  for  this  loan  may  be 
transferred  to  a  different  loan  servicer. 
“Servicing”  refers  to  collecting  your 
principal,  interest,  and  escrow  payments,  if 
any.  You  will  be  given  advance  notice  before 
a  transfer  occurs. 

Servicing  Transfer  Information 

[We  may  assign,  sell,  or  transfer  the 
servicing  of  your  loan  while  the  loan  is 
outstanding.] 

[or] 

[We  do  not  service  mortgage  loans  of  the 
type  for  which  you  applied.  We  intend  to 
assign,  sell,  or  transfer  the  servicing  of  your 
mortgage  loan  before  the  first  payment  is 
due.] 

[or] 

[The  loan  for  which  you  have  applied  will 
be  serviced  at  this  financial  institution  and 
we  do  not  intend  to  sell,  transfer,  or  assign 
the  servicing  of  the  loan.] 

[INSTRUCTIONS  TO  PREPARER:  Insert 
the  date  and  select  the  appropriate  language 
under  “Servicing  Transfer  Information.”  The 
model  format  may  be  annotated  with  further 
information  that  clarifies  or  enhances  the 
model  language.] 

Dated:  February  8,  2008. 

Brian  D.  Montgomery, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix  to  FR-5180  Proposed  Rule  on 
Regulatory  Flexibility  Analysis 

The  following  Regulatory  Flexibility 
Analysis  is  Chapter  6  of  the  rule’s  Economic 
Analysis,  which  is  available  for  public 
inspection  and  available  online  at 
www.hud.gov/respa. 

Appendix  I.  Introduction  to  the  Rule’s 
Benefits  and  Impacts  on  Small  Businesses 

This  appendix  is  the  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  of  the  proposed 
rule  as  described  under  Section  604  of  the 
Regulatory  Flexibility  Act.  The  requirements 
of  the  IRFA  are  listed  below  along  with 
references  to  where  the  requirements  are 
covered  in  the  IRFA  and  where  more  detailed 
discussion  can  be  found  in  other  chapters  of 
the  Regulatory  Impact  Analysis  (RIA). 


(1)  A  description  of  the  reasons  why  action 
by  the  agency  is  being  considered  can  be 
found  in  Section  III  of  this  appendix,  in 
Section  II  of  Chapter  1  of  the  Regulatory 
Impact  Analysis  (RIA),  and  in  greater  detail 
in  the  first  sections  of  Chapters  3  and  4  of 
the  RIA. 

(2)  A  succinct  statement  of  the  objectives 
of,  and  legal  basis  for,  the  proposed  rule  is 
provided  in  Section  III  of  this  appendix.  This 
is  also  discussed  in  Section  II  of  Chapter  1 

of  the  Regulatory  Impact  Analysis  and  in 
greater  detail  in  the  first  sections  of  Chapters 
3  and  4  of  the  RIA. 

(3)  A  description  and  an  estimate  of  the 
number  of  small  entities  to  which  the  rule 
will  apply  or  an  explanation  of  why  no  such 
estimate  is  available.  Section  V  of  this 
Appendix  provides  data  on  small  businesses 
that  may  be  affected  by  the  rule.  As 
explained  in  Section  V,  Chapter  5  of  the 
Regulatory  Impact  Analysis  also  provides 
expensive  documentation  of  the 
characteristics  of  the  industries  directly 
affected  by  the  rule,  including  various 
estimates  of  the  numbers  of  small  entities, 
reasons  why  various  data  elements  are  not 
reliable  or  unavailable,  and  descriptions  of 
methodologies  used  to  estimate  (if  possible) 
necessary  data  elements  that  were  not  readily 
available.  The  industries  discussed  in 
Chapter  5  of  the  RIA  included  the  following 
(with  section  reference):  mortgage  brokers 
(Section  II);  lenders  including  commercial 
banks,  thrifts,  mortgage  banks,  credit  unions 
(Section  III);  settlement  and  title  services 
including  direct  title  insurance  carriers,  title 
agents,  escrow  firms,  and  lawyers  (Section 

IV) ;  and  other  third-party  settlement 
providers  including  appraisers,  surveyors, 
pest  inspectors,  and  credit  bureaus  (Section 

V) ;  and  real  estate  agents  (Section  VI).  As 
explained  in  Section  V  of  this  chapter. 
Appendix  A  includes  estimates  of  revenue 
impacts  for  the  new  Good  Faith  Estimate 
(GFE). 

(4)  A  description  of  the  projected  reporting, 
record  keeping,  and  other  compliance 
requirements  of  the  rule,  including  an 
estimate  of  the  classes  of  small  entities  that 
will  be  subject  to  the  requirement  and  the 
types  of  professional  skills  necessary  for 
preparation  of  the  report  or  record. 
Compliance  requirements  and  costs  are 
discussed  in  Sections  VII  through  IX  of  this 
appendix.  In  no  case  are  any  professional 
skills  required  for  reporting,  record  keeping, 
and  other  compliance  requirements  of  this 
rule  that  are  not  otherwise  required  in  the 
ordinary  course  of  business  of  firms  affected 
by  the  rule.  As  noted  above,  Chapter  5  of  the 
RIA  includes  estimates  of  the  small  entities 
that  may  be  affected  by  the  rule. 

(5)  An  identification,  to  the  extent 
practicable,  of  all  relevant  Federal  rules 
which  may  duplicate,  overlap  or  conflict  with 
the  proposed  rule.  The  proposed  rule 
provisions  for  describing  loan  terms  in  the 
new  GFE  and  the  HUD-1  closing  script  are 
somewhat  duplicative  of  the  Truth  in 
Lending  Act  (TILA)  regulations;  however  the 
differences  in  approach  between  the  TILA 
regulations  and  HUD’s  proposed  RESPA  rule 
make  the  duplication  less  than  complete. 
Overlaps  are  discussed  further  in  this 
chapter. 


In  addition,  this  appendix  contains  (c)  a 
description  of  any  significant  alternatives  to 
the  proposed  rule  which  accomplish  the 
stated  objectives  of  applicable  statutes  and 
which  minimize  any  significant  impact  of  the 
proposed  rule  on  small  entities.  The  IRFA 
also  describes  comments  dealing  with 
compliance  and  regulator)'  burden  in  the 
2002  proposed  rule.  Some  of  the  comments 
were  on  provisions  of  the  2002  proposed  rule 
that  have  been  dropped.  Other  comments 
were  on  impacts  that  the  Department  believes 
will  be  small  or  non-existent.  Some  of  the 
compliance  and  regulatory  burden  comments 
concerned  costs  that  are  only  felt  during  the 
start-up  period  and  are  one-time  costs.  These 
are  discussed  in  Section  VILB  of  the 
Appendix,  while  commentTon  recurring 
costs  of  implementing  the  new  GFE  form  are 
addressed  in  Section  VII.C.  Section  VII.D  pf 
the  Appendix  discusses  GFE-related  changes 
in  the  proposed  rule  that  reduce  regulatory 
burden.  Section  VII.E  discusses  compliance 
issues  related  to  GFE  tolerances  on 
settlement  party  costs,  while  Section  VII. F 
discusses  efficiencies  associated  with  the 
new  GFE. 

Before  proceeding  further,  Section  II 
provides  a  brief  summary  of  the  main 
findings  from  the  Regulatory  Impact  Analysis 
that  relate  to  the  proposed  rule.  The 
summary  is  provided  for  those  readers  who 
do  not  have  ready  access  to  the  other 
chapters  of  the  Regulatory  Impact  Analysis. 
Some  readers  may  want  more  details  on  the 
anticipated  competitive  and  market  effects  of 
the  new  GFE  on  small  businesses.  These  are 
discussed  in  Chapter  3  of  the  RIA  in  Sections 
VIII. A  (mortgage  brokers),  VIII.B  (lenders), 
VIII. C  (title  and  settlement  third-party  firms), 
and  VIII. D  (other  third-party  firms). 

Appendix  II.  Summary  of  the  Regulatory 
Impact  Analysis 

This  summary  follows  the  same  outline  as 
the  Executive  Summary  of  the  RIA:  beginning 
with  an  overview  of  the  proposed  rule;  a 
discussion  of  the  problems  with  the  mortgage 
shopping  process  and  the  current  GFE; 
followed  by  a  description  of  the  main 
components  of  the  changes  to  the  GFE;  and 
a  review  of  the  anticipated  benefits  and 
market  effects  of  the  proposed  rule. 

Appendix  III.  Overview  of  Proposed  Rule 

HUD  has  issued  a  proposed  rule  under  the 
Real  Estate  Settlement  Procedures  Act 
(RESPA)  to  simplify  and  improve  the  process 
of  obtaining  home  mortgages  and  to  reduce 
settlement  costs  for  consumers.  This 
Regulatory  Impact  Analysis  and  Regulatory 
Flexibility  Analysis  examine  the  economic 
effects  of  that  rule.35  As  this  Regulatory 
Impact  Analysis  demonstrates,  the  proposed 
rule  is  expected  to  improve  consumer 
shopping  for  mortgages  and  to  reduce  the 
costs  of  closing  a  mortgage  transaction  for  the 
consumer.  Consumer  savings  were  estimated 
under  a  variety  of  scenarios  about  originator 
and  settlement  costs.  In  the  base  case,  the 
estimated  price  reduction  to  borrowers  comes 
to  $8.35  billion  or  $668  per  loan.  This 


35  The  term  “Economic  Analysis”  will  often  be 
used  to  refer  to  both  the  Regulatory  Flexibility 
Analysis  as  well  as  the  Regulatory  Impact  Analysis. 
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represents  the  substantial  savings  that  can  be 
achieved  with  the  proposed  rule. 

The  proposed  RESPA  rule  includes  a  new, 
simplified  Good  Faith  Estimate  (GFE)  that 
includes  tolerances  on  final  settlement  costs 
and  a  new  method  for  reporting  wholesale 
lender  payments  in  broker  transactions.  The 
proposed  rule  allows  settlement  service 
providers  to  seek  discounts,  including 
volume  based  discounts,  for  settlement 
services,  which  should  lead  to  lower  third- 
party  settlement  service  prices.  In  addition, 
the  proposed  rule  allows  service  providers  to 
use  average  cost  pricing  for  third-party 
services  they  purchase,  making  their  business 
operations  simpler  and  less  costly. 
Competition  among  loan  originators  will  put 
pressure  for  these  cost  savings  to  be  passed 
on  to  borrowers.  The  proposed  GFE  will 
produce  substantial  shopping  and  price- 
reduction  benefits  for  both  origination  and 
third-party  settlement  services. 

To  increase  the  value  of  the  new  GFE  as 
a  shopping  document,  HUD  is  proposing 
revisions  to  the  HUD-1  Settlement  Statement 
form  that  will  make  the  GFE  and  HUD-1 
easier  to  compare.  The  revised  HUD-1  uses 
the  same  language  to  describe  categories  of 
charges  as  the  GFE,  and  orders  the  categories 
of  charges  in  the  same  way.  This  makes  it 
much  simpler  to  compare  the  two  documents 
and  confirm  whether  the  tolerances  required 
in  the  new  GFE  have  been  met  or  exceeded. 

In  addition,  the  proposed  rule  requires  as  an 
addendum  to  the  revised  HUD-1 ,  the 
preparation  and  reading  of  a  closing  script 
that  would:  (1)  Compare  the  GFE  to  the 
HUD-1  and  advise  borrowers  whether 
tolerances  have  been  met  or  exceeded;  (2) 
verify  that  the  loan  terms  summarized  on  the 
GFE  match  those  in  the  loan  documents, 
including  the  mortgage  note;  and  (3)  provide 
additional  information  on  the  terms  and 
conditions  of  the  mortgage.  All  three  of  these 
components  of  the  rule,  together,  are  required 
fully  to  realize  the  consumer  saving  on 
mortgage  closing  cost  estimated  here. 

Given  that  there  has  been  no  significant 
change  in  the  basic  HUD-1  structure  and 
layout,  generating  this  new  HUD-1  should 
not  pose  any  problem  for  firms  closing 
loans — in  fact,  the  closing  process  will  be 
much  simpler  given  that  borrowers  and 
closing  agents  can  precisely  link  the 
information  on  the  initial  GFE  to  the 
information  on  the  final  HUD-1. 

Because  the  proposed  rule  calls  for 
significant  changes  in  the  process  of 
originating  a  mortgage,  this  Regulatory 
Impact  Analysis  identifies  a  wide  range  of 
benefits,  costs,  efficiencies,  transfers,  and 
market  impacts.  The  effects  on  consumers 
from  improved  borrower  shopping  will  be 
substantial  under  this  rule.  Similarly  ,  the  use 
of  tolerances  will  place  needed  controls  on 
origination  and  third-party  fees.  Ensuring 
that  yield  spread  premiums  are  credited  to 
borrowers  in  brokered  transactions  could 
cause  significant  transfers  to  consumers.  The 
increased  competition  associated  with 
RESPA  reform  will  reduce  settlement  service 
costs  and  result  in  transfers  to  consumers 
from  service  providers.  Entities  that  will 
suffer  revenue  losses  under  the  proposed  rule 
are  usually  those  who  are  charging  prices 
higher  than  necessary  or  are  benefiting  from 
the  current  system’s  market  failure. 


Note  to  Reader:  A  more  comprehensive 
summary  of  the  problems  with  the  current 
mortgage  shopping  system  and  the  benefits 
and  market  impacts  of  the  proposed  rule  is 
provided  in  Section  I  of  Chapter  3  of  the  RIA. 

Appendix  II. B.  Problems  With  the  Mortgage 
Shopping  Process  and  the  Current  GFE 

The  current  system  for  originating  and 
closing  mortgages  is  highly  complex  and 
suffers  from  several  problems  that  have 
resulted  in  high  prices  for  borrowers.  Studies 
indicate  that  consumers  are  often  charged 
high  fees  and  can  face  wide  variations  in 
prices,  both  for  origination  and  third-party 
settlement  services.  The  main  points  are  as 
follows: 

•  There  are  many  barriers  to  effective 
shopping  for  mortgages  in  today’s  market. 

The  process  can  be  complex  and  can  involve 
rather  complicated  financial  trade-offs, 
which  are  often  not  fully  and  clearly 
explained  to  borrowers. 

•  Consumers  often  pay  non-competitive 
fees  for  originating  mortgages.  Most  observers 
believe  that  the  market  breakdown  occurs  in 
the  relationship  between  the  consumer  and 
the  loan  originator — the  ability  of  the  loan 
originator  to  price  discriminate  among 
different  types  of  consumers  leads  to  some 
consumers  paying  more  than  other 
consumers.36 

•  There  is  convincing  statistical  evidence 
that  yield  spread  premiums  are  not  always 
used  to  offset  the  origination  and  settlement 
costs  of  the  consumer.  Studies,  including  a 
recent  HUD-sponsored  study  of  FHA  closing 
costs  by  the  Urban  Institute,  find  that  yield 
spread  premiums  are  often  used  for  the 
originator’s  benefit,  rather  than  for  the 
consumer’s  benefit.37 

•  Borrowers  can  be  confused  about  the 
trade-off  between  interest  rates  and  closing 
costs.  It  may  be  difficult  for  borrowers  (even 
sophisticated  ones  but  surely  unsophisticated 
ones)  to  understand  the  financial  trade-offs 
associated  with  discount  points,  yield  spread 
premiums,  and  upfront  settlement  costs. 
While  many  originators  explain  this  to  their 
borrowers,  giving  them  an  array  of  choices  to 
meet  their  needs,  some  originators  may  only 
show  borrowers  a  limited  number  of  options. 

•  There  is  also  evidence  that  third-party 
costs  are  highly  variable,  indicating  that  there 
is  much  potential  to  reduce  title,  closing,  and 
other  settlement  costs.  For  example,  a  recent 
analysis  of  FHA  closing  costs  by  the  Urban 
Institute  shows  wide  variation  in  title  and 
settlement  costs.  There  is  not  always  an 
incentive  in  today’s  market  for  originators  to 
control  these  costs.  Too  often,  high  third- 


36  One  could  see  price  discrimination  in  a 
competitive  market  that  was  the  result  of  different 
costs  associated  with  originating  loans  for  different 
applicants.  For  example,  those  who  required  more 
work  by  the  originator  to  obtain  loan  approval 
might  be  charged  more  than  those  whose 
applications  required  little  work  in  order  to  obtain 
an  approval.  The  price  discrimination  we  refer  to 
in  this  paragraph  and  elsewhere  in  this  analysis  is 
not  cost-based.  It  is  the  result  of  market 
imperfections,  such  as  poor  borrower  information 
on  alternatives  that  leads  borrowers  to  accept  loans 
at  higher  cost  than  the  competitive  level. 

37  See  Section  IV. D  of  Chapter  2  for  a  discussion 
of  these  studies. 


party  costs  are  simply  passed  through  to  the 
consumer.  And  consumers  may  not  be  the 
best  shoppers  for  third-party  service 
providers  due  to  their  lack  of  expertise  and 
to  the  infrequency  with  which  they  shop  for 
these  services.  Consumers  often  rely  on 
recommendations  from  the  real  estate  agent 
(in  the  case  of  a  home  purchase)  or  from  the 
loan  originator  (in  the  case  of  a  refinance  as 
well  as  a  home  purchase). 

Today’s  GFE.  Today’s  GFE  does  not  help 
the  above  situations,  as  it  is  not  an  effective 
tool  for  facilitating  borrower  shopping  nor  for 
controlling  third-party  settlement  costs.  The 
current  GFE  is  typically  comprised  of  a  long 
list  of  charges,  as  today’s  rules  do  not 
prescribe  a  standard  form  and  consolidated 
categories.  Such  a  long  list  of  individual 
charges  can  be  overwhelming,  often  confuses 
consumers,  and  seems  to  provide  little  useful 
information  for  consumer  shopping.  The 
current  GFE  certainly  does  not  inform 
consumers  what  the  major  costs  are  so  that 
they  can  effectively  shop  and  compare 
mortgage  offers  among  different  loan 
originators.  The  current  GFE  does  not  explain 
how  the  borrower  can  use  the  document  to 
shop  and  compare  loans.  Also,  the  GFE  fails 
to  make  clear  the  relationship  between  the 
closing  costs  and  the  interest  rate  on  a  loan, 
notwithstanding  that  many  mortgage  loans 
originated  today  adjust  up-front  closing  costs 
due.  at  settlement,  either  up  or  down, 
depending  on  whether  the  interest  rate  on  the 
loan  is  below  or  above  “par.”  Finally,  current 
rules  do  not  assure  that  the  “good  faith 
estimate”  is  a  reliable  estimate  of  final 
settlement  costs.  As  a  result,  under  today’s 
rules,  the  estimated  costs  on  GFEs  may  be 
unreliable  or  incomplete,  and  final  charges  at 
settlement  may  include  significant  increases 
in  items  that  were  estimated  on  the  GFE,  as 
well  as  additional  fees,  which  can  add  to  the 
consumer’s  ultimate  closing  costs. 

Thus,  today’s  GFE  is  not  an  effective  tool 
for  facilitating  borrower  shopping  or  for 
controlling  origination  and  third-party 
settlement  costs.  There  is  enormous  potential 
for  cost  reductions  in  today’s  market,  which 
is  too  often  characterized  by  relatively  high 
and  highly  variable  charges  for  both 
origination  and  third-party  services. 

In  addition,  today’s  RESPA  rules  hold  back 
efficiency  and  competition  by  acting  as  a 
barrier  to  innovative  cost-reduction 
arrangements.  While  today’s  mortgage  market 
is  characterized  by  increased  efficiencies  and 
lower  prices  due  to  technological  advances 
and  other  innovations,  that  is  not  the  case  in 
the  settlement  area  where  aggressive 
competition  among  settlement  service 
providers  simply  does  not  always  take  place. 
Under  current  law,  a  provider’s  efforts  to 
enter  into  volume  arrangements  with 
settlement  service  firms  may  be  regarded  as 
illegal,  which  likely  impedes  efforts  to 
reduce  the  costs  of  third-party  services. 
Similarly,  existing  RESPA  regulations  inhibit 
average  cost  pricing  38  (another  example  of  a 


38  The  charges  reported  on  the  HUD-1  are 
required  to  be  the  specific  charge  paid  in 
connection  with  the  specific  loan  for  which  the 
HUD-1  is  filled  out.  Average  cost  pricing  is  the 
practice  of  charging  all  borrowers  the  same 
expected  average  charge  for  all  the  loans  they  work 
on.  Average  cost  pricing  requires  less  record 
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cost  reduction  technique).  Thus,  a  framework 
is  needed  that  would  encourage  competitive 
negotiations  and  other  arrangements  that 
would  lead  to  lower  settlement  prices.  The 
proposed  GFE  will  provide  such  a 
framework. 

Appendix  II. C.  Proposed  Approach 

Appendix  Il.C.l.  Main  Components  of  the 
Proposed  GFE  and  HUD-1 

The  proposed  GFE  format  simplifies  the 
process  of  originating  mortgages  by 
consolidating  costs  into  a  few  major  cost 
categories.39  The  proposed  GFE  ensures  that 
in  brokered  transactions,  borrowers  receive 
the  full  benefit  of  the  higher  price  paid  by 
wholesale  lenders  for  a  loan  with  a  high 
interest  rate;  that  is,  so-called  yield  spread 
premiums.  On  both  the  GFE  and  HUD-1 ,  the 
portion  of  any  wholesale  lender  payments 
that  arise  because  a  loan  has  an  above-par 
interest  rate  is  passed  through  to  borrowers 
as  a  credit  against  other  costs.  Thus,  there  is 
assurance  that  borrowers  who  take  on  an 
above-par  loan  receive  funds  to  offset  their 
settlement  costs.  The  proposed  GFE  also 
includes  a  trade-off  table  that  will  assist 
consumers  in  understanding  the  relationship 
between  higher  interest  rates  and  lower 
settlement  costs. 

HUD  conducted  consumer  tests  to  further 
improve  the  GFE  form  in  the  2002  proposed 
rule.  Numerous  changes  were  made  to  make 
the  GFE  more  user-friendly.  A  summary  page 
containing  the  key  information  for  shopping 
was  added;  during  the  tests,  consumers 
reported  that  the  summary  page  was  a  useful 
addition  to  the  GFE.  The  trade-off  table, 
another  component  of  the  proposed  GFE  that 
consumers  found  useful,  has  also  been 
improved.  The  end  result  is  a  form  that 
consumers  find  to  be  clear  and  well  written 
and,  according  the  tests  conducted,  one  that 
they  can  use  to  determine  the  least  expensive 
loan.  In  other  words,  it  is  a  shopping  tool  that 
is  a  vast  improvement  over  today’s  GFE  with 
its  long  list  of  fees  that  can  change  (i.e., 
increase)  at  settlement. 

The  proposed  GFE  includes  a  set  of 
tolerances  on  originator  and  third-party  costs: 
Originators  must  adhere  to  their  own 
origination  fees,  and  give  estimates  subject  to 
a  10  percent  upper  limit  on  the  sum  of 
certain  third-party  fees.  The  tolerances  on 
originator  and  third-party  costs  will 
encourage  originators  not  only  to  lower  their 
own  costs  but  also  to  seek  lower  costs  for 
third-party  services. 

The  proposed  rule  would  allow  settlement 
service  providers  to  seek  discounts, 
including  volume  based  discounts,  for 
settlement  services,  providing  the  price 
charged  on  the  HUD-1  is  no  more  than  the 
price  paid  to  the  third-party  settlement 
service  provider  for  the  discounted  service. 
This  should  lead  to  lower  third-party 
settlement  service  prices.  The  proposed  rule 
would  allow  service  providers  to  use  average 


keeping  and  tracking  for  any  individual  loan  since 
the  numbers  reported  to  the  settlement  agent  need 
not  be  transaction  specific.  Average  cost  pricing  is 
not  permissible  under  RESPA  because  loan-specific 
prices  are  required. 

39  See  the  proposed  GFE  in  Exhibit  3-B  of 
Chapter  3. 


cost  pricing  for  third-party  services  they 
purchase  so  long  as  the  average  is  calculated 
using  an  acceptable  method  and  the  charge 
on  the  HUD-1  is  no  greater  than  the  average 
paid  for  that  service.  This  will  make  internal 
operations  for  the  loan  originator  simpler  and 
less  costly  and  competition  among  lenders 
will  put  pressure  for  these  cost  savings  to  be 
passed  on  to  borrowers  as  well.  The  end 
result  of  all  these  changes  should  be  lower 
third-party  fees  for  consumers. 

The  HUD-1  has  also  been  adjusted  to 
ensure  that  the  proposed  GFE  (a  shopping 
document  issued  early  in  the  process)  and 
the  HUD-1  (a  final  settlement  document 
issued  at  closing)  work  well  together.  The 
layout  of  the  proposed  HUD-1  has  new 
labeling  of  some  lines  so  that  each  entry  from 
the  proposed  GFE  can  be  found  on  the 
proposed  HUD-1  with  the  exact  wording  as 
on  the  GFE.  This  will  make  it  much  easier 
to  determine  if  the  fees  actually  paid  at 
settlement  are  consistent  with  the  GFE, 
whether  the  borrower  does  it  alone  or  with 
the  assistance  of  the  settlement  agent.  The 
reduced  number  of  HUD-1  entries  that 
should  result,  as  well  as  use  of  the  same 
terminology  on  both  forms  should  reduce  the 
time  spent  by  the  borrower  and  settlement 
comparing  and  checking  the  numbers. 

No  sections  of  the  current  HUD-1  have 
been  eliminated  so  the  proposed  HUD-1 
should  work  for  any  settlement  using  the 
existing  HUD-1.  Given  that  there  has  been  no 
significant  change  in  the  basic  HUD-1 
structure  and  layout,  generating  this  new 
HUD-1  should  not  pose  any  problem  for 
firms  closing  loans — in  fact,  the  closing 
process  will  be  much  simpler  given 
borrowers  and  closing  agents  can  precisely 
link  the  information  on  the  initial  GFE  to  the 
information  on  the  final  HUD-1.' 

Appendix  I1.C.2.  Estimates  and  Sources  of 
Consumer  Savings  From  the  Proposed  Rule 

Overall  Savings.  Chapter  3  discusses  the 
consumer  benefits  associated  with  the 
proposed  GFE  form  and  provides  dollar 
estimates  of  consumer  savings  due  to 
improved  shopping  for  both  originator  and 
third-party  services.  Consumer  savings  were 
estimated  under  a  variety  of  scenarios  about 
originator  and  settlement  costs.40  In  the  base 
case,  the  estimated  price  reduction  to 
borrowers  comes  to  $8.35  billion,  or  12.5 
percent  of  the  $66.7  billion  in  total  charges 
(i.e.,  origination  fees,  appraisal,  credit  report, 
tax  service  and  flood  certificate  and  title 
insurance  and  settlement  agent  charges).41 
Thus,  there  is  an  estimated  $8.35  billion  in 
transfers  from  firms  to  borrowers  from  the 
improved  disclosures  and  tolerances  of  the 
proposed  GFE.  This  would  represent  savings 
of  $668  per  loan.  Sensitivity  analysis  was 
conducted  with  respect  to  the  savings 
projection  in  order  to  provide  a  range  of 
estimates.  Because  title  fees  account  for  over 
70  percent  of  third-party  fees  and  because 
there  is  widespread  evidence  of  lack  of 
competition  and  overcharging  in  the  title  and 


40  Throughout  this  Economic  Analysis,  the  terms 
"borrowers”  and  “consumers”  are  often  used 
interchangeably. 

41  Government  fees  and  taxes  and  escrow  items 
are  not  included  in  this  analysis,  as  they  are  not 
subject  to  competitive  market  pressures. 


settlement  closing  industry,  one  approach 
projected  third-party  savings  only  in  that 
industry.  This  approach  (called  the  ‘‘title 
approach”)  projected  savings  of  $200  per 
loan  in  title  and  settlement  fees.  In  this  case, 
the  estimated  price  reduction  to  borrowers 
comes  to  $8.38  billion  ($670  per  loan),  or 
12.6  percent  of  the  $66.7  billion  in  total 
charges — savings  figures  that  are  practically 
identical  to  the  base  case  mentioned  above.42 
Other  projections  also  showed  substantial 
savings  for  consumers.  As  explained  in 
Chapter  3,  estimated  consumer  savings  under 
a  more  conservative  projection  totaled  $6.48 
billion  ($518  per  loan),  or  9.7  percent  of  total 
settlement  charges.  Thus,  while  consumer 
savings  are  expected  to  be  $8.35  billion  (or 
12.5  percent  of  total  charges)  in  the  base  case 
or  $8.38  billion  (12.7  percent  of  total  charges) 
in  the  title  approach,  they  were  $6.48  billion 
(or  9.7  percent  of  total  charges)  in  a  more 
conservative  sensitivity  analysis.  This  $6.48- 
$8.38  billion  ($518— $670  per  loan)  represents 
the  substantial  savings  that  can  be  achieved 
with  the  proposed  GFE. 

Industry  Breakdown  of  Savings.  Chapter  3 
also  disaggregates  the  sources  of  consumer 
savings  into  the  following  major  categories: 
Originators  with  a  breakdown  for  brokers  and 
lenders,  and  third-party  providers  with  a 
breakdown  for  the  title  and  settlement 
industry  and  other  third-party  providers.43  In 
the  base  case,  originators  (brokers  and 
lenders)  contribute  $5.88  billion,  or  70 
percent  of  the  $8.35  billion  in  consumer 
savings.  This  $5.88  billion  in  savings 
represents  14.0  percent  of  the  total  revenue 
of  originators,  which  is  projected  to  be  $42.0 
billion.44  The  $5.88  billion  is  divided 
between  brokers,  which  contribute  $3.53 
billion,  and  lenders  (banks,  thrifts,  and 
mortgage  banks),  which  contribute  the 
remaining  $2.35  billion.  The  shares  for 
brokers  (60  percent)  and  lenders  (40  percent) 
represent  their  respective  shares  of  mortgage 
originations. 

In  the  base  case,  third-party  settlement 
service  providers  contribute  $2.47  billion,  or 
30  percent  of  the  $8.35  billion  in  consumer 
savings.  This  $2.47  billion  in  savings 
represents  10.0  percent  of  the  total  revenue 
of  third-party  providers,  which  is  projected 
to  be  $24,738  billion.45  The  $2.47  billion  is 
divided  between  title  and  settlement  agents, 
which  contribute  $1.79  billion,  and  other 


42  If  the  savings  in  title  and  settlement  closing 
fees  due  to  RESPA  reform  were  only  $150,  then  the 
estimated  price  reduction  to  borrowers  comes  to 
$7.76  billion,  or  11.6  percent  of  the  $66.7  billion 
in  total  charges. 

43  Readers  are  referred  to  Chapter  5  for  a  more 
detailed  examination  of  the  various  component 
industries  (e.g.,  title  services,  appraisal,  etc.)  as  well 
as  for  the  derivations  of  many  of  the  estimates 
presented  in  this  chapter. 

44  This  assumes  a  1.75  percent  origination  fee  for 
brokers  and  lenders,  which,  when  applied  to 
projected  originations  of  $2.4  trillion,  yields  $42.0 
billion  in  total  revenues  from  origination  fees  (both 
direct  and  indirect).  See  Steps  (3) — (5)  of  Section 
VII.E.l  of  Chapter  3  of  the  RIA  for  the  explanation 
of  origination  costs.  Sensitivity  analyses  are 
conducted  for  smaller  origination  fees  of  1.5  percent 
and  larger  fees  of  2.0  percent;  see  Step  (21)  in 
Section  VII.E.4  of  Chapter  3. 

45  See  Step  (7)  of  Section  VII.E.l  of  Chapter  3  of 
the  RIA  for  the  derivation  of  the  $24,738  billion. 
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third-party  providers  (appraisers,  surveyors, 
pest  inspectors,  etc.),  which  contribute  $0.68 
billion.  Title  and  settlement  agents  contribute 
a  large  share  because  they  account  for  72.5 
percent  of  the  third-party  services  included 
in  this  analysis.  In  the  title  approach,  title 
and  settlement  agents  account  for  all  third- 
party  savings,  which  total  $2.5  billion  if  per 
loan  savings  are  $200  and  $1.88  billion  if  per 
loan  savings  are  $150. 

Section  II.C.4  of  this  appendix  presents  the 
revenue  impacts  on  small  originators  and 
small  third-party  providers. 

Sources  of  Savings:  Lower  Origination  and 
Third-Party  Fees.  The  Regulatory  Impact 
Analysis  presents  evidence  that  soma 
consumers  are  paying  higher  prices  for 
origination  and  third-party  services.  The 
proposed  GFE  format  in  the  proposed  rule 
will  improve  consumer  shopping  for 
mortgages,  which  will  result  in  better 
mortgage  products,  lower  interest  rates,  and 
lower  origination  and  third-party  costs  for 
borrowers. 

•  The  proposed  rule  simplifies  the  process 
of  originating  mortgages  by  consolidating 
costs  into  a  few  major  cost  categories.  This 

is  a  substantial  improvement  over  today’s 
GFE  that  is  not  standardized  and  can  contain 
a  long  list  of  individual  charges  that 
encourages  fee  proliferation.  This  makes  it 
easier  for  the  consumer  to  become 
overwhelmed  and  confused.  The  consistent 
and  simpler  presentation  of  the  proposed 
GFE  will  improve  the  ability  of  the  consumer 
to  shop. 

•  A  GFE  with  a  summary  page,  which 
includes  the  terms  of  the  loan,  will  make  it 
to  clear  to  the  consumer  whether  they  are 
comparing  similar  loans. 

•  A  GFE  with  a  summary  page  will  make 
it  simpler  for  borrowers  to  shop.  The  higher 
reward  for  shopping,  along  with  the 
increased  ease  with  which  borrowers  can 
compare  loans,  should  lead  to  more  effective 
shopping,  more  competition,  and  lower 
prices  for  borrowers. 

•  The  proposed  GFE  makes  cost  estimates 
more  reliable  by  applying  tolerances  to  the 
figures  reported.  This  will  reduce  the  all  too 
frequent  problem  of  borrowers  being 
surprised  by  additional  costs  at  settlement. 
With  fees  firmer  under  the  proposed  GFE, 
shopping  is  more  likely  to  result  in  borrowers 
saving  money  when  they  shop. 

•  The  proposed  GFE  will  disclose  yield 
spread  premiums  and  discount  points  in 
brokered  loans  prominently,  accurately,  and 
in  a  way  that  should  inform  borrowers  how 
they  may  be  used  to  their  advantage.  Both 
values  will  have  to  be  calculated  as  the 
difference  between  the  price  of  the  loan  and 
its  par  value.  Their  placement  in  the 
calculations  that  lead  to  net  settlement  costs 
will  make  them  very  difficult  to  miss.  That 
placement  should  also  enhance  borrower 
comprehension  of  how  yield  spread 
premiums  can  be  used  to  reduce  up-front 
settlement  costs.  Tests  of  the  form  indicate 
that  consumers  can  determine  the  cheaper 
loan  when  comparing  a  broker  loan  with  a 
lender  loan. 

•  The  proposed  GFE  will  better  inform 
consumers  about  their  financing  choices  by 
requiring  that  lenders  present  the  different 
interest  rate  and  closing  cost  options 


available  to  them.  For  example,  consumers 
will  better  understand  the  trade-offs  between 
reducing  their  closing  costs  and  increasing 
the  interest  rate  on  the  mortgage. 

•  The  proposed  rule  allows  settlement 
service  providers  to  seek  discounts, 
including  volume  based  discounts,  for 
settlement  services.  In  addition,  the  rule 
allows  service  providers  to  use  average  cost 
pricing  for  third-party  services  they 
purchase. 

•  The  above  changes  and  the  imposition  of 
tolerances  on  fees  will  encourage  originators 
to  seek  discounts,  which  should  lower 
settlement  service  prices.  The  tolerances  will 
lead  to  well-informed  market  professionals 
either  arranging  for  the  purchase  of  the 
settlement  services  or  at  least  establishing  a 
benchmark  that  borrowers  can  use  to  start 
their  own  search.  Under  either  set  of 
circumstances,  this  should  lead  to  lower 
prices  for  borrowers  than  if  the  borrowers 
shopped  on  their  own,  since  the  typical 
borrower’s  knowledge  of  the  settlement 
service  market  is  limited,  at  best. 

Appendix  II.C.3.  Savings  and  Transfers, 
Efficiencies,  and  Costs 

As  explained  above,  it  is  estimated  that 
borrowers  would  save  $8.35  billion  in 
origination  and  settlement  charges.  This 
$8.35  billion  represents  transfers  to 
borrowers  from  high  priced  producers,  with 
$5.88  billion  coming  from  originators  and 
$2.47  billion  from  third-party  settlement 
service  providers.  In  addition  to  the  transfers, 
there  are  efficiencies  associated  with  the  rule 
as  well  as  costs. 

Mortgage  applicants  and  borrowers  realize 
$1,073  million  savings  in  time  spent 
shopping  for  loans  and  third-party  services. 
Loan  originators  save  $1,404  million  in  time 
spent  with  shoppers,  in  efforts  spent  seeking 
out  vulnerable  borrowers,  and  from  average 
cost  pricing.  Third-party  settlement  service 
providers  save  $113  million  in  time  spent 
with  shoppers.  Some  or  all  of  the  $1,404 
million  and  $113  million  in  efficiency  gains 
have  the  potential  to  be  passed  through  to 
borrowers  through  competition. 

The  total  one-time  compliance  costs  to  the 
lending  and  settlement  industry  of  the 
proposed  GFE  and  HUD-1  are  estimated  to 
be  $570  million,  $390  million  of  which  is 
borne  by  small  business.  These  costs  are 
summarized  below.  Total  recurring  costs  are 
estimated  to  be  $1,231  billion  annually  or 
$98.48  per  loan.  The  share  of  the  recurring 
costs  on  small  business  is  $548  million.  This 
chapter  examines  in  greater  detail  the 
compliance  and  other  costs  associated  with 
the  proposed  GFE  and  HUD-1  forms  and  its 
tolerances. 

The  proposed  GFE  has  some  features  that 
would  increase  the  cost  of  providing  it  and 
some  that  would  decrease  the  cost. 

Practically  all  of  the  information  required  on 
the  GFE  is  readily  available  to  originators, 
suggesting  no  additional  costs.  The  fact  that 
there  are  fewer  numbers  and  less  itemization 
of  individual  fees  suggests  reduced  costs.  On 
the  other  hand,  there  could  be  a  small 
amount  of  additional  costs  associated  with 
the  trade-off  table  but  that  is  not  clear.  Thus, 
while  it  is  difficult  to  estimate,  it  appears  that 
there  could  be  a  net  of  zero  additional  costs. 


However,  if  the  proposed  GFE  added  10 
minutes  to  the  time  it  takes  to  handle  the 
forms  today,  annual  costs  would  rise  by  $255 
million  ($12  per  application  or  $20  per  loan). 
(See  Section  VII.C.l  of  this  appendix.) 

The  presence  of  tolerances  will  lead  to 
some  additional  costs  to  originators  of 
making  additional  arrangements  for  third 
parties  to  provide  settlement  services.  If  the 
average  loan  originator  incurs  an  average  of 
10  minutes  per  loan  of  effort  making  third- 
party  arrangements  to  meet  the  tolerances, 
then  the  total  cost  to  originators  of  making 
third-party  arrangements  to  meet  the 
tolerance  requirements  comes  to  $300 
million  ($24  per  loan).  (See  Section 
Appendix  VII.E.2.) 

In  addition  to  the  recurring  costs  of  the 
proposed  GFE,  there  will  be  one-time 
adjustment  costs  of  $401  million  in  switching 
to  the  new  form.  Loan  originators  will  have 
to  upgrade  their  software  and  train  staff  in  its 
use  in  order  to  accommodate  the 
requirements  of  the  new  rule.  It  is  estimated 
that  the  software  cost  will  be  $33  million  and 
the  training  cost  will  be  $58  million,  for  a 
total  of  $91  million  (see  Section  Appendix 
III.B.l).  Once  the  new  software  is 
functioning,  the  recurring  costs  of  training 
new  employees  in  its  use  and  the  costs 
associated  with  periodic  upgrades  simply 
replace  those  costs  that  would  have  been 
incurred  doing  the  same  thing  with  software 
for  the  old  rule.  They  represent  no  additional 
costs  of  the  new  rule.  Similarly,  there  will  be 
a  one-time  adjustment  cost  for  legal  advice 
on  how  to  deal  with  the  changes  related  to 
the  new  GFE.  The  one-time  adjustment  cost 
for  legal  fees  is  estimated  to  be  $116  million 
(see  Appendix  III.B.2).  Once  the  adjustment 
has  been  made,  the  ongoing  legal  costs  are  a 
substitute  for  the  ongoing  legal  costs  that 
would  have  been  incurred  under  the  old  rule 
and  do  not  represent  any  additional  burden. 

Finally  with  respect  to  the  GFE,  employees 
will  have  to  be  trained  in  the  new  GFE 
beyond  the  software  and  legal  training 
already  mentioned.  This  one  time  adjustment 
cost  is  estimated  to  be  $193  million  (see 
Section  Appendix  III.B.3).  Again,  once  the 
transition  expenses  have  been  incurred,  any 
ongoing  training  costs  are  a  substitute  for  the 
training  costs  that  would  have  been  incurred 
anyway  and  do  not  represent  an  additional 
burden. 

There  will  be  recurring  costs  of  the  new 
HUD-1  on  the  settlement  industry  arising 
from  the  addition  of  the  closing  script. 
Requiring  the  script  would  impose  a  cost  on 
the  settlement  industry  only  when  it 
increases  the  average  time  spent  to  complete 
a  settlement.  Settlement  agents  would  be 
obliged  to  collect  data  from  the  GFE,  fill  out 
the  script,  read  it  to  the  borrower,  and  answer 
any  questions  engendered  by  the  script.  The 
typical  agent  will  perform  this  kind  of  work 
regardless  of  whether  they  are  required  to  do 
so.  A  script  only  standardizes  the 
explanation  of  the  correspondence  between 
the  GFE  and  the  HUD-1  forms.  It  is 
conceivable  that  the  burden  imposed  on  the 
average  conscientious  agent  is  very  modest. 
However,  to  be  cautious,  we  assume  that  the 
script  would  lead  to  an  additional  forty-five 
minutes  spent  on  the  average  settlement.  The 
opportunity  cost  of  that  time  to  the 
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settlement  firm  would  be  $54  (derived  from 
a  $150,000  fully  loaded  salary).  The  total  cost 
of  the  script  in  a  normal  year  (12.5  million 
originations)  would  he  $676  million  and 
$838  million  in  a  high  volume  year  (15.5 
million  originations).  (See  Section  VII. C.2  of 
this  appendix  for  a  lengthier  discussion.) 

There  will  be  one-time  adjustment  costs  of 
$169  million  in  switching  to  the  new  HUD- 
1  form  and  its  new  addendum,  the 
standardized  closing  script.  Settlement  firms 
will  have  to  upgrade  their  software  and  train 
staff  in  its  use  in  order  to  accommodate  the 
requirements  of  the  new  rule.  It  is  estimated 
that  the  software  cost  will  be  $14  million  and 
the  training  cost  will  be  $48  million,  for  a 
total  of  $62  million  (see  Section  Appendix 
VII. B.).  Once  the  new  software  is  functioning. 


the  recurring  costs  of  training  new  employees 
in  its  use  and  the  costs  associated  with 
periodic  upgrades  simply  replace  those  costs 
that  would  have  been  incurred  doing  the 
same  thing  with  software  for  the  old  rule. 
They  represent  no  additional  costs  of  the  new 
rule. 

Similarly,  there  will  be  a  one-time 
adjustment  cost  for  legal  advice  on  how  to 
deal  with  the  changes  related  to  the  new 
HUD-1.  The  one-time  adjustment  cost  for 
legal  fees  is  estimated  to  be  $37  million  (see 
Section  Appendix  VII. B.).  Once  the 
adjustment  has  been  made,  the  ongoing  legal 
costs  are  a  substitute  for  the  ongoing  legal 
costs  that  would  have  been  incurred  under 
the  old  rule  and  do  not  represent  any 
additional  burden. 


Finally,  employees  will  have  to  be  trained 
in  the  new  HUD-1  beyond  the  software  and 
legal  training  already  mentioned.  This  one 
time  adjustment  cost  is  estimated  to  be  $71 
million  (see  Section  Appendix  VII.B.).  Again, 
once  the  transition  expenses  have  been 
incurred,  any  ongoing  training  costs  are  a 
substitute  for  the  training  costs  that  would 
have  been  incurred  anyway  and  do  not 
represent  an  additional  burden. 

The  consumer  savings,  efficiencies  and 
costs  associated  with  the  proposed  GFE  are 
discussed  further  in  the  Appendix  and  in 
Chapter  3  of  the  RIA.  A  summary  of  the 
compliance  costs  for  the  base  case  of  12.5 
million  loans  annually  is  presented  below  in 
Table  A-l. 


Table  A-1 —Compliance  Costs  of  the  Proposed  Rule  (If  12.5  Million  Loans  Annually) 


One-time  compliance  costs 
incurred  during  the  first  year 
(in  millions) 

Recurring  compliance  costs 
(in  millions  annually) 

$  cost  per  loan 

All  firms 

Small  firms 

All  firms 

Small  firms 

GFE  . 

$401 

$280 

$555 

$290 

$44.40 

HUD-1  . 

169 

110 

676 

258 

54.08 

Total  . 

570 

390 

1,231 

548 

98.48 

The  costs  of  the  closing  script  are  included 
in  the  HUD-1  costs.  Note  that  all  of  the 
recurring  costs  from  the  HUD-1  stem  entirely 
from  the  required  closing  script. 

Appendix  1I.C.4.  Alternatives  Considered  To 
Make  the  GFE  More  Workable  for  Small  and 
Other  Businesses 

Chapter  3  discusses  the  many  comments 
that  HUD  received  on  the  GFE  in  the  2002 
proposed  rule  and  in  the  2005  RESPA  Reform 
Roundtables.  Chapter  4  discusses 
alternatives.  The  most  basic  alternative  was 
to  make  no  change  in  the  current  GFE.  Some 
commenters,  particularly  those  who  favored 
packaging,  argued  that  the  current  GFE 
should  be  left  in  place  while  packaging  was 
given  a  chance  to  work.  The  proposed  rule 
does  allow  the  current  GFE  to  be  used  for  one 
year  after  the  proposed  GFE  is  introduced. 
This  one-year  adjustment  period  responds  to 
lenders’  comments  that  there  would  be 
significant  implementation  issues  with 
switching  to  a  proposed  GFE. 

The  main  alternative  concerning  small 
businesses  considered  the  brokers’  argument 
that  they  were  disadvantaged  by  the 
reporting  of  yield  spread  premiums.  HUD 
improved  the  proposed  GFE  to  ensure  that 
there  will  not  be  any  anti-competitive 
impacts  on  the  broker  industry.  A  summary 
page  was  added  that  presents  the  key  cost 
figures  for  borrower  shopping,  that  does  not 
report  yield  spread  premiums,  and  that 
provides  identical  treatment  for  brokers  and 
lenders.  The  proposed  GFE  adds  language 
that  clarifies  how  yield  spread  premiums 
reduce  the  upfront  charge  that  borrowers  pay. 

HUD  changed  the  GFE  to  make  it  more 
workable  for  small  lenders  and  brokers.  Some 
examples  of  the  changes  are  the  following: 

•  In  response  to  concerns  expressed  by 
lenders  and  brokers  about  their  ability  to 
control  third-party  costs  and  meet  the 


specified  tolerances  in  the  2002  proposed 
rule,  the  proposed  rule  clarifies  that  "zero 
tolerance”  does  not  pertain  in  “unforeseeable 
circumstances”  beyond  the  originator's 
control.  The  tolerance  for  fees  for  lender- 
required,  lender-selected  third-party  services 
was  also  increased  from  zero  percent  to  10 
percent.  The  sum  of  the  fees  to  which  the  ten 
percent  tolerance  applies  may  not  exceed  the 
initial  sum  by  more  than  ten  percent. 
However,  individual  fees  in  this  category 
may  increase  by  more  than  ten  percent. 

•  Consistent  with  the  above,  the  rule 
clarifies  the  definition  of  "unforeseeable 
circumstances”  to  include  circumstances  that 
could  not  be  reasonably  foreseen  at  the  time 
of  GFE  application — examples  include  the 
need  for  a  second  appraisal  or  flood 
insurance. 

•  The  definition  of  an  application  was 
changed  to  be  consistent  with  the  way 
consumers  and  lenders  operate  today — a 
“GFE  application”  would  serve  as  a  shopping 
application  and  a  “mortgage  application” 
would  be  submitted  once  a  shopper  chooses 

a  particular  loan  originator,  and  would 
resemble  the  standard  application  in  today’s 
market  and  be  the  basis  for  full  underwriting. 

•  The  proposed  rule  clarifies  that  only  the 
“mortgage  application”  would  be  subject  to 
Regulations  B  (ECOA)  and  C  (HMDA),  which 
is  the  current  situation  today. 

•  HUD  reduced  the  guarantee  period  for 
tolerances  to  10  business  days,  which  gives 
borrowers  ample  time  to  shop  and  does  not 
impose  large  operational  and  hedging  costs 
on  lenders  and  brokers  (as  30  days  might 
have). 

•  Lenders  and  brokers  objected  to  the 
requirement  that  they  calculate  the  Annual 
Percentage  Rate  (APR)  on  the  GFE;  for  a 
variety  of  reasons,  HUD  dropped  the  APR 
from  the  proposed  GFE.  They  also  disagreed 


with  splitting  out  the  broker  and  lender 
portions  of  the  origination  fee  on  the  back 
page  of  the  GFE;  HUD  dropped  that  from  the 
proposed  GFE. 

The  above  changes  address  a  number  of 
practical  and  implementation  problems 
raised  by  lenders  and  brokers  about  the 
proposed  GFE.  The  changes  make  the 
proposed  GFE  easier  to  use  for  small  lenders 
and  brokers. 

Alternatives.  This  chapter  and  Chapter  4 
discuss  other  major  alternatives  that  HUD 
considered,  including  single  packaging,  dual 
packaging,  and  a  Settlement  Service  Package. 
These  chapters  discuss  the  pros  and  cons  of 
these  alternatives  and  why  HUD  decided  not 
to  include  them  in  this  proposed  rule.  For 
example,  HUD  did  consider  the  option  of 
offering  a  Mortgage  Package  Offer  (MPO,  or 
single  packaging)  with  a  Section  8  safe  harbor 
in  combination  with  the  proposed  GFE.  HUD 
rejected  this  alternative  for  several  reasons. 
First,  HUD  included  tolerances  in  the 
proposed  GFE,  which  will  encourage  lenders 
to  negotiate  with  third-party  providers  in 
order  to  reduce  their  costs.  Second,  this 
proposed  rule  encourages  volume  discount 
arrangements  (one  of  the  cost-reduction 
features  of  single  packaging),  which  will  also 
lead  to  more  competitive  third-party  prices. 
Third,  the  proposed  rule  allows  lenders  and 
other  service  providers  to  average  cost  price 
(another  cost-reduction  feature  of  single 
packaging).  Fourth,  the  proposed  GFE  itself 
is  a  much  improved  shopping  document  over 
the  existing  GFE;  for  example,  individual  fees 
are  consolidated  into  broad  categories  and  a 
summary,  first  page  provides  the  shopper 
with  key  information  to  select  the  least 
expensive  loan  package.  Thus,  the  proposed 
GFE  already  includes  many  of  the  cost- 
reducing  features  that  would  supposedly  be 
offered  by  packing.  Finally,  this  is  all 
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accomplished  without  having  to  offer  a 
Section  8  exemption  to  the  industry. 

Appendix  II.C.5  Market  and  Competitive 
Impacts  on  Small  Businesses  From  the 
Proposed  Rule 

Transfers  from  Small  Businesses.  It  is 
estimated  that  $4.13  billion,  or  49.5  percent 
of  the  $8.35  billion  in  consumer  savings 
comes  from  small  businesses,  with  small 
originators  contributing  $3.01  billion  and 
small  third-party  firms,  $1.13  billion.46 
Within  the  small  originator  group,  most  of 
the  transfers  to  consumers  come  from  small 
brokers  ($2.47  billion,  or  82  percent  of  the 
$3.01  billion);  this  is  because  small  firms 
account  for  most  of  broker  revenues  but  a 
small  percentage  of  lender  revenues.  Within 
the  small  third-party  group,  most  of  the 
transfers  come  from  the  title  and  closing 
industry  ($0.68  billion,  or  60  percent  of  the 
$1.13  billion),  mainly  because  this  industry7 
accounts  for  most  third-party  fees.  In  the  title 
approach,  small  title  and  settlement  closing 
companies  account  for  $0.95  billion  of  the 
$2.5  billion  in  savings.  Section  VII.E. 2  of 
Chapter  3  of  the  Regulatory  Impact  Analysis 
IA  explains  the  steps  in  deriving  these 
revenue  impacts  on  small  businesses,  and 
Section  VII. E.4  of  Chapter  3  reports  several 
sensitivity  analyses  around  the  estimates.  In 
addition,  Chapter  5  of  the  RIA  provides  more 
detailed  revenue  impacts  for  the  various 
component  industries.47 

The  summary  bullets  in  Section  Appendix 
II. C. 2  highlight  the  mechanisms  through 
which  these  transfers  are  expected  to  happen. 
Improved  understanding  of  yield  spread 
premiums,  discount  points,  and  the  trade-off 
between  interest  rates  and  upfront  costs; 
improved  consumer  shopping  among 
originators;  more  aggressive  competition  by 
originators  for  settlement  services;  and 
increased  competition  associated 
discounting — all  will  lead  to  reductions  in 
both  originator  and  third-party  fees.  As  noted 
earlier,  there  is  substantial  evidence  of  non¬ 
competitive  prices  charged  to  some  in  the 
origination  and  settlement  of  mortgages. 
Originators  (both  small  and  large)  and 
settlement  service  providers  (both  small  and 
large)  that  have  been  charging  high  prices 
will  experience  reductions  in  their  revenues 
as  a  result  of  the  proposed  GFE.  There  is  no 
evidence  that  small  businesses  have  been 
disproportionately  charging  high  prices;  for 
this  reason,  there  is  no  expectation  of  any 
disproportionate  impact  on  small  businesses 
from  the  proposed  GFE.  The  revenue 
reductions  will  be  distributed  across  firms 
based  on  their  non-competitive  price 
behavior. 


46  In  the  more  conservative  scenario  of  $6.48 
billion  in  consumer  savings,  small  businesses 
would  account  for  $3.21  billion  of  the  transfers  to 
consumers,  with  small  originators  accounting  for 
$2.36  billion,  and  small  third-party  providers,  $0.84 
billion. 

47  In  Chapter  5  of  the  RIA,  see  Section  II  for 
brokers,  Section  III  for  the  four  lender  groups 
(commercial  banks,  thrifts,  mortgage  banks,  and 
credit  unions),  Section  IV  for  the  various  title  and 
settlement  groups  (large  insurers,  title  and 
settlement  agents,  lawyers,  and  escrow  firms), 
Section  V.A  for  appraisers,  Section  V.B  for 
surveyors.  Section  V.C  for  pest  inspectors,  and 
Section  V.D  for  credit  bureaus. 


Small  Brokers.48  The  main  issue  raised  by 
the  brokers  concerned  the  treatment  in  the 
2002  proposed  rule  of  yield  spread  premiums 
on  the  proposed  Good  Faith  Estimate.  This 
was  also  the  main  small  business  issue  with 
the  2002  proposed  GFE  since  practically  all 
brokers  qualify  as  small  businesses.  As 
explained  above,  the  current  proposed  rule 
addresses  the  concern  expressed  by  brokers 
that  the  reporting  of  yield  spread  premiums 
in  the  2002  proposed  rule  would 
disadvantage  them  relative  to  lenders.  The 
Department  hired  forms  development 
specialists,  the  Kleimann  Communication 
Group,  to  analyze,  test,  and  improve  the 
forms.  They  reworked  the  language  and 
presentation  of  the  yield  spread  premium  to 
emphasize  that  it  offsets  other  charges  to 
reduce  up-front  charges,  the  cash  needed  to 
close  the  loan.  The  subjects  tested  seemed  to 
like  the  table  on  page  3  of  the  form  that 
shows  the  trade-off  between  the  interest  rate 
and  up-front  charges.  It  illustrates  how  yield 
spread  premiums  can  reduce  upfront  charges. 
There  is  the  new  summary  page  designed  to 
simplify  the  digestion  of  the  information  on 
the  form  by  including  only  summary 
information  from  page  two:  The  adjusted 
origination  charge,  the  sum  of  all  other 
charges,  and  the  total.  This  is  the  first  page 
any  potential  borrower  would  see.  It  contains 
only  the  essentials  for  comparison-shopping 
and  is  simple:  A  standard  set  of  yes-no 
questions  describing  the  loan  and  a  very 
simple  summary  of  costs  and  the  bottom  line. 
Yield  spread  premiums  are  never  mentioned 
here.  Lender  and  broker  loans  get  identical 
treatment  on  page  1.  A  mortgage  shopping 
chart  has  been  added  as  a  last  page  of  the 
G^E,  to  help  borrowers  comparison  shop. 
Arrows  were  added  to  focus  the  borrower  on 
overall  charges,  rather  than  one  component. 
All  of  these  features  work  against  the 
borrower  misinterpreting  the  different 
required  presentation  of  loan  fees  required  of 
brokers  vis-a-vis  lenders. 

HUD  has  redesigned  the  proposed  GFE 
form  to  focus  borrowers  on  the  right  numbers 
so  that  competition  is  maintained  between 
brokers  and  lenders.  The  forms  adopted  in 
the  proposed  rule  were  tested  on  hundreds 
of  subjects.  The  tests  indicate  that  borrowers 
who  comparison  shop  will  have  little 
difficulty  identifying  the  cheapest  loan 
offered  in  the  market  whether  from  a  broker 
or  a  lender. 

The  customer  outreach  function  that 
brokers  perform  for  wholesale  lenders  is  not 
going  to  change  with  RESPA  reform. 
Wholesale  lending,  which  has  fueled  the  rise 
in  mortgage  originations  over  the  past  ten 
years,  will  continue  to  depend  on  brokers 
reaching  out  to  consumer  customers  and 
supplying  them  with  loans.  Brokers  play  the 
key  role  in  the  upfront  part  of  the  mortgage 
process  and  this  will  continue  with  the 
proposed  GFE. 

RESPA  reform  is  also  not  going  to  change 
the  basic  cost  and  efficiency  advantages  of 
brokers.  Brokers  have  grown  in  market  share 
and  numbers  because  they  can  originate 


48  Practically  all  (98.9%)  of  the  30,000-44,000 
brokers  qualify  as  a  small  business.  The  Bureau  of 
Census  reports  that  small  brokers  account  for  70% 
of  industry  revenue. 


mortgages  at  lower  costs  than  others.  There 
is  no  indication  that  their  cost 
competitiveness  is  going  to  change  in  the 
near  future.  Thus,  brokers,  as  a  group,  will 
remain  highly  competitive  actors  in  the 
mortgage  market,  as  they  have  been  in  the 
past. 

While  there  is  no  evidence  to  suggest  any 
anti-competitive  impact,  there  will  be  an 
impact  on  those  brokers  who  are  charging 
non-competitive  prices.  And  there  is 
convincing  evidence  that  some  brokers  (as 
well  as  some  lenders)  overcharge  consumers 
(see  studies  reviewed  in  Chapter  2).  As 
emphasized  throughout  the  Regulatory 
Impact  Analysis,  the  proposed  GFE  will  lead 
to  improved  and  more  effective  consumer 
shopping,  for  many  reasons — the  proposed 
GFE  is  simple  and  easy  to  understand,  it 
includes  reliable  cost  estimates,  it  effectively 
discloses  yield  spread  premiums  and 
discounts  in  brokered  loans  without 
disadvantaging  brokers,  it  ensures  that 
consumers  are  shown  options,  and  it 
explains  the  trade-off  between  closing  costs 
and  yield  spread  premiums.  This  increased 
shopping  by  consumers  will  reduce  the 
revenues  of  those  brokers  who  are  charging 
non-competitive  prices.  Thus,  the  main 
impact  on  brokers  (both  small  and  large)  of 
the  proposed  rule  will  be  on  those  brokers  (as 
well  as  other  originators)  who  have  been 
overcharging  uninformed  consumers, 
through  the  combination  of  high  origination 
fees  and  yield  spread  premiums.49  As  noted 
above,  small  brokers  are  expected  to 
experience  $2.47  billion  in  reduced  fees. 

Section  VIII.  A  of  Chapter  3  of  the  RIA 
discusses  other  concerns  raised  by  brokers 
about  the  2002  proposed  GFE,  such  as  the 
following: 

1.  Brokers  were  concerned  about  their 
ability  to  control  costs  and  meet  the  specified 
tolerances  in  the  2002  proposed  rule.  As 
explained  above,  the  proposed  rule  made 
several  adjustments  to  the  tolerance  rules  and 
clarified  when  tolerances-  would  or  would 
not  be  in  effect. 

2.  Brokers  supported  a  generic  trade-off 
table  but  the  Department  concluded,  based 
on  consumer  testing,  that  a  customized  trade¬ 
off  chart  was  essential  for  increasing 
consumer  understanding  of  the  complex 
yield  spread  premium  issue. 

3.  Brokers  disagreed  with  splitting  out  the 
broker  and  lender  portions  of  the  origination 
fee  on  the  back  page  of  the  GFE;  HUD  has 
dropped  that  on  the  2007  proposed  GFE. 

4.  Brokers  did  not  agree  with  the  30-day 
shopping  period  for  the  GFE;  HUD  reduced 
that  to  10  days,  which  should  provide 
adequate  time  for  consumers  to  shop. 

5.  Brokers  raised  objections  to  having 
brokers  calculate  the  Annual  Percentage  Rate 
(APR)  on  the  GFE;  for  a  variety  of  reasons, 
HUD  has  dropped  the  APR  from  the  GFE. 

To  a  large  extent,  brokers  raised  many  of 
the  same  implementation  issues  voiced  by 
lenders  in  their  comments.  The  changes  that 
HUD  made  in  the  2007  proposed  rule  will 


49  As  explained  throughout  this  chapter,  it  is 
anticipated  that  market  competition,  under  this 
proposed  GFE  approach,  will  have  a  similar  impact 
on  those  lenders  (non-brokers)  who  have  been 
overcharging  consumers  through  a  combination  of 
high  origination  costs  and  yield  spread  premiums. 
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make  the  GFE  more  workable  for  small 
brokers  and  small  lenders. 

Small  Lenders.  Lenders  include  mortgage 
banks,  commercial  banks,  credit  unions,  and 
thrift  institutions.50  There  are  over  10,000 
lenders  that  would  be  affected  by  the  RESPA 
rule,  as  well  as  almost  4,000  credit  unions 
that  originate  mortgages.  While  two-thirds  of 
the  lenders  qualify  as  a  small  business  (as  do 
four-fifths  of  the  credit  unions),  these  small 
originators  account  for  only  23  percent  of 
industry  revenues.  Thus,  small  lenders 
(including  credit  unions)  account  for  only 
$540  million  of  the  projected  $2.35  billion  in 
transfers  from  lenders.51  Section  VIII.B  of 
Chapter  3  of  the  RIA  provides  a  detailed 
discussion  of  the  anticipated  impacts  of  the 
rule  on  lenders,  and  the  pros  and  cons  of  the 
various  policy  alternatives  that  the 
Department  considered. 

In  general,  there  was  less  concern 
expressed  by  lenders  (as  compared  with 
brokers)  about  potential  anti-competitive 
impacts  of  the  GFE  on  small  businesses. 

Small  lenders — relative  to  both  brokers  and 
large  lenders — will  remain  highly 
competitive  actors  in  the  mortgage  market,  as 
they  are  today.  Small  mortgage  banks, 
community  banks  and  local  savings 
institutions  benefit  from  their  knowledge  of 
local  settlement  service  providers  and  of  the 
local  mortgage  market.  Nothing  in  the  2007 
proposed  GFE  rule  changes  that. 

For  the  most  part,  lenders  supported  the 
packaging  concept  but  wanted  to  delay  the 
enhanced  GFE  while  packaging  was  given  a 
chance  to  work.  As  explained  above,  HUD 
allows  a  12-month  implementation  period 
during  which  the  current  GFE  could  be  used, 
which  should  give  lenders  time  to  adjust 
their  computer  systems  and  train  employees 
to  use  the  proposed  GFE. 

Lenders  had  numerous  comments  on  most 
aspects  of  the  2002  proposed  GFE  form — 
some  of  them  dealing  with  major  issues  such 
as  the  difficulty  in  predicting  costs  within  a 
three  day  period  and  many  dealing  with 
practical  and  more  technical  issues.  HUD 
responded  to  many  of  the  issues  and 
concerns  raised  by  lenders;  Sections  V,  VI, 
and  VIII  of  Chapter  3  discuss  lenders’ 
comments  and  HUD’s  response. 

Some  lenders  were  concerned  about  their 
ability  to  produce  firm  cost  estimates  (even 
of  their  own  fees)  within  a  three-day  period, 
given  the  complexity  of  the  mortgage  process. 
Lenders  wanted  clarification  on  their  ability 
to  make  cost  adjustments  as  a  result  of 
information  they  gain  during  the  full 
underwriting  process.  The  tolerances  in  the 
proposed  rule  require  that  lenders  play  a 


5°  while  it  is  recognized  that  the  business 
operations  and  objectives  of  these  lender  groups  can 
differ — not  only  between  the  groups  (a  mortgage 
banker  versus  a  portfolio  lender)  but  even  within 
a  single  group  (a  small  community  bank  versus  a 
large  national  bank) — they  raised  so  many  of  the 
same  issues  that  it  is  more  useful  to  address  them 
in  one  place. 

51  Section  III  of  Chapter  5  describes  the 
characteristics  of  these  component  industries 
(number  of  employees,  size  of  firms,  etc.),  their 
mortgage  origination  activity,  and  the  allocation  of 
revenue  impacts  between  large  and  small  lenders. 
That  section  also  explains  that  the  small  business 
share  of  revenue  could  vary  from  20  percent  to  26 
percent. 


more  active  role  in  controlling  third-party 
costs  than  they  have  in  the  past.  However, 
some  lenders  emphasized  that  they  have 
little  control  over  fees  of  third-party 
settlement  providers,  while  others  seem  to 
not  anticipate  problems  in  this  regard.  As 
explained  in  I.B  above,  the  proposed  rule 
made  several  adjustments  to  the  tolerance 
rules,  which  should  make  them  workable  for 
lenders.  In  addition,  the  proposed  rule  allows 
volume  discounting  and  average  cost  pricing, 
which  should  help  lenders  reduce  their  costs. 
Practically  all  lenders  wanted  clarification  on 
the  definition  of  application,  and  HUD  did 
that,  along  the  same  lines  that  lenders 
suggested  in  their  comments. 

There  will  be  an  impact  on  those  lenders 
(both  large  and  small)  who  are  charging  non¬ 
competitive  prices.  Improved  consumer 
shopping  with  the  proposed  GFE  will  reduce 
the  revenues  of  those  lenders  who  are 
charging  non-competitive  prices.  Thus,  as 
with  brokers,  the  main  negative  impact  on 
lenders  (both  small  and  large)  of  the 
proposed  GFE  will  be  on  those  lenders  who 
have  been  overcharging  uninformed 
consumers. 

Small  Title  and  Settlement  Firms.  The  title 
and  settlement  industry — which  consists  of 
large  title  insurers,  title  agents,  escrow  firms, 
lawyers,  and  others  involved  in  the 
settlement  process — is  expected  to  account 
for  $1.79  billion  of  the  $2.47  billion  in  third- 
party  transfers  under  the  proposed  GFE. 
Within  the  title  and  settlement  group,  small 
firms  are  expected  to  account  for  38.1  percent 
($0.68  billion)  of  the  transfers,  although  there 
is  some  uncertainty  with  this  estimate.52  Step 
(8)  of  Section  VII.E  of  Chapter  3  conducts  an 
analysis  that  projects  all  of  the  consumer 
savings  in  third-party  costs  coming  from  the 
title  industry;  evidence  suggests  there  are 
more  opportunities  for  price  reductions  in 
the  title  industry,  as  compared  with  other 
third-party  industries.  In  this  case,  consumer 
savings  in  title  costs  ($150-$200  per  loan) 
ranged  from  $1.88  billion  to  $2.50  billion.  To 
a  large  extent,  the  title  and  closing  industry 
is  characterized  by  local  firms  providing 
services  at  constant  returns  to  scale.  The 
demand  for  the  services  of  these  local  firms 
will  continue  under  the  proposed  GFE. 

Section  VIII. C  of  Chapter  3  summarizes  the 
key  competitive  issues  for  this  industry  with 
respect  to  the  proposed  rule.  As  noted  there, 
the  overall  competitiveness  of  the  title  and 
closing  industry  should  be  enhanced  by  the 
RESPA  rule.  Chapters  2  and  5  and  Section 
III.E  of  Chapter  3  of  the  Regulatory  Impact 
Analysis  provide  evidence  that  title  and 
closing  fees  are  too  high  and  that  there  is 
much  potential  for  price  reductions  in  this 
industry.  Increased  shopping  by  consumers, 
as  well  as  increased  shopping  by  loan 
originators  to  stay  within  their  tolerances, 
will  reduce  the  revenues  of  those  title  and 
closing  companies  that  have  been  charging 
non-competitive  prices.53  Excess  charges  will 


52  Section  IV  of  Chapter  5  describes  the 
component  industries  and  estimates  the  share  of 
overall  industry  revenue  going  to  small  businesses. 

53  The  reasons  why  the  proposed  GFE  and  its 
tolerances  will  lead  to  improved  and  more  effective 
shopping  for  third-party  services  by  consumers  and 
loan  originators  has  already  been  discussed,  and 
need  not  be  repeated  here. 


be  reduced  and  competition  will  ensure  that 
reduced  costs  are  passed  through  to 
consumers. 

The  title  industry  argued  that  greater 
itemization  was  needed  in  order  for 
consumers  to  be  able  to  adequately 
comparison  shop  among  estimates.  HUD’s 
view  is  that  the  consolidated  categories  on 
the  proposed  GFE  form  provide  consumers 
with  the  essential  information  needed  for 
comparison-shopping.  Itemization 
encourages  a  long  list  of  fees  that  confuse 
borrowers. 

It  is  important  to  emphasize  that  the 
services  of  the  title  and  closing  industry,  as 
well  as  other  third-party  industries 
(appraisers,  surveyors,  and  pest  inspectors), 
are  local  in  nature  and  are  performed  near  or 
at  the  site.  Local  firms  have  advantages  of 
knowledge  and  networks  of  clients,  as  well 
as  transportation  cost  advantages.  As 
explained  in  Chapter  3,  these  advantages  of 
small,  locally  based  firms  will  not  be 
negatively  impacted  by  the  new  Good  Faith 
Estimate.  In  fact,  RESPA  reform  should  open 
up  opportunities  for  efficient  third-party 
firms  to  expand  their  operations. 

Appendix  III.  Statement  of  Need  for  and 
Objectives  of  the  Rule  54 

Acquiring  a  mortgage  is  one  of  the  most 
complex  transactions  a  family  will  ever 
undertake.  The  consumer  requires  a  level  of 
financial  sensibility  to  fully  understand  the 
product.  For  example,  consider  the  trade-off 
between  the  yield  spread  premium  and 
interest  rate  payments.  Borrowers  do  not 
have  access  to  the  rate  sheets  that  describe 
this  trade-off.  Indeed,  many  consumers  may 
not  even  understand  that  there  is  a  trade-off. 
To  further  complicate  matters,  the  mortgage 
industry  is  continuously  evolving:  The  range 
and  complexity  of  products  expands  every 
year.  Because  consumers  borrow  fairly 
infrequently,  the  average  borrower  will  be  at 
an  extreme  informational  disadvantage 
compared  to  the  lender.  To  exacerbate  this 
situation,  the  typical  homebuyer  may  be 
rushed  and  easily  steered  into  a  bad  loan 
because  they  are  under  pressure  to  make  an 
offer  on  a  home.  This  is  especially  the  case 
for  first-time  homebuyers  who  will  not  be  as 
likely  to  challenge  lenders,  whom  they  may 
view  as  unquestionable  experts. 

Closing  costs  (lender  fees  and  title  charges) 
add  to  the  borrower’s  confusion.  They  are  not 
as  significant  as  the  loan  itself  and  total  on 
average  approximately  four  percent  of  the 
loan  amount.  However,  the  direct  lender  fees 
and  the  title  charges  are  perhaps  just  as 
perplexing  to  the  consumer.  First,  the 
multiplicity  of  fees  is  confusing  (see  Exhibits 
1-3  of  Chapter  3  for  a  list  of  the  different 
names  of  upfront  lender  fees  and  settlement 
charges).  The  purpose  of  every  fee  and  title 
charge  is  likely  to  be  neither  understood  nor 
questioned  by  the  average  first-time 
homebuyer,  who  may  be  intimidated  by  the 
formality  of  the  transaction.  Second,  to  add 
to  the  confusion  and  uncertainty,  even  once 
the  charges  have  been  agreed  upon,  they  are 
subject  to-change  until  the  day  of  closing. 


54  For  a  detailed  discussion  of  pioblems  with  the 
current  system,  and  thus  the  need  for  this  proposed 
rule,  see  Sections  IV  and  V  of  Chapter  2  and 
Sections  I  and  VII  nf  Chapter  3. 
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Such  informational  asymmetries  between  the 
buyer  and  seller  impede  the  ability  of  the 
consumer  to  be  an  effective  shopper  and 
negotiator. 

Consumers  have  strong  incentives  to 
ensure  that  they  are  getting  the  best  deal 
possible  on  a  mortgage  loan  and  the 
associated  third-party  settlement  costs,  but 
poorly-informed  decisions  have  drastic 
consequences.  First,  the  household  itself  will 
lose  by  paying  more  for  housing  and  possibly 
by  ruining  their  credit  history  in  the  event  of 
default.  Second,  market  imperfections 
stemming  from  information  asymmetries  may 
stand  in  the  way  of  achieving  one  of  this 
administration’s  domestic  priorities: 
Expansion  of  homeownership.  There  is  a 
wide  range  of  positive  economic  externalities 
from  homeownership  that  have  been 
investigated  in  the  empirical  housing 
economics  literature.  These  include 
household  saving,  wealth  accumulation, 
property  improvements,  a  more  pleasing 
urban  environment,  an  increase  in  political 
activity,  a  reduction  of  crime,  better  child 
outcomes,  and  a  positive  impact  on  the  labor 
supply  of  women.  The  average  loan  amount 
is  3.5  times  a  household’s  income:  Even 
minor  inefficiencies  in  this  market  will  have 
sizeable  impacts  on  the  U.S.  economy. 

The  current  GFE  format  contains  a  long  list 
of  individual  charges  that  can  be 
overwhelming,  often  confuses  consumers, 
and  seems  to  provide  little  useful 
information  for  consumer  shopping.  Current 
RESPA  regulations  have  led  to  a  proliferation 
of  charges  that  makes  consumer  shopping 
and  the  mortgage  settlement  process  both 
difficult  and  confusing,  even  for  the  most 
informed  shoppers.  Long  lists  of  charges 
certainly  do  not  highlight  the  bottom-line 
costs  so  consumers  can  shop  and  compare 
mortgage  offers  among  different  originators. 

In  addition,  under  today’s  rules,  the 
estimated  costs  on  GFEs  may  be  unreliable  or 
incomplete,  or  both,  and  final  charges  at 
settlement  may  include  significant  increases 
in  items  that  were  estimated  on  the  GFE,  as 
well  as  additional  unexpected  fees,  which 
can  add  substantially  to  the  consumer’s 
ultimate  closing  costs.  The  process  of 
shopping  for  a  mortgage  can  also  involve 
complicated  financial  trade-offs,  which  are 
not  always  clearly  explained  to  borrowers. 
Today’s  GFE  is  not  an  effective  tool  for 
facilitating  borrower  shopping  nor  for 
controlling  origination  and  third-party 
settlement  costs. 

The  potential  for  cost  reductions  in  today’s 
market  is  also  indicated  by  studies  showing 
relatively  high  and  highly  variable  charges 


for  third-party  services,  particularly  for  title 
and  closing  services  that  account  for  the 
major  portion  of  third-party  fees.  There  is  not 
enough  incentive  for  loan  originators  to 
control  settlement  costs  by  negotiating  lower 
costs  from  third-party  providers;  rather,  they 
too  often  simply  pass  through  increases  in 
third-party  costs  to  consumers.  Because  of 
their  lack  of  expertise,  consumers  may  not  be 
the  best  shoppers  for  third-party  services 
providers,  leaving  them  to  rely  on 
recommendations  from  real  estate  agents  and 
lenders.  Thus,  a  framework  is  needed  that 
would  encourage  competitive  negotiations 
and  other  arrangements  that  would  lead  to 
lower  third-party  settlement  prices. 

Current  RESPA  regulations  are  acting  as  a 
major  barrier  to  competition  and  lower 
settlement  costs.  Today’s  mortgage  market  is 
increasingly  characterized  by  the 
introduction  of  efficiency  enhancing 
improvements  such  as  automated 
underwriting  systems  and,  through 
competition,  these  improvements  are  leading 
to  lower  prices  for  consumers.  But  the  one 
area  where  efficiencies  and  competition  are 
being  held  back  is  the  production  and  pricing 
of  settlement  services.  Under  current  law,  a 
provider’s  efforts  to  enter  into  volume 
arrangements  with  settlement  service  firms 
may  be  regarded  as  illegal,  which  may 
impede  the  cost-reducing  arrangements  to 
deliver  third-party  settlement  services. 
Similarly,  average  cost  pricing  (another  cost 
reduction  technique)  is  inhibited  by  existing 
RESPA  regulations. 

The  goal  of  HUD’s  proposed  RESPA  reform 
is  to  even  the  playing  field.  The  rule  will 
accomplish  this  by  requiring  lenders  to 
provide  consumers  information  that  lenders 
already  have  in  a  format  that  is  transparent. 
One  of  the  major  inefficiencies  of  imperfect 
information  is  the  costs  of  acquiring 
information.  The  proposed  RESPA  reform 
will  go  a  long  way  toward  educating 
consumers.  The  first  page  of  the  new  GFE 
presents  a  brief  summary  of  the  terms  of  the 
loan  that  would  warn  prospective  borrowers 
of  potentially  expensive  aspects  of  the  loan 
including  loan  amount,  maximum  interest 
rate,  prepayment  penalties,  and  the  total 
estimated  settlement  charges.  The  second 
page  provides  more  detail  on  the  charges  for 
loan  origination  and  other  settlement 
services.  The  third  page  provides  a  trade-off 
table  so  that  consumers  will  learn  the 
relationship  between  the  interest  rate  and  the 
yield-spread  premium.  The  fourth  page 
includes  a  table  so  that  the  consumer  can 
take  notes  on  alternative  loan  offers  and  thus 
comparison  shop.  Tolerances  will  limit  how 


much  settlement  charges  can  vary  once  the 
GFE  has  been  made  and  the  closing  script 
will  serve  to  double-check  the  GFE  and 
provide  a  summary  of  the  key  terms  of  the 
borrower’s  loan.  The  proposed  rule  also 
allows  settlement  service  providers  to  use 
average  cost  pricing  and  volume  discounting, 
making  their  business  operations  simpler  and 
less  costly.  It  is  expected  that  the  proposed 
GFE  will  encourage  shopping,  increase 
efficiency,  lower  housing  costs,  and  promote 
the  purchase  of  loans  that  are  more  suited  to 
a  household’s  needs. 

Empirical  Evidence  of  Price 
Discrimination.  Studies  indicate  that 
consumers  are  often  charged  relatively  high 
fees  and  can  face  wide  variations  in 
settlement  prices,  both  for  origination  and 
third-party  settlement  services.  Chapter  2 
offers  convincing  evidence  that  not  only  do 
borrowers  find  it  difficult  to  comparison 
shop  in  today’s  mortgage  market,  but  that 
they  are  all  too  often  charged  excessive 
prices.  The  enormous  potential  for  cost 
reductions  in  today’s  market  is  indicated  by 
studies  showing  that  yield  spread  premiums 
do  not  always  offset  consumers’  origination 
costs.  Studies  show  that  consumers  are,  in 
effect,  charged  relatively  high  prices  in  some 
transactions  involving  yield-spread 
premiums,  and  that  the  mortgage  market  is 
characterized  by  “price  dispersion.”  In  other 
words,  some  borrowers  get  market  price 
deals,  but  other  borrowers  do  not.  Studies 
show  that  less  informed  and  unsuspecting 
borrowers  are  particularly  vulnerable  in  this 
market.  But  given  the  fact  that  a  borrower 
may  be  more  interested  in  the  main 
transaction  (the  home  purchase),  even  more 
sophisticated  borrowers  may  not  shop 
aggressively  for  the  mortgage  or  may  not 
monitor  the  lending  transaction  very  closely. 

The  (2007a)  conducts  an  analysis  of  5,926 
non-subsidized  FHA  loans.  The  median  total 
loan  closing  cost  is  $5,334.  Total  charges  are 
composed  of  loan  charges  ($3,392),  title 
charges  ($1,267),  and  other  third  party 
charges  ($574).  It  is  apparent  from  the 
distribution  presented  below  that  there  is 
significant  variation  in  closing  costs.  The 
ratio  of  what  the  75th  percentile  pays  to  what 
the  25th  percentile  pays  is  1.7  for  total 
closing  costs,  2.0  for  total  loan  charges,  2.4 
for  the  yield-spread  premium  (indirect  loan 
fee),  2.9  for  direct  loan  fees,  1.7  for  title 
charges,  and  1.6  for  other  third-party  charges. 
These  results  are  shown  below  in  Table  A- 
2. 


Table  A-2— Distribution  of  Categories  of  Closing  Costs 

[Exhibit  1 1 ,  Urban  Institute  2007a] 


Series 

5th  percentile 

25th  percentile 

— 

50th  percentile 
(median) 

75th  percentile 

95th  percentile 

Total  Closing  Cost  . 

$2,663 

$4,045 

$5,334 

$6,889 

$10,183 

Total  Loan  Charges  . 

1104 

2,310 

3,392 

4,714 

7,394 

Yield-spread  premium  (indirect)  loan  fee  . 

250 

1,249 

2,041 

3,016 

4,658 

Direct  loan  fees . 

21 

683 

1,387 

2,008 

3,696 

Total  Title  Charges  . 

666 

953 

1,267 

1,652 

2,407 

Total  Other  Third-Party  Charges  . 

293 

469 

574 

744 

1,097 
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The  greatest  degree  of  variation  appears  in 
the  lender  fees.  Since  total  loan  charges  are 
correlated  with  loan  amount,  it  would  be 
useful  to  examine  the  distribution  of  closing 
costs  as  a  percentage  of  loan  amounts  to 


ascertain  whether  the  variation  in  fees  is  still 
present.  There  is  slightly  less  variation  when 
measured  as  a  percentage  but  it  is  still 
substantial:  The  ratio  of  what  the  75th 
percentile  pays  as  a  percentage  of  the  loan  to 


what  the  25th  percentile  pays  is  1.8  for  total 
loan  charges,  2.1  for  the  yield  spread 
premium  (indirect  loan  fee),  and  2.4  for 
direct  loan  fees.  (See  Table  A-3  below.) 


Table  A-3  —  Distribution  of  Categories  of  Closing  Costs  as  a  Percentage  of  Loan  Amount 

[Calculated  by  HUD  from  the  data  used  by  Urban  Institute  2007a] 


Series 

1 - 

5th  percentile 

25th  percentile 

50th  percentile 
(median) 

75th  percentile 

95th  percentile 

Total  Closing  Cost  . 

2.9 

4.1 

5.1 

6.4 

8.9 

Total  Loan  Charges  . 

1.3 

2.4 

3.2 

4.2 

6.2 

Yield-spread  premium  (indirect)  loan  fee  . 

0.3 

1.3 

2.0 

2.7 

3.8 

Direct  loan  fees  . 

0.0 

0.8 

1.3 

1.8 

3.3 

Total  Title  Charges  . 

0.6 

0.9 

1.2 

1.6 

2.3 

Total  Other  Third-Party  Charges  . 

0.2 

0.4 

0.6 

0.8 

1.4 

It  is  apparent  that  half  of  the  borrowers  pay 
loan  charges  equal  or  greater  than  3.2%  of 
their  loan  amount;  one-quarter  pay  loan 
charges  of  at  least  4.2%  of  their  loan  amount; 
and  five  percent  pay  loan  charges  of  at  least 
6.2%  of  their  loan  amount.  The  variation  is 
similar  for  title  charges  and  other  third-party 
charges.  Half  of  the  borrowers  pay  total 
closing  costs  equal  or  greater  than  5.1%  of 
their  loan;  one-quarter  pay  closing  costs  of  at 
least  6.4%  of  their  loan  amount,  and  five 
percent  pay  closing  costs  of  at  least  8.9%  of 
their  loan  amount. 

HUD  believes  that  these  data  provides 
strong  indications  of  large  price  dispersion 
and  thus  price  discrimination.  Price 
discrimination  will  always  lead  to  a  loss  in 
consumer  surplus  and  unless  price 
discrimination  is  perfect,  it  will  also  lead  to 
a  loss  in  social  welfare.  It  should  also  be 
noted  that  if  the  variation  of  fees  and  charges 
paid  is  greater  than  the  actual  costs  of 
providing  the  services,  then  that  constitutes 
evidence  of  a  violation  of  RESPA,  which 
explicitly  prohibits  mark-ups. 

First,  in  a  competitive  market  the  price  of 
the  good  should  depend  on  its  quality  and 
not  to  whom  and  how  it  is  sold.  If  there  is 
dispersion  because  the  negotiations  are  face- 
to-face,  this  would  suggest  that  the  nature  of 
the  market  exacerbates  the  consumer’s 
informational  disadvantage.  Indeed,  there  is 
strong  evidence  that  individuals  pay  different 
prices  for  reasons  other  than  how  costly 
service  provisions  will  be.  An  Urban  Institute 
report  (2007b)  finds  that  African  Americans 
pay  an  additional  $415  for  their  loans  and 
that  Latinos  pay  an  additional  $365  (after 
taking  into  account  borrower  differences 
such  as  credit  score  and  loan  amount).  These 
loans  are  not  subprime  loans  but  standard 
FHA  loans.  Other  researchers  have  found 
similar  results:  Jackson  and  Berry  (2002,  see 
the  Regulatory  Impact  Analysis  for  reference) 
find  that  mortgage  brokers  charge  African- 
Americans  (by  $474)  and  Hispanics  (by  $580) 
substantially  more  for  settlement  services 
than  other  borrowers.  Discrimination  by  race 
or  ethnicity  is  not  economically  efficient  and 
would  not  survive  in  a  perfectly  competitive 
market. 

Second,  reconsider  the  yield-spread 
premium.  We  mentioned  that  this  is  one  of 
the  elements  of  a  mortgage  that  a  consumer 
is  not  likely  to  understand.  The  yield-spread 
premium  is  compensation  to  the  broker  for 


selling  a  loan  with  a  higher  interest  rate. 
Thus,  as  the  interest  rate  rises  so  should  the 
yield-spread  premium.  This  relationship 
appears  to  hold  in  the  data  analyzed.  The 
broker  earns  income  from  two  sources:  A 
yield-spread  premium  that  is  paid  by  the 
lender  and  fees  that  are  paid  by  the 
consumer.  However,  the  burden  of  the  yield- 
spread  premium  is  on  the  consumer,  who 
pays  a  higher  interest  rate  for  loans  with  a 
higher  yield-spread  premium.  If  consumers 
were  perfectly  informed,  there  would  be  a 
negative  one-to-one  relationship  between  up¬ 
front  fees  and  the  yield-spread  premium. 
Thfey  simply  represent  two  different  ways  of 
compensating  the  broker  for  the  effort 
required  to  originate  a  loan. 

The  Urban  Institute  (2007b)  finds  no  clear 
trade-off  between  the  yield-spread  premium 
and  upfront  cash  payments.  (This  analysis  is 
based  on  loans  with  interest  rates  of  over  7 
percent.  In  this  sample,  there  are  4,603  loans; 
the  average  upfront  cash  is  $1,179  with  a 
standard  deviation  of  $1,125;  and  the  average 
YSP  is  $2,365  with  a  standard  deviation  of 
$1,044.)  There  is  even  a  slight  positive 
relationship  between  the  upfront  cash 
divided  by  the  loan  and  the  YSP  divided  by 
the  loan  amount.  That  is,  upfront  cash  as  a 
percentage  of  loan  amount  increases  with  the 
YSP  as  a  percentage  of  loan  amount.  FHA 
borrowers  appear  to  get  no  benefit  from  YSPs 
on  brokered  loans  with  coupon  rates  above 
7  percent.  Such  a  relationship  is  contrary  to 
what  one  would  expect  in  a  market  where 
there  were  only  minor  imperfections.  Further 
evidence  is  from  Jackson  and  Berry  (2002) 
who  studies  only  brokered  transactions,  a 
description  of  which  can  be  found  in  Section 
IV.D.2  of  Chapter  2  of  the  Regulatory  Impact 
Analysis.  They  find  that  the  problem  of  price 
dispersion  occurs  when  yield  spread 
premiums  are  present,  because  in  these 
situations  there  is  no  single  price  for  broker 
services:  “Most  borrowers  pay  mpre  than  1.5 
percent  of  loan  value;  more  than  a  third  pay 
more  than  2.0  percent  of  loan  value;  roughly 
ten  percent  pay  more  than  3.5  percent  of  loan 
value.”  Jackson  and  Berry  find  this  "price 
dispersion”  troubling,  as  it  suggests  that 
brokers  use  yield  spread  premiums  as  a 
device  “to  extract  unnecessary  and  excessive 
payments  from  unsuspecting  borrowers” 
(page  9). 

Third,  consider  the  confusion  that  the 
variety  of  loan  products  and  permutations  of 


those  products  can  create.  If  informational 
asymmetries  are  significant,  then  lenders  will 
be  able  to  earn  more  when  selling  more 
complex  products.  The  Urban  Institute 
(2007b)  reports  that  all  borrowers  see  a 
benefit  (in  lower  upfront  cash  costs)  of  only 
20  cents  for  each  dollar  of  yield-spread 
premium  (actual  or  inferred)  paid.  Those 
who  borrow  through  mortgage  brokers  see  a 
benefit  of  only  7  cents  per  dollar,  for  a  net 
loss  of  93  cents  on  the  dollar.  Borrowers  who 
simplify  their  mortgage  shopping  by  rolling 
all  lender/broker  fees  into  the  interest  rate 
(i.e.,  get  “zero-cost”  loans)  pay  $1,200  less  for 
their  loans  than  brokers  who  pay  lender  or 
broker  fees  as  measured  by  implicit  YSPs.  It 
appears  that  the  industry  is  able  to  take 
advantage  of  loan  complexity,  which  is 
evidence  of  price  discrimination  not  related 
to  the  cost  of  originating  the  loan. 

Fourth,  consider  other  settlement  charges. 
Title  insurance  is  an  industry  with  a  strong 
potential  for  natural  monopoly.  The  costs  of 
title  insurance  are  primarily  related  to 
research  of  property  transactions.  There  is  a 
large  fixed  cost  of  entry  which  is  compiling 
a  database  of  transaction  and  lending  records. 
There  should  not  be  a  great  variation  in 
settlement  charges  since  the  only  component 
that  does  vary  substantially  is  the  insurance 
premium.  The  Urban  Institute  (2007b)  finds 
an  average  $1,200  title  charge  in  their  sample 
of  all  loans  with  a  standard  deviation  of 
$500.  They  also  find  a  significant  variation 
by  state  with  New  York,  Texas,  California, 
and  New  Jersey  all  costing  at  least  $1,000 
more  than  North  Carolina,  the  lowest-cost 
state.  A  reasonable  question  is  what  extra 
benefits  people  in  the  high-cost  states  get 
relative  to  those  in  low  cost  states,  or  why 
costs  are  so  high  if  there  are  no  extra  benefits. 
It  is  also  useful  to  analyze  total  title  costs  on 
a  state-by-state  basis  due  to  the  different  legal 
requirements  that  exist  among  the  states  and 
the  different  customs  that  might  have 
evolved  in  them  as  well.  HUD  examined 
within  state  variation  of  settlement  fees.  One 
measure  of  variability  that  we  calculated  for 
each  state  was  the  difference  between  the 
median  of  the  highest  quartile  of  title  charges 
and  the  median  of  the  lowest  quartile.  This 
is  a  measure  of  the  difference  between  the 
typical  charge  for  the  highest  fourth  of  the 
borrowers  and  the  lowest  fourth  of  the 
borrowers  within  each  state.  This  difference 
was  over  $1,000  for  nine  states.  Due  to  the 
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extent  of  price  dispersion,  we  can  expect 
significant  savings  from  the  proposed  rule. 

The  primary  purpose  of  this  discussion 
was  to  show  that  there  is  great  variation  in 
closing  costs  and  thus  room  for  price 
discrimination.  HUD  would  like  to 
emphasize  that  the  goal  was  not  to  portray 
lenders,  and  especially  mortgage  brokers,  as 
unscrupulous  and  harmful  to  economic 
welfare.  On  the  contrary,  HUD  recognizes 
that  mortgage  brokers  and  other  lenders  have 
played  a  crucial  role  in  recent  trends  in  home 
ownership.  It  is  also  clear  from  the  statistical 
evidence  presented  in  this  section  that  there 
are  many  ethical  lenders.  One  quarter  of  the 
borrowers  in  this  sample  paid  no  more  than 
2.4%  in  loan  charges  and  4.1%  in  total 
closing  costs.  Consider  that  if  the  entire 
market  mirrored  this  more  efficient  segment, 
then  RESPA  reform  would  not  be  as  urgent. 

Appendix  IV.  Summary  of  Significant  Issues 
Raised  in  Comments  on  the  2002  Initial 
Regulatory  Flexibility  Analysis 

This  section  describes  how  HUD 
responded  in  this  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  to  comments 
received  on  the  2002  IRFA.  The  primary 
comments  on  the  2002  IRFA  included:  a 
desire  for  more  detailed  information  on  the 
industries  potentially  affected  by  the  rule  and 
the  expected  effects  of  the  rule  on  these 
industries  on  a  per-firm  basis,  and  more 
discussion  of  alternatives  considered  by  HUD 
to  minimize  the  impact  of  the  rule  on  small 
business  consistent  while  still  achieving  the 
stated  objectives  of  the  statute.  The  Office  of 
Advocacy  of  the  Small  Business 
Administration,  in  particular,  wanted  to  see 
more  details  on  the  industries  and  small 
businesses  affected  by  RESPA  reform. 

Appendix  IV. A.  Detailed  Industry  Data  and 
Analysis 

Section  Appendix  V  provides  data  on 
small  businesses  that  may  be  affected  by  the 
rule  and  provides  detailed  breakdowns  of  the 
anticipated  effects  of  the  rule  on  all  firms, 
small  firms  and  very  small  firms.  The 
analysis  includes  both  industry  total  effects 
and  per-firm  effects.  As  explained  in  Section 
V  below.  Chapter  5  of  the  RIA  provides 
extensive  documentation  of  the 
characteristics  of  the  industries  directly 
affected  by  the  rule,  including  various 
estimates  of  the  numbers  of  small  entities, 
reasons  why  various  data  elements  are  not 
reliable  or  unavailable,  and  descriptions  of 
methodologies  used  to  estimate  (if  possible) 
necessary  data  elements  that  were  not  readily 
available.  The  industries  discussed  in 
Chapter  5  of  the  EA  included  the  following 
(with  Chapter  5  section  reference):  mortgage 
brokers  (Section  II);  lenders  including 
commercial  banks,  thrifts,  mortgage  banks, 
credit  unions  (Section  III);  settlement  and 
title  services  including  direct  title  insurance 
carriers,  title  agents,  escrow  firms,  and 
lawyers  (Section  IV);  and  other  third-party 
settlement  providers  including  appraisers, 
surveyors,  pest  inspectors,  and  credit  bureaus 
(Section  V);  and  real  estate  agents  (Section 
VI). 


Appendix  IV.B.  Alternatives  Considered  To 
Minimize  Impact  on  Small  Businesses 

Section  VI  of  the  Appendix  provides 
discussion  of  the  alternatives  considered  hy 
HUD  in  developing  the  proposed  rule  with  a 
focus  on  those  alternatives  considered  to 
minimize  the  impact  on  small  business. 
Section  VI  includes  summary  discussion  of 
the  following  major  alternatives:  Maintaining 
the  status  quo;  not  including  the  yield-spread 
premium  calculation  in  the  GFE;  introducing 
the  Settlement  Services  Package;  offering 
packaging;  and  allowing  dual  packaging. 
Section  VI  also  includes  a  discussion  of  steps 
HUD  took  to  make  the  new  GFE  easier  to 
implement  for  small  businesses. 

Appendix  IV.C.  Comments  and  Responses 

Chapters  1-5  of  the  Regulatory  Impact 
Analysis  include  detailed  summaries  of  the 
comments  submitted  by  small  businesses  and 
other  firms  on  various  aspects  of  the  2002 
proposed  rule  and  in  response  to  the  2002 
IRFA.  Detailed  discussion  of  comments 
received  can  be  found  in  the  preamble. 
Detailed  analysis  responding  to  comments 
received  can  be  found  in  Sections  VI  and  VIII 
of  Chapter  3  of  the  RIA.  Detailed  discussion 
of  comments  related  to  the  compliance 
burden  of  the  rule  can  be  found  in  Sections 
VII  and  VIII  of  this  appendix.  Analysis 
responding  to  some  specific  comments  on  the 
2002  IRFA  can  be  found  in  Chapter  3  of  the 
RIA.  Changes  made  to  the  2002  proposed  rule 
in  response  to  comments  received  are 
summarized  in  Section  VI  of  the  Appendix. 

Appendix  V.  Description  and  Estimate  of  the 
Number  of  Small  Entities 

Chapter  5  provides  extensive 
documentation  of  the  characteristics  of  the 
industries  affected  by  the  rule,  including 
estimates  of  the  numbers  of  small  entities. 

The  industries  discussed  in  Chapter  5 
included  the  following  (with  industry  code 
and  Chapter  V  section  reference):  mortgage 
brokers  (Section  II);  lenders  including 
commercial  banks,  thrifts,  mortgage  banks, 
credit  unions  (Section  III);  settlement  and 
title  services  including  direct  title  insurance 
carriers,  title  agents,  escrow  firms,  and 
lawyers  (Section  IV);  and  other  third-party 
settlement  providers  including  appraisers, 
surveyors,  pest  inspectors,  and  credit  bureaus 
(Section  V);  and  real  estate  agents  (Section 
VI).  The  specific  industry  names  and 
industry  codes  (North  American  Industry 
Classification  System,  or  NAICS  code)  for  the 
mortgage  originators  and  third-party  firms 
covered  in  Chapter  V  are  as  follows: 

Mortgage  Origination  Firms 

1.  Mortgage  Loan  Brokers  (522310) 

2.  Commercial  Banks  (522110) 

3.  Savings  Institutions  (522120) 

4.  Real  Estate  Credit/Mortgage  Bankers 
(522292) 

5.  Credit  Unions  (522130) 

Third-Party  Service  Firms 

1.  Direct  Title  Insurance  Carriers  (524127) 

2.  Title  Abstract  and  Settlement  Offices 
(541191) 

3.  Offices  of  Lawyers  (541110) 

4.  Other  Activities  Related  to  Real  Estate 
(531390) 


5.  Offices  of  Real  Estate  Appraisers 
(531320) 

6.  Surveying  and  Mapping  (except 
geophysical)  Services  (541370) 

7.  Credit  Bureaus  (561450) 

8.  Exterminating  and  Pest  Control  Services 
(561710) 

9.  Offices  of  Real  Estate  Agents  and  Brokers 
(531210) 

Chapter  5  supports  Chapters  3  and  6  by 
providing  basic  mortgage-related  data  on 
each  industry  and  by  explaining  the  various 
methodologies  for  estimating  the  share  of 
industry  revenue  accounted  by  the  different 
component  industries  and  by  small 
businesses  within  each  component  industry. 
Chapter  5  presents  an  overview  of  the 
industries  involved  in  the  origination  and 
settlement  of  mortgage  loans  (see  above  list). 
Industry  trends  are  briefly  summarized  and 
special  issues  related  to  RESPA  are  noted. 
There  is  also  a  description  of  the  economic 
statistics  for  each  industry,  With  an  emphasis 
on  each  industry’s  share  of  small  business 
activity.  Both  the  estimation  of  the  revenue 
share  for  various  industry  sub-sectors  (e.g., 
large  title  insurers’  share  of  total  revenue  in 
the  title  and  settlement  industry)  and  the 
estimation  of  the  small  business  share  of 
mortgage-related  revenue  within  the 
industry,  often  involve  several  technical 
analyses  that  pull  together  data  from  a  variety 
of  sources,  in  addition  to  Census  Bureau 
data.  This  leads  to  several  sensitivity 
analyses  to  show  the  effects  of  alternative 
estimation  methods  and  assumptions.  This 
chapter  also  reports  the  revenue  transfers 
from  the  RESPA  rule  for  the  specific  industry 
sectors;  these  transfers  are  reported  in  dollar 
terms  and,  where  possible,  as  a  percentage  of 
industry  revenue.  Finally,  a  number  of 
technical  issues  and  special  topics,  such  as 
techniques  for  estimating  the  distribution  of 
retail  mortgage  originations,  are  discussed.  A 
technical  appendix  to  Chapter  5  provides 
relevant  definitions  and  explains  the 
methodology  associated  with  the  economic 
data  obtained  from  the  Census  Bureau.  A 
data  appendix  in  Chapter  5  includes  tables 
with  the  economic  data  (number  of  firms, 
employment,  revenue,  etc.)  for  each  industry 
sector. 

Thus,  the  Regulatory  Impact  Analysis  pulls 
together  substantial  data  from  the  Bureau  of 
the  Census  and  industry  sources  to  provide 
estimates  of  revenue  transfers  for  different 
industries  and  for  small  businesses  within 
those  industries.  Chapter  5  provides  a  full 
technical  review  of  the  data  used  and  the 
various  methodologies  for  estimating  the 
small  business  share  of  industry  revenues. 

Drawing  from  the  analysis  in  Chapters  3 
and  5,  Appendix  A  to  this  chapter  provides 
estimates  of  the  revenue  impacts  from  the 
new  GFE.  These  data  are  presented  in 
aggregate  form  ($  million)  and  on  a  per  firm 
basis,  covering  all  firms  (both  employer  and 
non-employer),  small  firms  (small  employer 
firms  plus  non-employer  firms),  and  very 
small  firms  (very  small  employer  firms  plus 
non-employer  firms).  Separate  data  for  non- 
employer  firms  are  also  provided.  In  some 
cases,  different  projections  are  provided  for 
some  of  the  more  important  sensitivity 
analyses  conducted  in  Chapters  3  and  5.  The 
technical  analyses  presented  in  Chapter  5 
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indicate  some  uncertainty  around  some  of 
the  numbers  {such  as  the  number  of  small 
mortgage  banks,  the  split  of  revenue  among 
different  sectors  of  the  broad  title  industry, 
etc.).  Readers  are  referred  to  the  technical 
discussion  in  Chapter  5  for  various 
qualifications  with  the  data  and  for  various 
sensitivity  analyses  that  illustrate  the  effects 
on  the  estimates  of  alternative  assumptions. 

In  addition,  Chapter  5  explains  the 
definitions  of  small  and  very  small  being 
used  here. 

Appendix  VI.  Alternatives  Which  Minimize 
Impact  on  Small  Businesses 

Under  the  Initial  Regulatory  Flexibility 
Analysis,  HUD  must  discuss  alternatives  that 
minimize  the  economic  impact  on  small 
entities  consistent  with  the  stated  objectives 
of  applicable  statutes,  including  a  statement 
of  the  factual,  policy,  and  legal  reasons  for 
selecting  the  alternative  adopted  in  the 
proposed  rule  and  why  each  of  the  other 
significant  alternatives  to  the  rule  considered 
by  the  agency  was  rejected.  Many  of  the 
alternatives  that  HUD  considered  and 
implemented  were  directed  at  making  the 
proposed  GFE  less  burdensome  for  small 
businesses.  These  changes  are  described 
below.  A  more  detailed  discussion  of  the 
changes  to  make  the  GFE  easier  to  implement 
for  small  businesses  are  provided  in  Section 
VIII  of  Chapter  3.  For  a  discussion  of  all  of 
the  major  alternatives  considered  to  the 
proposed  GFE,  see  Chapter  4. 

This  Regulatory  Impact  Analysis  discusses 
several  steps  that  HUD  took  that  will  assist 
small  businesses  involved  in  the  mortgage 
origination  and  settlement  process.  Examples 
include  simplifying  the  new  GFE  form  (fewer 
numbers,  etc.),  designing  the  new  GFE  form 
so  that  there  is  a  level  playing  field  between 
lenders  and  brokers,  and  delaying  the  phase¬ 
out  of  today’s  GFE  for  twelve  months.  HUD 
also  made  numerous  other  changes  that  were 
designed  to  make  the  GFE  easier  to  use, 
particularly  for  small  businesses.  These 
changes  are  discussed  throughout  Chapter  3 
and  summarized  in  several  places  in  the 
Regulatory  Impact  Analysis.  This  section  will 
list  them  again,  as  it  is  useful  to  provide  a 
record  of  the  changes  made  to  the  2002 
proposed  rule  that  should  make  the  new  GFE 
easier  to  implement  for  small  businesses. 
Considered  as  a  group,  these  changes  are 
important.  While  many  are  designed  to 
address  a  problem  faced  by  large  as  well  as 
small  lenders,  for  the  most  part,  they  address 
problems  that  would  place  a  greater  burden 
on  small  rather  than  large  businesses. 

Some  examples  of  the  changes  that  HUD 
made  are  the  following: 

•  Clarifying  that  “zero  tolerance”  in  the 
new  GFE  does  not  pertain  in  “unforeseeable 
circumstances”  beyond  the  originator’s 
control.  This  was  in  response  to  concerns 
expressed  by  lenders  and  brokers  about  their 
ability  to  control  third-party  costs  and  meet 
the  specified  tolerances  in  the  2002  proposed 
rule,  the  proposed  rule.  The  tolerance  for  fees 
for  lender-required,  lender-selected  third- 
party  services  was  also  increased  from  zero 
percent  to  10  percent;  further,  tolerances  no 
longer  apply  to  items  such  as  escrow 
expenses  and  government  charges  and  fees. 
Relaxing  tolerances  benefit  smaller  firms, 


which  would  be  more  impacted  by  an 
underestimated  fee. 

•  Clarifying  the  definition  of  “unforeseen 
circumstances”  to  include  circumstances  that 
could  not  be  reasonably  foreseen  at  the  time 
of  GFE  application — examples  include  the 
need  for  a  second  appraisal  or  flood 
insurance. 

•  Changing  the  definition  of  an  application 
so  that  it  is  consistent  with  the  way 
consumers  and  lenders  operate  today — a 
“GFE  application”  would  serve  as  a  shopping 
application  and  a  “mortgage  application” 
would  be  submitted  once  a  shopper  chooses 

a  particular  lender,  and  would  resemble  the 
standard  application  in  today’s  market  and 
be  the  basis  for  full  underwriting. 

•  Clarifying  that  only  the  “mortgage 
application”  would  be  subject  to  Regulations 
B  (ECOA)  and  C  (HMDA),  which  is  the 
current  situation  today. 

•  Reducing  the  period  for  the  GFE 
tolerances  to  10  business  days,  which  gives 
borrowers  ample  time  to  shop  and  does  not 
impose  large  operational  and  hedging  costs 
on  small  lenders  and  brokers  (as  30  days 
might  have). 

•  Dropping  the  Annual  Percentage  Rate 
(APR)  from  the  new  GFE.  Lenders  and 
brokers  objected  to  the  requirement  that  they 
calculate  the  APR  on  the  GFE;  for  a  variety 
of  reasons,  HUD  dropped  the  APR. 

•  Dropping  the  broker-lender  split  of  fees 
from  the  GFE.  Lenders  and  brokers  disagreed 
with  splitting  out  the  broker  and  lender 
portions  of  the  origination  fee  on  the  back 
page  of  the  proposed  GFE;  HUD  dropped  that 
from  the  new  GFE,  as  it  was  not  useful  for 
comparison  shopping. 

•  Dropping  the  Title  Agent/Title  Insurance 
Premium  Breakout.  Title  agents  argued  that 
breaking  out  the  title  insurance  premium  that 
goes  to  the  underwriter  from  the  rest  of  the 
title  charges  is  costly  and  serves  no  useful 
purpose.  This  requirement  has  been 
eliminated,  so  there  will  be  no  compliance 
burden  associated  with  the  title  agent/title 
insurance  premium  breakout  on  the  GFE.  The 
breakout  was  not  useful  for  comparison 
shopping. 

•  Clarifying  the  ability  to  make  cost 
adjustments  as  a  result  of  information  gained 
during  the  full  underwriting  process;  and 

•  Allowing  average  cost  pricing  which  will 
reduce  the  costs  of  keeping  up  with  every 
“nickel  and  dime”  of  third-party  costs. 

The  above  changes  address  a  number  of 
practical  and  implementation  problems 
raised  by  lenders,  brokers,  and  others  about 
the  new  GFE.  They  make  these  GFE  form 
easier  to  use,  particularly  for  small  lenders 
and  brokers. 

Appendix  VII.  Compliance  Costs  and 
Regulatory  Burden:  New  GFE 

This  section  focuses  on  the  compliance, 
regulatory,  and  other  costs  associated  with 
implementing  the  proposed  rule.  It  examines 
compliance  and  regulatory  impacts  of  the 
new  GFE  on  originators.  There  are  two  types 
of  compliance  and  regulatory  costs — one¬ 
time  start-up  costs  and  recurring  costs. 
Section  VII. B  of  the  Appendix  discusses 
start-up  costs,  noting  that  HUD  has 
lengthened  the  phase-in  period  for  the  new 
GFE  >n  order  to  reduce  any  implementation 


burden  on  the  industry,  particularly  small 
firms.  Section  VII.C  discusses  recurring  costs 
that  are  related  to  implementing  the  new 
GFE.  The  simplicity  of  the  new  GFE,  plus  the 
changes  that  HUD  has  made  to  improve  the 
new  GFE,  will  limit  these  annual  costs,  as 
discussed  in  Section  VII.D.  Section  VILE 
discusses  compliance  issues  related  to 
tolerances  on  settlement  party  costs.  Finally, 
Section  VII. F  outlines  efficiencies  associated 
with  the  new  GFE.  Before  examining  the 
specific  regulatory  and  compliance  costs. 
Section  III.  A  reviews  the  basic  data  used  in 
estimating  these  costs.  For  a  similar 
description  of  the  costs  on  the  settlement 
industry,  see  Section  Appendix  VIII. 

Appendix  VILA.  Data  Used  in  Compliance 
Cost  Estimates 

The  following  tables  provide  a  summary  of 
the  industry  characteristics  data  used  to 
develop  compliance  cost  estimates  for  the 
GFE.  Details  on  the  derivation  of  these  data 
are  available  in  Chapter  5.  The  compliance 
costs  of  the  GFE  provisions  of  the  rule  apply 
mainly  to  retail  loan  originators.  While 
wholesale  lenders,  for  example,  are  involved 
in  the  mortgage  origination  process,  they  are 
not  responsible  for  issuing  the  GFE — rather 
the  originating  lender  or  broker  is  responsible 
for  the  issuing  the  GFE  to  the  borrower.55 
Therefore,  data  are  presented  only  for  those 
brokers  and  lenders  that  do  retail  mortgage 
loan  originations.  Settlement  agents  do  not 
generate  GFEs  and  therefore  they  would  not 
be  subject  to  these  GFE-related  costs. 
Settlement  agents  do,  however,  generate 
HUD-ls;  since  there  are  some  changes  to  the 
HUD-1  form,  there  are  compliance  costs  on 
settlement  agents  associated  with  that 
change.  A  major  portion  of  the  compliance 
cost  will  be  the  burden  of  performing  the 
closing  script  accurately.  Other  third-party 
providers  (e.g.,  appraisers)  will  face  no 
compliance  costs  from  the  GFE  provisions  of 
the  rule. 

Chapter  5  of  the  RIA  provides  information 
on  the  total  number  of  brokers  and  lenders 
that  are  likely  to  be  affected  by  the  new 
RESPA  rule  and  its  revised  GFE  form. 

Section  II  of  that  chapter  explains  that  the 
number  of  brokers  has  grown  substantially  in 
recent  years.  In  2000,  there  were  30,000 
brokers,  but  with  the  increase  in  refinancing, 
the  number  of  brokers  rose  to  33,000  in  2001 
and  then  jumped  to  44,000  in  2002  and  then 
to  53,000  in  2004.  According  to  Census 
Bureau  data,  practically  all  brokers  (99.1%) 
qualify  as  a  small  business.  Thus,  it  is 
estimated  that  small  broker  firms  have  ranged 
from  32,703  to  52,523  over  the  past  few 
years.  As  explained  in  Section  III  of  Chapter 
5,  lenders  that  will  be  affected  by  the  RESPA 
rule  include:  7,402  commercial  hanks  (4,426 
or  59.8%  are  small),  1,279  thrift  institutions 
(641  or  50.1%  are  small),  1,287  mortgage 
banks  (1,077  or  83.7%  are  small),  and  3.969 
credit  unions  (3,097  or  78.0%  are  small).56 


55  If  the  wholesale  lender  generates  the  GFE,  then 
there  would  be  a  charge  to  the  originator  (either  a 
direct  charge  or  a  reduction  in  fees,  compared  with 
the  case  where  the  originator  issues  the  GFE). 

56  See  Section  III.B.5  of  Chapter  5  for  issues 
related  to  the  number  of  small  mortgage  banks.  As 
also  explained  in  that  section,  the  credit  unions  are 
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Altogether,  there  are  13,937  lenders 
(including  credit  unions)  affected  by  the 
RESPA  rule,  and  9,241  of  these  qualify  as  a 
small  business. 

Table  A— 4  provides  the  distribution  of 
retail  mortgage  originations  among  the 


various  industries  and  for  small  firms  within 
each  industry.  Totals  are  estimated  based  on 
the  number  of  mortgage  originations 
(12,500,000  loans)  that  would  occur  in  a 
“normal”  year  of  mortgage  originations  (that 
is,  not  in  a  high-volume  year  with  a 


refinancing  boom).  The  data  below  assume 
that  brokers  account  for  60%  of  mortgage 
originations  and  lenders,  the  remaining 
40%. 57 

(See  below  for  alternative  origination 
volume  and  broker  share  estimates.) 


Table  A-4.—' Volume  of  Retail  Mortgage  Originations 


Industry 


Mortgage  Brokers 
Commercial  Banks 

Thrifts  . 

Mortgage  Banks  ... 
Credit  Unions  . 

Total . 


All  originations 

Percent  of 
originations 

Originations  by 
small  firms 

Percent  indus¬ 
try  originations 
by  small  firms 

7,500,000 

5,250,000 

2,053,150 

16.43 

389,893 

18.99 

974,750 

7.80 

120,089 

12.32 

1,551,500 

12.41 

644,803 

41.56 

420,600 

3.36 

122,563 

29.14 

12,500,000 

6,527,349 

52.22 

As  shown  in  Table  A— 4  it  is  estimated  that 
52%  of  mortgages  are  originated  by  small 
brokers  and  lenders. 

Table  A-5  provides  the  total  number  of 
workers  and  the  number  of  workers  in  small 
firms  engaged  in  retail  mortgage  origination 
by  industry.  It  is  based  on  the  mortgage 
origination  volumes  depicted  in  Table  A— 4 
and  productivity  rates  of  20  loans  per  worker 
per  year  for  mortgage  brokers  and  lenders. 
See  Section  II.B.2.C  of  Chapter  5  for  the 


derivation  of  the  20  loans  per  worker  in  the 
broker  industry  and  see  Section  III.B.5.g  of 
Chapter  5  for  a  discussion  of  the  20  loans  per 
worker  in  the  lender  industry.  Given  the 
uncertainty  around  these  estimates  (and 
particularly  the  lender  estimate  which  is 
obtained  by  simply  assuming  that  lender 
workers  are  as  productive  as  brokers), 
alternative  estimates  and  sensitivity  analyses 
are  provided  in  Chapter  5. 


As  noted  in  Chapter  5,  one  alternative 
would  be  to  choose  a  lower  productivity 
number  for  lenders,  which  would  be 
consistent  with  the  widely  held  belief  that 
brokers  are  more  productive  than  lenders;  in 
addition,  it  may  be  more  appropriate  to 
overestimate  the  number  of  lender  employees 
affected  by  the  RESPA  rule  than  to 
underestimate  them.58  However,  this  analysis 
starts  by  assuming  equal  productivity  for 
lenders  and  brokers. 


Table  A-5.— Workers  Engaged  in  Retail  Mortgage  Loan  Origination 


Industry 

Total  workers 

Workers  in 
small  firms 

Percent  of 
workers  in 
small  firms 

Mortgage  Brokers  . 

375,000 

288,750 

77.00 

Commercial  Banks . 

102,658 

19,495 

18.99 

48,738 

6,004 

12.32 

Mortgage  Banks . 

77,575 

32,240 

41.56 

Credit  Unions  . 

21,030 

6,128 

29.14 

Total  . 

625,000 

352,617 

56.42 

As  shown  in  Table  A-5,  it  is  estimated 
there  are  625,000  workers  engaged  in 
mortgage  origination,  with  352,617  of  these 
operating  in  small  businesses.  As  noted 
above,  the  mortgage  volume  figure 
(12,500,000  loans  based  on  $2.4  trillion  in 
originations)  reflects  industry  projections  of 
mortgage  originations  for  2008.  Chapters  3.  4. 
and  5  conduct  sensitivity  analyses  with  a 
higher  level  of  originations.  For  example,  one 
could  consider  an  environment  where 
15,500,000  loans  were  originated  (compared 
with  the  12,500,000  loans  in  the  base  case). 

In  this  case,  the  figures  in  Tables  A-4  and  A- 


the  ones  that  report  some  mortgage  origination 
activity. 

57  See  Section  III.B.5.d  of  Chapter  5  for  the 
derivation  of  the  distribution  of  retail  originations 
among  commercial  banks,  thrifts,  and  mortgage 
banks;  the  distribution  used  here  is  the  “adjusted 
distribution”  for  the  number  of  loans.  See  Chapter 
5  for  reasons  why  there  is  some  uncertainty  with 
the  estimated  distribution  and  for  analysis  of  an 
alternative  distribution. 

58  A  comment  should  be  made  about  the  small 
business  share  for  brokers.  Section  II.B.l  in  Chapter 


5  would  change.  For  example,  the  number  of 
workers  in  the  broker  industry  would 
increase  to  438,038  (with  337,293  in  small 
firms)  and  the  number  of  workers  in  the 
combined  lender  group  would  increase  to 
271,250  (with  69,296  in  small  firms).59 
Below,  sensitivity  analyses  cover  these 
higher  estimates  of  the  number  of  workers 
affected  by  the  RESPA  rule. 

Appendix  VIl.B.  Compliance  and  Regulatory 
Burden:  One-Time  Costs 

Several  one-time  compliance  burdens  can 
be  identified  that  will  result  from  the  new 


5  reports  that  small  brokers  account  for  70%  of 
broker  industry  revenue.  Table  A-4  assumes  that 
small  brokers  account  for  the  same  percentage 
(70%)  of  the  number  of  loans  originated  by  all 
brokers;  it  is  possible  that  this  percentage  could  be 
too  low,  given  that  Section  II.B.2.C  of  Chapter  5 
derives  an  estimate  of  77%  for  the  share  of  industry 
workers  in  small  broker  firms.  The  77%  figure  is 
used  in  Table  A-5  (288,750  divided  by  375,000)  for 
estimating  the  share  of  workers  in  small  broker 
firms.  The  small  business  share  of  the  number  of 
workers  in  each  of  the  four  lender  industries  in 


rule.  All  involve  the  adjustment  process  from 
the  old  rule  to  the  new  rule.  Although  HUD 
received  comments  on  the  one-time 
compliance  cost  issues  associated  with  the 
new  GFE,  commenters  did  not  provide  any 
useful  data  on  the  magnitude  of  these  costs 
(see  Section  Appendix  VII. B. 5  below). 

There  are  three  major  areas  of  expected 
one-time  compliance  costs  of  the  new  GFE. 
Those  who  generate  the  new  GFE  forms,  loan 
originators,  will  need  new  software  in  order 


Table  A-5  is  assumed  to  be  the  same  as  in  Table 
A—4  for  the  number  of  loans.  See  Section  II1.B.5  of 
Chapter  5  for  the  derivation  of  the  small  lender 
shares  of  lender  originations. 

59  As  explained  in  Chapter  5,  this  scenario 
assumes  that  the  increase  in  mortgage  originations 
comes  mainly  from  brokers;  the  loans-per-worker 
assumption  is  increased  to  23  for  brokers 
(consistent  with  that  number  increasing  in  Olson’s 
surveys  during  higher  volume  years)  but  kept  at  20 
for  lenders  since  their  volume  does  not  increase 
much  during  this  scenario. 
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to  produce  the  new  forms.60  Their  employees 
will  need  to  be  trained  in  the  use  of  the  new 
forms  and  software.  Loan  originators  may 
seek  legal  advice  to  be  certain  that  the 
arrangements  they  make  to  ensure  that  third- 
party  service  prices  are  accurate  and  within 
tolerances  comply  with  the  regulation.  Loan 
originators  may  also  seek  legal  advice 
regarding  discount  arrangements  that  are 
permissible  under  the  new  GFE.  In  this 
section,  it  is  estimated  that  these  one-time 
compliance  costs  will  total  $401  million, 
although  it  is  recognized  below  that  these 
costs  could  vary  with  several  factors  such  as 
different  levels  of  overall  mortgage  activity. 
Small  brokers  and  small  lenders  firms  will 
experience  $280  million  (or  70%)  of  these 
one-time  compliance  costs. 

Appendix  VIl.B.t.  Software  Modification  and 
Training  Costs 

Loan  originators  would  need  alterations  to 
their  software  to  accommodate  the 
requirements  of  the  new  rule  since  they 
generate  the  new  GFE.  There  would  be  one¬ 
time  costs  for  production  and  installation  of 
the  new  GFE  (software  development,  etc.). 
Software  modification,  or  new  software,  is 
needed  because  the  GFE  has  been  changed. 
The  implementation  of  software  varies  with 
business  size.  Small  originators  are  likely  to 
use  commercial  off-the-shelf  (COTS)  software 
products  while  larger  originators  may 
produce  their  own  software  if  in-house 
development  is  cheaper  than  buying  from 
outside  suppliers.  HUD  reviewed  several 
software  products  for  loan  origination  and 
closing  advertised  on  the  Internet.61  Prices 
ranged  from  a  flat  $69  62  for  one  license  to 
undisclosed  negotiated  prices  based  on  the 
number  of  users  and  feature  sets  purchased. 
Software  is  generally  priced  according  to  the 
number  of  users  (e.g.,  one  license  per  user, 
or  enterprise  licenses  based  on  the  expected 
number  of  users  in  the  enterprise). 

One  new  requirement,  implicit  from  the 
tolerances,  is  that  originators  will  have  to 
keep  track  of  the  costs  listed  on  the  GFE  in 
order  to  ensure  that  the  tolerances  are  not 
exceeded  at  settlement.  Most  of  the  software 
products  HUD  examined  have  the  capability 
to  access  databases  of  information,  including 
pricing  information,  of  third-party  service 
providers.  Because  these  systems  have  the 
capability  to  access  other  databases,  they 


60  This  analysis  assumes  that  the  mortgage  broker, 
not  the  wholesale  lender,  produces  the  GFE  in 
transactions  involving  mortgage  brokers.  To  the 
extent  that  the  wholesale  lender  is  involved  in 
producing  the  GFE  the  use  of  the  broker  data  will 
result  in  an  overestimation  of  the  impact  on  small 
businesses  (since  small  businesses  make  up  a  much 
larger  portion  of  broker  businesses  than  they  do  of 
wholesale  lender  businesses). 

61  Examples  are:  Vantage  ILM,  http:// 
www.vantageilm.com;  Utopia  Originator  from 
Utopia  Mortgage  Software,  http:// 
www.callutopia.com/support.html;  The  Mortgage 
OfFiceTM  from  Applied  Business  Software,  http:// 
www.themortgageoffice.com/main.asp;  and 
MORvision  Loan  Manager  from  Dynatek,  http:// 
www.dynatek.com/products.asp. 

62  Good  Faith  Settlement  Software  by  Law  Firm 
Software;  http://www.lawfirmsoftware.com/ 
software/good-faith-estimate.htm.  Note  that  this  is 
very  basic  software  compared  to  other  alternatives. 
More  sophisticated  software  is  more  expensive. 


would  not  need  to  be  redesigned  to  carry 
forward  prices  from  the  GFE  to  the  closing 
documents  in  order  to  determine  if  final 
settlement  prices  remain  within  tolerances. 
The  GFE  portion  of  the  software  would  need 
to  be  modified  to  display  the  consolidated 
expense  categories  mandated  in  the  rule. 
Redesigning  the  form  appears  to  constitute  a 
minor  alteration  of  the  software. 

The  new  GFE  also  requires  additional 
information.  The  first  page  summarizes  worst 
case  scenarios  for  the  borrower:  The 
maximum  monthly  interest  rate,  the 
maximum  monthly  mortgage  payment,  and 
maximum  loan  balance.  Such  information  is 
obvious  for  most  types  of  loans  but  could 
require  more  effort  to  calculate  for  more 
exotic  loans  such  as  a  negative  amortizing 
loan.  Some  loan  origination  software  will 
already  possess  analytical  capabilities. 
However,  producers  of  less,  sophisticated 
programs  will  need  to  write  a  few  additional 
lines  of  code  to  create  the  output  for  the  first 
page  of  the  new  GFE.  Nonetheless,  the 
proposed  rule  would  have  no  impact  on  the 
primary  function  of  origination  software  and 
would  require  only  minor  changes. 

Depending  on  the  software  that  a  firm  has 
purchased  there  are  three  possibilities  as  to 
who  pays  the  direct  cost  of  developing  new 
software.  The  first  scenario  is  that  a  firm 
purchases  an  update  of  the  program.  This  is 
a  fairly  standard  option  and  is  generally  less 
than  half  the  price  of  new  software.  Given 
that  the  changes  required  by  the  proposed 
rule  are  fairly  minor,  the  price  of  an  update 
should  compensate  software  companies  for 
the  cost  involved  in  altering  their  programs. 

The  second  possibility  is  that  a  firm 
purchases  new  software,  in  which  case  the 
cost  of  redesigning  the  forms  to  comply  with 
the  proposed  rule  will  be  built  into  the 
purchase  price.  Firms  that  would  purchase 
new  software  would  include  new  entrants 
into  the  industry,  pre-existing  firms  that 
would  have  bought  new  software  for  reasons 
unrelated  to  the  proposed  rule,  and  firms  that 
use  software  for  which  updates  are  not 
offered.  Many  users  routinely  upgrade 
software  as  new  versions  are  released  and 
build  the  expected  expenses  into  their 
business  plans.  To  the  extent  that  software  is 
routinely  upgraded,  the  extra  costs  of 
implementing  the  GFE  changes  will  be 
reduced.  In  these  cases,  the  software  cost  to 
the  firm  of  the  proposed  rule  is  not  the 
purchase  price  of  the  software  but  rather  the 
increase  in  the  purchase  price  as  a  result  of 
the  costs  of  redesigning  software  to  meet 
RESPA  guidelines. 

A  third  scenario  is  that  software  companies 
are  obliged  or  volunteer  to  offer  free  updates, 
in  which  the  case  the  software  cost  of  the 
proposed  rule  falls  directly  on  software 
developers.  However,  indirectly,  the  cost  of 
the  new  software  will  be  shared  by  real  estate 
and  software  firms.  Software  companies  that 
offer  free  updates  will  price  the  risk  of 
changes  into  the  purchase  price  of  the 
software.  If  a  large  unexpected  change 
occurs,  then  the  software  company  will  bear 
the  burden.  However,  the  change  required  by 
RESPA  will  not  be  unexpected  because  the 
proposed  rule  will  be  made  public  and  will 
not  be  costly  for  reasons  previously 
discussed. 


In  all  three  scenarios,  the  cost  of  an  update 
is  a  good  approximation  of  the  software  cost 
of  the  rule.  In  the  first  scenario  in  which 
firms  purchase  an  update,  it  would  probably 
be  an  overestimate  of  the  cost  to  a  purchaser 
because  an  update  may  contain  other  useful 
improvements  to  the  software.  However,  it  is 
a  reasonable  estimate  of  the  cost  in  that  many 
firms  would  not  purchase  an  update  if  not  for 
the  proposed  rule.  In  the  second  scenario,  in 
which  a  firm  purchases  new  software,  the 
price  of  an  update  could  serve  as  an 
approximation  of  the  cost  of  implementing 
the  required  changes  and  thus  an  estimate  of 
the  resulting  increase  in  the  price  of  new 
software.  In  the  third  scenario,  where  the 
software  companies  bear  the  direct  cost  of  the 
change,  the  price  of  an  update  could  serve  as 
an  estimate  of  the  cost  to  software  firms  of 
producing  free  updates.63 

In  the  first  two  scenarios,  where  firms  bear 
the  burden  of  the  change  in  the  software;  the 
costs  of  new  or  updated  software  will  depend 
upon  the  number  of  employees  in  the  firm 
using  the  software.  Virtually  all  software 
companies  providing  software  to  lenders  for 
loan  origination  offer  volume  discounts. 

Such  a  pricing  policy  reduces  the  average 
cost  for  large  firms.  Second,  in  larger  firms 
many  employees  will  have  specialized  duties 
that  do  not  include  completing  the  new  GFE 
form  and  so  will  not  require  updated 
software.  Thus,  it  is  likely  that  small  firms 
will  bear  a  greater  per  employee  software  cost 
from  the  proposed  rule. 

Based  upon  the  discussion  above  and  an 
examination  of  software  pricing  schemes,  it 
is  reasonable  to  make  three  assumptions  in 
order  to  estimate  the  software  costs  of  the 
proposed  rule:  (1)  The  cost  per  user  is  the 
cost  of  an  update;  (2)  updates  cost  less  than 
half  of  the  cost  of  new  software;  (3)  the  costs 
per  user  for  a  firm  decline  significantly  with 
the  number  of  users.  An  example  of  the  type 
of  software  that  a  firm  might  purchase  is 
Bytepro  Standard  (by  Byte  Software,  Inc., 
http://www.bytesoftware.com).  This  software 
has  many  analytical  features  such  as  the 
ability  to  calculate  maximum  loan  amounts, 
which  would  be  required  by  the  new  GFE. 
The  software  costs  $395  for  a  two  user 
package  and  $400  for  five  additional  users. 
The  per  user  cost  for  the  first  two  is  $198. 

The  cost  per  user  for  an  additional  five  is 
$80. 

We  can  safely  assume  that  the  industry 
average  of  the  cost  of  an  update  would  be  no 
more  than  $150  for  the  first  user,  $100  per 
user  for  the  average  small  firm,  and  $50  for 
the  average  large  firm.64  Second,  we  assume 
that  the  proportion  of  workers  involved  in 
origination  that  use  the  software  declines 
with  the  size  of  the  firm.  For  small  firms,  we 
assume  that  three-quarters  of  all  workers  use 
the  software  and  will  need  an  update.  For 


63  Correctly  estimating  the  cost  to  software  firms 
is  difficult  given  the  nature  of  the  output. 
Development  is  a  one-time  fixed  cost,  whereas  the 
cost  of  delivering  software  to  one  user  is  very  low. 
Given  the  decreasing  average  costs,  the  aggregate 
economic  impact  to  the  software  industry  would 
depend  upon  the  number  of  firms. 

64  Byte  Software,  Inc.,  offers  an  annual  support 
service,  which  would  include  updates,  for  up  to  ten 
users  for  $300  per  year.  Every  additional  user  over 
ten  cost  $30. 


14112 


Federal  Register/ Vol.  73,  No.  51 /Friday,  March  14,  2008 / Proposed  Rules 


large  firms,  we  assume  that  only  half  of  the 
workers  use  origination  software  and  need  an 
update.  Given  these  assumptions  the  total 
cost  to  the  industry  of  an  update  would  be 
$33  million,  of  which  $26  million  is  borne 
by  small  firms.65  This  amounts  to  an  average 
software  update  cost  of  $83  per  user. 

In  addition,  each  employee  using  the  new 
software  would  require  some  time  to  adjust 
to  the  changes.  The  actual  amount  of  time 
required  to  familiarize  ones  self  with  the  new 
software  is  unknown.  For  this  example  it  is 


assumed  that  2  hours  are  required.  If  the 
opportunity  cost  of  time  is  $72.12  per  hour 
(based  on  a  $150,000  fully-loaded  annual 
salary),  then  the  opportunity  cost  of  software 
training  would  be  $144  per  worker  using  the 
new  software.  Software  users  often  learn 
about  new  modifications  without  formal 
training  by  using  them  with  very  little  loss 
of  time  or  productivity.  Thus  the  software 
training  costs  estimated  below  are  likely  an 
upper  bound.  Table  A-6  shows  the 
distribution  of  these  costs  by  industry  and 


the  amount  borne  by  small  businesses  within 
each  industry.  The  table  uses  worker 
distributions  from  Table  A-5  and  assumes 
half  of  the  workers  in  large  firms  and  three- 
quarters  of  the  workers  in  small  firms  use  the 
software  and  will  require  upgrades  and 
training.  Given  these  assumptions  the  total 
software  training  cost  is  $58  million,  of 
which  $38  million  is  borne  by  small  firms. 
The  grand  total  for  software  upgrade  and 
training  cost  is  $91  million,  of  which  $65 
million  is  borne  by  small  firms. 


Table  A-6.— One-Time  Software  Upgrade  and  Training  Costs  of  the  New  GFE 


- - - - - 

Industry 

Total  software 
upgrade  and 
training  cost 

Small  busi¬ 
ness  cost 

Percentage 

small 

Mortgage  Brokers  . 

$61,267,428 

$52,891 ,226 

86.3 

Commercial  Banks . 

11,647,288 

3,570,897 

30.7 

5,249,891 

1,099,855 

21.0 

Mortgage  Banks . . 

10,308,241 

5,905,531 

57.3 

Credit  Unions  . 

2,569,710 

1,122,511 

43.7 

Total  . 

91,042,558 

64,590,020 

70.9 

Alternative  estimates  could  be  made.  If  4 
hours  (instead  of  2  hours)  of  software  training 
were  required,  then  total  costs  would  rise  by 
$57  million  to  $148  million  (with  $103 
million  being  the  small  business  cost). 
Assuming  that  only  two  hours  are  required, 
but  that  the  proportions  of  software  users 
were  raised  to  all  of  the  workers  in  small 
firms  and  three-quarters  of  the  workers  in 
large  firms,  then  the  total  software  cost 
(including  training)  of  the  proposed  rule 
would  be  $126  million,  of  which  $86  million 
would  be  borne  by  small  firms.  If  the 
proportions  are  increased  (as  in  the  latter 
scenario)  and  the  hours  are  increased  (as  .in 
the  former  scenario),  then  the  total  cost 
would  be  $206  million  (with  $137  million 
being  the  small  business  cost). 

The  estimates  in  Table  A-6  above  are 
based  on  a  “normal”  level  of  mortgage 
origination  activity  and  not  that  of  a  high 
volume  year  which  might  occur  as  a  result 
of  low  interest  rates.  High  volume  years  bring 
with  them  increases  in  productivity  by 
existing  firms  and  employees  (higher  rates  of 
loans  per  employee),  new  employees,  and 
new  entrants.  New  employees  and  new 
entrants  would  require  additional  software 
licenses  even  if  there  were  no  new  rule 
changing  the  GFE.  For  this  reason,  basing  the 
software  upgrade  compliance  burden  on  a 
high  volume  year  would  overstate  the 
burden.  Using  the  higher  rates  of 
productivity  associated  with  refinancing 
booms  to  compute  software  upgrade  costs 
would  tend  to  understate  them.  Therefore, 
use  of  the  normal  business  volume  probably 


provides  the  most  appropriate  estimate  of 
this  cost.  Still,  assuming  a  higher  level  of 
origination  activity  (15,500,000  loans)  and  a 
65%  market  share  for  brokers,  estimated 
software  costs  would  be  $118  million,  and 
$86  million  would  be  accounted  for  by  small 
businesses  (with  one-half  of  employees  at 
large  firms  and  three-quarters  of  workers  at 
small  firms  using  the  software  and  requiring 
2  hours  of  training).  As  noted  earlier,  the 
costs  of  software  upgrades  required  to 
implement  the  new  GFE  apply  only  to  retail 
loan  originators.  These  costs  do  not  apply  to 
wholesale  lenders. 

Appendix  VII. B. 2.  Legal  Consultation 
Using  the  new  GFE  will  entail  a  change  in 
business  practices,  including  making 
arrangements  with  third-party  settlement 
service  providers  to  ensure  that  prices 
charged  will  remain  within  the  tolerances  of 
the  prices  quoted.  Loan  originators  will  want 
to  ensure  that  these  arrangements  do  not 
violate  RESPA.  Loan  originators  may  also 
seek  legal  advice  regarding  discount 
arrangements  that  are  permissible  under  the 
new  GFE.  It  is  highly  likely  that  the  trade 
associations  for  the  mortgage  loan  origination 
industries  will  produce  model  agreements  or 
other  guidance  for  members  to  help  them 
comply  with  the  new  rule.  Some  originators 
may  feel  no  further  need  for  additional  legal 
advice  so  that  they  would  have  no  legal 
consultation  expenses  as  a  result  of  the  rule. 
Larger  originators  may  wish  to  seek  a  greater 
amount  of  legal  advice,  as  they  perceive 


themselves  to  be  at  greater  risk  of  class  action 
RESPA  litigation. 

The  actual  amount  and  cost  of  legal 
services  that  will  be  incurred  because  of  the 
new  GFE  are  unknown.  While  it  is 
recognized  that  all  firms  might  not  seek  legal 
advice,  it  would  seem  that  many  firms 
engaged  in  retail  mortgage  origination  would 
want  some  minimal  legal  advice,  so  that  they 
understand  the  new  rules  and  regulations.  If 
all  57,937  firms  sought  two  hours  of  legal 
advice  at  $200  per  hour,  the  fixed  legal 
consultation  expense  would  amount  to  $23 
million.  In  addition,  firms  will  seek  further 
legal  advice  based  on  their  volume  of 
transactions;  in  this  analysis,  the  total 
volume-based  legal  expense  amounts  to  4 
times  the  fixed  expense  or  $93  million.  To 
show  that  this  is  a  reasonable  estimate, 
suppose  a  large  originator,  operating  in  all  50 
states  and  the  District  of  Columbia,  required 
state-by-state  legal  reviews  averaging  1- 
person-week  (40  hours)  per  state.  At  $200  per 
hour,  this  would  amount  to  $408,000.  If  all 
of  the  100  largest  originators  acquired  a 
similar  amount  of  legal  advice,  the  cost 
would  come  to  $40.8  million,  which  leaves 
approximately  $52  million  for  variable  legal 
costs  for  other  originators.66  Under  these 
estimates,  total  legal  consultation  expenses 
associated  with  the  new  GFE  are  expected  to 
total  $116  million  and  are  distributed  among 
industries  and  small  businesses,  which  hear 
60.3%  of  the  legal  cost,  as  depicted  in  Table 
A-7,  which  uses  information  on  the 
distribution  of  firms  and  originations. 


65  To  demonstrate  that  our  estimate  is  a  safe 
ceiling,  suppose  that  there  are  one  hundred 
software  firms  and  that  each  one  pays  six 
programmers  an  average  of  $150,000  a  year  to 


upgrade  the  software  to  reflect  the  changes  incurred 
by  the  proposed  rule.  The  total  cost  to  the  software 
industry  would  be  $90  million. 


66  If  the  per  hour  cost  of  legal  consultation  were 
greater  than  $200  per  hour,  then  these  estimates 
would  rise  proportionately  with  the  increase  in 
hourly  legal  costs. 
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Table  A-7— One-Time  Legal  Consultation  Costs  of  the  New  GFE 


Industry 

Total  legal 
consultation 
cost 

Small  busi¬ 
ness  cost 

Percentage 
cost  to  small 
business 

Mortgage  Brokers  . . 

$73,219,520 

$56,375,264 

77.0 

Commercial  Banks . 

18,186,829 

4,934,375 

27.1 

7,740,284 

1,182,697 

15.3 

Mortgage  Banks . 

12,020,625 

5,212,708 

43.4 

Credit  Unions  . 

4,706,743 

2,147,722 

45.6 

Total  . 

115,874,000 

69,852,767 

60.3 

The  costs  of  legal  consultation  required  to 
implement  the  new  GFE  apply  only  to  retail 
loan  originators.  Wholesale  lenders  and 
settlement  agents  and  other  third-party 
settlement  service  providers  do  not  provide 
GFEs  and  therefore  they  would  not  be  subject 
to  these  costs. 

Appendix  VII. B. 3.  Employee  Training  on  the 
New  GFE 

Loan  originators  must  fill  out  the  new  GFE 
and  be  familiar  with  its  requirements  so  that 
they  can  fill  out  the  form  correctly  and 
respond  to  the  borrower’s  questions  about  it. 
So,  there  would  be  a  one-time  expense  of 


training  loan  originators’  employees  in  the 
requirements  of  the  new  rule.  While  the 
actual  extent  of  the  required  training  is 
unknown,  a  reasonable  starting  point  would 
be  that  one  quarter  of  the  workers  in  large 
firms  and  one  half  of  the  workers  in  small 
firms  would  require  training  concerning  the 
implications  of  the  proposed  rule.  We 
assume  that  small  firms  pay  tuition  of  $250 
per  worker  but  that  large  firms  receive  a 
discount  and  pay  only  $125  per  trainee.  If  the 
training  lasts  an  entire  day,  then  the 
opportunity  cost  of  the  time,  at  $72.12  an 
hour  (based  on  a  $150,000  fully-loaded 
annual  salary)  would  be  $577  per  trainee. 


The  total  tuition  cost  to  the  industry  would 
be  $53  million  and  the  opportunity  cost  of 
lost  time  would  be  $141  million,  amounting 
to  a  total  training  cost  of  $194  million.  The 
total  one-time  cost  for  RESPA  training  for 
originator  staff  in  the  new  rule  would  come 
to  $194  million  or  $310  per  worker  (averaged 
across  all  workers).  The  one-time  cost  for 
small  businesses  is  $146  million.  Table  A-8 
depicts  the  distribution  of  training  costs 
among  the  retail  mortgage  origination 
industries  and  for  small  businesses  in  each 
industry.  It  uses  data  on  workers  from  Table 
A-5.67 


Table  A-8— One-Time  Worker  Training  Costs  of  the  New  GFE 


Industry 

Total  training 
cost 

Small  business 
cost 

Percentage 
small  business 
cost 

Mortgage  Brokers  . 

$134,522,236 

$119,387,019 

88.7 

Commercial  banks  . 

22,653,771 

8,060,292 

35.6 

Thrifts  . 

9,981,440 

2,482,613 

24.9 

Mortgage  Banks . 

21,285,461 

13,330,070 

62.6 

Credit  Unions  . 

5,148,741 

2,533,751 

49.2 

Total  . 

193,591,648 

145,793,746 

75.3 

As  explained  earlier,  the  costs  of  training 
are  probably  best  estimated  using  the  more 
normal  mortgage  environment,  since  many  of 
the  additional  employees  during  a  refinance 
wave  are  temporary  employees  who  may 
either  do  only  general  office  work  that  does 
not  require  any  GFE-specific  training  or  who 
may  be  trained  on-the-job  by  existing 
permanent  employees.  Still,  the  higher 
figures  are  reported  for  those  who  believe 
they  are  the  relevant  figures. 

The  data  and  table  presented  above  depict 
what  is  likely  to  be  an  upper  bound  for 
training  costs.  There  are  other,  less  costly 
ways  in  which  the  knowledge  necessary  to 
comply  with  the  provisions  of  the  final 
RESPA  rule  can  be  imparted  to  workers. 
Small  firms,  in  particular,  are  likely  to  take 
advantage  of  information  on  complying  with 
the  final  rule  provided  by  trade  associations 
and  their  business  partners  (such  as 
wholesale  lenders),  and  these  firms  may  find 
the  time  and  expense  of  formal  training 
unnecessary.  To  the  extent  that  this  is  the 


67  Sensitivity  analysis  shows  the  effects  of 
changing  the  number  of  workers  participating  in  the 
training.  If  one  half  (rather  than  one-quarter)  of 
workers  at  large  firms  and  three-fourths  (rather  than 
one-half)  of  the  workers  at  small  firms  attended 


case,  the  estimates  reported  above  will  over 
state  the  impact  on  small  businesses. 

Appendix  VII.B.4.  One-Time  Adjustment 
Costs 

Comments.  Loan  originators  commented 
that  it  would  be  costly  to  develop  systems 
and  train  people  in  the  new  rule  and  the  new 
systems.  They  commented  that  it  would  be 
especially  costly  to  engage  in  two  changes, 
the  new  GFE  and  GMPA,  simultaneously.  (Of 
course,  the  proposed  rule  only  requires  them 
to  implement  the  new  GFE.)  Even  worse, 
they  said,  would  be  to  make  both  changes 
without  the  old  GFE  as  an  alternative.  For 
example,  the  Consumer  Mortgage  Coalition 
(2002)  commented  that  from  a  training, 
compliance  and  systems  changes  standpoint, 
HUD’s  proposals  were  of  such  a  magnitude 
that  they  should  be  implemented  in  stages. 
The  Mortgage  Banking  Association  of 
America  (2002)  commented  that  the 
proposed  changes  to  the  GFE  would  impose 
operational  difficulties  and  would  serve  to 


training,  then  the  total  costs  would  be  $314  million 
(with  the  small  business  share  being  $219  million); 
the  average  cost  per  employee  would  be  $503. 
However,  as  noted  in  the  text,  there  may  be  other, 
less  costly  ways  in  which  the  knowledge  necessary 


complicate  the  implementation  of  packaging. 
The  MBAA  stated: 

The  cost  burden  of  requiring  a  lender  to 
overhaul  its  operational  and  compliance 
infrastructure  on  a  single  level  is  always 
significant.  Doubling  this  task — by 
introducing  the  revised  GFE  and  the  GMPA 
at  the  same  time — will  likely  increase  costs 
exponentially.  Lenders  have  limited  human 
resources  in  their  technology  departments. 
These  resources  are  already  taxed  in 
updating  systems  caused  by  the  proliferation 
of  law  and  regulation  changes  on  the  local, 
state,  and  Federal  levels,  (p.  11) 

Bank  of  America  (2002)  said  that  two  years 
are  needed  to  implement  the  new  rule, 
stating: 

[The  rule]  will  require  significant  systems 
changes,  possibly  occupying  full  time  all  of 
the  technical  staff  a  mortgage  loan  originator 
has.  It  will  also  require  changes  to  the  way 
lenders  price  their  loans.  Extensive  testing 
and  training  time  will  be  needed,  (p.  20) 


to  comply  with  the  GFE  provisions  of  the  Final  rule 
can  be  imparted  to  workers,  which  will  reduce  the 
number  of  workers  that  need  formal  training. 
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America’s  Community  Bankers  (2002)  said 
there  would  be  a  “host  of  compliance  and 
operational  difficulties”  with  the  proposed 
GFE.  The  American  Bankers  Association 
(2002)  notes  the  following  with  respect  to  the 
GFE: 

If  the  changes  proposed  by  HUD,  especially 
modification  of  the  GFE,  were  to  become 
final  it  would  necessitate  the  banking 
industry’s  expenditure  of  extensive  resources 
and  time  to  become  fully  compliant.  Banks 
would  have  to  modify  their  mortgage 
origination  policies  and  practices.  They 
would  have  to  retrain  their  employees 
involved  in  the  mortgage  process  as  well  as 
those  overseeing  compliance  with  RESPA 
and  Regulation  Z.  They  would  have  to 
redesign  their  software  programs  to 
accommodate  the  changes  incorporated  in 
such  a  final  regulation,  (p.3) 

America’s  Community  Bankers,  the 
Consumer  Banker  Association,  and  the 
Missouri  Bankers  Association  wanted  two 
years  lead  time  to  implement  the  proposed 
GFE. 

Response.  An  important  feature 
simplifying  implementation  of  the  proposed 
rule  is  that  it  does  not  allow  for  the  MPO  (or 
GMPA  as  it  was  called  in  the  2002  proposed 
rule).  Another  important  feature  simplifying 
implementation  is  a  twelve-month  period 
during  which  the  new  GFE  could  be  used  by 
an  originator  who  wanted  to  make  the 
switch,  or  the  old  GFE  could  be  used  as  an 
alternative  by  one  who  is  more  reluctant. 

This  allows  those  who  want  to  use  the  new 
GFE  to  do  so  as  soon  as  possible.  At  the  other 
extreme,  it  allows  others  to  wait  up  to  twelve 
months  to  make  the  adjustment.  Several 
points  can  be  made  about  this  option: 

•  Some  might  prefer  to  wait  to  see  how  the 
new  GFE  actually  works  in  practice  before 
deciding  exactly  how  they  want  to  proceed. 
With  HUD’s  implementation  schedule,  they 
will  have  some  time  to  see  how  others  have 
fared. 

•  Some  might  want  to  see  how  borrowers 
have  responded  to  the  new  loan  origination 
option,  thus  increasing  the  likelihood  of 
making  the  best  choices  for  their  firm  when 
they  implement  the  new  GFE.  The  12-month 
implementation  schedule  will  allow  time  to 
observe  borrower  reactions. 

•  Some  might  want  to  see  how  other  loan 
originators  have  coped  with  new 
arrangements  with  other  settlement  service 
providers.  The  implementation  period  will 
allow  them  some  time  to  adopt  those 
arrangements  most  likely  to  work  for  them. 

•  Some  might  want  to  see  how  competing 
software  systems  are  serving  various  clients’ 
needs,  increasing  the  likelihood  of  picking 
the  software  system  that  would  work  best  for 
them. 

•  Some  might  want  simply  to  follow  the 
lead  of  their  wholesale  lender  or  other 
lenders  that  they  do  business  with.  There 
will  be  some  competitive  pressure  on 
wholesale  lenders  to  develop  products  and 
systems  that  meet  the  needs  of  brokers  and 
loan  correspondents  who  provide  them  with 
their  loans.  The  implementation  period 
allows  time  for  this  to  be  worked  out. 

In  short,  there  will  be  twelve  months  for 
those  more  eager  to  embrace  the  changes  to 
be  the  guinea  pigs  for  the  transition.  This 


should  help  ease  the  burden  of  adjustment 
for  those  who  might  find  it  most  difficult  to 
adjust  quickly.  One  would  also  anticipate 
that  information  about  the  new  GFE  rules 
and  about  new  software  systems  for  handling 
the  forms  would  be  highly  publicized 
through  several  means  (industry  conferences, 
seminars,  advertisements,  demonstrations, 
etc.). 

Appendix  VII.C.  Compliance  and  Regulatory 
Burden:  Recurring  Costs 

This  section  discusses  recurring  costs 
associated  with  the  new  GFE.  Several  topics 
are  addressed,  some  of  which  have  already 
been  discussed  in  previous  sections.  It  is 
estimated  that  the  new  GFE  may  impose 
recurring  costs  of  $255  million  per  year  but 
will  probably  be  neutral  (see  the  conclusion 
of  Section  VII. C.l).  Costs  of  the  additional 
time  spent  to  arrange  the  pricing  that  protects 
the  originator  from  the  costs  of  the  tolerances 
being  exceeded  is  $300  million  annually  or 
$24  per  loan  (see  Section  VII.E. 2).  The 
potential  recurring  costs  are  thus  $555 
million  annually  or  $44.40  per  loan.  The 
recurring  cost  on  small  business  would 
amount  to  $290  million  (52.2  percent  of  the 
total). 

Appendix  VII.C. 1.  Cost  of  Implementing  the 
New  GFE  Form 

This  section  examines  the  various  costs 
associated  with  filling  out  and  processing  the 
new  GFE.  In  their  comments  on  the  2002 
proposed  rule,  loan  originators  commented 
that  the  proposed  GFE  was  longer  than 
today’s  GFE  and  that  it  would  take  more  time 
to  fill  out.  In  addition  to  settlement  charges, 
the  proposed  GFE  contained  loan  terms,  a 
trade-off  table,  a  breakout  of  lender  and 
broker  fees,  and  a  breakout  of  title  agent  and 
insurance  fees. 

There  are  several  aspects  of  the  new  GFE 
that  must  be  considered  when  estimating  the 
overall  additional  costs  of  implementing  it. 
The  following  discusses  the  various  factors 
that  will  reduce  costs  and  possibly  add  costs 
to  the  GFE  process.  As  is  made  clear  by  the 
discussion,  there  should  not  be  much,  if  any, 
additional  cost  with  implementing  the  new 
GFE  (as  compared  with  implementing  today’s 
GFE). 

(1)  Disclosure  ofYSP.  Under  the  existing 
scheme,  mortgage  brokers  are  required  to 
report  yield  spread  premiums  as  "paid 
outside  of  closing”  (POC)  on  today’s  GFE  and 
HUD-1.  Page  2  of  the  new  GFE  has  a  separate 
block  for  yield  spread  premiums  (as  well  as 
for  discount  points).  In  order  to  fill  out  a  GFE 
under  the  proposed  rule  (as  well  under  the 
2002  proposed  rule),  the  mortgage  broker 
must  have  a  loan  in  mind  for  which  the 
borrower  qualifies  from  the  information 
available  to  the  originator.  Pricing 
information  is  readily  available  to  mortgage 
brokers,  so  there  is  no  additional  cost 
incurred  in  determining  the  yield  spread 
premium  or  discount  points  since  they  have 
to  look  and  see  if  there  is  a  yield  spread 
premium  under  the  current  regime  anyway. 
Since  it  is  reasonable  to  assume  that  all 
brokers  consult  their  rate  sheets  prior  to 
making  offers  to  borrowers,  it  is  reasonable 
to  assume  that  they  know  the  difference 
between  the  wholesale  price  and  par.  It  does 


not  appear  that  disclosing  the  yield  spread 
premium  or  discount  points  adds  any  new 
burden. 

(2)  Itemization  of  Fees.  The  reduction  in 
the  itemization  of  fees  will  lead  to  fewer 
unrecognizable  terms  on  the  new  GFE.68  That 
should  lead  to  fewer  questions  about  them 
and  less  time  spent  answering  those 
questions.  Of  course,  to  the  extent  that  the 
originator  is  precluded  from  including  junk 
fees  on  the  GFE,  he  or  she  will  not  have  to 
spend  any  time  trying  to  explain  what  they 
are.  The  confusion  avoided  may  lead  the 
borrower  to  better  understand  what  is  being 
presented  so  that  questions  on  useful  topics 
are  more  likely  to  come  up  and  the  originator 
can  spend  his  time  giving  useful  answers  (or 
more  time  will  be  spent  explaining  useful 
things).  In  all,  the  simpler  GFE  produces  a 
savings  in  time  for  originators  and 
borrowers.69 

(3)  Summary  Page.  A  summary  page  has 
been  added  to  the  new  GFE  in  the  proposed 
rule.  But  it  should  be  noted  that  Sections  I 
and  II  (on  the  summary  page  of  the  new  GFE) 
ask  for  basic  information  (e.g.,  note  rate,  loan 
amount)  that  is  readily  available  to  the 
originator  and  thus  do  not  involve  additional 
costs.  The  summary  page  simply  moves  items 
around  or  repeats  items  rather  than  requiring 
new  work. 

(4)  Trade-Off  Table.  There  is  a  burden  to 
producing  and  explaining  the  worksheet  in 
Section  IV  (on  page  3  of  the  GFE)  showing 
the  alternative  interest  rate  and  upfront  fee 
combinations  (the  so-called  “trade-off’  table 
or  worksheet).  Many  commenters  said 
customizing  the  trade-off  table  with  the 
individual  applicant’s  actual  loan 
information  would  be  difficult;  these 
commenters  recommended  a  generic 
example,  possibly  placing  it  in  the  HUD 
Settlement  Booklet,  rather  than  providing  it 
with  the  GFE.  However,  it  is  important  to 
remember  that  the  information  in  the 
worksheet  is  likely  to  be  a  reflection  of  a 
worksheet  the  originator  already  uses  to 
explain  the  interest  rate/upfront  fee  trade-off. 
While  there  may  be  a  burden  to  explaining 
how  the  interest  rate-point  trade-off  works, 
this  explanation  is  something  all 
conscientious  originators  are  already  doing  in 
the  origination  process.  In  today’s  market, 
most  lenders  and  brokers  likely  go  over 
alternative  interest-rate-point  combinations 
with  potential  borrowers.  For  these 
originators,  there  is  no  additional 
explanation  burden  arising  from  the 
production  of  this  worksheet.  To  the  extent 
that  some  lenders  only  explain  one  option  to 
a  particular  borrower  (even  though  they  offer 
others),  there  would  be  some  additional  costs 


68  The  fees  in  the  lender-required  and  selected 
services  section  will  still  be  itemized  (e.g., 
appraisal,  credit  report,  flood  certificate,  or  tax 
service)  as  will  those  in  the  lender-required  and 
borrower  selected  section  (e.g.,  survey  or  pest 
inspection).  There  will,  however,  be  no  itemization 
or  long  lists  of  various  sub-tasks  of  lender  fees  or 
title  fees,  often  referred  to  as  junk  fees. 

69  Several  items  were  dropped  from  the  new  GFE, 
as  compared  with  the  proposed  GFE:  the  APR,  the 
breakout  of  the  origination  fee  into  its  broker  and 
lender  components,  and  the  breakout  of  the  title 
services  fee  were  dropped.  These  were  considered 
unnecessary  for  comparison  shopping. 
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for  those  lenders.  Today,  most  originators 
present  to  borrowers  much  more  complicated 
sets  of  alternative  products  than  captured  by 
the  worksheet.  It  is  important  to  remember 
that  the  main  purpose  of  the  worksheet  is 
simply  to  sensitize  the  borrower  to  the  fact 
that  alternative  combinations  of  interest  rates 
and  closing  costs  are  available. 

With  respect  to  customizing  the  worksheet 
to  the  applicant’s  actual  offer,  the 
information  on  the  applicant’s  loan  is  already 
on  the  new  GFE,  so  that  would  not  appear 
to  be  a  significant  problem,  as  that  applicant 
information  can  be  linked  directly  into  the 
worksheet.  Then,  there  is  the  issue  of  the  two 
alternative  combinations,  one  with  a  lower 
interest  rate  and  one  with  a  higher  interest 
rate.  Most  originators  offer  loans  with  several 
interest  rate  and  point  combinations  from 
which  the  borrower  chooses.  As  noted  above, 
they  probably  have  already  discussed  these 
alternative  combinations  with  the  applicant. 
The  originator  would  pick  two  alternatives 
from  among  the  options  available  but  not 
chosen  by  the  borrower  when  he  picked  the 
interest  rate  and  point  combination  for  which 
his  GFE  is  filled  out.  The  originator  would 
have  to  punch  these  other  two  combinations 
into  his  GFE  software  (two  interest  rate  and 
point  combinations)  in  order  for  the  software 
to  fill  out  the  form.  In  the  event  that  the 
originator  does  ndt  use  software  to  make 
these  calculations,  they  would  have  to  be 
done  by  hand. 

(5)  Costs  of  Re-Disclosing  the  New  GFE.  As 
discussed  in  Chapter  3,  if  the  borrower  does 
not  qualify  for  the  loan  presented  in  the 
originator’s  GFE  and  a  new  loan  is  offered, 

a  new  GFE  must  be  filled  out  with  the 
appropriate  changes.  In  addition,  if  there  are 
unforeseen  circumstances  or  changes 
requested  by  the  borrower,  a  new  GFE  must 
be  issued  with  the  appropriate  changes.  But 
the  borrower  would  be  given  these  changes 
today  for  a  new  loan  (but  a  new  GFE  would 
not  be  issued).  The  rule  simply  requires  that 
the  new  information  be  conveyed  to  the 
borrower  through  a  new  revised  GFE.  For 
further  information,  see  the  discussion  of  re¬ 
disclosure  costs  below  in  Section  VII.D.2. 

(6)  Documentation  Costs.  Loan  originators 
are  required  to  document  the  reasons  for 
changes  in  any  GFE  when  a  borrower  is 
rejected  or  when  there  are  unforeseeable 
circumstances  that  result  in  cost  increases. 
Once  a  GFE  has  been  given,  there  are  several 
potential  outcomes.  One  is  that  the  loan  goes 
through  to  closing  with  tolerances  and  other 
requirements  met.  Another  is  the  borrower 
terminates  the  application.  Borrowers  could 
also  request  changes,  such  as  an  increase  in 
the  loan  amount.  There  could  also  be  a 
rejection,  a  counteroffer,  or  unforeseen 
circumstances. 

The  first  two  require  no  special  treatment. 
Borrower  requested  changes  do  not  require 
documentation  but  do  require  a  new  GFE,  as 
explained  in  (5)  above.  The  case  of  borrower 
rejection  (which  assumes  there  is  no 
counteroffer  accepted  by  the  borrower) 
requires  documentation  today  under  the 
Equal  Credit  Opportunity  Act  (ECOA).  Under 
ECOA,  the  originator  must  document  the 
reason  for  a  rejection  and  retain  the  records 
for  25  months,  which  is  also  the  requirement 
in  the  proposed  rule.  Therefore,  there  is  no 


additional  documentation  required  in  case  of 
a  rejection.  There  is  no  documentation 
requirement  for  a  counteroffer,  but  the  lender 
must  issue  a  new  GFE  to  the  borrower;  the 
minimal  burden  associated  with  issuing  an 
additional  GSE  as  discussed  in  Section 
VII.D.2  below. 

Documentation  for  unforeseeable 
circumstances  adds  a  new  requirement.  The 
additional  burden  associated  with  unforeseen 
circumstances  comes  from  having  to 
document  the  reasons  for  the  increase  in 
costs  and  from  determining  that  the  amounts 
of  the  increases  in  charges  to  the  borrower 
are  no  more  than  the  increases  in  costs 
incurred  by  the  unforeseeable  circumstances. 
The  Department  does  not  require  that  a 
justification  document  be  prepared.  Since 
there  are  no  special  reporting  requirements 
when  unforeseeable  circumstances  occur, 
compliance  could  be  met  by  simply  retaining 
the  documentation  in  a  case  binder,  as  any 
other  relevant  loan  information  might  be 
retained  in  a  case  binder  today.  For  example, 
itemized  receipts  for  the  increased  charges 
would  simply  be  put  in  the  loan  case  binder 
(as  they  probably  are  today).  Case  binders  are 
stored  now.  The  additional  cost  of 
identifying  and  storing  the  documentation  in 
that  binder  would  be  de  minimus.  This 
would  represent  little  burden  on  the 
originator,  particularly  since  unforeseen 
circumstances  will  not  be  the  norm. 

There  may  be  some  record  retention  issues 
with  small  originators,  such  as  brokers.  If 
small  originators  retain  case  binders  today, 
then  their  situation  would  be  similar  to  other 
originators.  If  they  do  not  retain  the  case 
binder  today,  then  they  may  choose  to  do  so, 
or  they  may  rely  on  their  wholesalers  for 
record  retention.  It  might  well  become  a 
selling  point  for  wholesalers.  Relative  costs 
of  storage,  reliability,  and  accessibility  would 
determine  who  could  best  perform  this 
function. 

(7)  Crosswalk  from  New  GFE  to  New  HUD- 
1 .  The  HUD-1  has  been  changed  so  that  it 
matches  up  with  the  categories  on  the  new 
GFE — making  it  simple  for  the  borrower  to 
compare  his  or  her  new  GFE  with  the  final 
HUD-l  at  closing.  In  addition,  a  closing 
script  has  been  added  so  that  the  settlement 
agent  is  required  to  explain  the  crosswalk. 
The  simplification  of  the  GFE  does  not  add 
any  burden  for  the  borrower  to  the 
comparison  of  the  figures  on  the  two  forms — 
rather  it  will  be  reduced  since  it  will  now  be 
easier  for  the  borrower  to  match  the  numbers 
from  the  GFE  (issued  at  time  of  shopping) 
with  those  on  the  HUD-1  (issued  at  closing). 
Compared  with  today,  it  also  eliminates  the 
step  of  adding  a  pointless  list  of  component 
originator  charges  to  get  the  relevant  figure, 
the  total  origination  charge.  In  addition,  the 
elimination  of  junk  fees  on  the  GFE  may  lead 
to  the  elimination  of  them  on  the  HUD-1 
since  they  may  have  been  on  the  GFE  only 
to  overwhelm  the  comparison  shopper.  Even 
without  the  script,  the  settlement  would  have 
been  more  transparent  for  the  borrower. 
However,  requiring  that  a  script  be 
completed  by  the  settlement  agent  and  read 
to  the  borrower  will  impose  some  costs  on 
the  settlement  agent.  Compliance  costs  of  the 
script  are  discussed  in  detail  in  Section 
VII.C.2  below. 


(8)  Mortgage  Comparison  Chart.  The 
Mortgage  Comparison  Chart  is  the  fourth 
page  of  the  GFE.  It  is  delivered  to  the 
borrower  as  a  blank  form.  The  borrower  is 
free  to  fill  it  out  and  use  it  to  compare 
different  loan  offers.  The  loan  originator  or 
packager  is  only  required  to  hand  it  out,  but 
has  the  option  of  answering  borrower 
questions  about  it.  The  short,  simple,  and 
self-explanatory  nature  of  the  form  leads  the 
Department  to  believe  that  the  additional 
costs  per  form,  if  any,  borne  by  an  originator 
or  packager  would  approach  zero. 

Summary.  To  summarize,  the  discussion  of 
the  above  factors  identifies  offsetting  costs 
and  suggests  that  there  will  be  little  if  any 
additional  annual  costs  associated  with  the 
new  GFE.  Practically  all  of  the  information 
required  on  the  new  GFE  is  readily  available 
to  originators,  suggesting  no  additional  costs. 
The  fact  that  there  are  fewer  numbers  and 
less  itemization  of  individual  fees  suggests 
reduced  costs.  The  fact  that  the  GFE  figures 
are  displayed  on  the  HUD-1  will 
substantially  simplify  the  closing  process.  In 
addition,  Section  D  below  lists  further 
changes  that  HUD  made  to  the  form  that  are 
likely  to  reduce  costs.  On  the  other  hand, 
there  could  be  some  small  amount  of 
additional  costs  associated  with  the  trade-off 
table  and  documentation  requirements.  If 
there  were  additional  costs  of,  for  example, 

10  minutes  per  GFE,  the  dollar  costs  would 
total  $255  million  per  year.70  71  But  given  the 
above  discussion  of  offsetting  effects  and  the 
improvements  made  to  the  form,  there  are 
likely  to  be  no  additional  net  costs  with 
implementing  the  new  GFE.  Note,  however, 
that  there  is  the  potential  for  recurring  costs 
from  the  script  required  at  closing.  This  issue 
is  summarized  in  Section  VIII. 


70  This  calculation  assumes  a  $150,000  fully- 
loaded  annual  salary;  dividing  by  2,080  hours 
yields  $72  per  hour,  or  $12  for  ten  minutes. 
Assuming  21,250,000  applications,  produces  a  cost 
figure  of  $255  million.  At  15  minutes,  the  cost 
estimate  would  rise  to  about  $382.5  million.  In  the 
higher  volume  environment  (26,350,000 
applications),  the  overall  cost  figure  would  be 
$316.2  million  if  the  per  application  cost  was  $12 
for  ten  minutes. 

71  We  have  used  a  fully-loaded  hourly 
opportunity  cost  of  $72.12  for  highlv-skilled 
professional  labor  throughout  the  Economic 
Analysis.  For  many  functions  as  well  as  locations 
this  amount  is  probably  an  overestimate  of  the 
hourly  opportunity  cost.  However,  our  goal  in  the 
Economic  Analysis  is  to  accurately  measure  the 
upper  bound  of  the  costs  of  the  rule.  An  alternative 
method  would  be  to  generate  an  estimate  of  the 
average  variable  cost  from  industry-specific  data. 
For  example,  in  Tucson,  Arizona,  the  average  unit 
labor  cost  (salary,  bonuses,  time  off,  social-security, 
disability,  healthcare,  401(k),  and  other  benefits)  is 
$30.73  per  hour  for  loan  officers  ($23.97  for  a  Loan 
Officer/Counselor;  $28.48  for  a  Consumer  Loan 
Officer  1;  and  $39.75  for  a  Consumer  Loan  Officer 
II).  Additional  costs  to  be  considered  are  rent 
($2812.50  per  month  for  1500  square  feet)  and 
computer  equipment  ($560  per  month).  Summing 
this  gives  us  an  hourly  cost  of  $31.14.  An  additional 
ten  minutes  per  closing  would  increase  costs  by 
$5.19  per  loan.  The  estimate  of  the  recurring  annual 
burden  of  the  new  GFE  could  reasonably  be 
assumed  to  be  $110  million,  much  less  than  the 
$255  million  used  throughout  this  analysis. 


14116 


Federal  Register f Vol.  73,  No.  51  /Friday,  March  14,  2008 / Proposed  Rules 


Appendix  VII.C.2.  Crosswalk  Between  the 
GFE  to  the  HUD-1 

The  following  paragraphs  describe  HUD’s 
response  to  comments  from  the  2002 
proposed  rule  on  the  crosswalk  between  the 
GFE  and  HUD-1  as  well  as  a  description  of 
the  development  of  the  crosswalk.  The 
compliance  costs  of  the  crosswalk  are 
described  in  Section  VIII. 

Comment.  Many  commented  that 
borrowers  would  require  more  help  in 
comparing  the  proposed  GFE  to  their  HUD- 
1.  The  HUD-1  may  contain  all  of  the  detail 
it  has  today  while  the  GFE  shows  subtotals 
for  major  categories  of  settlement  costs. 

Response.  While  the  forms  do  not  match¬ 
up  fee-for-fee,  they  do  not  have  to  match-up 
that  way  today  under  the  GFE.  In  the  area  of 
lender  fees  on  the  GFE  under  today’s  rules, 
there  would  typically  be  several  itemized 
fees  (e.g.,  application  fee,  underwriting  fee, 
etc.)  despite  the  fact  that  they  all  go  to  the 
originator.  Thus,  the  borrower  would  have  to 
make  several  GFE-versus-HUD-1 
comparisons  of  lender  fees  that  do  not  have 
to  match  up  dollar-for-dollar.  Under  the  new 
rule,  the  borrower  would  add  up  the  lender 
fees  (which  would  typically  be  in  the  800 
series  on  the  HUD-1)  and  look  for  that  one 
number,  “Our  Service  Charge,”  on  the  new 
GFE.  This  would  be  no  more  difficult  than 
before. 

The  HUD-1  has  been  changed  so  that  it 
matches  up  with  the  categories  on  the  new 
GFE — making  it  simple  for  the  borrower  to 
compare  his  or  her  new  GFE  with  the  final 
HUD-1  at  closing.  The  GFE  has  been 
standardized  and  the  titles  of  sections  in  the 
HUD-1  have  been  renamed  to  match  with  the 
GFE.  Numbered  references  to  the  lines  in  the 
GFE  are  included  in  the  HUD-1  to  make  it 
easier  to  match  the  appropriate  lines.  Finally, 
a  crosswalk  between  the  GFE  and  the  HUD- 
1  has  been  added  to  the  HUD-1  as  an 
addendum.  The  settlement  agent  will  be 
required  to  read  the  script  to  the  borrower 
and  guide  him  or  her  through  the  comparison 
of  the  GFE  and  the  HUD-1  forms. 

It  should  be  noted,  however,  that  even 
without  the  script,  the  borrowers  might 
require  less  help  in  comparing  GFEs  to  HUD- 
ls  under  the  new  rule.  There  is  only  one 
space  for  originator  fees  on  the  GFE. 
Originators  who  might  otherwise  break  up 
their  fee  into  a  large  number  of  components 
to  overwhelm  borrowers  do  not  have  that 
option  on  the  new  GFE.  Borrowers  will  make 
their  choices  based  on  the  GFE  that  has  only 
one  originator  fee.  Once  the  borrower  is 
committed,  originators  might  decide  there  is 
no  advantage  to  splitting  this  figure  into  a 
large  number -of  components  since  delivering 
overwhelming  detail  designed  to  affect  the 
choice  of  loans  after  the  choice  has  been 
made  is  pointless.  If  so,  they  would  report 
only  one  originator  fee  on  the  HUD-1.  If 
borrowers  have  only  one  originator  fee  on  the 
HUD-1  and  it  matches  the  only  originator  fee 
on  the  GFE,  then  borrowers  will  require  less 
help  in  comparing  the  originator’s  fees  on  the 
two  documents. 

In  the  area  of  title  services,  today  the 
lender  might  estimate  this  cost  with  one 
number  or  an  array.  But  if  the  originator  does 
not  initially  know  who  will  perform  this 
service,  the  figures  on  the  HUD-1  in  the  end 


could  bear  little  semblance  to  those  on  the 
GFE.  Under  the  new  rule,  title  services, 
owner’s  title  insurance,  and  borrower’s  title 
insurance  are  shown.  The  latter  two  will  be 
itemized  in  the  1100  series  and  title  services 
will  be  the  sum  of  the  rest  of  the  numbers 
in  the  1100  series  of  the  HUD-1.  Adding  up 
the  figures  in  the  1100  series  and  subtracting 
out  the  owner’s  title  insurance  premium 
(which  is  not  covered  by  the  10%  tolerance) 
is  simple  arithmetic.  Adding  that  sum  to  the 
other  third-party  fees  is  more  addition. 

Seeing  if  the  total  of  these  third-party  fees  is 
ten  percent  over  the  estimates  involves  one 
comparison.  The  new  rule  changes  the 
procedure  from  making  numerous  charge-by¬ 
charge  comparisons,  for  which  matching 
entries  may  be  missing  on  either  form,  to  an 
exercise  in  adding  first  and  then  making  a 
few  comparisons.  It  is  not  clear  that  the  new 
rule  involves  more  difficulty  or  time  than  the 
old  rule  for  a  borrower  who  wants  to 
compare  the  GFE  to  the  HUD-1.  It  may  well 
be  easier  for  borrowers  to  compare  GFEs  to 
HUD-1  s  under  the  new  rule  than  it  was 
under  the  old.  In  addition,  the  required  script 
will  provide  a  standard  explanation  of  the 
crosswalk. 

The  crosswalk  tested  by  the  Kleimann 
Communication  Group  met  with  mixed 
results.  The  crosswalk  was  tested  in  rounds 
two  and  three  of  the  consumer  testing  of  the 
forms.  The  conditions  tested  in  round  three 
were  different  than  in  round  two  since  the 
form  and  tolerance  scheme  had  changed.  The 
first  two  numbers  on  page  2  of  the  round  two 
GFE  were  dropped  and  the  form  began  with 
what  had  been  the  adjusted  origination 
charge.  Also,  the  tolerances  had  changed 
from  an  individual  zero  tolerance  for  the  fees 
of  originator  selected  third-party  providers 
and  an  individual  ten  percent  tolerance  for 
third-party  providers  where  the  borrower 
used  a  referral  made  by  the  originator,  to  an 
overall  ten  percent  tolerance  on  originator 
and  third-party  fees  so  long  as  the  borrower 
selected  providers  had  been  a  referral  from 
the  originator.  Also,  the  tolerance  was 
dropped  on  reserves  or  escrow. 

The  crosswalk  was  tested  as  a  stand-alone 
document;  the  subjects  got  no  help  at  all  from 
the  testers.  No  verbal  instructions  were  given 
and  no  questions  of  substance  were 
answered.  Under  these  circumstances,  the 
subjects  had  a  wide  range  of  success  rates  in 
filling  out  the  crosswalk.  In  the  ordinary 
course  of  a  closing,  however,  the  borrower 
could  be  accompanied  by  a  spouse,  friend,  or 
real  estate  agent  who  might  help  the 
borrower  figure  the  crosswalk  out.  There  is 
also  the  settlement  agent  who  is  likely  to  be 
an  expert  in  this  field,  would  understand  the 
crosswalk,  and  could  answer  questions  the 
borrower  had  about  comparing  charges  on 
their  GFE  and  HUD-1,  i.e,  performing  the 
crosswalk.  The  crosswalk  is  likely  to  work 
much  better  in  practice  than  it  did  in  the 
isolation  of  stand-alone  testing. 

The  proposed  rule  provisions  for 
describing  loan  terms  in  the  new  GFE  and  the 
HUD-1  closing  script  are  somewhat 
duplicative  of  the  Truth  in  Lending  Act 
(TILA)  regulations,  however  the  differences 
in  approach  between  the  TILA  regulations 
and  HUD’s  proposed  RESPA  rule  make  the 
duplication  less  than  complete.  The  TILA 


and  RESPA  approaches  to  mortgage  loan 
terms  disclosure  are  most  similar  when  the 
loans  are  very  simple,  e.g.,  fixed  interest  rate, 
fixed  payment  loans.  The  approach  differs  for 
more  complex  loan  products  with  variable 
terms.  In  general,  TILA  describes  how 
variable  terms  can  vary  (e.g.,  the  interest  rate 
or  index  to  which  variable  interest  rates  are 
tied,  how  frequently  they  can  adjust,  and 
what  are  the  maximum  adjustment  amounts, 
if  any),  but  forecasts  the  “likely”  outcome 
based  on  an  indefinite  continuation  of 
current  market  conditions  (e.g.,  the  note  rate 
will  be  x  in  the  future  based  in  the  index 
value  y  as  of  today).  The  RESPA  disclosures 
in  the  GFE  and  HUD-1  closing  script  focus 
the  borrower  on  the  “worst  case  scenario”  for 
the  loan  product  to  ensure  borrowers  are 
fully  cognizant  of  the  potential  risks  they  face 
in  agreeing  to  the  loan  terms.  The  disclosures 
on  the  GFE  are  meant  to  be  as  simple  and 
direct  as  possible  to  communicate  differences 
among  loan  products.  HUD’s  approach  to 
these  disclosures  thus  supports  consumers 
ability  to  shop  for  loans  among  different 
originators.  For  a  given  set  of  front-end  loan 
terms  (initial  interest  rate,  initial  monthly 
payment,  and  up-front  fees),  originators  have 
an  incentive  to  offer  borrowers  loans  with 
worse  back-end  terms  (e.g.,  higher  maximum 
interest  rate,  higher  prepayment  penalty)  to 
the  extent  capital  markets  are  willing  to  pay 
more  for  loans  with  such  terms.  While 
brokers  are  required  to  disclose  such 
differentials  on  the  GFE  and  HUD-1 ,  lenders 
are  not.  HUD’s  proposed  GFE  will  help 
consumers  to  quickly  and  easily  identify  and 
distinguish  loan  offers  with  similar  front-end 
terms,  but  worse  back-end  terms,  while 
shopping  for  the  best  loan.  Requiring  a  script 
will  act  to  double-check  the  HUD-1  and  thus 
enhance  the  realization  of  the  benefits  of  the 
simpler  GFE. 

Appendix  VII.C.3.  Multiple  Preliminary 
Underwritings 

Comment.  Every  application  under  the 
new  rule  requires  preliminary  underwriting. 
Since  borrowers  who  shop  may  seek  out 
multiple  GFEs,  there  will  be  multiple 
underwritings.  Commenters  said  this  will 
add  to  the  underwriting  burden  firms  incur 
today. 

Response.  Every  application  under  the 
2002  proposed  rule  that  generates  a  GFE  will 
require  preliminary  underwriting  in  order  to 
come  up  with  an  early  offer  for  the  borrower. 
Originators  can  charge  a  fee  for  issuing  a  new 
GFE.  It  is  hoped  that  the  charge  for  this,  if 
any,  would  be  small  enough  so  that  it  is  not 
a  significant  deterrent  to  effective  shopping. 
But  whether  or  not  there  is  a  charge,  there 
are  real  resource  costs  associated  with 
preliminary  underwriting.  The  additional 
cost  generated  depends  on  the  number  of 
applicants  and  the  number  of  GFEs  they  get. 
Since  every  completed  loan  eventually  gets 
underwritten  in  full,  the  additional  cost  of 
preliminary  underwriting  depends  mainly  on 
the  number  of  additional  times  that 
preliminary  underwriting  occurs  beyond  the 
one  associated  with  the  full  underwriting 
that  would  have  occurred  under  the  existing 
scheme.  It  cannot  be  determined  how  many 
additional  GFEs  the  average  borrower  would 
get  under  the  new  rule.  Borrowers  might 
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continue  the  informal  shopping  method  that 
many  use  today — gathering  information  and 
making  inquiries  to  lenders  and  brokers 
about  their  products  and  their  rates,  even 
before  deciding  to  proceed  with  the  request 
for  a  more  formal  quote  using  the  GFE.  In 
other  w'ords,  they  may  formally  apply  only 
after  deciding  who  offers  the  best  terms.  The 
simple  format  and  clarity  of  the  new  GFE 
form  will  enhance  this  informal  information 
gathering  process;  in  fact,  the  increased 
efficiency  of  informal  shopping  (calling 
around,  checking  web  sites,  etc.)  could  be  an 
important  benefit  of  the  new  GFE.  Since 
shoppers  as  well  as  originators  will  be 
familiar  with  the  GFE,  these  forms  will  likely 
serve  as  a  guide  for  practically  any 
conversation  between  a  shopper  and  an 
originator,  or  for  any  initial  request  by  a 
shopper  for  preliminary  information  about 
rates,  points,  and  fees.  For  these  borrowers, 
the  new  GFE  simply  pins  down  the  numbers. 
Others,  on  the  other  hand,  may  obtain 
multiple  GFEs  and  use  them  to  shop. 

There  are  currently  1.7  times  as  many 
applications  as  loans  originated;  therefore,  if 
originations  are  12.5  million,  full 
underwriting  is  started  (and  probably 
completed)  for  about  21.25  million 
applications,  including  8.75  million  (21.25 
million  minus  12.5  million  originations)  that 
are  not  originated.  Under  the  proposed  rule, 
preliminary  underwriting  should  decrease 
the  number  of  applications  that  go  to  full 
underwriting  (e.g.,  an  applicant  may  be 
denied  during  the  preliminary  without 
having  been  charged  for  an  appraisal);  that  is, 
some  of  the  8.75  million  that  are  not 
originated  may  be  disapproved  at  the 
preliminary  stage  rather  than  going  through 
full  underwriting  (as  they  might  today).  This 
savings  in  appraisal,  verification,  and  other 
incremental  underwriting  costs  that  are 
avoided  would  tend  to  offset  the  increase  in 
cost  resulting  from  the  extra  preliminary 
underwriting  noted  in  the  above  paragraph. 
However,  it  is  difficult  to  estimate  these 
effects. 

Appendix  VII. D.  Changes  in  the  Proposed 
Rule  That  Reduce  Regulatory  Burden  72 

The  proposed  rule  contains  several 
changes  from  the  2002  proposed  rule  that  are 
designed  to  reduce  regulatory  burden. 

Appendix  VII. D.  1  Items  Dropped  From  the 
Proposed  GFE 

Several  items  that  commenters  were 
concerned  about  are  not  included  on  the  final 
GFE: 

Lender/Broker  Breakout.  Loan  originators 
argued  that  breaking  out  the  origination 
charges  into  its  broker  and  lender 
components  is  costly  and  serves  no  useful 
purpose.  This  requirement  has  been 
eliminated  so  there  will  be  no  compliance 
burden  associated  with  the  lender/broker 
breakout  on  the  GFE. 

Title  Agent/Title  Insurance  Premium 
Breakout.  Title  agents  argued  that  breaking 
out  the  title  insurance  premium  that  goes  to 
the  underwriter  from  the  rest  of  the  title 
charges  is  costly  and  serves  no  useful 

72  See  Chapter  3  for  a  more  detailed  treatment  of 
changes  listed  in  this  section. 


purpose.  This  requirement  has  been 
eliminated,  so  there  will  be  no  compliance 
burden  associated  with  the  title  agent/title 
insurance  premium  breakout  on  the  GFE. 

APR.  Loan  originators  commented  that 
including  the  APR  on  the  GFE  was  an 
unnecessary  burden  since  it  is  duplicated  on 
the  TILA  forms.  There  will  be  no  compliance 
burden  with  the  APR  since  that  term  has 
been  dropped  from  the  GFE. 

Appendix  VII.D.2  Cost  of  Re-Disclosure 

Comment.  Loan  originators  commented 
that  re-disclosure  would  be  costly.  Under  the 
2002  proposed  rule,  a  new  GFE  was  to  be 
filled  out  if  the  borrower  did  not  qualify  for 
the  loan  presented  to  him  or  her  on  the 
original  GFE  or  if  the  borrower  requested  a 
change  in  the  loan  that  would  invalidate  the 
original  GFE.  The  GFE  in  the  proposed  rule 
has  similar  requirements.  For  example,  the 
appraisal  might  come  in  lower  than  the  value 
stated  by  the  borrower  and  result  in  the  need 
for  mortgage  insurance  or  a  change  in  the 
mortgage  insurance  rate.  Or,  the  borrower 
might  request  a  change  in  loan  product, 
interest  rate,  or  loan  amount.  These 
situations  would  require  a  new  GFE. 

Response.  If  the  borrower  does  not  qualify 
for  the  loan  presented  in  the  originator’s  GFE 
and  a  new  loan  is  offered,  a  new  GFE  must 
be  filled  out  with  the  appropriate  changes.  If 
a  borrower  did  not  qualify  for  the  loan  under 
the  old  rule,  no  new  GFE  would  be  required, 
but  the  borrower  would  be  told  of  the 
changes  in  the  loan  program  and  changes  in 
fees  that  would  result.  The  proposed  rule  (as 
well  as  the  2002  proposed  rule)  requires  that 
the  new  information  be  conveyed  to  the 
borrower  through  a  new  revised  GFE  rather 
than  through  some  other  medium. 

The  only  change  is  the  method  of 
communication.  The  data  and  other 
information  on  the  counteroffer  are  readily 
available  to  the  originator.  In  addition,  one 
who  receives  a  counteroffer  must  be  made 
aware  of  the  changes  in  the  loan  terms  in 
order  to  properly  prepare  for  the  closing.  For 
example,  the  borrower  would  have  to  know 
the  new  settlement  costs  in  order  to  show  up 
at  settlement  with  a  check  for  the  right 
amount.  So,  counteroffer  information  is 
certainly  already  being  conveyed  today  under 
existing  rules.  There  would  seem  to  be  little 
cost  in  the  change  to  require  this  information 
to  be  conveyed  in  a  new  GFE.  If  it  took  10 
extra  minutes  per  new  GFE  over  and  above 
the  time  spent  today  conveying  the 
information  for  the  new  offer,  that  would 
come  to  $12  extra  cost  per  form.  But  there 
would  be  offsetting  decreases  in  costs  as 
well.  There  would  be  a  decrease  in  confusion 
at  the  settlement  table  that  would  result  from 
the  borrower  having  a  “correct”  GFE  for  the 
offer  accepted  rather  than  the  irrelevant  GFE 
for  the  loan  for  which  the  applicant  did  not 
qualify.  Any  attempt  to  reconcile  the  old  GFE 
with  the  HUD-1  would  be  confusing  and 
ultimately  unsuccessful.  The  new  GFE,  of 
course,  could  be  reconciled  with  the  HUD- 
1.  The  value  of  the  time  saved  from  being 
able  to  match  the  correct  GFE  with  the  HUD- 
1  should  far  exceed  any  additional  cost 
resulting  from  the  requirement  that  the  new 
offer  cost  estimates  must  be  conveyed  in  the 
form  of  a  new  GFE. 


Appendix  VII.D.3  Increase  in  HOEPA  Loans 

Comment.  Loan  originators  commented 
that  the  reporting  requirements  for  the  yield 
spread  premium  would  increase  the  fees 
reported  by  brokers  and  increase  the  number 
of  loans  subject  to  HOEPA  regulations.  As  a 
result,  HOEPA  compliance  costs  will  be 
incurred  on  a  larger  number  of  loans. 

Response.  The  will  be  no  compliance 
burden  associated  with  increased  HOEPA 
coverage  since  there  will  be  no  increase  in 
HOEPA  coverage.  The  comment  assumes  that 
the  finance  charge  used  to  calculate  the  APR 
in  the  future  would  include  the  service 
charge  rather  than  the  adjusted  origination 
charge  that  is  the  equivalent  of  what  is 
reported  under  current  rules.  If  it  were  true 
that  the  service  charge  was  to  be  used  under 
the  new  rule,  the  finance  charge  and  APR 
would  rise  leading  to  more  HOEPA  loans  and 
more  HOEPA  compliance  burden.  The 
Federal  Reserve,  however,  will  require  the 
adjusted  origination  charge,  equivalent  to 
what  is  required  today,  to  be  used  in 
calculating  the  finance  charge  and  APR 
under  the  new  rule.  Consequently,  there  will 
be  no  RESPA  mandated  change  to  the 
calculation  of  the  finance  charge  or  APR  on 
loans  originated  under  the  new  GFE,  and, 
therefore,  no  resulting  increase  in  HOEPA 
compliance  burden  for  loans  originated 
under  the  new  GFE. 

Appendix  VII.D.4  Treatment  of  Government 
Fees  and  Reserves/Escrow 

Comment.  Loan  originators  argued  that 
these  tolerances  (zero  on  government  fees 
and  10  percent  on  escrow)  imposed  burdens 
on  them  that  were  unnecessary.  Escrow 
deposits  can  be  difficult  to  determine  within 
three  days,  especially  when  the  property  is 
new  construction.  These  are  not  retained  by 
the  lender  but  are  held  on  behalf  of  the 
borrower  and  are  covered  by  the  escrow  rule. 
As  with  the  other  tolerances,  small  firms 
commented  that  they  would  be  at  a 
disadvantage  relative  to  their  large 
counterparts  from  the  risks  associated  with 
having  to  cover  any  charges  in  excess  of  the 
tolerances. 

Response:  In  the  proposed  rule,  there  will 
be  no  compliance  costs  resulting  from 
tolerances  on  escrow  since  this  tolerance 
protection  has  been  eliminated.  The  zero 
tolerance  on  government  recording  fees  and 
transfer  taxes  remains. 

Appendix  VII. D. 5  Required  Time  for  the  GFE 
To  Be  Open  to  the  Borrower 

Comment.  Loan  originators  argued  that  30 
days  was  too  long  for  a  GFE  to  be  binding. 

In  that  time,  some  prices  could  change  and 
the  originator  would  have  to  bear  the  price 
increases  that  resulted. 

Response.  The  time  period  for  which  the 
GFE  will  be  open  has  been  reduced  from  30 
days  to  10  business  days.  It  is  unlikely  that 
there  would  be  any  changes  in  that  short  a 
time  that  would  be  unanticipated  and  lead  to 
the  loan  originator  having  to  cover  any 
charge  in  excess  of  the  tolerances. 

Appendix  VII.D.6.  Earlier  Triggers  for 
HMDA  and  Fair  Credit 

Comment.  The  new  definition  of 
application  in  the  2002  proposed  rule  was 
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designed  to  get  the  borrower  good  shopping 
information  earlier  in  the  application  than 
under  the  current  scheme.  Loan  originators 
complained  that  the  new  definition  would 
trigger  more  GFEs  than  it  had  before.  It 
would  also  trigger  more  Truth  in  Lending 
Forms  as  well  as  more  Regulation  B  and  C 
(HMDA  and  Fair  Credit)  reporting 
requirements  for  applicants  who  were  at  an 
earlier  stage  in  the  process  than  before.  This 
would  generate  additional  compliance 
burden  as  a  result  of  having  to  generate  more 
of  these  forms. 

Response.  As  discussed  in  Section  VI  of 
Chapter  3  of  the  RIA,  the  definition  of 
application  has  been  bifurcated.  The 
definition  of  “application”  for  GFE  and  TILA 
purposes  will  remain  as  in  the  2002  proposed 
rule  and  result  in  earlier  delivery  of  these 
forms  while  the  definition  for  Regulations  B 
and  C  purposes  will  be  met  when  the 
borrower  completes  the  application  process 
by  selecting  a  loan  originator  with  whom  his 
application  will  go  forward.  There  will  be  no 
increase  in  reporting  burdens  because  the 
timing  requirements  have  not  changed  under 
the  proposed  rule. 

Appendix  VII.E.  Other  Compliance  Costs: 
New  GFE 

This  section  discusses  compliance  issues 
related  to  the  zero  tolerances  on  lender  fees 
(Section  III.E.l)  and  the  10%  tolerance  on 
third-party  fees  (Section  III.E.2). 

Appendix  VII.E.  1.  Zero  Tolerances  on  Lender 
Fees 

Comment.  Originators  commented  that  the 
zero  tolerance  on  lender  fees  makes  it 
difficult  to  switch  borrowers  from  one  loan 
to  another  if  the  fees  are  different.  Such 
switching  can  be  in  the  borrower’s  best 
interest.  In  such  cases,  the  originator  could 
keep  the  same  GFE  and  possibly  earn  less  on 
the  loan,  or  have  to  fill  out  a  new  GFE  for 
the  borrower.  The  commenters  said  either 
alternative  is  costly  to  the  originator. 

Small  originators  commented  that  zero 
tolerance  puts  a  greater  burden  on  them  than 
on  larger  originators.  Their  smaller  number  of 
transactions  gives  them  a  smaller  base  over 
which  things  can  average  out.  One  particular 
loan  that  turned  out  to  be  much  more  costly 
than  estimated  would  have  a  larger 
proportionate  negative  effect  on  a  small  firm 
than  on  a  larger  counterpart  that  could 
average  this  out  over  a  much  larger  number 
of  transactions. 

Response.  This  feature  of  the  proposed 
GFE  remains.  The  Department  believes  that 
it  is  not  difficult  for  a  loan  originator  to  figure 
out  its  own  price  for  its  own  product  in  three 
days.  If  the  borrower  does  not  qualify  for  the 
loan  product  described  in  the  GFE  and  is 
rejected  for  that  loan,  the  originator  may  offer 
the  borrower  another  loan  for  which  he  may 
qualify  and  present  the  borrower  with  a  new 
GFE  for  that  loan.  If  the  fees  are  higher  for 
the  new  product,  the  GFE  may  reflect  those 
higher  fees  and  the  originator  is  not  limited 
to  the  lower  fees  of  the  original  loan  product. 

Appendix  VII.E.2  Tolerances  on  Third-Party 
Fees 

The  GFE  tolerance  requirements  in  the  new 
rule  require  loan  originators  to  bear  the  full 
burden  of  any  third-party  charges  that  exceed 


the  limits  set  by  the  tolerances.  Paying  the 
excess  to  borrowers  or  incurring  the  costs  to 
ensure  that  the  third-party  fees  fall  within  the 
tolerances  is  a  compliance  burden. 

Under  the  2002  proposed  rule,  zero 
tolerance  applied  to  fees  for  third-party 
services  that  are  required  by  and  selected  by 
the  lender.  A  ten  percent  tolerance  applied 
to  the  required  third-party  services  where  the 
borrower  chooses  a  firm  referred  by  the 
originator. 

No  tolerance  applied  to  third-party  fees 
where  the  borrower  chose  a  provider  without 
a  referral  from  the  originator.  The  rational  for 
the  zero  tolerance  was  that  a  loan  originator 
should  know  the  price  of  a  service  if  it 
required  the  use  of  its  chosen  provider.  In  the 
case  of  making  referrals,  the  loan  originator 
could  be  expected  to  have  some  knowledge 
of  the  market.  In  fact,  it  should  have  some 
knowledge  if  it  is  to  meet  even  the  weakest 
concept  of  “good  faith.”  The  10  percent 
tolerance  seemed  like  a  reasonable  limit  for 
price  dispersion  for  services  obtained  in  a 
market  that  could  be  competitive  if  the 
buyers  had  good  information.  It  is  also 
simple  for  borrowers  quickly  to  compute  10 
percent  of  the  total  fee  and  determine  if  final 
charges  are  within  the  tolerance.  In  order  to 
protect  themselves  from  charges  in  excess  of 
the  limits  set  by  the  tolerances,  originators 
would  have  to  gather  price  information  in  the 
market  and  possibly  set  up  agreements  with 
some  third-party  providers  to  perform 
settlement  services  at  prearranged  prices. 
Those  originators  who  would,  have  gathered 
more  information  than  they  do  today  or  made 
more  pricing  arrangements  than  they  do 
today  would  have  incurred  an  increase  in 
regulatory  burden  resulting  from  the  new 
rule. 

Comment.  Loan  originators  wrote  that  they 
should  not  be  required  to  pay  the  bills  for 
third-party  fees  in  excess  of  the  tolerances 
since  they  do  not  control  those  fees.  They 
argued  that  their  expertise  is  as  originators, 
not  as  appraisers  or  title  companies.  They 
claimed  that  they  do  not  know  who  will 
perform  all  these  services  at  application,  so 
the  price  is  indeterminate.  In  addition,  there 
are  occasions  when  services  beyond  the 
normal  minimum  will  be  required,  but  that 
cannot  be  known  at  application.  For 
example,  additional  appraisal  work  may  be 
required  or  some  work  may  have  to  be  done 
to  clear  up  a  title  problem.  So  prices  and 
even  some  services  that  end  up  as  being 
required  are  unknown  at  application. 

Small  originators  made  the  same  argument 
that  they  made  on  the  zero  tolerance  for 
lender  fees.  They  will  be  at  a  disadvantage 
if  they  have  to  cover  the  third-party  fees  in 
excess  of  the  tolerances  since  they  have  a 
smaller  base  on  which  to  average  out  these 
excess  fees.  If  the  loan  originator  solves  its 
problem  by  using  only  those  third-parties 
that  agree  to  fixed  prices,  that  shifts  the 
burden  to  the  third-party.  Small  third-party 
providers  made  the  same  argument  that  small 
originators  made.  They  then  will  be 
disadvantaged  relative  to  large  third-party 
providers  by  having  to  bear  the  risk  of  the 
unpredictable  cost  that  cannot  be  averaged 
out  over  a  large  number  of  transactions. 

Response.  The  tolerance  scheme  for  third- 
party  services  has  been  changed  in  the 


proposed  rule.  An  overall  tolerance  of  ten 
percent  now  applies  to  the  sum  of  (a)  third- 
party  fees  for  services  where  the  originator 
requires  the  use  of  a  specific  provider  or  (b) 
third-party  fees  where  the  borrower  uses  a 
provider  whose  name  was  given  to  him  by 
the  originator  in  response  to  a  request  for  a 
referral.73  As  mentioned  above,  the  2002 
proposed  rule  had  a  zero  tolerance  on  (a)  and 
a  10  percent  tolerance  on  (b).  The  sum  of  the 
fees  on  the  HUD-1  for  third-party  providers 
selected  by  the  originator  or  used  as  a  result 
of  the  referral  process  cannot  exceed  the  sum 
of  these  fees  on  the  new  GFE  by  more  than 
10  percent.  As  in  the  2002  proposed  rule,  no 
tolerance  applies  where  the  borrower  elects 
to  use  a  provider  without  the  referral  from 
the  originator. 

Tolerances  will  impose  some  burden  on 
originators.  Since  the  protection  of  tolerances 
kicks  in  only  if  the  originator  requires  the  use 
of  a  particular  provider  or  if  the  borrower 
comes  to  the  originator  and  asks  where  the 
services  may  be  purchased  within  the 
tolerances,  the  originator  must  have  reliable 
third-party  settlement  service  provider 
pricing  information  or  risk  paying  the  charge 
in  excess  of  the  tolerance.  Some  originators 
might  simply  check  out  the  market  prices  for 
third-party  services  from  time  to  time, 
formulate  estimates  such  that  several  of  the 
prices  charged  by  the  third  parties  fall  within 
the  tolerance,  and  trust  that  nobody  to  whom 
they  refer  the  borrower  charges  a  price  in 
excess  of  the  tolerance.74  Other  originators 
might  want  more  protection  and  have 
contracts  or  business  arrangements  in  place 
that  have  set  prices  for  services  that  are  not 
in  excess  of  the  tolerances. 

Either  case  requires  the  originator  to  do 
more  than  today,  although  even  today 
originators  fill  out  GFEs  with  estimates  for 
third-party  settlement  services.  In  the  first 
case,  the  liability  in  the  event  a  tolerance  is 
exceeded  would  lead  to  at  least  a  little  more 
work  gathering  information  prior  to  filling 
out  the  GFE.  In  the  second  case,  more  work 
would  be  involved  in  formalizing  an 
agreement  to  commit  the  third-party  to  a 
fixed  price.  But  as  noted  above,  originators 
today  have  to  have  a  working  knowledge  of 
third-party  settlement  service  prices  to  fill 
out  a  GFE.  Therefore,  it  is  only  the  increase 
in  burden  that  would  need  to  be  accounted 
for  here. 

It  is  difficult  to  estimate  these  incremental 
costs.  But  to  provide  an  order  of  magnitude, 
it  is  estimated  that  it  takes  an  average  of  10 
additional  minutes  per  loan  for  the  originator 
to  arrange  the  pricing  that  protects  the 
originator  from  the  costs  of  the  tolerances 
being  exceeded.75  For  a  brokerage  firm 
originating  250  loans  per  year,  10  minutes 
per  loan  would  come  to  42  hours  or  about 


73  Upfront  mortgage  insurance  is  not  included  in 
the  overall  10%  tolerance.  It  has  a  zero  tolerance 
because  upfront  private  mortgage  insurance  charges 
(which  are  rare)  along  with  upfront  FHA  and  VA 
insurance  charges  are  well  known. 

74  Other  originators  may  rely  on  vendor 
management  companies  (or  vendor  management 
departments  within  their  own  company)  for  pricing 
information  about  third-party  services. 

75  These  10  minutes  would  be  beyond  what  the 
originator  spends  today  to  seek  out  good  choices  for 
his  borrowers. 
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one  week’s  worth  of  one  employee’s  time  per 
year.  Thus,  this  seems  to  be  a  reasonable 
starting  point  for  estimation.  For  the 
estimated  12,500,000  loans,  that  comes  to 
125,000,000  minutes  or  2,083,333  hours.  At 
$72  per  hour,  this  comes  to  a  total  of  $150 


million  for  all  firms  and  $78  million  for  small 
firms.  If  it  takes  20  extra  minutes  per  loan 
instead  of  10.  these  costs  come  to  $300 
million  and  $156  million  respectively  and 
would  be  two  weeks  of  one  employee’s  time 
per  year  for  a  brokerage  firm  making  250 


loans  per  year.  Table  A-9  details  the 
distribution  of  these  costs  among  the  retail 
mortgage  originating  industries.  With  a  larger 
number  of  loans  (15,500,000),  total  costs  are 
$186  million  for  all  firms  (at  ten  minutes  per 
loan)  and  $97  million  for  small  firms. 


Table  A-9.— Incremental  Costs  of  Third-Party  Pricing  Arrangements  for  the  New  GFE 


Total  third- 

Industry 

party  pricing 
arrangement 
cost 

Small 

business  cost 

Mortgage  Brokers  . 

$180,000,000 

$126,000,000 

Commercial  Banks . 

49,275,500 

9,357,436 

Thrifts  . 

23,394,000 

2,882,141 

Mortgage  Banks . 

37,236,000 

15,475,282 

Credit  Unions  . 

10,094,400 

2,941 ,508 

TOTAL  . 

300,000,000 

156,656,367 

One  wholesale  lender,  ABN-AMRO,  offers 
a  One-fee  program  to  brokers.  In  it,  the 
borrower  gets  a  fixed  price  for  many  services, 
including  many  third-party  services.  Under 
the  new  GFE,  arrangements  like  this  would 
solve  the  broker’s  tolerance  compliance 
requirements  with  the  wholesaler  making  the 
arrangements  for  many  of  the  third-party 
services  and  negotiating  the  prices  for  them. , 
So  it  may  be  that  (mostly  large)  wholesalers 
offer  (mostly  small)  brokers  a  lower  cost 
alternative  to  complying  with  the  tolerance 
requirements  of  the  new  rule.  If  so,  then  the 
small  business  burden  above  would  be  an 
overestimate.  Vendor  management 
companies  are  increasingly  appearing  in  the 
market,  not  only  providing  third-party 
pricing  information,  but  also  offering 
monitoring  and  quality  control  services  for 
originators. 

Appendix  VII. F.  Efficiencies  and  Reductions 
in  Regulatory  and  Compliance  Burden:  The 
New  GFE 

Efficiencies  come  from  time  saved  by  both 
borrowers  and  originators  as  a  result  of  forms 
that  are  easier  to  use,  competitive  impacts  in 
the  market,  the  decrease  in  the  profitability 
of  searching  for  victims,  and  the  decrease  in 
discouraged  potential  homeowners.  All  these 
are  ongoing  as  opposed  to  one-time  costs. 

Appendix  VII.F.l.  Shopping  Time  Saved  by 
Borrowers 

It  should  be  noted  that  the  increased 
burden  on  originators  of  arranging  third-party 
settlement  services  is  likely  to  be  much  more 
than  offset  by  a  reduction  in  the  aggregate 
shopping  burden  for  third-party  providers 
incurred  by  borrowers.  Originators  will  be 
highly  motivated  to  find  low  third-party 
prices.  Originators  could  pass  the  savings  on 
and  make  it  easier  to  appeal  to  borrowers,  or 
alternatively,  could  raise  their  origination  fee 
by  the  savings  in  third-party  fees  and  earn 
more  profit  per  loan.  Or  the  final  result  could 
fall  somewhere  in  between  the  two. 
Regardless  of  which  path  any  originator 
chooses,  the  lower  third-party  prices  work  to 
his  or  her  advantage;  originators  will 
probably  be  aggressive  in  seeking  out  lower 
prices.  The  borrower  benefits  to  the  extent 
that,  upon  receipt  of  the  GFE,  he  or  she 


immediately  has  good  pricing  information  on 
third-party  services.  The  borrower  could 
immediately  decide  to  use  the  originator’s 
third  parties,  in  which  case  his  or  her  search 
is  over.  Or,  the  borrower  could  search  further 
with  the  originator’s  prices  as  a  good  starting 
point  and  available  as  a  fall-back,  in  which 
case  the  borrower’s  search  efforts  are  likely 
to  be  greatly  reduced.  In  both  cases  the 
borrower  searches  less. 

Considering  the  number  of  loans  the 
average  originator  closes  per  year,  the 
aggregate  decrease  in  search  efforts  by 
borrowers  is  very  likely  to  exceed  the 
increase  in  aggregate  search  effort  by  the 
originators.  For  example,  if  each  borrower 
saves  an  average  of  15  minutes  in  shopping 
for  third-party  services,  then  the  total  savings 
to  borrowers  would  be  $234  million.76  As 
discussed  Sections  VII.E.l  and  VII.E. 2  on 
tolerances,  the  new  form  and  the  tolerances 
will  enable  borrowers  to  save  time  shopping 
for  loans  and  for  third-party  settlement 
service  providers.  If  the  new  forms  save  the 
average  applicant  one  hour  in  evaluating 
offers  and  asking  originators  follow-up 
questions,  borrowers  save  $935  million.77 
The  total  value  of  borrower  time  saved 
shopping  for  a  loan  and  third-party  services 
comes  to  $1,169  million. 

Appendix  VI1.F.2.  Time  Saved  by  Originators 
and  Third-Party  Service  Providers 

Originators  and  third-party  settlement 
service  providers  will  save  time  as  well.  If 
half  the  borrower  time  saved  in  (1)  above 
comes  from  less  time  spent  with  originators 
and  third-party  settlement  service  providers, 
then  originators  spend  half  an  hour  less  per 


76  Calculated  as  follows:  21,250,000  projected 
mortgage  applications  (see  Chapter  2)  times  $44  per 
hour  times  0.25  hour  (or  15  minutes)  gives  $233,750 
million.  The  $44  per  hour  figure  is  based  on  the 
average  income  ($92,000)  of  mortgage  borrowers,  as 
reported  by  HMD  A;  the  $92,000  income  figure  is 
divided  by  2,080  hours  to  arrive  at  the  hourly  rate 
of  $44.23  or  $44.  If  the  borrower  saved  30  minutes 
in  shopping  time,  then  the  total  savings  would  be 
$330  million. 

77 Calculated  as  follows:  12,500,000  loans  times 
1.7  applications  per  loan  times  1  hour  per 
application  times  $44  per  hour,  the  average  hourly 
income  of  loan  applicants  ($92,000  per  year/2080 
hours  per  year).  See  earlier  footnote. 


loan  originated  answering  borrowers’  follow¬ 
up  questions  and  third-party  settlement 
service  providers  spend  7.5  minutes  less  with 
borrowers  for  a  saving  of  $765  million  78  and 
$191  million,  respectively,  for  a  total  of  $956 
million. 

Appendix  VII. F. 3.  Average  Cost  Pricing 

As  discussed  in  Chapter  3.  the  proposed 
rule  allows  average  cost  pricing.  This  reduces 
costs  because  firms  do  not  have  to  keep  up 
with  an  itemized,  customized  cost 
accounting  for  each  borrower.  This  not  only 
saves  costs  when  generating  the  GFE,  it  also 
saves  quality  control  and  other  costs 
afterward.  Industry  sources  have  told  HUD 
that  this  could  be  a  significant  cost  savings 
under  packaging. 

Appendix  VII.F.4  Time  Saved  From  Average 
Cost  Pricing 

As  explained  above,  there  will  be 
reductions  in  compliance  costs  from  average 
cost  pricing.  It  is  estimated  that  the  benefits 
of  average  cost  pricing  (e.g.,  reduction  in  the 
number  of  fees  whose  reported  values  must 
be  those  specifically  incurred  in  each 
transaction)  will  lead  to  a  reduction  in 
originator  costs  of  0.5  percent,  or  $210 
million.  No  breakdown  of  fees  is  needed.  No 
knowledge  of  an  exact  fee  for  each  specific 
service  needed  for  the  loan  is  required  for  the 
GFE.  In  addition,  no  exact  figure  for  the 
amount  actually  paid  needs  to  be  recorded 
for  each  loan  and  transmitted  to  the 
settlement  agent  for  recording  on  the  HUD- 
1.  The  originator  only  needs  to  know  his  or 
her  approximate  average  cost  when  coming 
up  with  a  package  price  that  is  acceptable. 
The  cost  of  tracking  the  details  for  each  item 
for  each  loan  is  gone. 

Appendix  VII.F.5.  Other  Efficiencies 

Chapter  3  discusses  additional  efficiencies 
of  the  new  GFE.  The  lower  profitability  of 
seeking  out  vulnerable  borrowers  for  non¬ 
competitive  and  abusive  loans  should  lead  to 
a  reduction  in  this  activity.  If  the  decline  in 


78  Calculated  as  follows:  12,500,000  loans  times 
1.7  applications  per  loan  times  0.5  hours  per 
application  times  $72  per  hour,  the  average  hourly 
income  of  loan  originators  ($150,000  per  year/2,080 
hours  per  year). 
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th'S  activity  represented  one  percent  of 
current  originator  effort,  this  would  result  in 
$420  million  in  savings  to  firms  (see  Section 
VII. B  of  Chapter  3  of  the  RIA). 

There  are  other  potential  efficiencies  that 
are  anticipated  from  the  new  GFE  approach 
but  would  be  difficult  to  estimate.  For 
example,  studies  indicate  that  one 
impediment  to  low-income  and  minority 
homeownership  may  be  uncertainty  and  fear 
about  the  home  buying  and  lending  process. 
The  new  GFE  approach  should  increase  the 
certainty  of  the  lending  process  and,  over 
time,  should  reduce  the  fears  and 
uncertainties  expressed  by  low-income  and 
minority  families  about  purchasing  a  home 
(see  Section  VII.F  of  Chapter  3).  As  discussed 
in  Section  IV.D.4  of  Chapter  2,  improvements 
in  lender  information  (e.g.,  interest  and 
settlement  costs)  should  also  lend  to  a 


general  increase  in  consumer  satisfaction 
with  the  process  of  taking  out  a  mortgage  (see 
CFI  Group,  2003). 

Appendix  VIII.  Costs  Associated  With 
Changes  to  the  HUD-1  and  the  Closing  Script 

This  section  discusses  costs  on  closing 
agents  associated  with  the  new  HUD-1  and 
the  required  closing  script.  Section  VIII. A 
explains  the  data  and  VIII. B  the  analysis  of 
costs. 

Appendix  VIII. A.  Data  on  Settlement  Service 
Providers 

Section  VILA  reproduced  background  data 
on  the  retail  mortgage  origination  industries. 
Since  the  GFE  affects  settlement  service 
providers  as  well  as  retail  mortgage 
originators,  this  section  recapitulates  data 
from  Chapter  5  of  the  RIA  on  the  settlement 
services  industries.  Readers  are  referred  to 


Section  IV  of  Chapter  5  for  a  more  detailed 
treatment  of  the  data. 

Table  A-10  provides  the  total  number  of 
firms,  the  number  of  small  employer  firms, 
the  number  of  nonemployer  firms,  and  the 
percent  of  small  firms  (employer  and 
nonemployer)  in  industries  that  provide 
settlement  services  (see  Chapter  5  for  details 
on  the  classification  of  small  employer  firms 
in  these  industries).  These  constitute  all  of 
the  firms  in  these  industries  in  2004, 
according  to  the  Census  Bureau.  As 
discussed  below,  for  Offices  of  Lawyers, 
Other  Activities  Related  to  Real  Estate 
(Escrow),  Surveying  &  Mapping  Services, 
Extermination  &  Pest  Control  Services,  and 
Credit  Bureaus,  the  figures  in  Table  A-10 
almost  certainly  overstate  the  number  of 
firms  actually  participating  in  residential  real 
estate  settlements.79 


Table  A-10.— Firms  in  Industries  Providing  Settlement  Services 


Industry 

Total  firms 

Small 

employer  firms 

Nonemployer 

firms 

Percent  small 
firms 

Direct  Title  Insurance  Carriers . 

2,094 

1,865 

135 

95.5% 

Title  Abstract  and  Settlement  Offices  . 

14,211 

7,889 

6,203 

99.2 

Offices  of  Lawyers  . \ . 

Other  Activities  Related  to  Real  Estate  (Escrow) . 

401,553 

165,127 

234,849 

99.6 

463,545 

15,119 

448,409 

99.996 

Offices  of  Real  Estate  Appraisers  . 

65,491 

15,656 

49,802 

99.9 

Surveying  &  Mapping  Services  . 

18,224 

8,990 

9,196 

99.8 

Extermination  &  Pest  Control  Services  . 

18,000 

10,018 

7,935 

99.7 

Credit  Bureaus  . 

1,285 

710 

545 

97.7 

Total  . 

984,403 

225,374 

757,074 

99.8 

Source:  Census  Bureau. 


Table  A-ll  provides  the  total  number  of 
employees  in  employer  firms,  and  the 
number  and  percent  of  employees  in  small 
employer  firms  for  each  of  the  settlement 
services  industries.80  The  Census  Bureau 
does  not  count  owners  of  employer  and  non- 
employer  firms  as  employees.  The  number  of 


“workers”  in  these  industries  is  understated 
by  the  number  of  employees  as  defined  by 
the  Census  Bureau  because  in  a  nonemployer 
firm  the  owner  is  a  production  worker  as  is 
likely  also  true  for  the  owner  of  a  small 
employer  firm.  Using  the  Census  Bureau’s 
count  of  employees  for  computing  the 


compliance  burden  of  a  rule  may  tend  to 
understate  the  burden.81  Thus  in  computing 
the  number  of  workers  in  these  industries, 
one  worker  is  added  for  each  small  employer 
firm  and  each  nonemployer  firm  to  the  total 
number  of  employees  (see  Table  A-13  below 
for  these  results). 


Table  A-1 1 —Employees  In  Industries  Providing  Settlement  Services 


Industry 

Total 

employees  in 
employer 
firms 

Employees  in 
small 

employer  firms 

Percent 
employed  by 
small  firms 

Direct  Title  Insurance  Carriers . 

75,702 

7,144 

9.4% 

Title  Abstract  and  Settlement  Offices  . 

79,819 

47,913 

60.0 

Offices  of  Lawyers  . 

1,122,723 

657,749 

58.6 

Other  Activities  Related  to  Real  Estate  (Escrow)  . 

67,274 

40,074 

59.6 

Offices  of  Real  Estate  Appraisers  . 

45,021 

37,300 

82.8 

Surveying  &  Mapping  Services  . 

61,623 

53,610 

87.0 

Extermination  &  Pest  Control  Services  . 

95,437 

55,565 

58.2 

Credit  Bureaus  . 

25,555 

5,135 

20.1 

79  As  shown  by  the  fourth  column,  practically  all 
firms  qualify  as  small  businesses.  This  is  partially 
due  to  the  large  number  of  non-employer  firms 
(which  automatically  qualify  as  a  small  business) 
included  in  the  Bureau  of  Census  data.  See  Chapter 
5  for  further  discussion  of  this  issue  and  for  small 
business  percentages  for  employer  firms  only.  Also 
note  that  while  the  number  of  firms  is  drawn  from 
year  2004  data,  the  small  business  percentages  are 
based  on  2002  data  from  the  Bureau  of  Census; 


while  they  are  estimates,  they  are  probably  highly 
accurate  ones.  Also  see  Chapter  5  for  the  source  of 
the  small  business  percentages  and  for  alternative, 
year-2002-based  small  business  percentages  based 
on  firms  with  less  than  100  employees. 

80 The  “Total  Employees”  data  in  Table  A-ll  are 
for  the  year  2004.  The  "Employees  in  Small 
Employer  Firms”  data  are  obtained  by  multiplying 
the  total  employee  data  for  2004  by  the  percentage 
of  employees  in  SBA-defined  small  firms  obtained 


from  2002  Bureau  of  Census  data;  thus,  the  small 
employee  data  are  estimates  but  probably  highly 
accurate  ones.  See  Chapter  5  for  discussion  of  the 
2002  small  business  percentages. 

81  For  example,  if  worker  training  were  required 
by  the  rule,  and  burden  estimates  were  based  on 
Census  Bureau  employee  statistics,  the  compliance 
burden  for  nonemployer  firms  would  be  estimated 
at  zero,  while  clearly  at  least  one  “worker,”  the 
owner,  would  require  the  training. 
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Table  A-1 1 —Employees  In  Industries  Providing  Settlement  Services— Continued 


Industry 

Total 

employees  in 
employer 
firms 

Employees  in 
small 

employer  firms 

Percent 
employed  by 
small  firms 

Total  . a . 

1,573,154 

904,490 

57.5 

Source:  Census  Bureau  (note:  non-employer  firms  not  included). 

Table  A-12  provides  information  on  the 
volume  of  settlements  for  various  industries 
that  participate  in  the  settlement  process  and 
the  number  and  percent  handled  by  small 
firms  within  each  industry.82  Note  that  while 
the  distribution  among  Direct  Title  Insurance 
Carriers,  Title  Abstract  and  Settlement 
Offices,  Offices  of  Lawyers,  Lawyers  and 


Escrow,  Offices  of  Real  Estate  Appraisers, 
and  Credit  Bureaus  is  based  on  all 
settlements,  the  numbers  and  percentages  for 
the  other  industries  (Surveying  &  Mapping 
Services  and  Extermination  &  Pest  Control 
Services)  represent  the  proportion  of 
settlements  in  which  they  are  involved.83 
The  allocation  is  based  upon  estimated  dollar 


revenues  from  settlements  for  these 
industries.84  Totals  are  estimated  based  on 
the  number  of  mortgage  originations, 
12,500,000  that  would  occur  in  a  “normal” 
year  of  mortgage  originations  (i.e.,  not  in  a 
year  with  a  refinancing  boom). 


Table  A-1 2— Volume  of  Settlement  Service  Activity 


Percent 

Industry 

All  settlements 

Percent  of 
settlements 

Settlements  by 
small  firms 

industry 
settlements  by 

small  firms 

Direct  Title  Insurance  Carriers . 

5,375,000 

43.00% 

258,000 

4.80% 

Title  Abstract  and  Settlement  Offices  . 

4,749,953 

38.00 

2,365,476 

49.80 

Lawyers  and  Escrow  . 

2,375,048 

19.00 

2,137,543 

90.00 

Total  Settlements . 

12,500,000 

100.00 

4,761,019 

38.09 

Offices  of  Real  Estate  Appraisers  . 

12,500,000 

100.00 

10,387,500 

83.10 

Surveying  &  Mapping  Services  . 

3,600,000 

28.80 

2,926,800 

81.30 

Extermination  &  Pest  Control  Services  . 

5,500,000 

44.00 

2,964,500 

53.90 

Credit  Bureaus  . 

12,500,000 

100.00 

1,312,500 

10.50 

A  larger  volume  of  mortgage  activity  can 
also  be  examined,  for  example,  to  reflect  a 
“refinance  environment”.85  In  this  case,  the 
volume  of  settlement  activity  would  be 
distributed  as  follows:  6,665,000  for  Direct 
Title  Insurance  Carriers,  5,889,941  for  Title 
Abstract  and  Settlement  Offices,  2,945,059 
for  Lawyers  and  Escrow,  4,464,000  for 
Surveying  &  Mapping  Services,  6,820,000  for 


82  The  small  business  percentages  in  Table  A-12 
are  the  shares  of  revenue  accounted  for  by  small 
business,  as  reported  and  explained  in  Chapter  5 — 
in  other  words,  the  small  business  share  of  revenues 
is  being  used  here  as  a  proxy  for  the  small  business 
share  of  settlements  (or  mortgage  loans).  There  are 
two  other  points  that  should  be  made  about  these 
data.  (1)  Figures  for  Offices  of  Lawyers  and  Other 
Activities  Related  to  Real  Estate  (Escrow)  are 
combined  into  the  new  “Lawyers  and  Escrow” 
category.  This  is  because  there  is  insufficient 
information  to  allocate  volumes  of  settlements 
between  these  two  industries  (see  Section  IV.B.5  of 
Chapter  5  for  further  explanation).  As  explained  in 
Chapter  5,  the  small  business  revenue  share  for  the 
combined  “Lawyers  and  Escrow”  category  is  raised 
to  90%  (versus  47.8%  for  all  lawyers  and  86.9%  for 
escrow  firms  based  on  2002  Census  Bureau  revenue 
data)  under  the  assumption  that  lawyer  and  escrow 
firms  engaged  in  real  estate  activity  are  likely  to  be 
the  smaller  firms  operating  in  these  industries.  Note 
that  in  Table  A-13  below,  the  90%  figure  is  also 
used  for  the  share  of  employees  in  small  firms  in 
this  combined  industry.  (2)  As  explained  in  Section 
IV.B.4  of  Chapter  5,  there  are  probably  no  small 
businesses  in  the  Direct  Title  Insurance  Carriers 
(DTIC)  industry,  which  includes  the  large  title 
insurance  firms.  The  4.8%  figure  in  Table  A-12  (as 
well  as  the  9.4%  figure  in  Table  A-ll)  is  reported 
to  remain  consistent  with  the  Bureau  of  Census 


Extermination  &  Pest  Control  Services,  and 
15,500,000  for  both  Offices  of  Real  Estate 
Appraisers  and  Credit  Bureaus.88 

The  employee  figures  reported  in  Table  A- 
1 1  misstate  the  number  of  workers  actually 
participating  in  residential  real  estate 
settlements.  This  section  offers  some 
estimates  of  that  figure,  although  it  is 
recognized  that  they  are  subject  to  some 


data — including  it  or  excluding  it  does  not  affect  the 
results  in  any  significant  way. 

83  See  Step  (9)  in  VII.E.l  of  Chapter  3  for  the 
calculation  of  the  proportion  of  settlements  for 
Surveying  &  Mapping  Services  and  Extermination 
&  Pest  Control  Services.  Because  of  their  relatively 
small  shares  of  the  overall  mortgage  business, 
different  shares  for  these  industries  would  not 
materially  affect  the  overall  small  business  shares 
of  revenue.  While  it  is  recognized  that  the  other 
industries  may  not  be  involved  in  every  mortgage 
origination  and  settlement  transactions  (e.g.,  an 
appraisal  may  not  be  required  for  some  mortgage 
originations),  they  are  certainly  involved  in  most 
such  transactions  and,  therefore,  it  is  assumed  here 
that  they  are  involved  in  all  transactions. 

84  As  explained  in  Chapter  5,  there  is  also  some 
uncertainty  about  the  distribution  of  mortgage- 
related  business  and  revenues  among  the  various 
title-related  industries.  Table  A-12  assumes  the 
following  distribution:  Direct  Title  Insurance 
Carriers  (43.0%),  Title  Abstract  and  Settlement 
Offices  (38.0%),  and  Lawyer  and  Escrow  (19.0%). 
Section  IV.B.5  of  Chapter  5  considers  other 
distributions  and  suggests  the  following  ranges  for 
the  specific  industry  shares:  Direct  Title  Insurance 
Carriers  (35%-50%),  Title  Abstract  and  Settlement 
Offices  (29%— 43%),  and  Lawyer  and  Escrow  (17%- 
29%).  Given  limited  available  information,  it  is 


uncertainty  given  the  limited  information 
that  is  available.  Table  A-13  provides  one 
estimate  of  the  total  number  of  workers  and 
the  number  and  percent  of  workers  in  small 
firms  engaged  in  performing  settlements  by 
industry.  For  Title  Abstract  and  Settlement 
Offices  and  the  combined  Lawyers  and 
Escrow  industry,  it  is  based  on  the  volumes 
of  settlement  activity  depicted  in  Table  A-12 


difficult  to  determine  a  precise  estimate,  which  is 
why  Chapter  5  includes  several  sensitivity  analyses. 
But  obviously,  reducing  the  relative  weight  of  the 
DTIC  or  increasing  the  relative  weight  of  the 
lawyer-escrow  industry  would  increase  the  small 
business  share  of  settlements.  Readers  are  referred 
to  Section  IV  of  Chapter  5  for  a  more  complete 
analysis  of  the  relative  importance  of  each  title- 
related  industry,  particularly  as  it  affects  the  overall 
small  business  percentage  for  title-  and  settlement- 
related  work. 

85  In  the  projection  given  in  the  text,  home 
purchase  loans  were  assumed  to  stay  the  same  (7.5 
million,  or  60%  of  the  12.5  million  in  mortgages), 
while  refinances  increased  from  5  million  (or  40% 
of  the  12.5  million  mortgages)  to  8  million  of  the 
15.5  million  total  (home  purchases  remain  at  7.5 
million). 

86  The  settlement  volume  for  small  businesses 
during  a  high  volume  year  can  be  obtained  using 
the  small  business  percentages  from  Table  A-12, 
giving:  319,920  for  Direct  Title  Insurance  Carriers, 
2,933,191  for  Title  Abstract  and  Settlement  Offices, 
2,650,553  for  Lawyers  and  Escrow,  3,629,232  for 
Surveying  &  Mapping  Services,  3,675,980  for 
Extermination  &  Pest  Control  Services,  12,880,500 
for  Offices  of  Real  Estate  Appraisers,  and  1,627,500 
for  Credit  Bureaus. 
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and  the  productivity  level  of  Title  Abstract 
and  Settlement  Offices  (i.e.,  settlements  per 
worker). 

The  figure  for  total  workers  in  Title 
Abstract  and  Settlement  Offices  is  the  sum  of: 
all  employees  (79,819),  small  firms  (7,889), 
and  nonemployer  firms  (6,203),  or  93,911. 
(Small  firms  and  nonemployer  firms  are 
added  to  count  the  owners  of  those  firms  as 
production  workers  as  discussed  in  the 
description  of  Table  A— 11  above).  The 
corresponding  figure  for  workers  in  small 
firms  is  the  sum  of:  Employees  of  small  firms 
(47,913),  small  firms  (7,889),  and 
nonemployer  firms  (6,203),  or  62,005  workers 
(representing  66%  of  all  workers  in  Title 
Abstract  and  Settlement  Offices).  These 
figures  are  reported  in  Table  A-13  below.  In 


this  industry,  there  are  50.6  settlements  per 
worker  (obtained  by  dividing  the  4,749,953 
settlements  from  Table  A-12  by  the  93,911 
workers).87 

In  the  combined  Lawyers  and  Escrow 
industry  group,  worker  productivity  is 
assumed  to  be  half  of  that  in  Title  Abstract 
and  Settlement  Offices  on  the  grounds  that 
these  workers  may  not  do  settlements  full 
time  and  because  of  the  general  lack  of 
information  on  the  degree  of  settlement 
activity  in  these  broadly  defined  industries. 
Thus,  the  number  of  workers  in  this  category 
(93,914)  is  computed  by  dividing  the  number 
of  settlements  handled  by  the  industry  from 
Table  A-12  divided  by  one-half  the 
settlements  per  worker  in  the  Title  Abstract 
and  Settlement  Offices  industry. 


For  Direct  Title  Insurance  Carriers,  many 
workers  are  not  engaged  in  actual 
settlements,  but  rather  in  the  title  insurance 
function  itself.  Direct  Title  Insurance  Carriers 
provide  title  insurance  through  agents  as  well 
as  both  direct  sales  of  title  insurance  and 
associated  settlement  services  to  consumers 
through  branch  offices.  They  also,  of  course, 
perform  the  title  insurance  function  itself. 
HUD  examined  the  annual  reports  of  the 
large  direct  title  insurance  carrier  companies 
to  attempt  to  estimate  the  proportion  of 
employees  of  these  companies  engaged  in 
providing  settlement  services.  It  is  estimated 
that  approximately  70  percent  of  workers  in 
this  industry,  or  54,391  workers,  are  engaged 
in  providing  settlement  services.  (See  Table 
A-13).88 


Table  A-13.— Workers  Engaged  Performing  Settlements 


- ! 

Industry 

Total  workers 

Workers  in 
small  firms 

Percent  of 
workers  in 
small  firms 

Direct  Title  Insurance  Carriers . 

Title  Abstract  and  Settlement  Offices  . 

Lawyers  and  Escrow  . 

54,391 
.  93,911 

93,914 

Total . 

242,217 

152,929 

63.14 

The  estimated  numbers  of  title  and 
settlement  workers  would  be  larger  under 
market  conditions  producing  a  larger  volume 
of  mortgage  activity.  The  estimated 
distribution  of  settlements  when  overall 
mortgage  volume  is  115,500,000  was  given 
earlier.  To  adjust  the  worker  estimates  in 
Table  A-13  to  reflect  the  higher  mortgage 
volume  requires  information  about  the 
increase  in  productivity  (i.e.,  loans  per 
worker)  during  the  higher  volume  (or  heavy 
refinance)  environment.  It  is  not  correct  to 
simply  adjust  the  number  of  workers  up  by 
the  percentage  increase  in  mortgage  loans 
because  the  number  of  loans  per  worker 
increases  during  refinance  booms.  The  earlier 
analysis  of  brokers  and  lenders  provided 
estimates  of  additional  workers  in  a  higher 
volume  market.  That  analysis  was  based 
heavily  on  trend  data  through  2002  for  the 
number  of  workers  in  the  broker  industry,  as 
reported  by  David  Olson  and  his  firm, 
Wholesale  Access.  The  number  of  loans  per 
broker  increased  between  low  and  high 


87 There  are  two  caveats  with  this  estimate.  First, 
the  estimate  depends  on  the  number  of  settlements 
in  the  Title  Abstract  and  Settlement  industry, 
which,  as  discussed  in  an  earlier  footnote,  could 
differ  from  the  number  reported  in  Table  A-12  (see 
Section  IV.B.5  of  Chapter  5  as  well  as  the  earlier 
footnote  for  possible  ranges  of  estimates).  Second, 
not  all  workers  in  the  Title  Abstract  and  Settlement 
industry  are  engaged  in  single-family  real  estate 
transactions,  which  means  that  the  number  of 
workers  is  overstated  and  therefore  the  number  of 
settlements  per  worker  is  understated. 
(Unfortunately,  there  is  no  information  on  the 
proportion  of  Title  and  Abstract  workers  engaged  in 
single-family  mortgage  activity,  although  it  is  likely 
that  most  are.)  If  the  number  of  settlements  per 
worker  is  too  low,  the  projection  will  overstate  the 
number  of  workers  needed. 

88  In  2004,  the  DTIC  industry  employed  77,702 
workers  (based  on  the  definition  of  worker  used  in 
the  text).  HUD  estimates  that  approximately  70 


volume  years.  Similar  trend  data  do  not  exigt 
showing  the  number  of  title  and  settlement 
workers  during  recent  refinance  booms. 
Thus,  any  adjustment  would  be  somewhat 
speculative.  But  it  is  also  important  to 
emphasize  that  workers  hired  during  high- 
volume  years,  for  example,  are  more  likely  to 
be  temporary  or  part-time  workers. 
Temporary  workers  will  likely  rely  on 
permanent  workers  for  training  or 
information  about  new  rules  and  regulations. 
Thus,  the  numbers  in  Table  A-13  providing 
estimates  of  workers  in  the  title  and 
settlement  industry  serve  as  a  reasonable 
basis  for  analyzing  the  effects  of  the  new 
regulation  among  the  various  settlement  and 
title  industries,  recognizing  that  the  numbers 
could  vary  somewhat  depending  on  the 
volume  of  mortgages  considered  in  the 
analysis. 

Estimates  of  the  number  of  single-family- 
mortgage-related  workers  in  Surveying  & 
Mapping  Services,  Extermination  &  Pest 
Control  Services,  and  Credit  Bureaus  are  not 


percent,  or  54,391,  are  engaged  in  providing 
settlement  services.  HUD  computed  an  estimate  of 
the  proportion  of  salaries  that  large  title  insurance 
companies  paid  to  workers  engaged  in  settlement 
services  as  follows:  (1)  The  amount  of  revenue 
required  to  carry  out  the  insurance  function  for 
policies  written  by  agents  was  computed  as  the 
difference  between  agent-generated  revenue  and 
agent  commissions  (or  agent  retention  expenses);  (2) 
two  percentages  were  then  calculated,  (a)  the 
percentage  of  agent-generated  revenue  required  for 
the  insurance  function  in  agent-written  policies  as 
(1)  divided  by  total  agent-generated  revenue,  (b)  the 
percent  of  all  insurance  revenue  required  for  the 
insurance  function  for  agent- written  policies  as  (1) 
divided  by  total  insurance  revenue;  (3)  the  salaries 
for  employees  providing  the  insurance  function  for 
agent-written  policies  was  computed  by 
multiplying  (2)(b)  by  total  salary  expenses;  (4)  the 
total  salaries  for  employees  engaged  in  direct  sales 
of  insurance  (including  other  settlement  services) 


included  because  there  are  insufficient  data 
upon  which  to  base  an  estimate.  Mortgage- 
related  work  accounts  for  a  relatively  small 
portion  of  the  overall  activity  of  these 
industries,  and  information  is  not  available  to 
separate  single-family-mortgage-related 
business  from  other  activity.  In  addition,  data 
on  workers  for  these  industries  are  not 
needed  for  the  analysis  of  cost  savings  below. 
While  this  information  is  also  not  needed 
below  for  the  appraisal  industry,  it  is 
possible  to  produce  reasonable  estimates  of 
workers  for  this  industry  because  single- 
family-mortgage-related  work  likely  accounts 
for  most  of  the  activity  in  this  industry.  Using 
the  methodology  described  above  (adding 
employees  of  employer  firms,  non-employer 
firms,  and  owners  of  small  firms  to  arrive  at 
the  number  of  workers),  the  appraisal 
industry  in  the  projection  year  would  include 
110,479  workers,  and  102,758  of  these  work 


and  providing  the  insurance  function  for  direct- 
sales  policies  was  computed  by  subtracting  (3)  from 
total  salary  expenses;  (5)  the  salaries  of  employees 
providing  the  insurance  function  for  direct-sales 
policies  was  computed  by  multiplying  (2)(a)  by  (4); 
(6)  the  salaries  of  employees  selling  title  insurance 
directly  (and  providing  other  settlement  services) 
was  computed  by  subtracting  (5)  from  (4);  finally  (7) 
the  percent  of  salaries  paid  to  employees  selling 
title  insurance  directly  (and  providing  other 
settlement  services)  was  computed  by  dividing  (6) 
by  total  salary  expenses.  This  analysis  was  carried 
out  using  2005  data  from  the  annual  reports  of  four 
title  insurance  companies  (First  America,  Land 
America,  Fidelity  National,  and  Stewart).  The 
percentage  computed  in  (7)  ranged  from  67.7 
percent  to  72.8  percent.  Based  on  these  results, 

HUD  assumes  that  70  percent  of  DTIC  workers  are 
engaged  in  providing  direct  title  insurance  sales 
and  other  settlement  services. 
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in  small  firms.89  While  some  of  these 
appraisers  focus  on  multifamily  and 
commercial  properties  and/or  conduct 
appraisals  for  local  governments  (e.g., 
estimating  the  value  of  properties  for  tax 
purposes),  most  are  likely  involved  in  single¬ 
family  mortgage-related  activities.90 

Appendix  VIII.  A.  One-Time  Costs  of  the  New 
HUD-1  and  Closing  Script  Addendum 

Appendix  VIII. A.  1  Introduction 

The  proposed  HUD-1  is  simpler  than  the 
existing  HUD-1.  Nevertheless,  there  will  be 
change  in  the  form,  including  the 
introduction  of  the  closing  script  addendum, 
and  the  settlement  industry  will  need  to 
learn  how  the  proposed  form  works.  The 
primary  focus  will  be  on  how  to  put  the 
numbers  in  the  right  place.  The  service 
charge  and  the  charge  or  credit  for  the 
interest  rate  chosen  will  be  placed  outside 
the  columns  in  the  HUD-1  while  the 
adjusted  origination  charge  will  be  in  the 
columns,  borrower  or  seller,  or  listed  as  POC. 
This  is  to  avoid  double  counting  that  the 
settlement  agent  would  certainly  want  to 
avoid  in  order  that  would  lead  to  erroneous 
totals.  For  third-party  fees  selected  by  the 
lender  located  in  section  3  of  the  proposed 
GFE,  the  individual  entries  rather  than  the 
subtotals  will  be  entered  in  the  columns  or 
as  POCs  and  the  subtotals  will  not  be 
reported  as  such.  The  same  is  true  of  the 
third-party  fees  selected  by  the  borrower 
located  in  section  5  of  the  proposed  GFE.  The 
individual  entries  are  entered  because  they 
can  wind  up  in  different  series  of  the  HUD- 
1  and  subtotals  would  be  difficult  to 
reconcile.  The  rest  of  the  proposed  GFE  fees 
go  in  the  columns  or  as  POCs.  The  settlement 
agent  must  be  aware  for  each  GFE  item  listed 
on  the  HUD-1  that  totals  from  the  HUD-1 
must  include  figures  from  both  the  borrower 
column  and  the  seller  column,  as  well  as  any 
figure  listed  as  POC. 

The  required  script  will  represent  a  more 
significant  change  for  the  industry  than  the 
new  HUD-1.  Although  some  training  may  be 
required,  it  is  not  likely  to  be  substantial 
since  settlement  agents  are  already  very 
familiar  with  what  information  to  provide  at 
a  closing.  The  script  simply  standardizes  the 
explanation  of  the  loan  terms  and  any 
differences  between  the  settlement  charges 
on  the  GFE  and  HUD-1.  The  burden  of  the 


89  The  total  number  of  workers  is  derived  as 
follows:  45,021  employees  in  employer  firms  (from 
Table  A-ll)  plus  49,802  non-employer  firms  (from 
Table  A-10)  plus  15,656  owners  of  small  firms 
(from  Table  A-10),  which  yield  110,479  workers. 
The  number  of  workers  in  small  businesses  is 
derived  as  follows:  37,300  employees  in  small 
employer  firms  (from  Table  A-ll)  plus  49,802  non¬ 
employer  firms  (from  Table  A-10)  plus  15,656 
owners  of  small  firms  (from  Table  A-10),  which 
yields  102,758  workers  in  small  businesses. 

90  One  would  think  that  practically  all  of  the 
owners  of  the  49,802  non-employed  firms  appraised 
single-family  properties,  as  well  as  most  of  the 
37,300  employees  in  small  employer  firms.  One 
could  argue  that  the  number  of  workers  for  the 
entire  industry  in  2004  is  a  upper  bound  since 
mortgage  activity  in  that  year  was  higher  than  in  the 
projection  year.  Additionally,  automated  valuation 
models  (AVMs)  may  have  reduced  the  demand  for 
appraisers;  particularly  on  refinance  loans  (see 
Section  V.A  of  Chapter  5  for  a  discussion  of  AVMs). 


script  is  more  likely  to  be  felt  on  software 
developers. 

The  costs  can  be  categorized  similarly  as 
for  the  new  GFE;  Software  costs  (including 
training),  legal  consultation  costs,  and 
training  costs.  The  total  one-time  compliance 
cost  to  the  industry  is  $169  million,  of  which 
$110  million  is  borne  by  small  business. 

Appendix  VIII. A. 2  Software  Costs 

Developers  of  settlement  software  and 
settlement  agents  will  be  subject  to  software 
costs.  They  will  face  the  following  two 
changes;  A  reorganization  of  the  HUD-1  form 
and  the  requirement  of  a  closing  script 
explaining  the  crosswalk  between  the  GFE 
and  the  final  HUD-1 .  The  changes  to  the 
HUD-1  form  would  not  require  much  work 
from  programmers.  The  only  programming  to 
be  done  is  changing  the  manner  in  which 
information  is  displayed  on  the  HUD-1  form. 
First,  there  will  be  fewer  fees.  Second, 
references  to  the  corresponding  figures  in  the 
GFE  would  need  to  be  inserted  by  the 
software  developers. 

Including  the  script  would  require  more 
effort  because  it  is  a  completely  new  form. 
The  programming  itself  would  not  be 
challenging  since  the  script  only  contrasts 
data  from  the  HUD-1  and  the  GFE  and  shows 
whether  the  tolerances  are  met.  The  more 
complex  calculations  concerning  the  loan 
terms  are  not  required  to  be  done  by  the 
settlement  agent  but  by  the  lender.  Indeed,  it 
is  possible  that  some  producers  of  loan 
origination  software  will  begin  to  feature  a 
crosswalk  application  that  generates  an 
almost  complete  script  for  the  settlement 
agents  to  finish.  Settlement  agents  may  prefer 
to  put  together  the  script  themselves.  There 
would  be  a  strong  demand  for  settlement 
script  software  given  the  importance  of  the 
script  as  a  means  to  double  check  the  final 
figures.  Software  would  perform  the 
important  task  of  calculating  the  difference 
between  the  figures  on  the  initial  GFE  and 
the  actual  settlement  costs  and  then  check 
whether  they  are  within  the  tolerances. 

We  will  assume  that  the  costs  of  software 
updates  and  software  training  are  the  same  as 
for  the  new  GFE.  Given  the  number  of 
workers  and  the  distribution  by  firm  size,  the 
total  cost  of  new  software  is  $62  million,  of 
which  $46  million  is  borne  by  small 
business.  The  cost  of  the  changes  to  software 
is  $14  million  (of  which  $11  million  is  borne 
by  small  business)  and  the  opportunity  cost 
of  the  time  spent  learning  the  new  software 
is  $48  million  (of  which  $34  million  is  borne 
by  small  business). 

Appendix  VIII. A. 3.  Legal  Consultation  Costs 

Legal  consultation  will  be  less  involved  for 
the  HUD-1  form  and  the  script  than  for  the 
new  GFE.  The  only  issue  that  is  important  for 
the  settlement  industry  to  understand  is  that 
practicing  discounting  as  well  as  volume- 
based  discounting  is  permitted.  However, 
settlement  firms  may  require  additional  legal 
consultation  to  be  on  the  safe  side.  We  make 
the  same  assumptions  as  for  the  GFE;  All 
firms  purchase  a  minimum  of  two  hours  of 
legal  consultation  at  a  cost  of  $200  an  hour 
and  that  additional  legal  service  are 
demanded  on  the  basis  of  the  volume  of 
business.  We  estimate  that  the  total  legal 


costs  to  the  settlement  industry  will  be  $37 
million  of  which  $18  million  is  borne  by  • 
small  business.  The  cost  of  legal  fees  is  lower 
for  the  HUD-1  form  than  for  the  GFE  because 
there  are  less  firms  involved  in  settlement 
than  in  mortgage  origination. 

Appendix  VIII.A.4.  Training  Costs 

Workers  who  perform  settlements  will  only 
need  to  learn  how  to  fill  out  the  simplified 
HUD-1  form  and  the  closing  script.  The 
quantities  are  provided  to  settlement  agents 
by  the  GFE,  so  training  will  be  much  less 
involved.  Assuming  four  hours  of  training  at 
an  opportunity  cost  of  $72.12  per  hour  (based 
on  a  $150,000  fully-loaded  annual  salary); 
tuition  of  $250  per  worker  for  small  firms 
and  a  discounted  tuition  of  $125  per  worker 
for  large  firms;  and  that  half  of  the  workers 
in  small  firms  and  one  quarter  of  the  workers 
in  large  firms  require  training;  then  the  total 
cost  of  training  is  $71  million,  of  which  $62 
million  is  borne  by  small  business. 

Appendix  VIII.B.  Recurring  Costs  of  the  New 
HUD-1  and  the  Closing  Script  Addendum 

There  are  no  increased  recurring  costs 
associated  with  the  proposed  HUD-1.  The 
proposed  HUD-1  will  very  likely  have  fewer 
entries  than  the  existing  HUD-1  which  will 
require  fewer  explanations  of  figures  than  is 
true  with  the  existing  forms.  This  is  because 
of  the  combined  subtotals  presented  in  many 
sections  in  the  proposed  GFE  in  lieu  of  the 
frequently  numerous  broken  out  individual 
fees  that  we  see  on  the  GFE.  The  same  is  true 
when  comparing  the  proposed  HUD-1  to  the 
existing  HUD-1.  Comparing  the  proposed 
GFE  to  the  Proposed  HUD-1  should  be 
simpler  than  in  the  past  because  it  will  be 
much  easier  to  find  entries  on  the  proposed 
HUD-1  that  correspond  to  the  proposed  GFE 
because  they  have  the  exact  same 
description.  And,  of  course,  there  are  feyver 
entries  to  deal  with.  It  is  hard  to  imagine  how 
simpler  forms  could  be  more  costly  to 
explain  to  borrowers. 

There  will  be  recurring  costs  from  the 
HUD-1  addendum.  The  closing  script  will 
serve  the  purpose  of  a  crosswalk  between  the 
HUD-1  form  and  page  2  of  the  GFE. 

Requiring  the  script  would  standardize  the 
explanation  of  the  HUD-1  form.  One  could 
reasonably  assume  that  the  script  would 
impose  no  additional  burden  on  the  typical 
conscientious  settlement  agent.  Although 
there  is  currently  no  standard  procedure  for 
a  settlement,  most  settlement  agents  are 
conscientious  so  that  reviewing  the  terms  of 
the  loan  and  settlement  costs  with  the 
borrower  is  standard  practice.  In  the 
occasional  case  of  the  hasty  or  careless 
settlement  agent  today,  the  borrower  is  likely 
to  ask  for  an  explanation  of  the 
correspondence  between  the  GFE  form 
(issued  at  the  time  of  shopping)  and  the 
HUD— 1  form  (issued  at  closing).  However,  a 
detailed  description  of  the  loan  and  closing 
costs  is  not  compulsory.  Requiring  that  a 
script  be  read  will  impose  a  cost  on  those 
settlement  agents  who  do  not  automatically 
explain  all  costs  of  the  loan  at  closing.  Thus, 
rather  than  assuming  that  a  script  would  be 
neutral  in  its  impact  on  the  settlement 
industry,' we  will  account  for  the  possibility 
of  positive  compliance  costs. 
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A  mandatory  script  could  impose  a  cost  on 
a  settlement  agent  by  increasing  the  time 
required  to  perform  a  settlement.  A  cost  will 
arise  only  when  a  scripted  settlement  takes 
longer  than  the  current  unscripted  one.  First, 
agents  would  be  obliged  to  complete  the 
script,  which  would  consist  of  collecting  the 
data  (approximately  twenty  on  the  loan 
terms,  depending  on  the  loan  and  a 
comparison  of  approximately  fifteen 
settlement  charges  from  both  the  GFE  and 
HUD-1),  fill  in  the  blanks  on  the  script, 
determine  the  tolerances  for  the  fees,  and 
check  that  the  figures  on  the  HUD-1  are 
within  the  tolerances  of  those  from  the  GFE. 
An  experienced  settlement  agent  who  is 
organized  might  be  able  to  do  this  work  in 
fifteen  minutes.  Even  inexperienced  agents 
would  not  need  to  spend  much  time  when 
assisted  by  software.  There  may  be  the 
occasional  loan,  which  is  especially  difficult 
because  the  loan  terms  are  complex  and 
because  the  settlement  agent  would  like  to 
double-check  the  complicated  calculations 
made  by  the  lender.  Such  loans  may  require 
thirty  minutes  to  complete  the  script.  We  will 
assume  the  worst  case  scenario  and  that 
preparing  a  script  requires  thirty  more 
minutes  on  average  than  if  there  were  no 
script.  Second,  reading  the  script  would  take 
five  minutes  longer  on  average  than  if  there 
were  no  formal  procedures  for  explaining  the 
HUD-1  form.  For  the  agent  who  currently 
reviews  the  HUD-1  form  with  the  borrower 
requiring  a  review  will  not  constitute  an 
additional  burden.  Third,  we  assume  that  the 
net  effect  on  time  spent  discussing 
borrowers’  questions  is  an  additional  ten 
minutes  for  the  average  loan.91  The  script 
may  induce  questions  on  some  issues  but  it 
is  also  expected  that  a  methodical 
explanation  will  obviate  the  need  for  others. 
For  simple  loans,  the  net  effect  is  expected 
to  be  nil.  In  the  case  of  more  complex  loans, 
clarifying  the  terms  of  the  loan  is  expected 
to  add  from  five  to  ten  minutes.  We  use  an 
average  of  ten  minutes  across  all  loans. 

In  total,  the  script  could  lead  to  an 
additional  forty-five  minutes  spent  on  the 
average  settlement.  The  opportunity  cost  of 
that  time  to  the  settlement  firm  would  be  $54 
($72  per  hour,  which  is  derived  from  a 
$150,000  fully  loaded  salary).  The  total  cost 


91  Although  it  is  not  appropriate  to  count  this 
additional  time  answering  questions  as  a  burden  for 
the  Paperwork  Reduction  Act  because  conveying 
this  information  is  a  standard  business  practice,  it 
is  counted  as  a  potential  cost  in  the  Economic 
Analysis  because  the  additional  time  that 
settlement  agents  may  need  to  spend  answering 
questions  generated  by  the  script  will  reduce  the 
time  that  settlement  agents  could  spend  doing 
something  else. 


of  the  script  in  a  normal  year  (12.5  million 
originations)  would  be  $676  million  and 
$838  million  in  a  high  volume  year  (15.5 
million  originations).92  We  assume  that  38.1 
percent  of  the  closings  are  done  by  small 
business  (see  Table  A-12)  so  that  the 
recurring  cost  on  small  business  would  be 
$258  million  in  a  normal  year  and  $319 
million  in  a  high  volume  year.  It  is  possible 
that  the  time  added  by  the  script  is  an 
overestimate.  If  the  required  script  led  to  an 
additional  thirty  minutes  spent  on  a 
settlement  (twenty  minutes  preparing  the 
script,  five  minutes  reading  it,  and  five 
minutes  answering  questions),  then  it  would 
cost  the  industry  $36  per  closing,  totaling 
$451  million  in  a  normal  year  and  $559 
million  in  a  high  volume  year. 

We  do  not  include  the  additional  ten 
minutes  spent  by  the  borrower  at  the 
settlement  as  a  cost  to  the  borrower  because 
it  is  expected  that  the  script  is  more  likely 
to  reduce  the  time  spent  by  the  borrower 
trying  to  determine  whether  the  fees  of  their 
HUD-ls  (issued  at  time  of  shopping)  were  in 
accord  with  the  fees  on  the  GFE  and  the 
tolerances.  In  addition,  a  borrower  may  be 
less  likely  to  ask  to  be  accompanied  by 
someone  to  help  them  translate  the 
crosswalk.  Indeed,  it  is  possible  that  the  extra 
time  spent  by  settlement  agents  is  more  than 
outweighed  by  the  time  saved  by  borrowers. 

The  benefits  of  the  script  are  not  estimated 
separately  from  the  benefits  of  the  new  GFE 
($6.48-$8.38  billion,  see  Section  I.B  of 
Chapter  3).  It  is  assumed  that  the  script 
reinforces  the  consumer  savings  of  the  new 
GFE  by  compelling  settlement  agents  and 
borrower  to  check  the  compliance  with  the 
tolerances.  The  script  is  a  vital  part  of  the 
new  GFE.  Requiring  is  expected  to  increase 
the  number  of  consumers  who  realize  the  full 
benefits  of  the  proposed  rule.93  The  benefit 


92  As  for  the  GFE,  an  alternative  method  could  be 
used  to  generate  an  estimate  of  the  opportunity  cost 
of  time  spent  on  a  script.  Instead  of  assuming  a 
$72.12  opportunity  cost  (from  a  $150,000  fully- 
loaded  salary),  one  could  construct  a  cost  estimate 
from  industry-specific  data.  For  example  in  Tucson, 
Arizona,  the  cost  of  labor  (compensation  and 
benefits)  of  a  Real  Estate  Clerk  is  $16.66  per  hour 
and  $74.61  per  hour  for  a  Real  Estate  Attorney.  If 
the  Real  Estate  Clerk  spends  an  additional  twenty- 
five  minutes  preparing  for  a  settlement  due  to  the 
script  and  the  Real  Estate  Attorney  spends  an 
additional  twenty  minutes  reading  and  reviewing 
the  script;  and  if  we  include  office  rent  at  34  cents 

a  minute  and  computer  equipment  at  7  cents  a 
minute  both  for  forty-five  minutes,  then  the  burden 
of  the  script  would  be  $32.12  per  closing  or  a  total 
$401  million  in  a  normal  year  or  $497  million  in 
a  high-volume  year. 

93  Given  our  estimated  compliance  cost,  the 
benefits  of  the  script  ($518-$670  per  loan)  would 


of  the  script  is  to  double-check  the  final 
figures. 
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outweigh  the  costs  as  long  as  the  absence  of  a 
standardized  script  would  decrease  the  probability 
of  realizing  those  consumer  benefits  by  a  few 
percentage  points  (8.1  for  our  higher  estimate  of  the 
benefits  and  10.4  for  the  more  conservative 
estimate). 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[EPA-HQ-OAR-200 5-0084;  FRL-8541-9] 
RIN  2060-AM37 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Area  Source 
Standards  for  Plating  and  Polishing 
Operations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  national 
emission  standards  for  control  of 
hazardous  air  pollutants  (HAP)  for  the 
plating  and  polishing  area  source 
category.  This  rule  proposes  emission 
standards  in  the  form  of  management 
practices  for  new  and  existing  tanks, 
thermal  spraying  equipment,  and 
mechanical  polishing  equipment  in 
certain  plating  and  polishing  processes. 
These  proposed  standards  reflect  EPA’s 
determination  regarding  the  generally 
achievable  control  technology  (GACT) 
and/or  management  practices  for  the 
area  source  category. 

DATES:  Comments  must  be  received  on 
or  before  April  14,  2008,  unless  a  public 
hearing  is  requested  by  March  24,  2008. 
If  a  hearing  is  requested  on  this 
proposed  rule,  written  comments  must 
be  received  by  April  28,  2008.  Under  the 
Paperwork  Reduction  Act,  comments  on 
the  information  collection  provisions 
must  be  received  by  OMB  on  or  before 
April  14,  2008. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-HQ- 
OAR-2005-0084,  by  one  of  the 
following  methods: 

•  http://www.regulations.gov:  Follow 
the  on-line  instructions  for  submitting 
comments. 

•  E-mail:  a-and-r-Docket@epa.gov. 

•  Fax:  (202)  566-9744. 

•  Mail:  NESHAP:  Area  Source 
Standards  for  Plating  and  Polishing 
Operations  Docket,  Environmental 
Protection  Agency,  Air  and  Radiation 
Docket  and  Information  Center, 
Mailcode:  2822T,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 
Please  include  a  total  of  two  copies.  In 
addition,  please  mail  a  copy  of  your 
comments  on  the  information  collection 
provisions  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB),  Attn: 
Desk  Officer  for  EPA,  725  17th  St.,  NW., 
Washington,  DC  20503. 

•  Hand  Delivery:  EPA  Docket  Center, 
Public  Reading  Room,  EPA  West,  Room 
3334,  1301  Constitution  Ave.,  NW., 


Washington,  DC  20460.  Such  deliveries 
are  only  accepted  during  the  Docket’s 
normal  hours  of  operation,  and  special 
arrangements  should  be  made  for 
deliveries  of  boxed  information. 

Instructions:  Direct  your  comments  to 
Docket  ID  No.  EPA-HQ-OAR-2005- 
0084.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  online  at  http:// 
www.regulations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  confidential  business 
information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  http:// 
www.regulations.gov  or  e-mail.  The 
http://www.regulations.gov  Web  site  is 
an  “anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  e-mail  comment  directly 
to  EPA  without  going  through  http:// 
www.regulations.gov,  your  e-mail 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  http:// 
www.regulations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  be 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  available  either 
electronically  through  http:// 
www.regulations.gov  or  in  hard  copy  at 
the  “NESHAP  for  Plating  and  Polishing 
Area  Sources”  Docket,  at  the  EPA 
Docket  and  Information  Center,  EPA 
West,  Room  3334,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 


(202)  566-1744,  and  the  telephone 
number  for  the  Air  Docket  is  (202)  566- 
1742. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Donna  Lee  Jones,  Sector  Policies  and 
Programs  Division,  Office  of  Air  Quality 
Planning  and  Standards  (D243-02), 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number:  (919)  541- 
5251;  fax  number:  (919)  541-3207;  e- 
mail  address:  jones.donnalee@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Outline.  The  information  in  this 
preamble  is  organized  as  follows: 

I.  General  Information 

A.  Does  this  action  apply  to  me? 

B.  What  should  I  consider  as  I  prepare  my 
comments  to  EPA? 

C.  Where  can  I  get  a  copy  of  this 
document? 

D.  When  would  a  public  hearing  occur? 

II.  Background  Information  for  Proposed  Area 

Source  Standards 

A.  What  is  the  statutory  authority  and 
regulator  approach  for  the  proposed 
standards? 

B.  What  source  category  is  affected  by  the 
proposed  standards? 

C.  How  did  we  gather  information  for  this 
proposed  rule? 

D.  What  is  the  industry  profile? 

E.  What  are  the  production  processes, 
emissions  sources,  and  available 
controls? 

III.  Summary  of  Proposed  Standards 

A.  Do  the  proposed  standards  apply  to  my 
source? 

B.  When  do  I  comply  with  the  proposed 
standards? 

C.  What  emissions  control  requirements  is 
EPA  proposing? 

D.  What  are  the  initial  compliance 
provisions? 

_  E.  What  are  the  continuous  compliance 
provisions? 

F.  What  are  the  notification,  recordkeeping, 
and  reporting  requirements? 

IV.  Rationale  for  Selecting  this  Proposed 

Standards 

A.  How  did  we  select  the  source  category? 

B.  How  did  we  select  the  affected  sources? 

C.  How  did  we  subcategorize  plating  and 
polishing  processes? 

D.  How  was  GACT  determined? 

E.  How  did  we  select  the  compliance 
requirements? 

F.  How  did  we  decide  to  exempt  this  area 
source  category  from  title  V  permit 
requirements? 

V.  Impacts  of  the  Proposed  Standards 

A.  What  are  the  air  impacts? 

B.  What  are  the  cost  impacts? 

C.  What  are  the  economic  impacts? 

D.  What  are  the  non-air  health, 
environmental,  and  energy  impacts? 

VI.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 
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F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments . 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health  and 
Safety  Risks 

H.  Executive  Order  13211:  Actions 
Concerning  Regulations  That 


Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

I.  National  Technology  Transfer 
Advancement  Act 

J.  Executive  Order  12898:  Federal  Actions 
to  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations 


I.  General  Information 

A.  Does  this  action  apply  to  me? 

The  regulated  category  and  entities 
potentially  affected  by  this  proposed 
action  include: 


1  North  American  Industry  Classification  System. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  To  determine 
whether  your  facility  would  be 
regulated  by  this  action,  you  should 
examine  the  applicability  criteria  in  40 
CFR  63.11475,  “  Am  I  subject  to  this 
subpart?”  of  subpart  WWWWWW 
(National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP): 
Area  Source  Standards  for  Plating  and 
Polishing  Operations).  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
either  the  air  permit  authority  for  the 
entity  or  your  EPA  regional 
representative  as  listed  in  §  63.13  of  the 
General  Provisions  to  part  63  (40  CFR 
part  63,  subpart  A). 

B.  What  should  I  consider  as  I  prepare 
my  comments  to  EPA? 

Do  not  submit  information  containing 
CBI  to  EPA  through  http:// 
www.regulations.gov  or  e-mail.  Send  or 
deliver  information  identified  as  CBI 
only  to  the  following  address:  Roberto 
Morales,  OAQPS  Document  Control 
Officer  (C404-02),  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards,  Research 
Triangle  Park,  North  Carolina  27711, 
Attention  Docket  ID  EPA-HQ-OAR- 
2005-0084.  Clearly  mark  the  part  or  all 
of  the  information  that  you  claim  to  be 
CBI.  For  CBI  information  in  a  disk  or  CD 
ROM  that  you  mail  to  EPA,  mark  the 
outside  of  the  disk  or  CD  ROM  as  CBI 
and  then  identify  electronically  within 
the  disk  or  CD  ROM  the  specific 
information  that  is  claimed  as  CBI.  In 


addition  to  one  complete  version  of  the 
comment  that  includes  information 
claimed  as  CBI,  a  copy  of  the  comment 
that  does  not  contain  the  information 
claimed  as  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

C.  Where  can  I  get  a  copy  of  this 
document? 

In  addition  to  being  available  in  the 
docket,  an  electronic  copy  of  this 
proposed  action  will  also  be  available 
on  the  Worldwide  Web  (WWW)  through 
EPA’s  Technology  Transfer  Network 
(TTN).  A  copy  of  this  proposed  action 
will  be  posted  on  the  TTN’s  policy  and 
guidance  page  for  newly  proposed  or 
promulgated  rules  at  the  following 
address :  h ttp  j/www.  epa  .gov/ ttn/ oarpg/. 
The  TTN  provides  information  and 
technology  exchange  in  various  areas  of 
air  pollution  control. 

D.  When  would  a  public  hearing  occur? 

If  anyone  contacts  EPA  requesting  to 
speak  at  a  public  hearing  concerning 
this  proposed  rule  by  March  24,  2008, 
we  will  hold  a  public  hearing  on  March 
31,  2008.  If  you  are  interested  in 
attending  the  public  hearing,  contact 
Ms.  Pamela  Garrett  at  (919)  541-7966  to 
verify  that  a  hearing  will  be  held.  If  a 
public  hearing  is  held,  it  will  be  held  at 
10  a.m.  at  the  EPA’s  Environmental 
Research  Center  Auditorium,  Research 
Triangle  Park,  NC,  or  an  alternate  site 
nearby. 


II.  Background  Information  for 
Proposed  Area  Source  Standards 

A.  What  is  the  statutory  authority  and 
regulatory  approach  for  the  proposed 
standards? 

Section  112(d)  of  the  Clean  Air  Act 
(CAA)  requires  us  to  establish  NESHAP 
for  both  major  and  area  sources  of  HAP 
that  are  listed  for  regulation  under  CAA 
section  112(c).  A  major  source  emits  or 
has  the  potential  to  emit  10  tons  per 
year  (tpy)  or  more  of  any  single  HAP  or 
25  tpy  or  more  of  any  combination  of 
HAP.  An  area  source  is  a  stationary 
source  that  is  not  a  major  source. 

Section  112(k)(3)(B)  of  the  CAA  calls 
for  EPA  to  identify  at  least  30  HAP 
which,  as  the  result  of  emissions  from 
area  sources,  pose  the  greatest  threat  to 
public  health  in  the  largest  number  of 
urban  areas.  EPA  implemented  this 
provision  in  1999  in  the  Integrated 
Urban  Air  Toxics  Strategy  (64  FR  38715, 
July  19, 1999).  Specifically,  in  the 
Strategy,  EPA  identified  30  HAP  that 
pose  the  greatest  potential  health  threat 
in  urban  areas,  and  these  HAP  are 
referred  to  as  the  “30  urban  HAP.” 
Section  112(c)(3)  requires  EPA  to  list 
sufficient  categories  or  subcategories  of 
area  sources  to  ensure  that  area  sources 
representing  90  percent  of  the  emissions 
of  the  30  urban  HAP  are  subject  to 
regulation.  We  implemented  these 
requirements  through  the  Integrated 
Urban  Air  Toxics  Strategy  (64  FR  38715, 
July  19,  1999).  A  primary  goal  of  the 
Strategy  is  to  achieve  a  75  percent 
reduction  in  cancer  incidence 
attributable  to  HAP  emitted  from 
stationary  sources. 
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Under  CAA  section  112(d)(5),  we  may 
elect  to  promulgate  standards  or 
requirements  for  area  sources  “which 
provide  for  the  use  of  generally 
available  control  technologies  or 
management  practices  by  such  sources 
to  reduce  emissions  of  hazardous  air 
pollutants.”  Additional  information  on 
GACT  is  found  in  the  Senate  report  on 
the  legislation  (Senate  Report  Number 
101-228,  December  20, 1989),  which 
describes  GACT  as: 

*  *  *  methods,  practices  and  techniques 
which  are  commercially  available  and 
appropriate  for  application  by  the  sources  in 
the  category  considering  economic  impacts 
and  the  technical  capabilities  of  the  firms  to 
operate  and  maintain  the  emissions  control 
systems. 

Consistent  with  the  legislative  history, 
we  can  consider  costs  and  economic 
impacts  in  determining  GACT,  which  is 
particularly  important  when  developing 
regulations  for  source  categories  that 
have  many  small  businesses. 

Determining  what  constitutes  GACT 
involves  considering  the  control 
technologies  and  management  practices 
that  are  generally  available  to  the  area 
sources  in  the  source  category.  We  also 
consider  the  standards  applicable  to 
major  sources  in  the  same  industrial 
sector  to  determine  if  the  control 
technologies  and  management  practices 
are  transferable  and  generally  available 
to  area  sources.  In  appropriate 
circumstances,  we  may  also  consider 
technologies  and  practices  at  area  and 
major  sources  in  similar  categories  to 
determine  whether  such  technologies 
and  practices  could  be  considered 
generally  available  for  the  area  source 
category  at  issue.  Finally,  as  we  have 
already  noted,  in  determining  GACT  for 
a  particular  area  source  category,  we 
consider  the  costs  and  economic 
impacts  of  available  control 
technologies  and  management  practices 
on  that  category. 

We  are  proposing  these  national 
emission  standards  in  response  to  a 
court-ordered  deadline  that  requires 
EPA  to  issue  standards  for  1 1  source 
categories  listed  pursuant  to  section 
112(c)(3)  and  (k)  by  June  15,  2008 
( Sierra  Club  v.  Johnson,  no.  01-1537, 
D.D.C.,  March  2006).  We  have  already 
issued  regulations  addressing  one  of  the 
11  source  categories.  See  regulations  for 
Wood  Preserving  (Federal  Register,  72 
(135),  July  16,  2007.)  Other  rulemakings 
will  include  standards  for  the  remaining 
source  categories  that  are  due  in  June 
2008. 

B.  What  area  source  category  is  affected 
by  the  proposed  standards? 

The  Plating  and  Polishing  Area 
Source  Category  includes  any  facility 


engaged  in  one  or  more  of  the  following 
operations  or  processes:  electroplating 
without  chromium;  electroforming; 
electropolishing;  electroless  plating; 
other  non-electrolytic  metal  coating, 
such  as  chromate  conversion  coating 
and  thermal  spraying;  and  the 
mechanical  polishing  of  finished  metals 
and  formed  products  after  plating.  Note 
that  facilities  that  are  engaged  in 
chromium  electroplating  that  also 
perform  any  of  the  above  plating  and 
polishing  processes  are  included  in  the 
Plating  and  Polishing  Area  Source 
Category  for  these  processes. 

Plating  and  polishing  facilities  are 
primarily  classified  under  NAICS  code 
332813.  However,  plating  and  polishing 
processes  are  also  co-located  at  many 
facilities  that  are  classified  under  other 
NAICS  codes.  Examples  include  NAICS 
33251,  Hardware  Manufacturing; 

323111,  Commercial  Gravure  Printing; 
332116,  Metal  Stamping;  332722,  Bolt, 
Nut,  Screw,  Rivet,  and  Washer 
Manufacturing;  332811,  Metai  Heat 
Treating;  332812,  Metal  Coating, 
Engraving  (except  Jewelry  and 
Silverware),  and  Allied  Services  to 
Manufacturers;  332913,  Plumbing 
Fixture  Fitting  and  Trim  Manufacturing; 
Other  Metal  Valve  and  Pipe  Fitting 
Manufacturing;  332999,  All  Other 
Miscellaneous  Fabricated  Metal  Product 
Manufacturing;  334412,  Bare  Printed 
Circuit  Board  Manufacturing;  336412, 
Aircraft  Engine  and  Engine  Parts 
Manufacturing;  and  339911,  Jewelry 
(except  Costume)  Manufacturing. 

We  added  plating  and  polishing 
operations  to  the  Integrated  Urban  Air 
Toxics  Strategy  Area  Source  Category 
List  on  June  26,  2002  (67  FR  43113).  The 
inclusion  of  this  source  category  to  the 
section  112(c)(3)  area  source  category 
list  is  based  on  1990  emissions  data,  as 
EPA  used  1990  as  the  baseline  year  for 
that  listing.  EPA  listed  this  source 
category  for  regulation  pursuant  to 
section  112(c)(3),  based  on  emissions  of 
compounds  of  five  HAP  metals: 
cadmium,  chromium,  lead,  manganese, 
and  nickel.  These  five  metal  HAP 
represent  part  of  the  90  percent  of  those 
urban  HAP  emissions  in  the  1990 
inventory  to  be  regulated,  and  are 
hereafter  referred  to  as  “plating  and 
polishing  metal  HAP.”  This  source 
category  was  also  listed  for  emissions  of 
the  organic  HAP  trichloroethylene 
(TCE).  Chlorinated  solvents  such  as  TCE 
are  used  as  degreasers  in  the  plating 
industry.  We  subsequently  discovered 
that  the  1990  emissions  data  for  TCE 
was  for  plating  facilities  that  used  TCE 
in  degreasing  operations,  which  are  not 
part  of  this  source  category.  Rather, 
these  emission  units  at  both  major  and 
area  sources  are  subject  to  standards  for 


halogenated  solvent  cleaning  under  40 
CFR  part  63,  subpart  T.  Consequently, 
we  are  not  proposing  standards  for  TCE 
from  plating  and  polishing  facilities. 

The  plating  and  polishing  source 
category  listed  for  TCE  emissions 
remains  a  listed  source  category 
pursuant  to  section  112(c)(3)  of  this 
part,  and  this  proposed  rule  establishes 
standards  for  emissions  of  plating  and 
polishing  metal  HAP.  Therefore,  we  are 
clarifying  that  we  do  not  need  plating 
and  polishing  to  meet  the  section 
112(c)(3)  90  percent  requirement 
regarding  area  source  emissions  of  TCE. 

C.  How  did  we  gather  information  for 
this  proposed  rule? 

We  gathered  information  for  this 
proposed  rule  from  industry 
representatives,  trade  associations, 
technical  experts,  published  literature, 
the  2002  EPA  National  Emission 
Inventory,  and  a  2006  EPA  survey  of  the 
industry  that  we  performed  specifically 
for  the  plating  and  polishing  area  source 
rule. 

The  EPA  survey,  also  called 
information  collection  requests  (ICR), 
was  developed  by  EPA  under  the 
authority  of  section  114  of  the  CAA.  A 
copy  of  the  ICR  questionnaire  and  the 
responses  can  be  found  in  the  docket  for 
the  Plating  and  Polishing  Area  Source 
Rule  (Docket  Number  EPA-HQ-OAR- 
2005-0084). 

The  first  version  of  the  questionnaire 
was  sent  out  in  November  2004  to  nine 
recipients;  responses  were  received 
from  eight  facilities.  A  Federal  Register 
Notice  (FRN)  was  published  in  July 

2005  (70  FR  43865,  July  29,  2005) 
requesting  comment  on  a  second, 
improved  questionnaire  that  was 
revised  based  on  comments  received 
from  the  first  version.  A  second  FRN 
was  published  on  October  26,  2005  (70 
FR  61810)  to  announce  that  the 
questionnaire  had  been  submitted  to  the 
OMB  for  approval.  Approval  was 
received  from  OMB  on  February  23, 

2006  (OMB  2060-0577,  ICR  2186.01, 
Form  No.  7610-32).  A  total  of  1,151 
questionnaires  were  mailed  on  May  10, 
2006;  most  responses  were  received  by 
July  31,  2006. 

Potential  recipients  for  the  ICR  were 
identified  from  names  and  addresses  of 
facilities  listed  in  several  on-line 
databases,  company  websites,  and 
information  obtained  from  EPA 
Regional  offices  and  State  and  local 
regulatory  agencies.  Through  this 
process  a  list  of  approximately  2,500 
facilities  was  compiled  that  was  later 
reduced  to  1,151  by  eliminating  plants 
with  incomplete  mailing  addresses  or 
plants  that  appeared  to  not  belong  to  the 
source  category.  From  the  1,151  total 
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ICR  mailed,  EPA  received  back  598 
questionnaires.  Adding  these  ICR  to  the 
previous  8  surveys,  the  total  number  of 
industry  responses  received  by  EPA  was 
606.  Of  this  total,  120  were  excluded 
from  the  area  source  analysis  because 
either  the  information  was  not  complete 
(80  ICR)  or  because  the  facilities  were 
major  sources  that  were  not  within  the 
plating  and  polishing  area  source 
category  (40  ICR).a  The  result  was  486 
surveys  from  area  sources  in  the  plating 
and  polishing  source  category. 

In  the  2006  EPA  survey  responses,  no 
facility  was  found  to  be  a  major  source 
for  their  plating  and  polishing 
processes.  There  were  15  NESHAP  (40 
CFR  part  63)  that  were  reported  to  be 
applicable  to  processes  at  the  surveyed 
facilities  co-located  with  plating  and 
polishing  processes.  The  most 
frequently  identified  NESHAP  included 
“Chromium  Emissions  from  Hard  and 
Decorative  Chromium  Electroplating 
and  Chromium  Anodizing  Tanks” 
(subpart  N)  and  “Halogenated  Solvent 
Cleaning”  (subpart  T).  These  NESHAP 
(subparts  N  and  T)  apply  to  both  major 
and  area  sources.  Of  the  486  area  source 
plating  and  polishing  facilities  that 
responded  to  the  2006  EPA  survey, 
approximately  250  have  co-located  area 
source  processes  subject  to  one  or  both 
of  these  two  NESHAP. 

The  results  of  the  survey  analyses  can 
be  found  in  a  memorandum  for  the 
Plating  and  Polishing  Area  Source  Rule. 
(See  Docket  No.  EPA-HQ-OAR-2005- 
0084.) 

D.  What  is  the  industry  profile? 

Based  on  2002  U.S.  Census  data  and 
the  2006  EPA  survey  of  the  industry,  we 
estimate  that  2,900  plating  and 
polishing  area  source  facilities  are 
currently  operating  in  the  U.S. 
Independent  estimates  by  the  industry 
trade  association  confirm  our  estimate. 
The  estimate  includes  several  plating 
and  polishing  area  sources  that  are 
captive  facilities  (i.e.,  co-located  at 
manufacturing  and  other  facilities 
engaged  primarily  in  other  operations). 
See  section  1(A)  above,  “Does  this  action 
apply  to  me?”  for  examples  of  some  of 
these  operations. 

The  2006  EPA  survey  results 
indicated  about  80  percent  of  the 
industry  is  located  in  14  States,  with 
about  40  percent  of  the  area  source 
facilities  located  in  three  States  (Illinois, 
California,  and  Ohio).  Nearly  all  (97 
percent)  of  the  plating  and  polishing 

8  We  did,  however,  analyze  separately  the 
information  on  major  sources  in  similar  source 
categories  to  determine  if  the  control  technologies 
and  management  practices  were  transferable  and 
generally  available  to  the  plating  and  polishing  area 
source  category. 


facilities  are  in  urban  areas  b  based  on 
the  2006  EPA  survey.  Our  analyses  also 
indicate  that  between  92  and  98  percent 
of  the  plating  and  polishing  area  source 
category  is  comprised  of  small 
businesses,  which  the  Small  Business 
Administration  defines  to  be  facilities 
with  less  than  500  employees.  The  2002 
Census  data  also  showed  that  50  percent 
of  the  facilities  in  this  source  category 
had  less  than  10  employees. 

For  the  2,900  estimated  area  source 
facilities  in  the  plating  and  polishing 
industry,  we  estimate  that  there  are 
approximately  22,000  tanks  and  1,400 
thermal  spray  lines  that  use  the  plating 
and  polishing  metal  HAP.  Based  on  the 
2006  EPA  survey,  the- number  of  tanks 
per  facility  with  plating  and  polishing 
metal  HAP  is  estimated  to  range  from  1 
to  20  with  an  average  of  10  tanks  per 
facility.  For  the  estimated  300  area 
source  facilities  that  do  thermal 
spraying  with  plating  and  polishing 
metal  HAP,  we  estimate  that  these 
facilities  have  from  1  to  20  lines,  with 
an  average  of  5  thermal  spraying  lines 
per  facility. 

E.  What  are  the  production  processes, 
emission  sources,  and  available 
controls? 

1.  Plating  and  Polishing  Processes 

Plating  and  polishing  facilities 
perform  several  operations  that  use  and 
can  emit  the  plating  and  polishing  metal 
HAP.  These  include  electrolytic 
processes,  non-electrolytic  processes, 
thermal  spraying  processes,  and  dry 
mechanical  polishing  operations. 
Electrolytic  processes  include  non- 
chromium  electroplating, 
electroforming,  and  electropolishing. 
Non-electrolytic  processes  include 
electroless  nickel  plating,  chromate 
conversion  coating,  and  other  tank- 
based  processes,  such  as  nickel  acetate 
sealing.  Electroplating,  electroforming, 
electropolishing,  and  non-electrolytic 
(or  “electroless”)  plating  all  take  place 
in  a  tank  or  “bath.” 

From  the  analyses  performed  with 
data  acquired  in  the  2006  EPA  survey, 
it  is  estimated  that  more  than  half  of  the 
plating  and  polishing  area  source 
facilities  (estimated  at  over  1,500 
facilities)  perform  electroplating  with 
the  plating  and  polishing  metal  HAP, 
with  nickel  the  predominant  metal 
plated;  4  percent  or  80  facilities  are 
estimated  to  perform  electropolishing 
with  the  plating  and  polishing  metal 
HAP;  and  less  than  1  percent  or  25 
facilities  are  estimated  to  perform 
electroforming  with  the  plating  and 

b  These  urban  areas  are  defined  to  be  the  urban 
1  and  urban  2  areas  that  formed  the  basis  of  the 
listing  decisions  under  112(c)(3)  and  (k). 


polishing  metal  HAP.  For  the  non- 
electrolytic  processes,  approximately  25 
percent  of  the  facilities  are  estimated  to 
perform  electroless  nickel  and/or  other 
electroless  coating  with  the  plating  and 
polishing  metal  HAP.  For  the 
mechanical  polishing  process,  we 
estimate  that  approximately  25  percent, 
or  700  facilities,  perform  mechanical 
polishing  of  the  plating  and  polishing 
metal  HAP.  For  thermal  spraying 
process,  we  estimate  that  approximately 
11  percent,  or  300  facilities,  have 
thermal  spraying  processes  that  use  the 
plating  and  polishing  metal  HAP. 

Many  facilities  perform  more  than  one 
type  of  metal  plating  or  polishing.  From 
the  analyses  performed  with  data 
acquired  in  the  2006  EPA  survey,  we 
estimate  that  80  percent  of  the  facilities 
use  nickel  (with  two-thirds  of  the  nickel 
used  in  electroplating  and  one-third  in 
electroless  nickel  plating);  29  percent 
use  lead,  16  percent  use  chromium  (in 
non-electroplating  tanks),  5  percent  use 
manganese,  and  4  percent  use  cadmium. 
This  includes  both  tank-based  plating  as 
well  as  thermal  spraying  processes,  and 
where  more  than  one  plating  or 
polishing  process  occurs  at  many 
facilities. 

Electrolytic  Plating  and  Polishing 
Processes.  Electrolytic  processes  include 
electroplating,  electroforming,  and 
electropolishing.  In  the  electroplating 
process,  metal  ions  in  either  acid  (pH 
less  than  7),  alkaline  (pH  greater  than  7), 
or  neutral  (pH  approximately  equal  to  7) 
solutions  are  reduced  onto  the  surface  of 
the  work  piece  (the  cathode  or  substrate) 
via  an  electrical  current.  The  metal  ions 
in  the  solution  are  usually  replenished 
by  the  dissolution  of  metal  from  solid 
metal  anodes  (made  of  the  same  metal 
as  that  being  plated),  or  by  direct 
replenishment  of  the  solution  with 
metal  salts  or  oxides.  Electroplating  can 
be  performed  with  or  without  cyanide 
in  the  bath.  Cyanide  is  a  constituent  of 
some  baths  and  works  to  keep  the 
metals  in  solution.  More  discussion  of 
plating  with  cyanide  follows  below. 

Electroforming  is  similar  to 
electroplating,  except  that  the  plated 
surface  is  the  product  and  the  item  that 
shapes  the  metal  (the  mandrel)  is 
removed  and  discarded  afterwards. 
Otherwise,  electroforming  is  similar  in 
chemistry  to  electroplating  processes. 
Electroforming  can  be  performed  with 
or  without  cyanide  in  the  bath. 

Electropolishing  is  essentially  the 
opposite  of  electroplating;  the  metal  to 
be  polished  acts  as  the  anode  in  an 
electric  circuit.  In  this  process,  the  work 
piece  is  attached  to  the  anode  and  metal 
substrate  is  dissolved  electrolytically, 
thereby  removing  the  surface 
contaminant.  Electropolishing  can  be 
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performed  in  acid  or  alkaline  baths, 
although  most  electropolishing  is 
performed  in  acid  baths  containing 
phosphoric  acid  and  one  or  more 
additional  acids.  Other  acids  that  are 
used  in  electropolishing  baths  include 
sulfuric,  chromic,  fluoboric, 
hydrochloric,  citric,  and  glycolic  acid. 
According  to  industry  experts,  less  than 
1  percent  of  plating  and  polishing 
facilities  currently  use  chromic  acid  in 
electropolishing  processes. 
Electropolishing  is  not  performed  with 
cyanide  in  the  bath. 

Most  electroplating  tank  chemical 
formulations  (or  “chemistries”)  that  do 
not  use  cyanide  incorporate  a  wetting 
agent  to  minimize  pitting  from  the 
hydrogen  gas  bubbles  that  form  on  the 
surface  of  the  parts  being  plated. 

Wetting  agents  prevent  the  bubbles  from 
adhering  to  the  surface  of  the  parts. 
Wetting  agents  also  lower  the  surface 
tension  of  the  plating  bath  and  act  to 
reduce  the  amount  of  energy  released 
when  the  gas  bubbles  rise  to  the  surface 
of  the  bath  and  burst.  Consequently,  the 
wetting  agents  also  reduce  the  level  of 
misting  and  metal  HAP  emissions  from 
the  tank.  As  a  result  of  this  dual 
function,  these  chemical  compounds  are 
referred  to  collectively  as  wetting  agent/ 
fume  suppressants  (WAFS).  Because 
WAFS  prevent  metal  HAP  emissions,  as 
opposed  to  collecting  metal  HAP 
emissions  after  they  occur  with  add-on 
control  devices,  they  are  considered  a 
pollution  prevention  technique. 

Some  chemicals  that  are  not  part  of 
the  initial  plating  bath  chemistries  are 
added  “over  the  side”  of  the  plating 
tanks,  and  include  chemicals  such  as 
WAFS.  This  is  especially  true  for  the 
plating  tanks  that  lose  a  significant 
amount  of  their  ingredients  through 
what  is  called  “drag-out,”  or  the  loss  of 
tank  solution  that  occurs  when  parts  are 
removed.  The  occurrence  of  drag-out 
necessitates  the  replenishing  of  the  bath 
ingredients  “over  the  side”  during  the 
plating  process. 

As  noted  above,  some  plating  baths 
use  cyanide  as  a  major  bath  ingredient. 
Cyanide  is  added  to  dissolve  the  metal 
cyanide  compound  ( e.g .,  cadmium 
cyanide)  and  to  create  free  cyanide  in 
solution,  which  helps  to  corrode  the 
anode.  Caustic  soda  and  carbonate  also 
are  added  to  the  bath.  These  three 
constituents  (cyanide,  caustic  soda,  and 
carbonate)  all  work  to  increase  the  pH 
of  the  solution  to  at  least  12.  These 
tanks  are  self-regulating  to  a  pH  equal  to 
or  greater  than  12  due  to  the  nature  of 
the  cyanide  bath  chemistry. 

The  cyanide  in  the  bath  is  a  major 
bath  constituent  and  not  an  additive. 
However,  because  of  the  self-regulating 
chemistry  of  the  bath,  the  cyanide 


causes  the  bath  to  act  as  if  WAFS  are 
being  used  to  prevent  the  metal  HAP 
from  being  emitted  rather  than  plated. 
All  cyanide  plating  baths  at  pH  greater 
than  or  equal  to  12  have  cyanide-metal 
complexes  in  solution.  The  metal  to  be 
plated  is  either  bound  in  the  metal- 
cyanide  complex,  or  reduced  at  the 
cathode  to  elemental  metal  and  plated 
onto  the  immersed  parts.  According  to 
the  technical  literature  and  industry' 
experts,  considering  the  self-regulating 
chemistry  of  the  bath,  emissions  of 
cyanide  in  the  form  of  hydrogen  cyanide 
would  occur  only  at  a  pH  of  less  than 
12.  Cyanide  baths  are  not  intentionally 
operated  at  pH  less  than  12  since 
unfavorable  plating  conditions  would 
occur  in  the  tank,  among  other  negative 
effects.  See  the  docket  for  this  rule  for 
minutes  of  meetings  with  industry 
representative  and  literature  documents 
related  to  cyanide  bath  chemistry. 
(Docket  No.  EPA-HQ-OAR-2005-0084). 

N on-electrolytic  Processes.  Non- 
electrolytic  or  “electroless”  plating 
involves  the  deposition  of  a  metallic 
coating  on  a  metallic  or  nonmetallic 
surface  without  the  use  of  external 
electrical  energy.  The  basic  ingredients 
in  an  electroless  plating  solution  are  a 
metal  (usually  in  the  form  of  a  salt),  a 
reducer,  a  complexing  agent  to  hold  the 
metal  in  solution,  a  WAFS,  and  various 
buffers  and  other  chemicals  to  maintain 
bath  stability  and  increase  bath  life. 
Non-electrolytic  processes  include 
electroless  nickel  plating,  chromate 
conversion  coating,  nickel  acetate 
sealing,  sodium  dichromate  sealing,  and 
manganese  phosphate  coating. 

Conversion  coatings,  such  as 
chromate,  are  produced  on  various 
metal  substrates  to  create  a  protective 
film  that  is  formed  when  a  portion  of 
the  base  metal  is  converted  to  one  of  the 
components  of  the  film  by  reaction  with 
aqueous  solutions  containing  the  metal 
(such  as  hexavalent  chromium)  and 
other  active  organic  or  inorganic 
compounds.  Chromate  conversion 
coatings  are  most  frequently  applied  to 
zinc,  cadmium,  aluminum,  magnesium, 
copper,  tin,  chromium,  brass,  bronze, 
and  silver  metal  base  products. 
Manganese  phosphate  coating  is  another 
type  of  conversion  coating  used  to 
increase  wear  resistance.  In  this  process, 
the  work  piece  is  immersed  in  a  tank 
with  a  heated  bath  that  includes 
phosphoric  acid  and  manganese  dioxide 
for  a  period  of  minutes  up  to  several 
hours,  depending  on  the  application. 

Nickel  acetate,  dichromate,  and  lead 
acetate  sealing  are  steps  that  help  to  seal 
work  pieces  to  increase  corrosion 
resistance.  These  processes  involve 
immersing  the  part  in  a  tank  with  a 


heated  bath  for  a  relatively  short  period 
of  time  {e.g.,  5  to  10  minutes). 

Thermal/flame  Spraying  Processes. 
Thermal  spraying  or  flame  spraying  is 
another  type  of  metal  coating  operation 
that  uses  one  or  more  of  the  plating  and 
polishing  metal  HAP.  Thermal  spraying 
usually  is  performed  at  dedicated 
facilities  that  specialize  in  this  process 
and  do  not  perform  the  other  plating 
and  polishing  processes  described  in 
this  section.  In  thermal  spraying,  a 
metal,  such  as  chromium  or  nickel,  is 
melted  and  then  immediately  sprayed 
onto  a  part  or  surface.  Commonly-used 
thermal  spraying  processes  are  flame 
spraying,  electric  arc  spraying,  plasma 
arc  spraying,  and  high  velocity  oxy-fuel. 
Unlike  the  other  plating  and  coating 
processes  discussed  previously  that 
involve  immersing  the  work  piece  in  a 
liquid-filled  tank,  thermal  spraying  is 
performed  in  a  spray  booth.  Thermal 
spraying  is  not  a  complete  substitute  for 
tank  plating  because  thermal  spraying 
can  only  apply  metal  coatings  to  line-of> 
sight  surfaces  and  does  not  penetrate 
into  the  depressions  and  holes  of  the 
work  piece  as  in  tank  plating. 

Dry  Mechanical  Polishing  Processes. 
Dry  mechanical  polishing  is  performed 
using  hard-faced  wheels  constructed  of 
muslin,  canvas,  felt  or  leather.  Abrasives 
are  applied  to  the  wheels  with  synthetic 
adhesives  or  cements,  typically  silicate- 
base  cements.  Abrasive  belts  coated 
with  adhesives  and  abrasives  in  the 
same  way  as  the  wheels  are  also  used 
for  polishing.  Lubricants  including  oil, 
grease,  tallow,  and  special  bar  lubricants 
are  often  used  to  prevent  gouging  and 
tearing  when  a  fine  polished  surface  is 
required  and  also  to  minimize  frictional 
heat. 

2.  Plating  and  Polishing  Metal  HAP 
Emission  Sources 

In  the  plating  industry,  the  metal 
being  plated  is  part  of  the  product  sold, 
therefore,  any  metal  HAP  emissions  are 
an  economic  loss,  i.e.,  cost,  to  the 
facility  and  are  avoided  as  much  as 
possible.  Generally,  the  primary  plating 
and  polishing  metal  HAP  emission 
sources  are  the  tanks  in  which  plating 
processes  occur. 

Electrolytic  Plating  and  Polishing 
Metal  HAP  Emissions.  The  primary 
mechanism  that  can  release  any  metal 
HAP,  including  the  plating  and 
polishing  metal  HAP,  from  electrolytic 
plating  and  polishing  tanks  is  the 
evolution  of  hydrogen  and  oxygen  gas  in 
bubbles  that  form  on  the  surfaces  of  the 
submerged  work  piece,  or  on  anodes  or 
cathodes  during  electroplating.  These 
gas  bubbles  rise  to  the  surface  and  then 
burst,  carrying  liquid  with  them  in  the 
form  of  a  fine  mist.  In  electroplating,  the 
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rate  of  bubbling  is  a  function  of  the 
chemical  or  electrochemical  activity  in 
the  tank  and  increases  with  the  amount 
of  work  in  the  tank,  the  strength  and 
temperature  of  the  solution,  and  the 
current  densities  in  the  plating  tanks. 

A  term  commonly  used  to  describe 
the  ease  or  difficulty  of  electroplating  a 
specific  metal  is  its  cathodic  efficiency, 
which  refers  to  the  ability  of  the  cathode 
to  reduce  the  metal  to  the  elemental 
form  so  that  the  metal  can  be  plated 
onto  the  part  surface.  The  cathodic 
efficiencies  of  nickel  and  cadmium,  the 
most  common  metals  plated  in  the 
plating  and  polishing  industry  of  this 
proposed  rule,  are  high  and  on  the  order 
of  90  percent  or  more.  Chromium,  on 
the  other  hand,  has  a  relatively  low 
cathodic  efficiency  of  less  than  20 
percent.  Plating  processes  with  high 
cathodic  efficiencies,  such  as  nickel  and 
cadmium,  generate  less  gassing  at  the 
anode  and  consequently  have  lower 
emissions  than  plating  processes  with 
low  cathodic  efficiencies,  such  as 
chromium. 

As  discussed  above  in  section  (1), 
“Plating  and  Polishing  Processes,” 
WAFS,  a  common  ingredient  in  plating 
tanks  for  purposes  of  generating  a  better 
plated  product,  also  incidentally  lower 
the  surface  tension  of  the  bath.  The 
WAFS  act  to  reduce  the  amount  of 
energy  released  when  gas  bubbles  rise  to 
the  surface  of  the  bath  and  burst, 
thereby  reducing  the  level  of  misting 
and  metal  HAP  emissions  from  the  tank. 
Because  WAFS  prevent  most  metal  HAP 
emissions  from  occurring,  they  are 
considered  a  pollution  prevention 
technique,  as  opposed  to  techniques 
that  control  emissions  after  they  occur, 
such  as  add-on  control  devices.  All  non¬ 
chromium  electroplating  baths  use 
WAFS,  except  for  cyanide 
electroplating.  The  reason  for  the 
exception  to  this  practice  is  discussed 
below. 

In  plating  tanks  that  use  cyanide  as  a 
major  bath  ingredient,  which  are 
operated  at  a  pH  of  at  least  12,  the  self¬ 
regulating  chemistry  of  the  cyanide  in 
the  bath  causes  the  bath  to  operate  as  if 
WAFS  were  being  used,  which  ensures 
an  optimum  plating  process,  as 
discussed  above  in  section  (1),  “Plating 
and  Polishing  Processes.”  All  cyanide 
plating  baths  are  composed  of  cyanide- 
metal  complexes  in  solution.  There  are 
little  metal  HAP  emissions  from  these 
tanks  because  the  metal  to  be  plated  is 
either  bound  in  the  metal-cyanide 
complex  or  reduced  at  the  cathode  to 
elemental  metal  and  plated  onto  the 
immersed  parts.  Emissions  of  cyanide  in 
the  form  of  hydrogen  cyanide  are  also 
low  or  nonexistent;  these  emissions 


would  occur  only  at  pH  values  less  than 

12. 

Non-Electrolytic  Plating  Metal  HAP 
Emissions.  Plating  tanks  that  do  not  use 
electrical  current  have  much  lower 
metal  HAP  emissions  than 
electroplating  tanks  because  the 
bubbling  that  occurs  from  electrolysis  is 
not  present.  Chromium  conversion 
coating  was  excluded  from  the  estimates 
of  chromium  emissions  in  the 
Occupational  Safety  and  Health  (OSHA) 
work  place  rule  for  hexavalent 
chromium  (Federal  Register  71  (39), 
10099-10385,  February  28,  2006). 

In  addition,  the  concentration  of  the 
metals  in  non-electrolytic  tanks  is  much 
lower  than  the  concentration  in  their 
electrolytic  bath  counterparts.  For 
example,  the  concentration  of  nickel  in 
an  electroless  plating  bath  is  less  than 
one  ounce  of  nickel  metal  per  gallon 
(oz/gal)  of  tank  contents  (less  than  7 
grams  per  liter  (g/L))  as  compared  to  the 
concentration  of  nickel  in  a  nickel 
electroplating  bath  of  13  oz/gal  (91  g/L). 
In  manganese  phosphating,  the 
manganese  concentration  is  less  than  1 
percent  by  volume  (v/v). 

Metal  HAP  Emissions  from 
Procedures  Used  for  All  Tank-based 
Processes.  Procedures  that  can  result  in 
emissions  from  all  plating  and  polishing 
tanks  are:  Bath  agitation;  placement  of 
the  work  pieces  in  the  tank;  and 
removal  of  the  work  pieces  from  the 
tank.  Bath  agitation  typically  is 
accomplished  by  air  sparging  (i.e., 
bubbling  air  through  the  tank),  or  by 
mechanical  agitation  using  eductors; 
emissions  generally  are  greater  when  air 
sparging  is  used. 

Plating  emissions  can  also  be  affected 
by  whether  rack  or  barrel  plating  is 
performed.  In  rack  plating,  the  parts  to 
be  plated  are  mounted  on  racks  and 
immersed  in  the  plating  solution,  where 
they  remain  stationary.  In  barrel  plating, 
the  parts  to  be  plated  are  placed  in  a 
slotted  or  perforated  barrel  that  is 
immersed  in  the  plating  solution  and 
rotated  to  ensure  even  coverage  of  the 
plate  on  the  parts.  The  movement  of  the 
barrel  has  the  potential  to  cause  more 
emissions  to  be  generated  than  rack 
plating. 

Metal  HAP  Emissions  from  Thermal 
Spraying  and  Dry  Mechanical  Polishing 
Processes.  Metal  HAP  emissions  from 
thermal  spraying  and  dry  mechanical 
polishing  are  in  the  form  of  particulate 
matter  (PM).  In  thermal  spraying,  the 
PM  is  emitted  as  excess  metal  spray  that 
results  from  over-spraying  during 
application  of  the  metal  to  the  product. 
The  PM  emitted  from  dry  mechanical 
polishing  results  mostly  from  excess 
plated  metal  that  is  removed  from  the 
product  along  with  a  small  amount  of 


PM  that  originates  from  the  abrasive 
material  on  the  polishing  wheel  or 
machine.  For  affected  plating  and 
polishing  area  sources,  all  the  PM 
described  above,  except  the  PM  from 
abrasive  material  on  the  wheel,  includes 
metal  HAP. 

3.  Plating  and  Polishing  Metal  HAP 
Emission  Controls 

As  discussed  above  in  section  (2), 
“Plating  and  Polishing  Metal  HAP 
Emission  Sources,”  the  metal  being 
plated  is  part  of  the  products  from  the 
plating  industry,  therefore,  any  metal 
HAP  emissions  are  an  economic  loss 
(i.e.,  cost)  to  the  facility  and  are  avoided 
as  much  as  possible.  Consequently,  a 
variety  of  methods  are  used  by  the 
industry  to  prevent  emissions  from 
plating  and  polishing  processes.  These 
methods  are  designed  to  reduce  the 
amount  of  metal  HAP  emitted  from 
plating  tanks  by  using  what  is  called 
“in-tank  controls,”  that  are  discussed  in 
more  detail  below. 

Some  facilities  use  add-on  control 
systems  to  control  emissions  from 
plating  and  polishing  tanks  that  involve 
capturing  emissions  and  exhausting 
them  to  add-on  emission  control 
devices.  Control  systems  are  the 
combination  of  a  capture  system  and  an 
add-on  control  device.  The  capture 
system  is  designed  to  collect  and 
transport  air  emissions  from  the  affected 
source  to  the  control  device.  The  overall 
control  efficiency  of  any  control  system 
is  a  combination  of  the  ability  of  the 
system  to  capture  the  air  emissions  (i.e., 
the  capture  efficiency)  and  the  control 
device  efficiency.  Consequently,  it  is 
important  to  achieve  good  capture  to 
ensure  good  overall  control  efficiency. 
Capture  devices  that  are  known  to 
provide  high  capture  efficiencies 
include  hoods,  enclosures,  or  any  other 
duct  intake  devices  with  ductwork, 
dampers,  manifolds,  plenums,  or  fans. 

Aad-on  controls  in  the  plating  and 
polishing  industry  are  used  to  control 
water  vapor  (steam)  and  other  non-HAP 
tank  ingredients  that  evaporate  from  the 
tank.  These  add-on  control  systems  also 
incidentally  capture  and  control  any 
metal  HAP  that  may  be  emitted  from  the 
tank.  In  addition,  add-on  controls  are 
used  to  control  PM,  which  is  a  surrogate 
for  metal  HAP,  from  thermal  spraying 
and  dry  mechanical  polishing  processes. 
These  add-on  controls  are  discussed  in 
more  detail  below. 

In-tank  Pollution  Prevention  Controls. 
Wetting  agent/ fume  suppressants,  as 
previously  discussed,  are  ingredients 
included  in  plating  tanks  for  purposes 
of  generating  a  better  plated  product. 
The  WAFS  also  incidentally  lower  the 
surface  tension  of  the  bath  and  in  turn 
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the  metal  HAP  emissions,  and  therefore 
are  a  pollution  prevention  control 
technique.  The  WAFS  act  to  reduce  the 
amount  of  energy  released  when  gas 
bubbles  rise  to  the  surface  of  the  bath 
and  burst,  thereby  significantly  reducing 
the  level  of  misting  and  metal  HAP 
emissions  from  the  tank.  All  non¬ 
cyanide  electroplating  baths  use  WAFS. 

Data  compiled  during  the 
development  of  the  NESHAP  for 
“Chromium  Emissions  From  Hard  and 
Decorative  Chromium  Electroplating 
and  Chromium  Anodizing  Tanks 
(subpart  N),  hereafter  called  the 
“Chromium  Electroplating  NESHAP,” 
and  during  a  recent  study  of  nickel 
plating  sponsored  by  EPA’s  Office  of 
Research  and  Development  (ORD), 
demonstrated  that  plating  tanks  that  use 
WAFS  have  significantly  lower 
emissions  than  tanks  that  do  not  use 
wetting  agents.  The  use  of  WAFS  was 
found  to  reduce  plating  emissions  by  up 
to  95  percent,  depending  on  the  initial 
level  of  emissions  without  WAFS. 

Other  types  of  in-the-tank  controls  for 
plating  tanks  include  foam  blankets  and 
polyballs,  both  of  which  reduce 
emissions  by  covering  the  liquid  surface 
of  the  tank  thereby  minimizing  the 
misting  that  results  from  the  bursting  of 
gas  bubbles  at  the  tank  surface.  These 
technologies  are  estimated  to  reduce 
emissions  by  70  to  80  percent  provided 
they  cover  the  entire  surface  of  the  tank 
bath.  The  difficulty  in  maintaining 
complete  coverage  of  the  tank  surface 
prevents  many  plants  from  using  foam 
blankets  and  polyballs  as  their  sole 
emission  control  technique. 

Tank  Add-on  Controls.  Add-on 
controls  are  used  in  plating  and 
polishing  facilities  to  collect  water 
vapor  (steam)  and  other  non-HAP  tank 
ingredients  that  evaporate  from  the  tank. 
These  add-on  controls  also  incidentally 
capture  and  control  any  metal  HAP  that 
may  be  emitted  from  the  tank.  Add-on 
control  devices  used  to  reduce 
emissions  from  plating  and  polishing 
tanks  include  composite  mesh  pads 
(CMP),  packed  bed  scrubbers  (PBS),  and 
mesh  pad  mist  eliminators  (MPME). 
CMP,  which  are  used  on  many 
chromium  electroplating  tanks,  operate 
at  99  percent  control  efficiency.  The 
data  compiled  for  the  Chromium 
Electroplating  NESHAP  demonstrate 
that  PBS  operate  at  94  to  99  percent 
control  efficiency.  MPME  typically 
achieve  98  to  99  percent  control.  Simple 
mist  eliminators  reduce  emissions  by  80 
to  99  percent  depending  on  design; 
chevron  blade  mist  eliminators  achieve 
80  to  95  percent  control. 

The  overall  control  efficiency  of  any 
control  system  is  a  combination  of  the 
ability  of  the  system  to  capture  the 


fumes  [i.e.,  capture  efficiency)  and  the 
control  device  efficiency.  The  capture 
system  transports  the  HAP  emissions 
from  the  affected  source  to  the  control 
device;  consequently,  it  is  important  to 
achieve  good  capture  of  the  plating  HAP 
emissions  to  ensure  control  of  the 
majority  of  the  metal  HAP  emissions. 
Capture  devices  that  are  known  to 
provide  high  capture  efficiencies 
include  hoods,  enclosures,  or  any  other 
duct  intake  devices  with  ductwork, 
dampers,  manifolds,  plenums,  or  fans 
that  draw  greater  than  90  percent  of  the 
emissions  from  the  process  into  the 
control  device. 

Thermal  Spraying  Add-on  Controls. 
Thermal  spraying  processes  in  the 
plating  and  polishing  industry  are 
performed  in  spray  booths  where  metal 
HAP  emissions  are  most  often 
controlled  with  add-on  controls  for  PM 
such  as  fabric  filters  or  high  efficiency 
particulate  air  (HEPA)  filters.  Both  of 
these  filtration  techniques  reduce 
emissions  by  95  to  99  percent, 
depending  on  the  capture  efficiency  of 
the  system,  as  discussed  above  under 
“Tank  Add-on  Controls.”  Water 
curtains,  which  achieve  90  percent 
control,  also  are  used  in  the  plating  and 
polishing  industry  for  controlling  PM 
from  thermal  spraying. 

The  large  amount  of  PM  generated 
during  thermal  spraying  has  made  it 
necessary  for  facilities  to  control  the  PM 
emitted  at  all  times  to  protect  the 
worker  and  working  environment. 
Consequently,  by  controlling  the  PM 
facilities  are  also  simultaneously 
controlling  the  metal  HAP,  where  the 
PM  is  a  surrogate  for  the  metal  HAP. 

Dry  Mechanical  Polishing  Controls. 
The  metal  HAP  emissions  from  dry 
mechanical  polishing,  which  are  in  the 
form  of  PM  in  this  process,  are 
controlled  with  a  control  system,  as 
discussed  above  in  section  II  (E)(3), 
“Plating  and  Polishing  Metal  HAP 
Emission  Controls.”  Historically,  the 
large  amount  of  PM  generated  during 
the  dry  mechanical  polishing  operations 
has  made  it  necessary  for  facilities  to 
control  the  PM  emitted  at  all  times  to 
protect  the  work  environment.  Metal 
HAP  are  simultaneously  controlled  as 
an  additional  benefit  of  this  current 
control  practice. 

The  control  system  for  dry 
mechanical  polishing  is  the 
combination  of  a  capture  system  and  an 
add-on  control  device.  The  capture 
system  is  designed  to  collect  and 
transport  air  emissions  from  the  affected 
source  to  the  control  device.  The  overall 
control  efficiency  of  a  control  system  is 
a  combination  of  the  ability  of  the 
system  to  capture  the  air  emissions  (i.e., 
the  capture  efficiency)  and  the  control 


device  efficiency.  Consequently,  it  is 
important  to  achieve  good  capture  to 
ensure  good  overall  control  efficiency. 

Capture  devices  that  are  known  to 
provide  high  capture  efficiencies 
include  hoods  or  any  other  duct  intake 
devices  with  ductwork,  dampers, 
manifolds,  plenums,  or  fans.  Control 
devices  used  for  dry  mechanical 
polishing  include  filtration  devices  such 
as  cartridge,  fabric,  or  HEPA  filters, 
where  PM  is  controlled  as  a  surrogate 
for  metal  HAP.  These  control  techniques 
reduce  PM  and  metal  HAP  emissions  by 
more  than  90  percent,  depending  on  the 
capture  efficiency  of  the  system. 
Complete  capture  of  the  PM  (and  also 
metal  HAP)  by  the  exhaust  system  is  not 
typical  in  this  industry  because  of  the 
need  for  the  workers  to  be  close  to  the 
polishing  wheels,  which  precludes  the 
use  of  total  enclosures. 

III.  Summary  of  Proposed  Standards 

A.  Do  the  proposed  standards  apply  to 
my  source? 

The  proposed  subpart  WWWWWW 
applies  to  new  and  existing  area  sources 
of  plating  and  polishing  that  use  any  of 
the  plating  and  polishing  metal  HAP 
(cadmium,  chromium, i:  lead, 
manganese,  or  nickel)  in  tanks  or 
thermal  spraying  processes;  and  dry 
mechanical  polishing  operations  used  to 
remove  or  polish  products  with  these 
metal  HAP.  A  new  source  is  any 
affected  source  where  you-commenced 
construction  or  reconstruction  of  the 
affected  source  on  or  after  the  date  that 
this  proposed  rule  is  published  in  the 
Federal  Register. 

B:  When  do  I  comply  with  the  proposed 
standards? 

All  existing  area  source  facilities  with 
operations  subject  to  this  proposed  rule 
would  be  required  to  comply  with  the 
rule  requirements  for  their  existing 
operations  no  later  than  2  years  after  the 
date  of  publication  of  the  final  rule  in 
the  Federal  Register.  The  owner  or 
operator  of  a  new  area  source  operation 
would  be  required  to  comply  with  the 
rule  requirements  by  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register  or  upon  startup, 
whichever  is  later. 


'  Regulated  sources  do  not  include  chromium 
electroplating  and  chromium  anodizing  sources,  as 
those  sources  are  subject  to  40  CFR  part  63,  subpart 
N,  “Chromium  Emissions  from  Hard  and  Decorative 
Chromium  Electroplating  and  Chromium  Anodizing 
Tanks.” 
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C.  What  emissions  control  requirements 
is  EPA  proposing? 

1.  Controls  for  All  Affected  Plating  and 
Polishing  Process  Tanks 

Owners  or  operators  of  all  new  and 
existing  affected  plating  and  polishing 
processes  performed  in  tanks,  regardless 
of  bath  pH,  presence  of  cyanide,  or  use 
of  electricity,  would  be  required  to 
comply  with  the  following  management 
and  pollution  prevention  practices:  (1) 
Minimize  bath  agitation  when  removing 
tank  objects:  (2)  maximize  dripping  of 
bath  solution  back  into  tank  by 
extending  drip  time  when  removing  the 
tank  objects  and  using  drain  boards 
(also  known  as  drip  shields):  (3) 
optimize  the  design  of  barrels,  racks, 
and  parts  to  minimize  dragout  of  bath 
solution,  such  as  by  using  slotted  barrels 
and  tilted  racks,  or  by  using  designs 
with  flow-through  holes  to  allow  the 
tank  solution  to  drip  back  into  the  tank; 

(4)  use  tank  covers,  if  available  on-site 
at  the  facility,  whenever  possible  (i.e., 
not  during  lifting  or  lowering  parts):  and 

(5)  minimize  or  reduce  heating  during 
tank  operation  and  when  tanks  are  not 
in  use. 

2.  Controls  for  Non-cyanide  Electrolytic 
Process  Tanks  Operated  at  pH  Less  than 
12. 

Non-cyanide  electrolytic  process 
tanks  are  operated  at  pH  less  than  12 
(hereafter  referred  to  as  non-cyanide 
electrolytic  process  tanks)  and  include 
tanks  that  are  used  for  electroplating, 
electroforming,  or  electropolishing,  as 
defined  in  §63.11510,  “Definitions.” 
This  proposed  rule  would  require 
owners  or  operators  of  new  and  existing 
affected  non-cyanide  electrolytic 
processes,  which  are  operated  at  a  pH  of 
less  than  12,  to  use  a  WAFS  in  the  tank 
bath  as  directed  by  the  manufacturer  of 
plating  chemicals,  as  an  equipment 
standard.  All  electroplating  baths  in  the 
plating  and  polishing  source  category 
use  WAFS,  except  for  tanks  that  perform 
electroplating  with  cyanide  in  the  bath. 
This  proposed  rule  would  also  require 
owners  or  operators  of  affected  non¬ 
cyanide  electrolytic  process  tanks  to 
implement  the  management  and 
pollution  prevention  practices  described 
previously  in  section  (1),  “Controls  for 
All  Affected  Tanks.” 

The  requirement  for  WAFS  would  not 
apply  to  cyanide  electroplating  and 
electroforming  tanks  that  operate  at  pH 
of  12  or  greater,  or  facilities  that  comply 
with  the  requirement  for  electroplating 
for  short  time  periods  discussed  below. 
The  in-tank  control  requirements 
proposed  for  these  processes  are 
discussed  below  in  sections  (4)  and  (5). 


To  meet  the  requirement  for  WAFS, 
the  owner  or  operator  would  operate 
either  a  tank  with  bath  chemistry  that 
includes  a  WAFS  or  add  WAFS 
separately  to  the  bath.  The  owner  or 
operator  would  also  document  that 
WAFS  are  added  when  each  tank  is 
initially  filled  for  plating  and  polishing 
operations.  For  tanks  where  WAFS  are 
separately  purchased  tank  ingredients, 
the  use  of  WAFS  would  also  be 
documented  every  time  other  bath 
ingredients  are  replenished  during  the 
plating  process,  where  the  WAFS  are  to 
be  added  in  the  same  proportion  as  in 
the  original  bath. 

As  a  compliance  option  we  are 
proposing  that  in  lieu  of  using  WAFS, 
facilities  may  use  control  systems  that 
include  capture  devices  designed  to 
capture  the  plating  and  polishing  metal 
HAP  emissions  from  the  tanks  and  to 
transport  these  metal  HAP  emissions  to 
CMP,  PBS,  or  MPME  control  devices. 
These  control  systems  include  capture 
devices  such  as  hoods,  enclosures,  or 
any  other  duct  intake  devices  with 
ductwork,  dampers,  manifolds, 
plenums,  or  fans.  The  use  of  such 
capture  devices,  in  combination  with 
CMP,  PBS,  and  MPME  control  devices, 
if  operated  according  to  the 
manufacturers’  specifications,  has  been 
demonstrated  to  achieve  equivalent 
emission  reductions  to  WAFS,  which 
we  determined  to  be  GACT  for  non¬ 
cyanide  electrolytic  process  tanks). 
Add-on  controls  are  used  to  control 
water  vapor  (steam)  and  other  non-HAP 
tank  ingredients  that  evaporate  from  the 
tank:  these  add-on  controls  also 
incidentally  capture  and  control  any 
metal  HAP  that  may  be  emitted  from  the 
tank  at  a  level  of  at  least  95  percent 
control  when  operated  according  to  the 
manufacturer’s  specifications. 

Facilities  that  would  like  to  use 
equipment  other  than  those  listed  above 
can  seek  approval  to  do  so  pursuant  to 
the  procedures  in  §  63.6(g)  of  the 
General  Provisions  to  part  63,  which 
require  the  owner  or  operator  to 
demonstrate  that  the  alternative  means 
of  emission  limitation  achieves  at  least 
equivalent  HAP  emission  reductions  as 
the  controls  specified  in  this  rule. 

3.  Non-electrolytic  (Electroless)  Process 
Tanks 

This  proposed  rule  would  require 
owners  or  operators  of  new  and  existing 
affected  non-electrolytic  process  tanks 
to  implement  the  management  and 
pollution  prevention  practices  described 
previously  in  section  (1),  “Controls  for 
All  Affected  Tanks.”  Affected  non- 
electrolytic  processes  under  this 
proposed  rule  would  include  but  are  not 
limited  to  processes  such  as  electroless 


nickel  plating;  chromate  conversion 
coating;  manganese  phosphating;  and 
nickel  acetate,  dichromate,  and  lead 
sealing  processes. 

4.  Controls  for  Electroplating  and 
Electroforming  Process  Tanks  with 
Cyanide  Operated  at  a  pH  Equal  to  or 
Greater  than  12 

This  proposed  rule  would  require 
owners  or  operators  of  new  and  existing 
affected  electroplating  and 
electroforming  process  tanks  with 
cyanide  operated  at  pH  equal  to  or 
greater  than  12,  to  implement  the 
management  and  pollution  prevention 
practices  described  in  section  (1)  above, 
“Controls  for  All  Affected  Tanks.” 

5.  Controls  for  Flash  or  Short-term 
Electroplating  Process  Tanks 

Under  this  proposed  rule,  new  and 
existing  affected  “flash”  or  short-term 
electroplating  processes  are  defined  to 
be  tanks  that  perform  plating  no  more 
than  1  hour  per  day  or  3  minutes  per 
hour  of  plating  time;  or  use  covers  for 
95  percent  of  the  total  plating  time. 
These  electroplating  processes  are 
performed  infrequently  or  for  short 
periods  of  time,  some  of  which  are  on 
the  order  of  30  seconds  or  less,  as  a 
quick  dip.  These  tanks  would  be 
required  to  meet  the  management  and 
pollution  prevention  practices, 
described  previously  in  section  (1) 
above,  “Controls  for  All  Affected 
Tanks,”  which  include  the  requirement 
to  reduce  the  heat  when  the  tanks  are 
not  in  use. 

6.  Controls  for  Thermal  Spraying 
Processes 

For  existing  affected  thermal  spraying 
processes,  this  proposed  rule  would 
require  control  systems  that  are 
designed  to  provide  capture  of  the 
plating  and  polishing  metal  HAP 
emissions  from  thermal  spraying 
processes  and  transport  these  metal 
HAP  emissions  to  water  curtains,  fabric 
filters,  or  HEPA  filters.  The  control 
systems  include  capture  devices  such  as 
hoods,  enclosures,  or  any  other  duct 
intake  devices  with  ductwork,  dampers, 
manifolds,  plenums,  or  fans.  The  use  of 
such  capture  devices  in  combination 
with  water  curtains,  fabric  filters,  or 
HEPA  filters,  if  operated  according  to 
the  manufacturers  specifications,  have 
been  demonstrated  to  achieve  at  least  90 
percent  overall  control.  Based  on  our 
surveys  and  a  thorough  review  of  the 
industry,  we  determined  that  the  above 
capture  and  control  devices  are 
currently  used  by  the  industry. 

This  proposed  rule  would  require 
new  thermal  spraying  processes  to 
install  control  systems  that  are  designed 
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to  provide  capture  and  control  of  the 
metal  HAP  emissions  from  these  sources 
and  that  transport  these  emissions  from 
the  affected  source  to  fabric  or  HEPA 
filters.  These  control  systems  include 
capture  devices  such  as  hoods, 
enclosures,  or  any  other  duct  intake 
devices  with  ductwork,  dampers, 
manifolds,  plenums,  or  fans.  The  use  of 
such  capture  devices  in  combination 
with  fabric  or  HEPA  filters,  if  operated 
according  to  the  manufacturers 
specifications,  have  been  demonstrated 
to  achieve  95  percent  overall  control. 
Based  on  our  surveys  and  a  thorough 
review  of  the  industry,  we  determined 
that  the  above  capture  and  control 
devices  are  currently  used  by  the 
industry. 

Facilities  that  would  like  to  use 
-  equipment  other  than  those  listed  above 
can  seek  approval  to  do  so  pursuant  to 
the  procedures  in  §  63.6(g)  of  the 
General  Provisions  to  part  63,  which 
require  the  owner  or  operator  to 
demonstrate  that  the  alternative  means 
of  emission  limitation  achieves  at  least 
equivalent  HAP  emission  reductions  as 
the  controls  specified  in  this  proposed 
rule. 

7.  Controls  for  Dry  Mechanical 
Polishing  Operations 

For  new  and  existing  affected  dry 
mechanical  polishing  operations,  this 
proposed  rule  would  require  control 
systems  that  are  designed  to  capture  the 
plating  and  polishing  metal  HAP 
emissions  from  dry  mechanical 
polishing  ope  ations  and  transport  these 
metal  HAP  emissions  to  cartridge, 
fabric,  or  HEPA  filters.  These  control 
systems  include  capture  devices  such  as 
hoods,  enclosures,  or  any  other  duct 
intake  devices  with  ductwork,  dampers, 
manifolds,  plenums,  or  fans.  The  use  of 
such  capture  devices  in  combination 
with  cartridge,  fabric,  or  HEPA  filters,  if 
operated  according  to  the  manufacturers 
specifications,  have  been  demonstrated 
to  achieve  90  percent  overall  control. 
Based  on  our  surveys  and  a  thorough 
review  of  the  industry,  we  determined 
that  the  above  capture  and  control 
devices  are  currently  used  by  the 
industry.  Complete  capture  of  the  PM, 
which  is  a  surrogate  for  metal  HAP,  by 
the  exhaust  system  is  not  typical  in  this 
industry  because  of  the  need  for  the 
workers  to  be  close  to  the  polishing 
wheels  and  which  precludes  the  use  of 
total  enclosures. 

Facilities  that  would  like  to  use 
equipment  other  than  those  listed  above 
can  seek  approval  to  do  so  pursuant  to 
the  procedures  in  §  63.6(g)  of  the 
General  Provisions  to  part  63,  which 
require  the  owner  or  operator  to 
demonstrate  that  the  alternative  means 


of  emission  limitation  achieves  at  least 
equivalent  HAP  emission  reductions  as 
the  controls  specified  in  this  proposed 
rule. 

D.  What  are  the  initial  compliance 
requirements? 

To  demonstrate  initial  compliance 
with  this  proposed  rule,  owners  or 
operators  of  affected  new  or  existing 
plating  and  polishing  tanks  would 
certify  they  have  implemented  the 
management  and  pollution  prevention 
practices  specified  in  this  proposed  rule 
and  are  maintaining  the  appropriate 
records  to  document  compliance.  The 
owner  or  operator  of  a  facility  that  uses 
an  affected  flash  electroplating  process 
would  also  demonstrate  initial 
compliance  by  documenting  that  the 
plating  tank  is  operated  no  more  than  1 
hour  per  day  or  3  minutes  per  hour;  or 
that  the  tank  is  covered  for  at  least  95 
percent  of  the  plating  time. 

Owners  or  operators  of  affected  new 
or  existing  non-cyanide  electrolytic 
process  tanks  that  comply  with  the 
WAFS  requirement  would  demonstrate 
initial  compliance  with  this  proposed 
rule  by  certifying  that  WAFS  has  been 
added  to  the  tank  when  each  tank  is 
initially  filled  for  plating  and  polishing 
operations,  according  to  the 
manufacturer’s  specifications  and 
operating  instructions.  In  addition, 
owners  or  operators  of  all  affected 
electrolytic  process  tanks  would  certify 
that  they  have  implemented  the 
management  and  pollution  prevention 
practices  required  for  all  affected  plating 
tanks  in  this  proposed  rule. 

As  an  alternative  to  the  use  of  WAFS, 
we  are  proposing  as  a  compliance 
option  that  owners  or  operators  of 
affected  new  or  existing  non-cyanide 
electrolytic  process  tanks  use  a  control 
system  that  captures  the  metal  HAP 
emissions  from  plating  tanks  and 
transports  these  emissions  to  CMP,  PBS, 
or  MPME.  These  control  systems  are 
known  to  be  able  to  achieve  at  least  95 
percent  control  efficiency  if  operated 
according  to  the  manufacturers’ 
specifications.  Owners  or  operators  can 
use  other  devices  to  the  extent  those 
devices  provide  at  least  equivalent  HAP 
emission  reductions  and  are  approved 
in  accordance  with  the  procedures  of  40 
CFR  63.6(g). 

Owners  or  operators  that  choose  the 
alternative  compliance  option  (i.e. ,  that 
use  either  CMP,  PBS,  or  MPME),  would 
certify  that  they  have  installed  and  are 
operating  an  emissions  control  system 
according  to  the  manufacturer’s 
specifications  and  operating 
instructions,  and  that  the  control  system 
is  designed  to  provide  capture  of  the 
metal  HAP  emissions  from  these  sources 


and  transport  these  emissions  from  the 
affected  source  to  CMP,  PBS,  or  MPME 
which  achieve  equivalent  emission 
reductions  to  the  use  of  WAFS.  Capture 
devices  include  devices  such  as  hoods, 
enclosures,  or  any  other  duct  intake 
devices  with  ductwork,  dampers, 
manifolds,  plenums,  or  fans.  These 
control  systems  have  been  demonstrated 
to  achieve  equivalent  emission 
reductions  to  the  use  of  WAFS  if 
operated  according  with  the 
manufacturer’s  specifications.  Facilities 
could  demonstrate  that  other  control 
devices  are  at  least  equivalent  for 
control  of  metal  HAP  emissions 
according  to  the  procedures  in  §  63.6(g) 
of  the  General  Provisions  to  part  63. 

The  owners  or  operators  of  affected 
new  and  existing  dry  mechanical 
polishing  processes  would  demonstrate 
initial  compliance  by  certifying  that 
they  have  installed  and  are  operating  an 
emissions  control  system  according  to 
the  manufacturer’s  specifications  and 
operating  instructions  and  that  the 
capture  system  is  designed  to  provide 
capture  of  the  metal  HAP  emissions 
from  these  sources  and  to  transport 
these  emissions  from  the  affected  source 
to  cartridge,  fabric,  or  HEPA  filters. 
Capture  devices  include  devices  such  as 
hoods,  enclosures,  or  any  other  duct 
intake  devices  with  ductwork,  dampers, 
manifolds,  plenums,  or  fans  that 
transport  the  metal  HAP  from  the 
process  into  cartridge,  fabric,  or  HEPA 
filters.  These  control  systems  have  been 
demonstrated  to  achieve  90  percent 
control  if  operated  according  with  the 
manufacturer’s  specifications.  Facilities 
could  demonstrate  that  other  control 
devices  are  at  least  equivalent  for 
control  of  metal  HAP  emissions 
according  to  the  procedures  in  §  63.6(g) 
of  the  General  Provisions  to  part  63. 

Owners  or  operators  of  affected 
existing  thermal  spraying  processes 
would  demonstrate  initial  compliance 
by  certifying  that  they  have  installed 
and  are  operating  an  emissions  control 
system  according  to  the  manufacturer’s 
specifications  and  operating 
instructions,  and  that  the  control  system 
is  designed  to  provide  capture  of  the 
metal  HAP  emissions  from  these  sources 
and  to  transport  these  emissions  from 
the  affected  source  to  water  curtains, 
fabric  filters,  or  HEPA  filters.  Capture 
devices  include  devices  such  as  hoods, 
enclosures,  or  any  other  duct  intake 
devices  with  ductwork,  dampers, 
manifolds,  plenums,  or  fans.  These 
control  systems  have  been  demonstrated 
to  achieve  at  least  90  percent  control  if 
operated  according  to  the 
manufacturer’s  specifications.  Facilities 
could  demonstrate  that  other  control 
systems  are  at  least  equivalent  for 
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control  of  metal  HAP  emissions 
according  to  the  procedures  in  §  63.6(g) 
of  the  General  Provisions  to  part  63. 

Owners  or  operators  of  affected  new 
thermal  spraying  processes  would 
demonstrate  initial  compliance  by 
certifying  that  they  have  installed  and 
are  operating  an  emissions  control 
system  according  to  the  manufacturer’s 
specifications  and  operating 
instructions  and  that  the  control  system 
is  designed  to  provide  capture  of  the 
metal  HAP  emissions  from  these  sources 
and  transport  these  emissions  from  the 
affected  source  to  fabric  or  HEPA  filters. 
Capture  devices  include  devices  such  as 
hoods,  enclosures,  or  any  other  duct 
intake  devices  with  ductwork,  dampers, 
manifolds,  plenums,  or  fans.  These 
control  systems  have  been  demonstrated 
to  achieve  95  percent  control  if  operated 
according  to  the  manufacturer’s 
specifications.  Facilities  could 
demonstrate  that  other  control  systems 
are  at  least  equivalent  for  control  of 
metal  HAP  emissions  according  to  the 
procedures  in  §  63.6(g)  of  the  General 
Provisions  to  part  63. 

E.  What  are  the  continuous  compliance 
requirements? 

This  proposed  rule  also  requires 
owners  or  operators  of  all  affected 
plating  and  polishing  process  tanks  to 
demonstrate  continuous  compliance  by 
adhering  to  the  management  and 
pollution  prevention  practices  specified 
in  this  proposed  rule  and  maintaining 
the  appropriate  records  to  document 
compliance. 

For  affected  non-cyanide  electrolytic 
process  tanks  that  comply  by  using 
WAFS,  where  the  WAFS  are  purchased 
separately  from  other  tank  materials,  the 
use  of  WAFS  would  be  documented 
every  time  other  bath  ingredients  are 
replenished  during  the  plating  process. 
The  WAFS  are  to  be  added  in  the  same 
proportion  as  in  the  original  bath, 
according  to  the  manufacturer’s 
specifications  and  operating 
instructions.  Records  would  also  be 
maintained  of  all  the  chemical 
additions.  The  WAFS  should  be  added 
in  proportion  to  the  amounts  of  other 
bath  chemistry  ingredients  that  are 
added  to  replenish  the  tank  bath,  as  in 
the  original  make-up  of  the  tank. 

Owners  or  operators  that  comply  with 
the  rule  by  operating  control  systems  are 
required  to  operate  and  maintain  each 
capture  system  and  add-on  control 
device  according  to  the  manufacturer’s 
specifications  and  operating 
instructions,  and  to  keep  these 
documents  at  the  facility  at  all  times  in 
a  location  where  it  can  be  easily 
accessed  by  the  operators.  Owners  or 
operators  also  are  required  to  maintain 


records  to  document  conformance  with 
this  requirement. 

The  owner  or  operator  of  a  facility 
that  uses  an  affected  flash  electroplating 
process  would  demonstrate  continuous 
compliance  by  keeping  records  of  daily 
plating  time;  the  time  the  tank  operates 
with  the  cover  in  place,  if  applicable; 
and  maintaining  the  appropriate  records 
to  document  compliance  with  the 
management  and  pollution  prevention 
practices  specified  in  this  proposed 
rule, 

F.  What  are  the  notification, 
recordkeeping,  and  reporting 
requirements? 

The  owner  or  operator  of  a  new  or 
existing  affected  source  is  required  to 
comply  with  certain  requirements  of  the 
General  Provisions  to  part  63,  which  are 
identified  in  Table  1  of  this  proposed 
rule.  Each  facility  is  required  to  submit 
an  Initial  Notification  and  a  Notification 
of  Compliance  Status  according  to  the 
requirements  in  40  CFR  63.9,  General 
Provisions  to  part  63.  The  owner  or 
operator  of  an  affected  source  is 
required  to  submit  an  annual 
compliance  certification  and,  if  there 
were  any  deviations  during  the  year,  a 
report  that  describes  the  deviations  and 
the  corrective  action  taken. 

Owners  and  operators  also  are 
required  to  maintain  all  records  that 
demonstrate  initial  and  continuous 
compliance  with  this  proposed  rule, 
including  records  of  all  required 
notifications  and  reports,  with 
supporting  documentation;  and  records 
showing  compliance  with  the 
management  and  pollution  prevention 
practices.  Owners  and  operators  would 
also  maintain  records  of  the  following, 
if  applicable:  Amount  and  frequency  of 
WAFS  additions;  daily  plating  time;  the 
time  the  tank  is  operated  with  a  cover 
in  place;  and  maintenance  of  any 
required  control  systems. 

IV.  Rationale  for  This  Proposed  Rule 

A.  How  did  we  select  the  source 
category? 

Plating  and  Polishing  was  listed  as  an 
area  source  category  on  June  26,  2002 
(67  FR  43112).  The  inclusion  of  this 
source  category  on  the  area  source 
category  list  was  based  on  data  from  the 
CAA  section  112(k)  inventory,  which 
represents  1990  urban  air  information. 
Those  data  indicated  that  plating  and 
polishing  plants  were  contributors  to 
emissions  of  five  of  the  listed  urban 
HAP  metals:  cadmium,  chromium, 
manganese,  nickel,  and  lead. 


B.  How  did  we  select  the  affected 
sources? 

The  affected  sources  for  the  proposed 
rule  include  plating  and  polishing  tanks 
(other  than  those  that  are  subject  to  the 
Chromium  Electroplating  NESHAP),  dry 
mechanical  polishing  operations,  and 
thermal  spray  processes,  which  have  the 
potential  to  emit  the  five  plating  and 
polishing  metal  HAP.  We  selected  these 
sources  because  the  plating  and 
polishing  metal  HAP  are  used  in  and 
have  the  potential  to  be  emitted  from 
these  sources. 

Electrolytic  process  tanks  emit  metal 
HAP  when  gas  bubbles  formed  by  the 
electrolytic  process  rise  to  the  tank 
surface  and  burst;  as  the  result  of  bath 
agitation,  particularly  when  air  sparging 
is  practiced;  and  from  the  placing  of 
parts  in,  or  the  removal  of  parts  from, 
the  tank.  Non-electrolytic  process  tanks 
emit  metal  HAP  as  the  result  of  bath 
agitation,  and  from  the  placing  of  parts 
in,  or  the  removal  of  parts  from,  the 
tank.  Emissions  of  metal  HAP  from 
thermal  spraying  result  from  overspray, 
when  the  sprayed  metal  does  not 
contact  or  adhere  to  the  target  part  and 
becomes  entrained  in  the  air.  Emissions 
of  metal  HAP  from  dry  mechanical 
polishing  operations  occur  as  the  result 
of  the  abrasion  of  metal  surfaces  and  the 
subsequent  entrainment  of  the  abraded 
particles  in  the  air. 

The  Plating  and  Polishing  Source 
Category  also  was  listed  as  an  area 
source  of  TCE  emissions.  Chlorinated 
solvents  such  as  TCE  are  used  as 
degreasers  in  the  plating  industry.  We 
subsequently  discovered  that  the  1990 
emissions  data  for  TCE  was  for  plating 
facilities  that  used  TCE  in  degreasing 
operations,  which  are  not  part  of  this 
source  category.  Rather,  these  emission 
units  at  both  major  and  area  sources  are 
subject  to  standards  for  halogenated 
solvent  cleaning  under  40  CFR  part  63, 
subpart  T.  Consequently,  we  are  not 
proposing  standards  for  TCE  from 
plating  and  polishing  facilities.  The 
plating  and  polishing  source  category 
listed  for  TCE  emissions  remains  a 
listed  source  category  pursuant  to 
section  112(c)(3)  of  this  part,  and  this 
proposed  rule  establishes  standards  for 
emissions  of  plating  and  polishing  metal 
HAP.  Therefore,  we  are  clarifying  that 
we  do  not  need  plating  and  polishing  to 
meet  the  section  112(c)(3)  90  percent 
requirement  regarding  area  source 
emissions  of  TCE. 

Several  plating  and  polishing  area 
source  facilities  also  perform  chromium 
electroplating  and  chromium  anodizing. 
The  chromium  electroplating  and 
chromium  anodizing  tanks  at  these 
facilities  are  already  subject  to  the 
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Chromium  Electroplating  NESHAP 
(subpart  N)  that  apply  to  both  major  and 
area  sources.  Therefore,  these  chromium 
electroplating  and  chromium  anodizing 
tanks  would  not  be  affected  sources 
under  the  proposed  rule  although  their 
plating  and  polishing  area  source 
processes  would  be  subject. 

C.  How  did  we  subcategorize  plating 
and  polishing  processes? 

As  part  of  the  GACT  analysis,  we 
considered  whether  there  were 
differences  in  processes,  sizes,  or  other 
factors  affecting  emissions  and  control 
technologies  that  would  warrant 
subcategorization.  Under  section 
112(d)(1)  of  the  CAA,  EPA  “may 
distinguish  among  classes,  types,  and 
sizes  within  a  source  category  or 
subcategory  in  establishing  such 
standards  *  *  *” 

In  our  review  of  the  available  data,  we 
observed  significant  differences  in  the 
chemistry  and  operation  of  some 
electroplating  and  electroforming 
processes.  We  therefore  have  identified 
three  subcategories  of  electrolytic 
process  units:  (1)  Non-cyanide 
electrolytic  process  tanks,  operated  at 
pH  less  than  12,  (2)  Electroplating  and 
electroforming  process  tanks  with 
cyanide,  operated  at  a  pH  greater  than 
or  equal  to  12;  and  (3)  Flash  or  short¬ 
term  electroplating  processes. 

Non-cyanide  electrolytic  process 
tanks  are  operated  at  pH  less  than  12, 
and  use  WAFS  as  part  of  their  normal 
bath  chemistry.  In  electroplating  and 
electroforming  process  tanks  that  have 
cyanide  in  the  bath  and  which  have  a 
pH  of  12  or  greater,  there  are  metal 
complexing  agents,  called  anions  or 
ligands,  which  keep  the  metals  to  be 
piated  in  solution  as  an  ionic  complex 
with  the  result  that  minimal  emissions 
of  either  the  anion  or  metal  HAP  occur. 
According  to  technical  literature,  these 
highly  alkaline  solutions  are  self- 
regulating  and  simulate  the  effect  of 
adding  WAFS  to  the  bath.  Ionic  baths 
are  used  in  the  plating  of  brass  (copper 
and  zinc),  bronze  (copper  and  tin), 
cadmium,  copper,  gold,  silver,  and  zinc, 
of  which  only  cadmium  is  an  urban 
HAP.  Note  that  electropolishing  is  not 
performed  with  cyanide. 

Flash  or  short-term  electroplating  is 
conducted  infrequently  and  for  short 
periods  of  time,  on  the  order  of  30 
seconds  or  less  as  a  quick  dip,  for  no 
more  than  3  minutes  total  per  hour. 
Facilities  that  use  this  process  generally 
keep  the  tanks  covered  and,  if  the  bath 
is  heated,  reduce  the  heat  when  the 
tanks  are  not  in  use.  General  practice  in 
the  industry  does  not  include 
monitoring  WAFS  levels  or  the  use  of 
add-on  emission  controls.  Only  a  small 


number  of  the  total  tanks  in  the  plating 
and  polishing  industry  are  “flash” 
plating  tanks,  and  are  estimated  to  be 
less  than  3  percent  of  all  tanks  in  the 
industry. 

D.  How  was  GACT  determined? 

As  provided  in  CAA  seetion  112(d)(5), 
we  are  proposing  standards  representing 
GACT  for  the  Plating  and  Polishing  Area 
Source  Category.  As  noted  in  section  II 
of  this  preamble,  the  statute  requires  the 
Agency  to  establish  standards  for  area 
sources  listed  pursuant  to  section  112(c) 
based  on  GACT.  The  statute  does  not  set 
any  condition  precedent  for  issuing 
standards  under  section  112(d)(5)  other 
than  that  the  area  source  category  or 
subcategory  at  issue  must  be  one  that 
EPA  listed  pursuant  to  section  112(c), 
which  is  the  case  here. 

The  tank-based  operations  of  this 
proposed  rule,  that  include 
electroplating  (without  chromium), 
electroless  plating,  and  polishing,  have 
little  or  no  emissions  compared  to 
chromium  electroplating.  We  evaluated 
the  control  technologies  and 
management  practices  that  reduce  HAP 
emissions  that  are  generally  available 
for  the  Plating  and  Polishing  Area 
Source  Category.  We  also  considered 
costs  and  economic  impacts  in 
determining  GACT.  We  believe  the 
consideration  of  costs  and  economic 
impacts  is  especially  important  for 
plating  and  polishing  area  sources 
because  requiring  additional  controls 
would  result  in  only  marginal 
reductions  in  emissions  at  very  high 
costs  for  modest  incremental 
improvement  in  control  for  this  area 
source  category.  Furthermore,  more  than 
90  percent  of  plating  and  polishing 
plants  are  small  businesses.  We  explain 
our  proposed  GACT  below,  in  sections 
(1)  through  (5). 

1 .  GACT  for  All  Plating  and  Polishing 
Process  Tanks 

From  the  2006  EPA  survey  of  the 
industry,  we  identified  several 
management  and  pollution  prevention 
practices  that  minimize  emissions  from 
plating  and  polishing  process  tanks  and 
are  commonly  used  in  the  industry. 
These  practices  include  minimizing 
bath  agitation  when  removing  and 
plating  parts;  maximizing  dripping  of 
tank  solution  back  into  bath  by 
extending  drip  time  when  removing  the 
tank  objects  and  using  drain  boards 
(also  known  as  drip  shields);  optimizing 
the  design  of  barrels,  racks,  and  parts  to 
minimize  dragout  of  bath  solution,  such 
as  by  using  slotted  barrels  and  tilted 
racks,  or  by  using  designs  with  flow¬ 
through  holes  to  allow  the  tank  solution 
to  drip  back  into  the  tank;  using  tank 


covers  whenever  possible;  and 
minimizing  or  reducing  heating  during 
tank  operation  and  when  the  tanks  are 
not  in  use. 

The  above  practices  reflect  the 
practices  employed  by  the  plating  and 
polishing  area  source  category.  In 
addition,  other  source  categories  with 
similar  industrial  processes  use  these 
same  management  practices  to  reduce 
HAP  emissions  and  water  pollution. 
Because  these  practices  are  standard 
industry  practice,  we  are  proposing  that 
these  practices  are  GACT  for  all  new 
and  existing  affected  plating  and 
polishing  processes  performed  in  tanks 
that  include  electrolytic  process  tanks 
with  and  without  cyanide,  as  well  as 
non-electrolytic  process  tanks.  The  costs 
of  implementing  these  management 
practices  are  reasonable  due  to  the 
relatively  small  amount  of  time  needed 
to  perform  the  practices,  the  relatively 
small  amount  of  materials  used,  and  . 
especially  because  they  are  oftentimes 
cost  savings  measures.  These  benefits 
were  reported  by  facilities  in  the  2006 
EPA  survey  and  in  discussions  with 
industry  representatives. 

Some  of  these  management  and 
pollution  prevention  practices  also  have 
the  co-benefit  of  reducing  water 
pollution  since  they  prevent  metal  from 
reaching  nearby  water  systems.  These 
pollution  prevention  practices  are  also 
recommended  for  this  industry  by  EPA’s 
Office  of  Water  for  this  industry.  See 
“Development  Document  for  the  Final 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Metal  Products  and 
Machinery  Point  Source  Category,” 

EP A-8 2 1  -B-0 3-00 1 ,  February  2003. 
[Available  at:  http://www.epa.gov/ 
guide/m  pm/tdd/index.htm] 

2.  GACT  for  Non-cyanide  Electrolytic 
Process  Tanks  Operated  at  pH  Less 
Than  12 

We  are  proposing  GACT  for  non¬ 
cyanide  electroplating  process  tanks, 
which  operate  at  pH  less  than  12,  to  be 
the  use  of  WAFS  in  the  plating  bath. 
This  requirement  was  also  the  control 
specified  as  MACT  in  the  Chromium 
Electroplating  NESHAP  that  applies  to 
both  major  and  area  sources. 

All  non-cyanide  electrolytic  plating 
tanks  that  operate  with  a  pH  less  than 
12  include  a  WAFS  in  the  bath 
chemistry  to  prevent  gas  bubbles  from 
adhering  to  the  surfaces  of  work  pieces, 
thereby  ensuring  a  smooth  plating 
finish  The  WAFS  also  lower  the  surface 
tension  of  the  bath  to  allow  the  bath 
solution  to  cover  or  coat,  i.e.,  “wet,”  the 
surfaces  of  the  parts  and  consequently 
also  lower  metal  HAP  emissions.  Using 
WAFS  to  maintain  the  bath  surface 
tension  below  specified  levels  is  one  of 
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the  control  options  specified  in  the 
Chromium  Electroplating  NESHAP.  The 
use  of  WAFS  is  also  a  pollution 
prevention  technique  since  it  prevents 
the  metal  HAP  from  being  emitted 
ratther  than  controlling  the  metal  after  it 
is  emitted,  as  in  add-on  control 
strategies. 

A  recent  ORD  study  of  emissions  from 
nickel  plating  also  showed  that  WAFS 
in  nickel  electroplating  is  an  effective 
means  of  reducing  nickel  emissions 
from  electroplating  that  achieves  a 
comparable  post-control  metal  HAP 
emissions  concentration  as  the  levels  of 
chromium  under  the  maximum 
achievable  control  technology  (MACT) 
standards  in  the  Chromium 
Electroplating  NESHAP.  Test  data  for 
nickel  electroplating  tanks  using  WAFS 
that  were  submitted  with  the  2006  EPA 
survey  responses  show  the  same  low 
level  of  post-control  HAP  metal 
emission  concentration  as  the  ORD  data. 

Electroforming  is  essentially  the  same 
process  as  electroplating  except  the 
metal  plate  is  subsequently  removed 
from  the  plated  mold  and  becomes  the 
product.  Because  non-cyanide 
electroforming  bath  chemistries  are  the 
same  as  for  non-cyanide  electroplating, 
WAFS  are  also  used  in  electroforming 
baths.  Therefore,  we  are  proposing 
GACT  for  non-cyanide  electroforming 
baths,  which  operate  at  pH  less  than  12, 
also  to  be  the  use  of  WAFS. 

Electropolishing  commonly  uses  non- 
HAP  acids  such  as  sulfuric  and 
phosphoric,  and  occasionally  chromic 
acid  (at  5  to  7  percent  in  the  bath)  to 
prepare  the  metal  surface  for  plating. 

For  those  electropolishing  processes 
that  do  use  chromic  acid,  using  WAFS 
prevents  significant  chromium 
emissions. 

For  these  non-cyanide  electrolytic 
process  tanks  operated  at  pH  less  than 
12,  we  are  also  proposing  that  GACT 
includes  the  management  and  pollution 
prevention  practices  described  above  in 
section  (1),  “GACT  for  All  Plating  and 
Polishing  Process  Tanks.”  These 
practices  reflect  the  practices  employed 
by  the  plating  and  polishing  area  source 
category.  In  addition,  other  source 
categories  with  similar  industrial 
processes  use  these  same  management 
practices  to  reduce  HAP  emissions  and 
water  pollution.  Because  these  practices 
are  standard  industry  practice,  we  are 
proposing  that  these  practices  are  GACT 
for  new  and  existing  affected  non¬ 
cyanide  electrolytic  process  tanks 
operated  at  pH  less  than  12.  The  costs 
of  implementing  these  management 
practices  are  reasonable  due  to  the 
relatively  small  amount  of  time  needed 
to  perform  the  practices;  the  relatively 
small  amount  of  materials  used,  as 


reported  in  the  2006  EPA  survey  and  in 
discussions  with  the  industry;  and 
especially  because  they  are  cost  savings 
measures. 

Because  the  tank  chemical 
constituents  are  depleted  as  bath  liquid 
is  lost  by  drag-out  of  parts  and  other 
mechanisms,  tank  chemical  ingredients 
often  are  added  “over  the  side”  of  tanks 
to  maintain  the  proper  concentrations. 
Therefore,  to  ensure  continuous 
compliance  with  GACT,  we  are 
proposing  that  non-cyanide  electrolytic 
process  tanks  add  WAFS  to  the  tank 
when  any  other  bath  ingredient  is 
replenished.  For  tanks  that  purchase 
WAFS  separate  from  other  tank 
ingredients,  we  are  proposing  that 
WAFS  are  to  be  added  when  other  tank 
ingredients  are  replenished,  in  the  same 
proportion  to  the  other  ingredients  as  in 
the  original  make-up  of  the  bath.  This 
will  ensure  that  any  WAFS  that  are  lost 
during  the  plating  and  polishing  process 
are  replenished. 

As  an  alternative  to  the  use  of  WAFS, 
we  are  proposing  as  a  compliance 
option  that  owners  or  operators  can  use 
control  systems  that  include  capture 
devices  that  are  designed  to  capture  the 
plating  and  polishing  metal  HAP 
emissions  from  the  tanks  and  transport 
these  metal  HAP  emissions  to  CMP, 

PBS,  or  MPME  control  devices.  These 
control  systems  include  capture  devices 
such  as  hoods,  enclosures,  or  any  other 
duct  intake  devices  with  ductwork, 
dampers,  manifolds,  plenums,  or  fans. 
The  use  of  such  capture  devices  in 
combination  with  CMP,  PBS,  and 
MPME  control  devices,  if  operated 
according  to  the  manufacturers’ 
specifications,  has  been  demonstrated  to 
achieve  equivalent  emission  reductions 
to  WAFS,  which  we  determined  to  be 
GACT  for  non-cyanide  electrolytic 
process  tanks).  Add-on  controls  are  used 
to  control  water  vapor  (steam)  and  other 
non-HAP  tank  ingredients  that 
evaporate  from  the  tank;  these  add-on 
controls  also  incidentally  capture  and 
control  any  metal  HAP  that  may  be 
emitted  from  the  tank.  Data  from  the 
chromium  electroplating  industry 
indicate  that  CMP,  PBS,  and  MPME 
achieve  chromium  emission  control 
efficiencies  of  at  least  95  percent. 

Because  these  add-on  control  devices 
are  not  pollution  prevention 
technologies,  and  because  of  the  high 
costs  required  to  purchase,  install,  and 
operate  add-on  controls  for  a  relatively 
low  level  of  plating  and  polishing  metal 
HAP  emissions,  these  devices  are  not 
being  proposed  as  GACT.  From  the 
information  acquired  during  the 
development  of  the  Chromium 
Electroplating  NESHAP  that  applied  to 
similar  electroplating  processes  in 


tanks,  the  cost  of  using  add-on  controls 
to  reduce  metal  HAP  emissions  from  the 
electroplating  tanks  ranged  from 
$100,000  to  $1  million  per  ton  of 
chromium  removed.  Much  higher  costs, 
on  the  order  of  five  to  10  times  higher 
or  more,  are  expected  for  plating  and 
polishing  process  electroplating  tanks 
since  the  metal  HAP  emissions  from 
these  tanks  are  lower  due  to  the  higher 
cathodic  efficiency  of  the  plating  and 
polishing  metal  HAP  as  opposed  to 
chromium.  This  level  of  costs  would 
impose  a  large  negative  economic 
impact  upon  the  area  sources  in  the 
plating  and  polishing  industry,  which 
are  predominately  small  businesses. 
Therefore,  we  propose  that  this 
technology  does  not  represent  GACT  for 
the  plating  and  polishing  area  source 
category. 

Because  some  facilities  already  have 
these  control  systems  in  place  or,  for 
new  sources,  want  to  control  water 
vapor  (steam)  and  other  non-HAP  tank 
ingredients  that  evaporate  from  the  tank, 
we  are  allowing  these  devices  as  an 
equivalent  alternative  to  the  use  of 
WAFS  as  GACT  for  control  of  metal 
HAP  from  non-cyanide  electrolytic 
plating  and  polishing. 

3.  GACT  for  Non-Electrolytic 
(Electroless)  Processes 

Under  this  proposed  rule,  affected 
non-electrolytic  processes  include 
electroless  nickel  plating,  chromate 
conversion  coating,  nickel  acetate 
sealing,  dichromate  sealing,  and 
manganese  phosphate  coating.  For  these 
processes  we  are  proposing  GACT  is 
management  and  pollution  prevention 
practices  as  described  above  in  section 
(1),  “GACT  for  All  Plating  and  Polishing 
Process  Tanks.”  These  practices  reflect 
the  practices  employed  by  the  plating 
and  polishing  area  source  category.  In 
addition,  other  source  categories  with 
similar  industrial  processes  use  these 
same  management  practices  to  reduce 
HAP  emissions  and  water  pollution. 
Because  these  practices  are  standard 
industry  practice,  we  are  proposing  that 
these  practices  are  GACT  for  all  new 
and  existing  affected  non-electrolytic 
(electroless)  processes.  The  costs  of 
implementing  these  management 
practices  are  reasonable  due  to  the 
relatively  small  amount  of  time  needed 
to  perform  the  practices;  the  relatively 
small  amount  of  materials  used,  as 
reported  in  the  2006  EPA  survey  and  in 
discussions  with  the  industry;  and 
especially  because  they  are  cost  savings 
measures. 

Emissions  of  the  plating  and  polishing 
metal  HAP  from  non-electrolytic 
process  tanks  are  significantly  lower 
than  are  emissions  from  electrolytic 
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process  tanks  for  several  reasons.  Unlike 
electrolytic  processes,  these  processes 
do  not  apply  electrical  currents  to  the 
tank  baths.  As  a  result,  there  is  no 
mechanism  that  produces  the  hydrogen 
and  oxygen  gas  bubbles  which  cause  the 
misting  from  electrolytic  tanks; 
therefore,  fume  suppressants  are  not 
needed.  Furthermore,  the  non- 
electrolytic  processes  do  not  require 
vigorous  agitation  of  the  baths,  which  is 
another  source  of  emissions  from 
electrolytic  process  tanks  that  can  be 
significant  in  some  situations.  The 
concentration  of  metal  in  non- 
electrolytic  process  tanks  also  is 
relatively  low.  For  example,  the 
concentration  of  nickel  in  electroless 
nickel  plating  baths  is  less  than  one  oz / 
gal  of  bath  solution  (less  than  7  g/L), 
whereas  in  nickel  electroplating  baths, 
the  concentration  of  nickel  is  13  oz/gal 
(91  g/L).  In  manganese  phosphate 
coating,  the  manganese  concentration  is 
less  than  1  percent  (v/v).  The  low 
chromium  emissions  from  chromium 
conversion  coating  were  well 
documented  during  development  of  the 
OSHA  workplace  standard  for 
hexavalent  chromium.  Consequently,  • 
we  are  setting  GACT  as  the  management 
and  pollution  prevention  practices 
described  above  in  this  section. 

Because  of  the  relatively  low 
emissions  from  these  tanks,  a 
requirement  for  add-on  controls  for 
these  operations  would  not  be  cost- 
effective  and  would  result  in  costs  on 
the  upper  end  of  the'  estimated  cost 
impacts  for  plating  and  polishing 
sources,  at  10  or  more  times  the  cost 
levels  of  $100,000  to  $1  million  per  ton 
of  chromium  removed  found  for 
chromium  electroplating. 

4.  GACT  for  Electroplating  and 
Electroforming  Process  Tanks  With 
Cyanide  Operated  at  pH  Values  Greater 
Than  or  Equal  to  12 

For  cyanide  electroplating  baths  with 
pH  greater  than  or  equal  to  12,  such  as 
cadmium  cyanide  plating,  metal  HAP 
emissions  are  minimal  because  the 
metal  remains  in  solution  as  a  metal- 
cyanide  complex.  The  chemistry  of 
electroplating  baths  with  cyanide  are 
such  that  a  high  pH  (pH  >  12)  is 
maintained  to  keep  the  cyanide  and 
metals  to  be  plated  in  solution  as  a 
metal-cyanide  ionic  complex,  with 
minimal  emissions  of  cyanide  gas  or 
metal  HAP.  According  to  the  technical 
literature,  the  self-regulating  chemistry 
of  the  highly  alkaline  bath  solutions 
simulate  the  effect  of  adding  WAFS  to 
the  bath,  which  is  GACT  for  the  non¬ 
cyanide  electroplating  processes. 
Cyanide  baths  are  not  intentionally 
operated  at  pH  less  than  12  since 


unfavorable  plating  conditions  would 
occur  in  the  tank,  among  other  negative 
effects. 

Therefore,  we  are  proposing  that 
GACT  for  these  tanks  consists  of  the 
management  practices  described  above 
in  section  (1),  “GACT  for  All  Plating 
and  Polishing  Process  Tanks.”  These 
practices  reflect  the  practices  employed 
by  the  plating  and  polishing  area  source 
category.  In  addition,  other  source 
categories  with  similar  industrial 
processes  use  these  same  management 
practices  to  reduce  HAP  emissions  and 
water  pollution.  Because  these  practices 
are  standard  industry  practice,  we  are 
proposing  that  these  practices  are  GACT 
for  electroplating  and  electroforming 
process  tanks  with  cyanide  operated  at 
pH  values  greater  than  or  equal  to  12. 
The  costs  of  implementing  these 
management  practices  are  reasonable 
due  to  the  relatively  small  amount  of 
time  needed  to  perform  the  practices; 
the  relatively  small  amount  of  materials 
used,  as  reported  in  the  2006  EPA 
survey  and  in  discussions  with  the 
industry;  and  especially  because  they 
are  cost  savings  measures. 

5.  GACT  for  Short-Term  or  “Flash” 
Electroplating 

In  this  proposed  rule,  we  define  flash 
electroplating  tanks  as  those  tanks  that 
operate  one  hour  plating  per  day  or  3 
minutes  per  hour,  or  tanks  that  have  a 
cover  in  place  during  95  percent  of  the 
plating  time.  Plating  that  occurs  for  only 
one  hour  daily  (or  3  minutes  per  hour 
for  24  hours)  or  tanks  that  are  covered 
95  percent  of  the  plating  time  have 
equivalent  emissions  to  plating  that  is 
performed  less  than  5  percent  of  the 
day.  Since  plating  tanks  can  be  operated 
continuously,  24  hours  per  day,  this 
level  of  operation  is  equivalent  to  95 
percent  control  of  emissions. 

We  are  proposing  that  GACT  for  these 
short-term  operations  is  the 
management  and  pollution  prevention 
practices  described  above  in  sectional), 
“GACT  for  All  Plating  and  Polishing 
Process  Tanks,”  that  are  applicable  to 
this  process,  such  as  reducing  the  heat 
when  not  in  use.  These  management 
practices  reflect  the  practices  employed 
by  the  plating  and  polishing  area  source 
category.  In  addition,  other  source 
categories  with  similar  industrial 
processes  use  these  same  management 
practices  to  reduce  HAP  emissions  and 
water  pollution.  Because  these  practices 
are  standard  industry  practice,  we  are 
proposing  that  these  practices  are  GACT 
for  short-term  or  “flash”  electroplating 
processes  performed  in  tanks.  The  costs 
of  implementing  these  management 
practices  are  reasonable  due  to  the 
relatively  small  amount  of  time  needed 


to  perform  the  practices;  the  relatively 
small  amount  of  materials  used,  as 
reported  in  the  2006  EPA  survey  and  in 
discussions  with  the  industry;  and 
especially  because  they  are  cost  savings 
measures. 

Because  of  the  combination  of  low 
levels  of  emissions  and  short  time 
periods  it  is  not  cost-effective  to  install 
add-on  emission  controls  and  it  would 
be  unnecessarily  burdensome  to  require 
recordkeeping  of  WAFS  levels  use. 

From  the  information  acquired  during 
the  development  of  the  Chromium 
Electroplating  NESHAP,  which  was 
described  further  above,  the  cost  of 
using  add-on  controls  for  similar 
electroplating  tanks  ranged  from 
$100,000  to  $1  million  per  ton  of 
chromium  removed.  Much  higher  costs, 
on  the  order  of  100  to  200  times  higher 
or  more,  are  expected  for  these  short¬ 
term  plating  and  polishing  process  tanks 
since  the  metal  HAP  emissions  from 
these  tanks  are  lower  due  to  the  short 
periods  of  time  the  tanks  are  used  or 
operate  uncovered.  This  level  of  costs 
would  impose  a  large  negative  economic 
impact  upon  the  area  sources  in  the 
plating  and  polishing  industry,  which 
are  predominately  small  businesses. 
Therefore,  we  propose  that  this 
technology  does  not  represent  GACT  for 
the  plating  and  polishing  area  source 
category. 

Only  a  small  number  of  the  total  tanks 
in  the  plating  and  polishing  industry  are 
“flash”  plating  tanks,  and  are  estimated 
to  be  less  than  3  percent  of  all  the  tanks 
in  the  industry.  Because  of  the  short 
time  periods  for  operation  of  these 
“flash”  processes,  the  emissions  from 
these  processes  are  equivalent  to  the  95 
percent  control  achieved  by  add-on 
controls  that  are  GACT  for  continuous 
electroplating  processes. 

6.  GACT  for  Dry  Mechanical  Polishing 
Operations 

For  new  and  existing  sources  of  dry 
mechanical  polishing  operations,  we  are 
proposing  GACT  to  be  control  systems 
that  are  designed  to  provide  capture  of 
the  plating  and  polishing  metal  HAP 
emissions  from  the  process  and 
transport  these  metal  HAP  emissions  to 
cartridge,  fabric,  or  HEPA  filters.  These 
control  systems  include  capture  devices 
such  as  hoods,  enclosures,  or  any  other 
duct  intake  devices  with  ductwork, 
dampers,  manifolds,  plenums,  or  fans. 
The  use  of  such  capture  devices  in 
combination  with  cartridge,  fabric,  or 
HEPA  filters,  if  operated  according  to 
the  manufacturers  specifications,  have 
been  demonstrated  to  achieve  at  least  90 
percent  overall  control.  Based  on  our 
surveys  and  a  thorough  review  of  the 
industry,  we  determined  that  the  above 
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capture  and  control  devices  are 
currently  used  by  the  industry. 

Only  ary  mechanical  polishing  that 
has  the  potential  to  generate  one  or 
more  of  the  five  plating  and  polishing 
metal  HAP  of  cadmium,  chromium, 
lead,  manganese,  and  nickel  would  be 
subject  to  this  part  of  the  standard.  This 
GACT  requirement  would  be  an 
equipment  standard. 

Dry  mechanical  polishing  generates  a 
fine  metal  dust  which  is  controlled  by 
PM  collection  systems,  using  PM  as  a 
surrogate  for  metal  HAP,  that  include  a 
local  capture  device  exhausted  to  a 
filtration  device.  These  devices  are  the 
best  available  control  technology  and 
are  standard  practice  in  the  industry  to 
protect  the  workers  and  workplace  from 
PM.  Because  of  the  need  for  the  workers 
to  be  close  to  the  polishing  wheels,  total 
enclosures  around  the  polishing 
equipment  are  not  possible. 

Requiring  source  testing  to  determine 
control  efficiency  or  emissions  would  be 
an  economic  burden  for  the  facilities 
that  in  most  cases  are  small  businesses; 
therefore,  we  are  proposing  that 
compliance  with  GACT  is  to  operate  the 
control  devices  according  to  the 
manufacturer’s  instructions. 

7.  GACT  for  Thermal  Spraying 
Processes 

For  existing  thermal  spraying 
processes,  we  are  proposing  GACT  to  be 
control  systems  that  are  designed  to 
provide  capture  of  the  plating  and 
polishing  metal  HAP  emissions  from 
thermal  spraying  processes  and 
transport  these  metal  HAP  emissions  to 
water  curtains,  fabric  filters,  or  HEPA 
filters.  These  control  systems  include 
capture  devices  such  as  hoods, 
enclosures,  or  any  other  duct  intake 
devices  with  ductwork,  dampers, 
manifolds,  plenums,  or  fans.  The  use  of 
such  capture  devices  in  combination 
with  water  curtains,  fabric  filters,  or 
HEPA  filters,  if  operated  according  to 
the  manufacturers  specifications,  have 
been  demonstrated  to  achieve  at  least  90 
percent  overall  control.  Based  on  our 
surveys  and  a  thorough  review  of  the 
industry,  we  determined  that  the  above 
capture  and  control  devices  are 
currently  used  by  the  industry. 

This  GACT  requirement  is  an 
equipment  standard.  Facilities  could 
demonstrate  that  other  control  devices 
are  at  least  equivalent  for  control  of 
metal  HAP  emissions  according  to  the 
procedures  in  §  63.6(g)  of  the  General 
Provisions  to  part  63. 

For  new  thermal  spraying  sources,  we 
are  proposing  that  GACT  is  to  install 
control  systems  that  are  designed  to 
provide  capture  and  control  of  the  metal 
HAP  emissions  from  these  sources  and 


that  transport  these  emissions  from  the 
affected  source  to  fabric  or  HEPA  filters. 
These  control  systems  include  capture 
devices  such  as  hoods,  enclosures,  or  • 
any  other  duct  intake  devices  with 
ductwork,  dampers,  manifolds, 
plenums,  or  fans.  The  use  of  such 
capture  devices  in  combination  with 
fabric  or  HEPA  filters,  if  operated 
according  to  the  manufacturers 
specifications,  have  been  demonstrated 
to  achieve  at  least  95  percent  overall 
control.  Based  on  our  surveys  and  a 
thorough  review  of  the  industry,  we 
determined  that  the  above  capture  and 
control  devices  are  currently  in  use  by 
the  industry  and  generally  available  for 
new  sources. 

Requiring  source  testing  to  determine 
control  efficiency  or  emissions  would  be 
an  economic  burden  for  the  facilities 
that  in  most  cases  are  small  businesses; 
therefore,  we  are  proposing  that 
compliance  with  GACT  is  to  operate  the 
control  devices  according  to  the 
manufacturer’s  instructions. 

E.  How  did  we  select  the  compliance 
requirements? 

We  are  proposing  notification, 
reporting,  and  recordkeeping 
requirements  to  ensure  compliance  with 
this  proposed  rule.  We  are  requiring  an 
Initial  Notification  and  Notification  of 
Compliance  Status  because  these 
requirements  are  consistent  with  section 
§  63.9(h)  of  the  General  Provisions  to 
part  63. 

For  demonstrating  initial  compliance, 
this  proposed  rule  requires  affected 
facilities  to  certify  that  the  required 
management  practices  and  equipment 
standards  have  been  implemented;  and 
if  applicable,  the  existing  add-on  control 
devices  have  been  installed  properly. 

For  demonstrating  continuous 
compliance,  the  proposed  requirements 
include  annual  certifications  that  the 
management  practices  are  being 
followed  and  control  systems,  if  any,  are 
being  properly  operated  and 
maintained.  Because  all  facilities 
currently  operate  at  the  GACT  level  of 
control  and  greater  than  90  percent  of 
the  affected  facilities  are  small 
businesses,  we  are  proposing  a 
requirement  for  the  minimum 
information  necessary  to  ensure 
compliance.  We  believe  the  proposed 
requirements  for  annual  certifications 
achieve  that  objective. 

Consequently,  we  are  not  requiring 
emission  testing  and  compliance  with  a 
control  efficiency  requirement  to 
establish  proper  operation  of  control 
devices  as  part  of  compliance  with 
equipment  standards.  Testing  a  plating 
and  polishing  tank  would  require  a 
ventilation  system  and  exhaust  duct  or 


stack  for  sampling  emissions,  and  the 
large  majority  of  plating  and  polishing 
tanks  are  not  equipped  with  ventilation 
and  exhaust  systems.  Emission  testing 
would  necessitate  installing  either  a 
permanent  or  temporary  exhaust 
system,  which  would  significantly 
increase  the  costs  of  the  emission  test. 
For  these  reasons,  we  are  proposing  to 
allow  affected  facilities  to  demonstrate 
compliance  without  incurring  the  costs 
of  installing  ventilation  and  exhaust 
systems  and  conducting  emission  tests. 
Considering  that  more  than  90  percent 
of  the  companies  that  would  be  affected 
by  this  proposed  rule  are  small 
businesses,  the  proposed  formats  would 
help  to  minimize  the  burden  on  the 
regulated  community. 

This  proposed  rule  also  would  require 
recordkeeping  in  accordance  with 
§  63.10  of  the  General  Provisions  to  part 
63.  These  records  are  needed  for  EPA  to 
determine  compliance  with  specific  rule 
requirements. 

Under  this  proposed  rule,  each 
facility  would  also  submit  an  annual 
compliance  certification  and  an  annual 
compliance  report.  The  annual  report 
identifies  deviations,  if  any,  from  the 
equipment  and  work  practice 
requirements.  We  are  also  proposing 
annual  compliance  certifications  and 
annual  compliance  reports,  which 
should  help  identify  facilities  with 
potential  compliance  issues. 

We  are  proposing  a  2-year  period  for 
existing  facilities  to  achieve  compliance. 
Since  many  facilities  may  be  subject  to 
EPA  rules  for  the  first  time  and  because 
most  of  these  facilities  are  small 
businesses  with  50  percent  of  the  firms 
having  less  than  10  employees,  we 
believe  the  2-year  period  is  needed  to 
provide  time  for  facilities  to  identify  any 
changes  that  are  needed  to  comply  with 
the  recordkeeping  and  reporting 
requirements  and  institute  those 
changes.  All  new  area  source  processes 
or  facilities  would  be  required  to 
comply  upon  the  date  of  publication  of 
the  final  rule,  or  startup,  whichever  is 
later. 

F.  How  did  we  decide  to  exempt  this 
area  source  category  from  title  V 
permitting  requirements? 

We  are  proposing  exemption  from 
title  V  permitting  requirements  for 
affected  facilities  in  the  plating  and 
polishing  area  source  category  for  the 
reasons  described  below.  Section  502(a) 
of  the  CAA  provides  that  the 
Administrator  may  exempt  an  area 
source  category  from  title  V  if  she 
determines  that  compliance  with  title  V 
requirements  is  “impracticable, 
infeasible,  or  unnecessarily 
burdensome”  on  an  area  source 
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category.  See  CAA  section  502(a).  In 
December  2005,  in  a  national 
rulemaking,  EPA  interpreted  the  term 
“unnecessarily  burdensome”  in  CAA 
section  502  and  developed  a  four-factor 
balancing  test  for  determining  whether 
title  V  is  unnecessarily  burdensome  for 
a  particular  area  source  category,  such 
that  an  exemption  from  title  V  is 
appropriate.  See  70  FR  75320,  December 
19,  2005  (“Exemption  Rule”). 

The  four  factors  that  EPA  identified  in 
the  Exemption  Rule  for  determining 
whether  title  V  is  “unnecessarily 
burdensome”  on  a  particular  area  source 
category  include:  (1)  Whether  title  V 
would  result  in  significant 
improvements  to  the  compliance 
requirements,  including  monitoring, 
recordkeeping,  and  reporting  that  are 
proposed  for  an  area  source  category  (70 
FR  75323);  (2)  whether  title  V 
permitting  would  impose  significant 
burdens  on  the  area  source  category  and 
whether  the  burdens  would  be 
aggravated  by  any  difficulty  the  sources 
may  have  in  obtaining  assistance  from 
permitting  agencies  (70  FR  75324);  (3) 
whether  the  costs  of  title  V  permitting 
for  the  area  source  category  would  be 
justified,  taking  into  consideration  any 
potential  gains  in  compliance  likely  to 
occur  for  such  sources  (70  FR  75325); 
and  (4)  whether  there  are 
implementation  and  enforcement 
programs  in  place  that  are  sufficient  to 
assure  compliance  with  the  NESHAP  for 
the  area  source  category,  without  relying 
on  title  V  permits  (70  FR  75326). 

In  discussing  these  factors  in  the 
Exemption  Rule,  we  further  explained 
that  we  considered  on  “a  case-by-case 
basis  the  extent  to  which  one  or  more 
of  the  four  factors  supported  title  V 
exemptions  for  a  given  source  category, 
and  then  we  assessed  whether 
considered  together  those  factors 
demonstrated  that  compliance  with  title 
V  requirements  would  be  ‘unnecessarily 
burdensome’  on  the  category,  consistent 
with  section  502(a)  of  the  Act.”  See  70 
FR  75323.  Thus,  in  the  Exemption  Rule, 
we  explained  that  not  all  of  the  four 
factors  must  weigh  in  favor  of 
exemption  for  EPA  to  determine  that 
title  V  is  unnecessarily  burdensome  for 
a  particular  area  source  category. 

Instead,  the  factors  are  to  be  considered 
in  combination,  and  EPA  determines 
whether  the  factors,  taken  together, 
support  an  exemption  from  title  V  for  a 
particular  source  category. 

In  the  Exemption  Rule,  in  addition  to 
determining  whether  compliance  with 
title  V  requirements  would  be 
unnecessarily  burdensome  on  an  area 
source  category,  we  considered, 
consistent  with  the  guidance  provided 
by  the  legislative  history  of  section 


502(a),  whether  exempting  the  area 
source  category  would  adversely  affect 
public  health,  welfare  or  the 
environment.  See  70  FR  15254-15255, 
March  25,  2005.  We  have  determined 
that  the  proposed  exemptions  from  title 
V  would  not  adversely  affect  public 
health,  welfare  and  the  environment. 

Our  rationale  for  this  decision  follows 
here. 

In  considering  the  proposed 
exemption  from  title  V  requirements  for 
sources  in  the  category  affected  by  this 
proposed  rule,  we  first  compared  the 
title  V  monitoring,  recordkeeping,  and 
reporting  requirements  (factor  one)  to 
the  requirements  in  the  proposed 
NESHAP  for  the  Plating  and  Polishing 
area  source  category.  EPA  determined 
that  the  management  practices  currently 
used  by  plating  and  polishing  facilities 
is  GACT,  and  this  proposed  rule  would 
require  recordkeeping,  which  serves  as 
monitoring  and  deviation  reporting,  to 
assure  compliance  with  the  NESHAP. 
The  monitoring  component  of  the  first 
factor  favors  title  V  exemption  because 
this  proposed  standard  would  provide 
for  monitoring  in  the  form  of 
recordkeeping  that  would  assure 
compliance  with  the  requirements  of 
this  proposed  rule.  This  proposed 
NESHAP  would  require  annual 
compliance  certification  and  annual 
deviation  reports  which  should  call 
attention  to  those  facilities  in  need  of 
supervision  to  the  state  agency  in  the 
same  way  as  a  title  V  permit.  Monitoring 
other  than  recordkeeping  would  not  be 
practical  or  appropriate  because  the 
requirements  are  management  practices. 
Records  would  be  required  to  ensure 
that  the  management  practices  are 
followed,  including  such  records  as  the 
amount  of  WAFS  added  to  the  plating 
tanks. 

As  part  of  the  first  factor,  we  have 
considered  the  extent  to  w’hich  title  V 
could  potentially  enhance  compliance 
for  area  sources  covered  by  this 
proposed  rule  through  recordkeeping  or 
reporting  requirements.  We  have 
considered  the  various  title  V 
recordkeeping  and  reporting 
requirements ,  including  requirements 
for  a  6-month  monitoring  report, 
deviation  reports,  and  an  annual 
certification  in  40  CFR  70.6  and  71.6. 

For  any  affected  plating  and  polishing 
area  source  facility,  this  proposed 
NESHAP  would  require  an  Initial 
Notification  and  a  Notification  of 
Compliance  Status.  This  proposed 
Plating  and  Polishing  NESHAP  also 
would  require  affected  facilities  to 
maintain  records  showing  compliance 
with  the  required  equipment  standard 
and  management  practices.  The 
information  that  would  be  required  in 


the  notifications  and  records  is  similar 
to  the  information  that  would  be 
provided  in  the  deviation  reports 
required  under  40  CFR  70.6(a)(3)  and  40 
CFR  71.6(a)(3).  We  acknowledge  that 
title  V  might  impose  additional 
compliance  requirements  on  this 
category,  but  we  have  determined  that 
the  monitoring,  recordkeeping,  and 
reporting  requirements  of  this  proposed 
NESHAP  for  plating  and  polishing 
would  be  sufficient  to  assure 
compliance  with  the  provisions  of  the 
NESHAP,  and  title  V  would  not 
significantly  improve  those  compliance 
requirements. 

For  the  second  factor,  we  determine 
whether  title  V  permitting  would 
impose  a  significant  burden  on  the  area 
sources  in  the  category  and  whether  that 
burden  would  be  aggravated  by  any 
difficulty  the  source  may  have  in 
obtaining  assistance  from  the  permitting 
agency.  Subjecting  any  source  to  title  V 
permitting  imposes  certain  burdens  and 
costs  that  do  not  exist  outside  of  the  title 
V  program.  EPA  estimated  that  the 
average  cost  of  obtaining  and  complying 
with  a  title  V  permit  was  $38,500  per 
source  for  a  5-year  permit  period, 
including  fees.  See  ICR  for  Part  70 
Operating  Permit  Regulations,  January 
2000,  EPA  ICR  Number  1587.05.  EPA 
does  not  have  specific  estimates  for  the 
burdens  and  costs  of  permitting  plating 
and  polishing  area  sources;  however, 
there  are  certain  activities  associated 
with  the  part  70  and  71  rules.  These 
activities  are  mandatory  and  impose 
burdens  on  the  facility.  They  include 
reading  and  understanding  permit 
program  guidance  and  regulations; 
obtaining  and  understanding  permit 
application  forms;  answering  follow-up 
questions  from  permitting  authorities 
after  the  application  is  submitted; 
reviewing  and  understanding  the 
permit;  collecting  records;  preparing 
and  submitting  monitoring  reports  on  a 
6-month  or  more  frequent  basis; 
preparing  and  submitting  prompt 
deviation  reports,  as  defined  by  the 
State,  which  may  include  a  combination 
of  written,  verbal,  and  other 
communications  methods;  collecting 
information,  preparing,  and  submitting 
the  annual  compliance  certification; 
preparing  applications  for  permit 
revisions  every  5  years;  and,  as  needed, 
preparing  and  submitting  applications 
for  permit  revisions.  In  addition, 
although  not  required  by  the  permit 
rules,  many  sources  obtain  the 
contractual  services  of  consultants  to 
help  them  understand  and  meet  the 
permitting  program’s  requirements.  The 
ICR  for  part  70  provides  additional 
information  on  the  overall  burdens  and 
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costs,  as  well  as  the  relative  burdens  of 
each  activity.  Also,  for  a  more 
comprehensive  list  of  requirements 
imposed  on  part  70  sources  (hence, 
burden  on  sources),  see  the 
requirements  of  40  CFR  70.3,  70.5,  70.6, 
and  70.7. 

In  assessing  the  second  factor  for 
plating  and  polishing  facilities,  we 
found  that  nearly  all  of  the 
approximately  2,900  plating  and 
polishing  facilities  affected  by  this 
proposed  Fule  are  small  businesses, 
some  with  as  few  as  one  or  two 
employees.  These  small  sources  lack  the 
technical  resources  that  would  be 
needed  to  comply  with  permitting 
requirements  and  the  financial 
resources  that  would  be  needed  to  hire 
the  necessary  staff  or  outside 
consultants.  As  discussed  previously, 
title  V  permitting  would  impose 
significant  costs  on  these  area  sources, 
and,  accordingly,  we  propose  that  title 
V  would  be  a  significant  burden  for 
sources  in  this  category.  More  than  90 
percent  of  the  facilities  that  would  be 
subject  to  this  proposed  rule  are  small 
businesses  with  limited  resources,  and 
under  title  V  they  would  be  subject  to 
numerous  mandatory  activities  with 
which  they  would  have  difficulty 
complying,  whether  they  were  issued  a 
standard  or  a  general  permit. 
Furthermore,  given  the  number  of 
sources  in  the  category  and  the 
relatively  small  size  of  many  of  those 
sources,  it  would  likely  be  difficult  for 
them  to  obtain  assistance  from  the 
permitting  authority.  Thus,  we  believe 
that  the  second  factor  strongly  supports 
the  proposed  title  V  exemption  for 
plating  and  polishing  facilities. 

The  third  factor,  which  is  closely 
related  to  the  second  factor,  is  whether 
the  costs  of  title  V  permitting  for  these 
area  sources  would  be  justified,  taking 
into  consideration  any  potential  gains  in 
compliance  likely  to  occur  for  such 
sources.  We  explained  for  the  second 
factor  that  the  costs  of  compliance  with 
title  V  would  impose  a  significant 
burden  on  nearly  all  of  the 
approximately  2,900  plating  and  • 
polishing  facilities  affected  by  this 
proposed  rule.  also  believe  in 
considering  the  first  factor  that,  while 
title  V  might  impose  additional 
requirements,  the  monitoring, 
recordkeeping  and  reporting 
requirements  in  this  proposed  NESHAP 
would  assure  compliance  with  the 
equipment  standard  and  management 
practices  imposed  in  the  NESHAP.  In 
addition,  in  our  consideration  of  the 
fourth  factor,  we  find  that  there  are 
adequate  implementation  and 
enforcement  programs  in  place  to  assure 
compliance  with  the  NESHAP.  Because 


the  costs,  both  economic  and  non¬ 
economic,  of  compliance  with  title  V  are 
so  high,  and  the  potential  for  gains  in 
compliance  is  low,  we  propose  that  title 

V  permitting  is  not  justified  for  this 
source  category.  Accordingly,  the  third 
factor  supports  the  proposed  title  V 
exemptions  for  plating  and  polishing 
area  sources. 

The  fourth  factor  we  considered  in 
determining  if  title  V  is  unnecessarily 
burdensome  is  whether  there  are 
implementation  and  enforcement 
programs  in  place  that  are  sufficient  to 
assure  compliance  with  the  NESHAP 
without  relying  on  title  V  permits.  There 
are  State  programs  in  place  to  enforce 
this  area  source  NESHAP,  and  we 
believe  that  the  State  programs  will  be 
sufficient  to  assure  compliance  with  this 
NESHAP.  We  also  note  that  EPA  retains 
authority  to  enforce  this  NESHAP 
anytime  under  CAA  sections  112,  113 
and  114.  We  further  note  that  small 
business  assistance  programs  required 
by  CAA  section  507  may  be  used  to 
assist  area  sources  that  have  been 
exempted  from  title  V  permitting.  Also, 
States  and  EPA  often  conduct  voluntary 
compliance  assistance,  outreach,  and 
education  programs  (compliance 
assistance  programs),  which  are  not 
required  by  statute.  These  additional 
programs  would  supplement  and 
enhance  the  success  of  compliance  with 
this  area  source  NESHAP.  We  believe 
that  the  statutory  requirements  for 
implementation  and  enforcement  of  this 
NESHAP  by  the  delegated  States  and 
EPA,  combined  with  the  additional 
assistance  programs  would  be  sufficient 
to  assure  compliance  with  this  area 
source  NESHAP  without  relying  on  title 

V  permitting. 

In  applying  the  fourth  factor  in  the 
Exemption  Rule,  where  EPA  had 
deferred  action  on  the  title  V  exemption 
for  several  years,  we  had  enforcement 
data  available  to  demonstrate  that  States 
were  not  only  enforcing  the  provisions 
of  the  area  source  NESHAP  that  we 
exempted,  but  that  the  States  were  also 
providing  compliance  assistance  to 
assure  that  the  area  sources  were  in  the 
best  position  to  comply  with  the 
NESHAP.  See  70  FR  75325-75326.  In 
proposing  this  rule,  we  do  not  have 
similar  data  available  on  the  specific 
enforcement  as  in  the  Exemption  rule, 
but  we  have  no  reason  to  think  that 
States  will  be  less  diligent  in  enforcing 
this  NESHAP.  See  70  FR  75326.  In  fact. 
States  must  have  adequate  programs  to 
enforce  the  section  112  regulations  and 
provide  assurances  that  they  will 
enforce  all  NESHAP  before  EPA  will 
delegate  the  program.  See  40  CFR  part 
63,  General  Provisions,  subpart  E. 


In  light  of  all  the  information 
presented  here,  we  believe  that  there  are 
implementation  and  enforcement 
programs  in  place  that  are  sufficient  to 
assure  compliance  with  the  Plating  and 
Polishing  NESHAP  without  relying  on 
title  V  permitting. 

Balancing  the  four  factors  for  this  area 
source  category  strongly  supports  the 
proposed  finding  that  title  V  is 
unnecessarily  burdensome.  While  title 
V  might  add  additional  compliance 
requirements  if  imposed,  we  believe 
that  there  would  not  be  significant 
improvements  to  the  compliance 
requirements  in  the  NESHAP  because 
the  requirements  in  this  proposed  rule 
are  specifically  designed  to  assure 
compliance  with  the  standards  and 
management  practices  imposed  on  this 
area  source  category.  We  further 
maintain  that  the  economic  and  non¬ 
economic  costs  of  compliance  with  title 
V,  in  conjunction  with  the  likely 
difficulty  this  number  of  small  sources 
would  have  obtaining  assistance  from 
the  permitting  authority,  would  impose 
a  significant  burden  on  the  sources.  In 
addition,  the  high  relative  costs  would 
not  be  justified  given  that  there  is  likely 
to  be  little  or  no  potential  gain  in 
compliance  if  title  V  were  required. 

And,  finally,  there  are  adequate 
implementation  and  enforcement 
programs  in  place  to  assure  compliance 
with  the  NESHAP.  Thus,  we  propose 
that  title  V  permitting  is  “unnecessarily 
burdensome”  for  the  Plating  and 
Polishing  area  source  category. 

In  addition  to  evaluating  whether 
compliance  with  title  V  requirements  is 
“unnecessarily  burdensome,”  EPA  also 
considered,  consistent  with  guidance 
provided  by  the  legislative  history  of 
section  502(a),  whether  exempting  the 
Plating  and  Polishing  area  source 
category  from  title  V  requirements 
would  adversely  affect  public  health, 
welfare,  or  the  environment.  Exemption 
of  the  Plating  and  Polishing  area  source 
category  from  title  V  requirements 
would  not  adversely  affect  public 
health,  welfare,  or  the  environment 
because  the  level  of  control  would 
remain  the  same  if  a  permit  were 
required.  The  title  V  permit  program 
does  not  impose  new  substantive  air 
quality  control  requirements  on  sources, 
but  instead  requires  that  certain 
procedural  measures  be  followed, 
particularly  with  respect  to  determining 
compliance  with  applicable 
requirements.  As  stated  in  our 
consideration  of  factor  one  for  this 
category,  title  V  would  not  lead  to 
significant  improvements  in  the 
compliance  requirements  applicable  to 
existing  or  new  area  sources. 
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Furthermore,  we  explained  in  the 
Exemption  Rule  that  requiring  permits 
for  the  large  number  of  area  sources 
could,  at  least  in  the  first  few  years  of 
implementation,  potentially  adversely 
affect  public  health,  welfare,  or  the 
environment  by  shifting  State  agency 
resources  away  from  assuring 
compliance  for  major  sources  with 
existing  permits  to  issuing  new  permits 
for  these  area  sources,  potentially 
reducing  overall  air  program 
effectiveness.  Based  on  this  analysis,  we 
believe  that  title  V  exemptions  for 
plating  and  polishing  area  sources 
would  not  adversely  affect  public 
health,  welfare,  or  the  environment  for 
all  of  the  reasons  previously  explained. 

For  the  reasons  stated  here,  we  are 
proposing  to  exempt  the  Plating  and 
Polishing  area  source  category  from  title 
V  permitting  requirements. 

V.  Impacts  of  the  Proposed  Standards 

A.  What  are  the  air  impacts? 

Since  1990,  the  plating  and  polishing 
industry  has  reduced  their  air  impacts 
by  voluntary  controls  that  were  likely 
motivated  by  concerns  for  worker  safety. 
These  controls  would  have  reduced 
approximately  20  tons  of  the  metal  HAP 
(cadmium,  chromium,  lead,  manganese, 
and  nickel)  attributed  to  this  industry  in 
the  1990  urban  HAP  inventory. 

Although  there  are  no  additional  air 
emission  reductions  as  a  result  of  this 
proposed  rule,  we  believe  that  this 
proposed  rule  will  assure  that  the 
emission  reductions  made  by  the 
industry  since  1990  will  be  maintained. 

Along  with  the  HAP  described  above, 
there  is  an  undetermined  amount  of  PM 
that  has  been  co-controlled  in  thermal 
spraying  and  mechanical  polishing 
processes  that  contributed  to  criteria 
pollutant  emissions  in  1990. 

B.  What  are  the  cost  impacts? 

All  facilities  are  expected  to  be 
achieving  the  level  of  control  required 
by  the  proposed  standard;  therefore,  no 
additional  air  pollution  control  devices 
or  systems  are  required.  Many  of  the 
management  and  pollution  prevention 
practices  are  expected  to  provide  a  cost 
savings  for  facilities,  as  reported  by 
facilities  in  the  2006  EPA  survey. 
Therefore,  no  capital  costs  are 
associated  with  this  proposed  rule.  No 
operation  and  maintenance  costs  are 
associated  with  this  proposed  rule 
because  facilities  are'  already  following 
the  manufacturer’s  instructions  for 
operation  and  maintenance  of  pollution 
control  devices  and  systems. 

We  estimate  the  only  impact  to 
affected  sources  is  the  labor  burden 
associated  with  the  reporting  and 


recordkeeping  requirements.  The  cost 
associated  with  recordkeeping  and 
reporting  requirements  is  estimated  to 
be  $722  per  facility  after  the  first  year, 
or  less  than  0.04  percent  of  revenues. 
Costs  for  initial  notifications  in  the  first 
year  are  estimated  at  $380  per  facility, 
for  a  total  of  $1,115  per  facility  in  the 
first  year  for  all  costs.  Detailed 
information  on  our  impact  estimates  for 
the  affected  sources  is  available  in  the 
docket.  (See  Docket  Number  EPA-HQ- 
OAR— 2005— 0084.) 

C.  What  are  the  economic  impacts? 

This  proposed  standard  is  estimated 
to  impact  a  total  of  2,900  area  source 
facilities.  We  estimate  that  more  than 
2,600  of  these  facilities  are  small 
entities.  Our  analysis  indicates  that  this 
proposed  rule  would  not  impose  a 
significant  adverse  impact  on  any 
facilities,  large  or  small.  The  economic 
impacts  are  estimated  to  be  less  than 
0.04  percent  of  revenues. 

D.  What  are  the  non-air  health, 
environmental,  and  energy  impacts? 

No  detrimental  secondary  impacts  are 
expected  to  occur  because  all  facilities 
are  currently  achieving  the  GACT  level 
of  control.  Therefore,  no  facilities  would 
be  required  to  install  and  operate  new 
or  additional  control  devices  or  systems. 
In  addition,  no  facilities  would  be 
required  to  install  and  operate 
monitoring  devices  or  systems. 
Therefore,  no  additional  solid  waste 
would  be  generated  as  a  result  of  the  PM 
and  metal  HAP  emissions  collected. 
There  also  are  no  additional  energy 
impacts  associated  with  operation  of 
control  devices  or  monitoring  systems. 

Because  some  of  the  management 
practices  we  are  proposing  in  this 
proposed  rule  also  have  the  potential 
co-benefit  of  reducing  water  pollution, 
there  would  be  a  beneficial  effect  of  this 
proposed  rule  to  reduce  water  pollution. 
However,  today’s  proposed  regulatory 
changes  will  not:  (1)  Increase  the 
amount  of  discharged  wastewater 
pollutants  at  the  industry  or  facility 
levels;  or  (2)  interfere  with  the  ability  of 
facilities  in  the  plating  and  polishing 
area  source  category  to  comply  with  the 
Clean  Water  Act  requirements  ( e.g ., 
Metal  Finishing  Effluent  Guidelines,  40 
CFR  Part  433). 

VII.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

This  action  is  not  a  “significant 
regulatory  action”  under  the  terms  of 
Executive  Order  12866  (58  FR  51735, 


October  4,  1993)  and  is  therefore  not 
subject  to  review  under  the  EO. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  The  ICR  document 
prepared  by  EPA  has  been  assigned  EPA 
ICR  number  2294.01. 

The  recordkeeping  and  reporting 
requirements  in  this  proposed  rule  are 
based  on  the  requirements  in  EPA’s 
NESHAP  General  Provisions  to  part  63. 
This  proposed  NESHAP  requires  plating 
and  polishing  area  sources  to  submit  an 
Initial  Notification  and  a  Notification  of 
Compliance  Status  according  to  the 
requirements  in  40  CFR  63.9  of  the 
General  Provisions  to  part  63. 

Records  would  be  required  to 
demonstrate  compliance  with  good 
operation  and  maintenance  of  capture 
systems  and  control  devices,  use  of 
wetting  agents  and  fume  suppressants, 
plating  time,  use  of  tank  covers,  and 
other  management  practices.  The  owner 
or  operator  of  a  plating  and  polishing 
facility  also  is  subject  to  notification  and 
recordkeeping  requirements  in  40  CFR 
63.9  and  63.10  of  the  General  Provisions 
to  part  63.  Annual  compliance 
certifications  and  annual  compliance 
reports  are  required  instead  of  the 
semiannual  excess  emissions  reports 
required  by  the  General  Provisions  to 
part  63. 

The  average  annual  burden  for  this 
information  collection,  averaged  over 
the  first  3  years  of  this  ICR,  is  estimated 
to  total  33,568  labor  hours  per  year  at 
a  cost  of  $1,057,733,  which  is  less  than 
0.02  percent  of  revenues.  The  average 
annual  reporting  burden  is  10  hours  per 
response,  with  approximately  one 
response  per  facility  for  the  2,900 
facilities.  The  only  costs  attributable  to 
the  proposed  standards  are  associated 
with  the  monitoring,  recordkeeping,  and 
reporting  requirements.  There  are  no 
capital,  operating,  maintenance,  or 
purchase  of  services  costs  expected  as  a 
result  of  this  proposed  rule. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  disclose,  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
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to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA’s  regulations  in  40 
CFR  part  63  are  listed  in  40  CFR  part  9. 

To  comment  on  the  Agency’s  need  for 
this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  the  use  of 
automated  collection  techniques,  EPA 
has  established  a  public  docket  for  this 
action,  which  includes  this  ICR,  under 
Docket  ID  number  EPA-HQ-OAR- 
2005-0084.  Submit  any  comments 
related  to  the  ICR  for  this  proposed  rule 
to  EPA  and  OMB.  See  ADDRESSES 
section  at  the  beginning  of  this  notice 
for  where  to  submit  comments  to  EPA. 
Send  comments  to  OMB  at  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW„  Washington,  DC 
20503,  Attention:  Desk  Officer  for  EPA. 
Since  OMB  is  required  to  make  a 
decision  concerning  the  ICR  between  30 
and  60  days  after  March  14,  2008,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
by  April  14,  2008.  This  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

For  the  purposes  of  assessing  the 
impacts  of  this  proposed  rule  on  small 
entities,  small  entity  is  defined  as:  (1)  A 
small  business  that  meets  the  Small 
Business  Administration  size  standards 
for  small  businesses  found  at  13  CFR 
121.201  (less  than  500  employees  for 
NAICS  codes  332813);  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district,  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 


owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  this  proposed  rule  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  proposed  rule  is  estimated  to 
impact  a  total  of  2,900  area  source 
plating  and  polishing  facilities;  more 
than  2,600  of  these  facilities  are 
estimated  to  be  small  entities.  We  have 
determined  that  small  entity  compliance 
costs,  as  assessed  by  the  facilities’  cost- 
to-sales  ratio,  are  expected  to  be 
approximately  0.14  percent.  The 
analysis  also  shows  that  of  the  more 
than  2,600  small  entities,  no  small 
entities  would  incur  economic  impacts 
exceeding  3  percent  of  its  revenue. 
Although  this  proposed  rule  contains 
requirements  for  new  area  sources,  we 
are  not  aware  of  any  new  area  sources 
being  constructed  now  or  planned  in  the 
next  3  years,  and  consequently,  we  did 
not  estimate  any  impacts  for  new 
sources.  Although  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  EPA  nonetheless  has  tried  to 
reduce  the  impact  of  this  rule  on  small 
entities.  The  standards  represent 
practices  and  controls  that  are  common 
throughout  the  sources  engaged  in 
plating  and  polishing.  The  standards 
also  require  minimal  amount  of 
recordkeeping  and  reporting  needed  to 
demonstrate  and  verify  compliance. 
These  standards  were  developed  in 
consultation  with  small  business 
representatives  on  the  state  and  national 
level  and  the  trade  associations  that 
represent  small  businesses. 

We  continue  to  be  interested  in  the 
potential  impacts  of  this  proposed 
action  on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  “Federal  mandates”  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 


number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this 
proposed  rule  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  one  year.  This  proposed  rule  is  not 
expected  to  impact  State,  local,  or  tribal 
governments.  Thus,  this  proposed  rule 
is  not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA.  EPA 
has  determined  that  this  proposed  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  This  proposed  rule 
contains  no  requirements  that  apply  to 
such  governments,  and  impose  no 
obligations  upon  them.  Therefore,  this 
proposed  rule  is  not  subject  to  section 
203  of  the  UMRA. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132  (64  FR  43255, 
August  10, 1999)  requires  EPA  to 
develop  an  accountable  process  to 
ensure  “meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications.”  “Policies 
that  have  federalism  implications”  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
“substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.” 
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This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  proposed 
rule  does  not  impose  any  requirements 
on  State  and  local  governments.  Thus, 
Executive  Order  13132  does  not  apply 
to  this  proposed  rule.  In  the  spirit  of 
Executive  Order  13132,  and  consistent 
with  EPA  policy  to  promote 
communications  between  EPA  and  State 
and  local  governments,  EPA  specifically 
solicits  comment  on  this  proposed  rule 
from  State  and  local  officials. 

F.  Executive  Order  131 75:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Executive  Order  13175  entitled 
“Consultation  and  Coordination  with 
Indian  Tribal  Governments”  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  “meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications.”  This  proposed  rule  does 
not  have  tribal  implications,  as  specified 
in  Executive  Order  13175.  This 
proposed  rule  imposes  no  requirements 
on  tribal  governments.  Thus,  Executive 
Order  13175  does  not  apply  to  this 
proposed  rule.  EPA  specifically  solicits 
additional  comment  on  this  proposed 
rule  from  tribal  officials. 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
and  Safety  Risks 

Executive  Order  13045,  “Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks”  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  “economically 
significant”  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
EPA  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

EPA  interprets  EO  13045  (62  FR 
19885,  April  23,  1997)  as  applying  to 
those  regulatory  actions  that  concern 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Order  has  the  potential  to  influence 
the  regulation.  This  action  is  not  subject 


to  EO  13045  because  it  is  based  solely 
on  technology  performance. 

H.  Executive  Order  1321 1 :  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  “Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use”  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

I.  National  Technology  Transfer 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (“NTTAA”),  Public  Law 
104-113  (15  U.S.C.  272  note)  directs 
EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  NTTAA  directs  EPA  to  provide 
Congress,  through  OMB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

This  proposed  rulemaking  does  not 
involve  technical  standards.  Therefore, 
EPA  is  not  considering  the  use  of  any 
voluntary  consensus  standards.  EPA 
welcomes  comments  on  this  aspect  of 
the  proposed  rulemaking  and, 
specifically,  invites  the  public  to 
identify  potentially-applicable 
voluntary  consensus  standards  and  to 
explain  why  such  standards  should  be 
used  in  this  regulation. 

/.  Executive  Order  12898:  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  12898  (59  FR  7629, 
February  16,  1994)  establishes  Federal 
executive  policy  on  environmental 
justice.  Its  main  provision  directs 
Federal  agencies,  to  the  greatest  extent 
practicable  and  permitted  by  law,  to 
make  environmental  justice  part  of  their 
mission  by  identifying  and  addressing, 
as  appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  their  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations  in  the  United  States.  EPA 
has  determined  that  this  proposed  rule 
would  not  have  disproportionately  high 
and  adverse  human  health  or 


environmental  effects  on  minority  or 
low-income  populations  because  it 
increases  the  level  of  environmental 
protection  for  all  affected  populations 
without  having  any  disproportionately 
high  and  adverse  human  health  or 
environmental  effects  on  any 
population,  including  any  minority  or 
low-income  population.  The  nationwide 
standards  would  reduce  HAP  emissions 
and  thus  decrease  the  amount  of 
emissions  to  which  all  affected 
populations  are  exposed. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection,  Air 
pollution  control,  Hazardous 
substances,  Incorporations  by  reference, 
Reporting  and  recordkeeping 
requirements. 

Dated:  March  6,  2008. 

Stephen  L.  Johnson, 

Administrator. 

For  the  reasons  stated  in  the 
preamble,  title  40,  chapter  I,  part  63  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Part  63  is  amended  by  adding 
subpart  WWWWWW  to  read  as  follows: 

Subpart  WWWWWW— National 
Emission  Standards  for  Hazardous  Air 
Pollutants:  Area  Source  Standards  for 
Plating  and  Polishing  Operations 

Sec. 

Applicability  and  Compliance  Dates 

63.11475  Am  I  subject  to  this  subpart? 
63.11480  What  parts  of  my  plant  does  this 
subpart  cover? 

63.11485  What  are  my  compliance  dates? 
Standards  and  Compliance  Requirements 
63.11490  What  are  my  standards  and 
management  practices? 

63.11495  What  are  my  compliance 
requirements? 

63.11500  What  are  my  notification, 
reporting,  and  recordkeeping 
requirements? 

Other  Requirements  and  Information 

63.11505  What  General  Provisions  apply  to 
this  subpart? 

63.11510  What  definitions  apply  to  this 
subpart? 

63.11512  Who  implements  and  enforces 
this  subpart? 

63.11513  [Reserved] 

Tables  to  Subpart  WWWWWW  of  Part  63 

Table  1  to  Subpart  WWWWWW  of  Part  63 — 
Applicability  of  General  Provisions  to  Plating 
and  Polishing  Area  Sources 
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Subpart  WWWWWW— National 
Emission  Standards  for  Hazardous  Air 
Pollutants:  Area  Source  Standards  for 
Plating  and  Polishing  Operations 

Applicability  and  Compliance  Dates 

§63.11475  Am  I  subject  to  this  subpart? 

(a)  You  are  subject  to  this  subpart  if 
you  own  or  operate  a  plating  and 
polishing  facility  that  is  an  area  source 
of  hazardous  air  pollutant  (HAP) 
emissions  and  meets  the  criteria 
specified  in  paragraphs  (a)(1)  through 
(3)  of  this  section. 

(1)  A  plating  and  polishing  facility  is 
a  plant  site  that  is  engaged  in  one  or 
more  of  the  processes  listed  in 
paragraphs  (a)(l)(i)  through  (vi)  of  this 
section. 

(1)  Electroplating  other  than 
chromium  electroplating  ( i.e .,  non¬ 
chromium  electroplating). 

(ii)  Electroless  plating. 

(iii)  Other  non-electrolytic  metal 
coating  processes,  such  as  chromate 
conversion  coating  and  thermal 
spraying. 

(iv)  Dry  mechanical  polishing  of 
finished  metals  and  formed  products 
after  plating. 

(v)  Electroforming. 

(vi)  Electropolishing. 

(2)  An  area  source  of  HAP  emissions 
is  any  stationary  source  or  group  of 
stationary  sources  within  a  contiguous 
area  under  common  control  that  does 
not  have  the  potential  to  emit  any  single 
HAP  at  a  rate  of  9.07  megagrams  per 
year  (Mg/yr)  (10  tons  per  year  (tpy))  or 
more  or  any  combination  of  HAP  at  a 
rate  of  22.68  Mg/yr  (25  tpy)  or  more. 

(3)  Your  plating  and  polishing  facility 
uses  or  has  emissions  of  compounds  of 
one  or  more  plating  and  polishing  metal 
HAP,  which  means  any  compound  of 
any  of  the  following  metals:  cadmium, 
chromium,  lead,  manganese,  and  nickel, 
as  defined  in  §63.11510,  “What 
definitions  apply  to  this  subpart?” 

(b)  [Reserved] 

§  63.1 1 480  What  parts  of  my  plant  does 
this  subpart  cover? 

(a)  This  subpart  applies  to  each  new 
or  existing  affected  sources,  as  specified 
in  paragraphs  (a)(1)  through  (3)  of  this 
section,  at  all  times.  A  new  source  is 
defined  in  §63.11510,  “Definitions.” 

(1)  Each  tank  that  contains 
compounds  of  one  or  more  of  the 
plating  and  polishing  metal  HAP  and  is 
used  for  non-chromium  electroplating: 
electroforming;  electropolishing: 
electroless  plating:  or  other  non- 
electrolytic  metal  coating  operations, 
such  as  chromate  conversion  coating, 
nickel  acetate  sealing,  sodium 
dichromate  sealing,  and  manganese 
phosphate  coating. 


(2)  Each  thermal  spraying  operation 
that  applies  compounds  of  one  or  more 
of  the  plating  and  polishing  metal  HAP. 

(3)  Each  dry  mechanical  polishing 
operation  that  emits  one  or  more  of  the 
plating  and  polishing  metal  HAP. 

(b)  An  affected  source  is  existing  if 
you  commenced  construction, 
reconstruction,  or  operation  of  the 
affected  source  before  March  14,  2008. 

(c)  An  affected  source  is  new  if  you 
commenced  construction, 
reconstruction,  or  operation  of  the 
affected  source  on  or  after  March  14, 
2008. 

(d)  This  subpart  does  not  apply  to 
research  and  development  process 
units,  as  defined  in  §63.11510,  ' 
“Definitions.” 

(e)  This  subpart  does  not  apply  to 
sources  that  are  subject  to  the 
requirements  of  40  CFR  part  63,  subpart 
N  (National  Emission  Standards  for 
Chromium  Emissions  From  Hard  and 
Decorative  Chromium  Electroplating 
and  Chromium  Anodizing  Tanks). 

(f)  You  are  exempt  from  the  obligation 
to  obtain  a  permit  under  40  CFR  part  70 
or  40  CFR  part  71,  “Title  V,”  provided 
you  are  not  otherwise  required  to  obtain 
a  permit  under  40  CFR  70.3(a)  or  40  CFR 
71.3(a)  for  a  reason  other  than  your 
status  as  an  area  source  under  this 
subpart.  Notwithstanding  the  previous 
sentence,  you  must  continue  to  comply 
with  the  provisions  of  this  subpart 
applicable  to  area  sources. 

§  63.1 1 485  What  are  my  compliance 
dates? 

(a)  If  you  own  or  operate  an  existing 
affected  source,  you  must  achieve 
compliance  with  the  applicable 
provisions  of  this  subpart  by  not  later 
than  2  years  after  the  date  of  publication 
of  the  final  rule  in  the  Federal  Register. 

(b)  If  you  own  or  operate  a  new 
affected  source  for  which  the  initial 
startup  date  is  on  or  before  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register,  you  must  achieve 
compliance  with  the  provisions  of  this 
subpart  not  later  than  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register. 

(c)  If  you  own  or  operate  a  new 
affected  source  for  which  the  initial 
startup  date  is  after  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register,  you  must  achieve 
compliance  with  the  provisions  of  this 
subpart  upon  initial  startup  of  your 
affected  source. 


Standards  and  Compliance 
Requirements 

§63.11490  What  are  my  standards  and 
management  practices? 

(a)  If  you  own  or  operate  an  affected 
new  or  existing  non-cyanide 
electroplating,  electroforming,  or 
electropolishing  tank  (hereafter  referred 
to  as  an  “electrolytic”  process  tank,  as 
defined  in  §63.11510,  “Definitions”), 
that  operates  at  a  pH  of  less  than  12,  you 
must  comply  with  either  the 
requirements  in  paragraph  (a)(1)  or 
(a)(2)  of  this  section. 

(1)  You  must  use  a  wetting  agent/ 
fume  suppressant  in  the  bath  of  the 
affected  tank  according  to  paragraphs 
(a)(l)(i)  and  (ii)  of  this  section. 

(1)  You  must  initially  add  the  wetting 
agent/fume  suppressant  in  the  amounts 
recommended  by  the  manufacturer  for 
the  specific  type  of  wetting  agent/fume 
suppressant  process. 

(ii)  You  must  add  wetting  agent/fume 
suppressant  in  proportion  to  the  other 
bath  chemistry  ingredients  that  are 
added  to  replenish  the  tank  bath,  as  in 
the  original  make-up  of  the  tank. 

(2)  Alternatively,  you  must  capture 
and  exhaust  emissions  from  the  affected 
tank  to  any  one  of  the  following  add-on 
emission  control  devices:  Composite 
mesh  pad,  packed  bed  scrubber,  mesh 
pad  mist  eliminator,  or  any  other  device 
that  is  shown  to  achieve  at  least 
equivalent  control  of  metal  HAP 
emissions,  according  to  §  63.6(g),  of  the 
General  Provisions  of  this  part  (40  CFR 
part  63,  subpart  A). 

(b)  If  you  own  or  operate  an  affected 
new  or  existing  “flash”  or  short-term 
electroplating  tank,  as  defined  in 

§  63.11510  “Definitions,”  you  must 
comply  with  either  the  requirement  in 
paragraph  (b)(1)  or  (b)(2)  of  this  section. 

(1)  You  must  limit  short-term  or  flash 
electroplating  to  no  more  than  1  hour 
per  day  or  3  minutes  per  hour  of  plating 
time. 

(2)  You  must  use  a  tank  cover,  as 
defined  in  §63.11510  “Definitions,”  for 
at  least  95  percent  of  the  plating  time. 

(c)  If  you  own  or  operate  affected  new 
or  existing  dry  mechanical  polishing 
equipment,  you  must  operate  a  capture 
system  that  captures  particulate  matter 
(PM)  emissions  from  the  dry  mechanical 
polishing  process  and  transport  the 
emissions  to  a  cartridge,  fabric,  or  HEPA 
filter  or  other  device  that  achieves 
equivalent  control  of  PM,  which  is  a 
surrogate  for  metal  HAP  emissions, 
according  to  paragraphs  (c)(1)  through 

(3)  of  this  section. 

(1)  You  must  operate  all  capture  and 
control  devices  according  to  the 
manufacturer’s  specifications  and 
operating  instructions. 
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(2)  You  must  keep  the  manufacturer’s 
specifications  and  operating 
instructions  at  the  facility  at  all  times  in 
a  location  where  it  can  be  easily 
accessed  by  the  operators. 

(3)  If  you  use  a  control  device  other 
than  one  of  the  devices  listed  in 
paragraph  (c)  of  this  section,  you  must 
establish  that  the  alternate  control 
device  is  at  least  equivalent,  according 
to  §  63.6(g)  of  the  General  Provisions  of 
this  part. 

(d)  If  you  own  or  operate  affected 
existing  thermal  spraying  operation,  you 
must  operate  a  capture  system  that 
collects  PM  emissions,  which  is  a 
surrogate  for  plating  and  polishing 
metal  HAP  emissions,  from  the  thermal 
spraying  process  and  transport  the 
emissions  to  a  water  curtain,  fabric 
filter,  high  efficiency  particulate  air 
(HEPA)  filter,  or  other  device  that 
achieves  equivalent  control  of  PM 
emissions,  which  is  a  surrogate  for 
plating  and  polishing  metal  HAP 
emissions,  according  to  paragraphs 
(d)(1)  through  (3)  of  this  section. 

(1)  You  must  operate  all  capture  and 
control  devices  according  to  the 
manufacturer’s  specifications  and 
instructions. 

(2)  You  must  keep  the  manufacturer’s 
operating  instructions  at  the  facility  at 
all  times  in  a  location  where  it  can  be 
easily  accessed  by  the  operators. 

(3)  If  you  use  a  control  device  other 
than  one  of  the  devices  listed  in 
paragraph  (d)  of  this  section,  you  must 
establish  that  the  alternate  control 
device  is  at  least  equivalent  according  to 
§  63.6(g)  of  the  General  Provisions  of 
this  part. 

(e)  If  you  own  or  operate  an  affected 
new  thermal  spraying  operation,  you 
must  operate  a  capture  system  that 
collects  PM  emissions  from  the  thermal 
spraying  process  and  transport  the 
emissions  to  a  fabric  or  HEPA  filter,  or 
other  device  that  achieves  equivalent 
control  of  PM  emissions,  which  is  a 
surrogate  for  plating  and  polishing 
metal  HAP  emissions,  according  to 
paragraphs  (e)(1)  through  (3)  of  this 
section. 

(1)  You  must  operate  all  capture  and 
control  devices  according  to  the 
manufacturer’s  specifications  and 
instructions. 

(2)  You  must  keep  the  manufacturer’s 
operating  instructions  at  the  facility  at 
all  times  in  a  location  where  it  can  be 
easily  accessed  by  the  operators. 

(3)  If  you  use  a  control  device  other 
than  one  of  the  devices  listed  in 
paragraph  (e)  of  this  section,  you  must 
establish  that  the  alternate  control 
device  is  at  least  equivalent  according  to 
§  63.6(g)  of  the  General  Provisions  of 
this  part. 


(f)  If  you  own  or  operate  an  affected 
new  or  existing  plating  and  polishing 
process  tank,  you  must  meet  the 
management  practices  specified  in 
paragraphs  (f)(1)  through  (5)  of  this 
section. 

(1)  Minimize  bath  agitation  when 
removing  any  tank  parts. 

(2)  Maximize  dripping  of  bath 
solution  back  into  the  tank  by  extending 
drip  time  when  removing  the  tank 
objects  and  using  drain  boards  (also 
known  as  drip  shields). 

(3)  Optimize  the  design  of  barrels, 
racks,  and  parts  to  minimize  dragout  of 
bath  solution,  such  as  by  using  slotted 
barrels  and  tilted  racks,  or  by  designing 
parts  with  flow-through  holes  to  allow 
the  tank  solution  to  drip  back  into  the 
tank. 

(4)  Use  tank  covers,  if  already  owned 
and  available  at  the  facility,  whenever 
practicable  (i.e.,  not  during  lifting  or 
lowering  parts). 

(5)  Minimize  or  reduce  heating  during 
tank  operation  and  when  tanks  are  not 
in  use. 

§  63.1 1 495  What  are  my  compliance 
requirements? 

(a)  If  you  own  or  operate  an  affected 
source,  you  must  submit  a  Notification 
of  Compliance  Status  in  accordance 
with  §  63.9(h)  of  the  General  Provisions 
of  this  part,  and  §  63.11500(b)  of 
“Notification,  Reporting,  and 
Recordkeeping.” 

(b)  You  must  be  in  compliance  with 
the  applicable  management  practices 
and  equipment  standards  in  this  subpart 
at  all  times,  except  during  periods  of 
startup,  shutdown,  and  malfunction. 

(c)  To  demonstrate  initial  compliance, 
you  must  satisfy  the  requirements 
specified  in  paragraphs  (c)(1)  through 
(7)  of  this  section. 

(1)  If  you  own  or  operate  an  affected 
electroplating,  electroforming,  or 
electropolishing  tank  that  is  subject  to 
the  requirements  in  §  63.11490(a), 

“What  are  my  standards  and 
management  practices,”  and  you  use  a 
wetting  agent/fume  suppressant  to 
comply  with  this  subpart,  you  must 
demonstrate  initial  compliance 
according  to  paragraphs  (c)(l)(i)  through 

(iv)  of  this  section. 

(i)  You  must  add  wetting  agent/fume 
suppressant  to  the  bath  of  each  affected 
tank  according  to  manufacturer’s 
specifications  and  instructions. 

(ii)  You  must  certify  that  you  add 
wetting  agent/fume  suppressant  to  the 
bath  according  to  manufacturer’s 
specifications  and  instructions. 

(iii)  You  must  implement  the 
management  practices  specified  in 
§  63.11490(f),  “Standards  and 
Management  Practices.” 


(iv)  You  must  certify  that  you  have 
implemented  the  management  practices. 

(2)  Alternatively,  if  you  own  or 
operate  an  affected  electroplating, 
electroforming,  or  electropolishing  tank 
that  is  subject  to  the  requirements  in 

§  63.11490(a),  “Standards  and 
Management  Practices,”  and  you  use  a 
control  system,  as  defined  in  §63.11510, 
“What  definitions  apply  to  this 
subpart,”  to  comply  with  the 
requirements  of  §  63.11490(a)(1),  you 
must  demonstrate  initial  compliance 
according  to  paragraphs  (c)(2)(i)  through 
(vi)  of  this  section. 

(i)  You  must  install  a  control  system 
designed  to  capture  emissions  from  the 
affected  tank  and  exhaust  them  to  a 
composite  mesh  pad,  packed  bed 
scrubber,  or  mesh  pad  mist  eliminator, 
or  other  device  that  achieves  equivalent 
control  of  metal  HAP,  according  to 
manufacturer’s  specifications  and 
instructions. 

(ii)  You  must  certify  that  you  have 
installed  the  control  system  accordingto 
the  manufacturer’s  specifications  and 
instructions. 

(iii)  If  you  choose  to  use  a  control 
device  other  than  one  the  devices  listed 
in  paragraph  (c)(2)(i)  of  this  section,  you 
must  establish  that  the  alternate  control 
device  is  at  least  equivalent  than  these 
control  devices  according  to  §  63.6(g)  of 
the  General  Provisions  of  this  part. 

(iv)  You  must  implement  the 
management  practices  specified  in 
§  63.11490(f)  “Standards  and 
Management  Practices,”  as  practicable. 

(v)  You  must  certify  that  you  have 
implemented  the  management  practices 
specified  in  §  63.11490(f)  “Standards 
and  Management  Practices,”  as 
practicable. 

(vi)  You  must  maintain  the 
manufacturer’s  specifications  and 
operating  instructions  for  the  control 
systems  at  all  times. 

(3)  If  you  own  or  operate  an  affected 
flash  or  short-term  electroplating  tank 
that  is  subject  to  the  requirements  in 

§  63.11490(b),  “Standards  and 
Management  Practices,”  and  you 
comply  with  this  subpart  by  limiting  the 
plating  time  of  the  affected  tank,  you 
must  demonstrate  initial  compliance 
according  to  paragraphs  (c)(3)(i)  through 
(iii)  of  this  section. 

(i)  You  must  certify  that  you  limit 
short-term  or  flash  electroplating  to  no 
more  than  1  hour  per  day,  or  3  minutes 
per  hour  of  plating  time. 

(ii)  You  must  implement  the 
management  practices  specified  in 
§  63.11490(f)  “Standards  and 
Management  Practices,”  as  practicable. 

(iii)  You  must  certify  that  you  have 
implemented  the  management  practices 
specified  in  §  63.11490(f)  “Standards 
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and  Management  Practices,”  as 
practicable. 

(4)  If  you  own  or  operate  an  affected 
flash  or  short-term  electroplating  tank  .* 
that  is  subject  to  the  requirements  in 

§  63.11490(b),  “Standards  and 
Management  Practices,”  and  you 
comply  by  operating  the  affected  tank 
with  a  cover,  you  must  demonstrate 
initial  compliance  according  to 
paragraphs  (c)(4)(i)  through  (iv)  of  this 
section. 

(i)  You  must  install  a  tank  cover  on 
the  affected  tank. 

(ii)  You  must  certify  that  you  operate 
the  tank  with  the  cover  in  place  at  least 
95  percent  of  the  plating  time. 

(iii)  You  must  implement  the 
management  practices  specified  in 
§  63.11490(f)  “Standards  and 
Management  Practices.” 

(iv)  You  must  certify  that  you  have 
implemented  the  management  practices 
specified  in  §  63.11490(f),  “Standards 
and  Management  Practices.” 

(5)  If  you  own  or  operate  an  affected 
dry  mechanical  polishing  operation  that 
is  subject  to  the  requirements  in 

§  63.11490(c),  “Standards  and 
Management  Practices,”  you  must 
demonstrate  initial  compliance 
according  to  paragraphs  (c)(5)(i)  and  (iv) 
of  this  section. 

(i)  You  must  install  a  control  system 
that  is  designed  to  capture  PM 
emissions,  which  is  a  surrogate  for 
plating  and  polishing  metal  HAP 
emissions,  from  the  polishing  operation 
and  exhaust  them  to  a  cartridge,  fabric, 
or  HEPA  filter,  or  other  equivalent 
control  device. 

(ii)  You  must  certify  that  you  have 
installed  the  control  system  according  to 
the  manufacturer’s  specifications  and 
instructions. 

(iii)  If  you  choose  to  use  a  control 
device  other  than  one  the  devices  listed 
in  paragraph  (c)(5)(i)  of  this  section,  you 
must  establish  that  the  alternate  control 
device  is  at  least  equivalent  than  these 
control  devices  according  to  §  63.6(g)  of 
the  General  Provisions  of  this  part. 

(iv)  You  must  keep  the  manufacturer’s 
operating  instructions  at  the  facility  at 
all  times  in  a  location  where  it  can  be 
easily  accessed  by  the  operators. 

(6)  If  you  own  or  operate  an  existing 
affected  thermal  spraying  operation  that 
is  subject  to  the  requirements  in 

§  63.11490(d),  “Standards  and 
Management  Practices,”  you  must 
demonstrate  initial  compliance 
according  to  paragraphs  (c)(6)(i)  through 
(iv)  of  this  section. 

(i)  You  must  install  a  control  system 
that  is  designed  to  capture  PM 
emissions,  which  is  a  surrogate  for 
plating  and  polishing  metal  HAP 
emissions,  from  the  thermal  spaying 


operation  and  exhaust  them  to  a  water 
curtain,  fabric  filter,  HEPA  filter,  or 
equivalent  control  device. 

(ii)  You  must  certify  that  you  have 
installed  and  are  operating  the  control 
system  according  to  the  manufacturer’s 
specifications  and  instructions. 

(iii)  If  you  choose  to  use  a  control 
device  other  than  one  the  devices  listed 
in  paragraph  (c)(6)(i)  of  this  section,  you 
must  establish  that  the  alternate  control 
device  is  at  least  equivalent  to  these 
control  devices  according  to  §  63.6(g)  of 
the  General  Provisions  of  this  part. 

(iv)  You  must  keep  the  manufacturer’s 
operating  instructions  at  the  facility  at 
all  times  in  a  location  where  it  can  be 
easily  accessed  by  the  operators. 

(7)  If  you  own  or  operate  a  new 
affected  thermal  spraying  operation  that 
is  subject  to  the  requirements  in 
§  63.11490(e),  “Standards  and 
Management  Practices,”  you  must 
demonstrate  initial  compliance 
according  to  paragraphs  (c)(7)(i)  through 
(iv)  of  this  section. 

(i)  You  must  install  and  operate  a 
control  system  that  is  designed  to 
capture  PM  emissions,  which  is  a 
surrogate  for  plating  and  polishing 
metal  HAP  emissions,  from  the  thermal 
spaying  operation  and  exhaust  them  to 
a  fabric  or  HEPA  filter,  or  equivalent 
control  device. 

(ii)  You  must  certify  that  you  have 
installed  and  operate  the  control  system 
according  to  the  manufacturer’s 
specifications  and  instructions. 

(iii)  If  you  choose  to  use  a  control 
device  other  than  one  the  devices  listed 
in  paragraph  (c)(7)(i)  of  this  section,  you 
must  establish  that  the  alternate  control 
device  is  at  least  equivalent  to  these 
control  devices  according  to  §  63.6(g)  of 
the  General  Provisions  of  this  part. 

(iv)  You  must  keep  the  manufacturer’s 
operating  instructions  at  the  facility  at 
all  times  in  a  location  where  it  can  be 
easily  accessed  by  the  operators. 

(d)  To  demonstrate  continuous 
compliance  with  the  applicable 
management  practices  and  equipment 
standards  specified  in  this  subpart,  you 
must  satisfy  the  requirements  specified 
in  paragraphs  (d)(1)  through  (7)  of  this 
section. 

(1)  You  must  always  operate  and 
maintain  your  affected  source,  including 
air  pollution  control  equipment, 
according  to  the  provisions  in 

§  63.6(e)(l)(i)  of  the  General  Provisions 
of  this  part. 

(2)  You  must  submit  an  annual 
compliance  certification  according  the 
requirements  specified  in  §  63.11500(c), 
“Notification,  Reporting,  and 
Recordkeeping.” 

(3)  If  you  own  or  operate  an  affected 
electroplating,  electroforming,  or 


electropolishing  tank  that  is  subject  to 
the  requirements  in  §  63.11490(a), 
“Standards  and  Management  Practices,” 
and  you  use  a  wetting  agent/fume 
suppressant  to  comply  with  this 
subpart,  you  must  demonstrate 
continuous  compliance  according  to 
paragraphs  (d)(3)(i)  through  (iii)  of  this 
section. 

(i)  You  must  record  that  you  have 
added  the  wetting  agent/fume 
suppressant  to  the  tank  bath  in  the 
original  make-up  of  the  tank. 

(ii)  For  tanks  where  the  wetting  agent/ 
fume  suppressant  is  a  separate 
purchased  ingredient  from  the  other 
tank  additives,  you  must  demonstrate 
continuous  compliance  according  to 
paragraphs  (d)(3)(ii)(A)  and  (B)  this 
section. 

(A)  You  must  add  wetting  agent/ fume 
suppressant  in  proportion  to  the  other 
bath  chemistry  ingredients  that  are 
added  to  replenish  the  tank  bath,  as  in 
the  original  make-up  of  the  tank. 

(B)  You  must  record  each  addition  of 
wetting  agent/fume  suppressant  to  the 
tank  bath. 

(iii)  You  must  state  in  your  annual 
compliance  certification  that  you  have 
added  wetting  agent/fume  suppressant 
to  the  bath  according  to  the 
manufacturer’s  specifications  and 
instructions. 

(4)  If  you  own  or  operate  an  affected 
electroplating,  electroforming,  or 
electropolishing  tank  that  is  subject  to 
the  requirements  in  §  63.11490(a), 
“Standards  and  Management  Practices,” 
and  you  use  a  control  system  to  comply 
with  this  subpart;  an  affected  dry 
mechanical  polishing  operation  that  is 
subject  to  §  63.11490(c);  or  an  affected 
thermal  spraying  operation  that  is 
subject  to  §  63.11490(d)  or  (e),  you  must 
demonstrate  continuous  compliance 
according  to  paragraphs  (d)(4)(i)  through 

(v)  of  this  section. 

(i)  You  must  operate  and  maintain  the 
control  system  according  to  the 
manufacturer’s  specifications  and 
instructions. 

(ii)  Following  any  malfunction  or 
failure  of  the  capture  or  control  devices 
to  operate  properly,  you  must  take 
immediate  corrective  action  to  return 
the  equipment  to  normal  operation 
according  to  the  manufacturer’s 
specifications  and  operating 
instructions. 

(iii)  You  must  state  in  your  annual 
certification  that  you  have  operated  and 
maintained  the  control  system 
according  to  the  manufacturer’s 
specifications  and  instructions. 

(iv)  You  must  record  the  results  of  all 
control  system  inspections,  deviations 
from  proper  operation,  and  any 
corrective  action  taken. 
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(v)  You  must  keep  the  manufacturer's 
operating  instructions  at  the  facility  at 
all  times  in  a  location  where  it  can  be 
easily  accessed  by  the  operators. 

(5)  If  you  own  or  operate  an  affected 
flash  or  short-term  electroplating  tank 
that  is  subject  to  the  requirements  in 

§  63.11490(b),  “Standards  and 
Management  Practices,”  and  you 
comply  with  this  subpart  by  limiting  the 
plating  time  for  the  affected  tank,  you 
must  demonstrate  continuous 
compliance  according  to  paragraphs 
(d)(5)(i)  through  (iii)  of  this  section. 

(i)  You  must  limit  short-term  or  flash 
electroplating  to  no  more  than  1  hour 
per  day  or  3  minutes  per  hom-  of  plating 
time. 

(ii)  You  must  record  the  times  that  the 
affected  tank  is  operated  each  day. 

(iii)  You  must  state  in  your  annual 
compliance  certification  that  you  have 
limited  short-term  or  flash 
electroplating  to  no  more  than  1  hour 
per  day  or  3  minutes  per  hom-  of  plating 
time. 

(6)  If  you  own  or  operate  an  affected 
flash  or  short-term  electroplating  tank 
that  is  subject  to  the  requirements  in 

§  63.11490(b),  “Standards  and 
Management  Practices,”  and  you 
comply  by  operating  the  affected  tank 
with  a  cover,  you  must  demonstrate 
continuous  compliance  according  to 
paragraphs  (d)(6)(i)  through  (iii)  of  this 
section. 

(i)  You  must  operate  the  tank  with  the 
cover  in  place  at  least  95  percent  of  the 
plating  time. 

(ii)  You  must  record  the  times  that  the 
plating  tank  is  operated  and  the  times 
that  the  tank  is  covered  on  a  daily  basis. 

(iii)  You  must  state  in  your  annual 
certification  that  you  have  operated  the 
tank  with  the  cover  in  place  at  least  95 
percent  of  the  plating  time. 

(7)  If  you  own  or  operated  an  affected 
tank  that  is  subject  to  the  management 
practices  specified  in  §  63.11490(f), 
“Standards  and  Management  Practices,” 
you  must  demonstrate  continuous 
compliance  according  to  paragraphs 
(d)(7)(i)  and  (ii)  of  this  section. 

(i)  You  must  implement  the 
management  practices  during  all  times 
that  the  affected  tank  is  in  operation. 

(ii)  You  must  state  in  your  annual 
compliance  certification  that  you  have 
implemented  the  management  practices. 

(8)  If  you  own  or  operated  an  affected 
tank  that  uses  cyanide  in  the  bath  and 
is  subject  to  the  requirements  in 
§63.11490  (a)  through  (f),  “Standards 
and  Management  Practices,”  you  must 
measure  the  pH  of  the  tank  upon  start¬ 
up  and  state  the  result  in  your  annual 
compliance  certification. 


§  63.1 1 500  What  are  my  notification, 
reporting,  and  recordkeeping 
requirements? 

(a)  If  you  own  or  operate  an  affected 
source,  as  defined  in  §63.1 1480(a) 
“What  parts  of  my  plant  are  covered?”, 
you  must  submit  an  Initial  Notification 
in  accordance  with  §  63.9(b)  of  the 
General  Provisions  of  this  part,  and 
paragraphs  (a)(1)  through  (4)  of  this 
section  by  the  dates  specified. 

(1)  The  Initial  Notification  must 
include  the  information  specified  in 

§  63.9(b)(2)(i)  through  (iv)  of  the  General 
Provisions  of  this  part. 

(2)  The  Initial  Notification  must 
include  a  description  of  the  compliance 
method  (e.g.,  use  of  wetting  agent/ fume 
suppressant)  for  each  affected  source. 

(3)  As  specified  in  §  63.9(b)(2)  a.id  (3) 
of  the  General  Provisions  of  this  part,  if 
you  start  up  your  affected  source  before 
the  date  of  publication  of  the  final  rule 
in  the  Federal  Register,  you  must 
submit  an  Initial  Notification  not  later 
than  120  calendar  days  after  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register. 

(4)  As  specified  in  §  63.9(b)(3)  of  the 
General  Provisions  of  this  part ,  if  you 
start  up  your  new  affected  source  on  or 
after  the  date  of  publication  of  the  final 
rule  in  the  Federal  Register,  you  must 
submit  an  Initial  Notification  not  later 
than  120  calendar  days  after  you 
become  subject  to  this  subpart. 

(b)  If  you  own  or  operate  an  affected 
source,  you  must  submit  a  Notification 
of  Compliance  Status  in  accordance 
with  §  63.9(h),  of  the  General  Provisions 
of  this  part,  and  paragraphs  (b)(1)  and 

(2)  of  this  section. 

(1)  The  Notification  of  Compliance 
Status  must  be  submitted  before  the 
close  of  business  on  the  compliance 
date  specified  in  §  63.11485  “What  are 
my  compliance  dates?”,  according  to 

§  63.10(d)(2),  of  the  General  Provisions 
of  this  part. 

(2)  The  Notification  of  Compliance 
Status  must  include  the  items  specified 
in  paragraphs  (b)(2)(i)  through  (iv)  of 
this  section. 

(i)  List  of  affected  sources  and  the 
HAP  used  in,  or  emitted  by,  those 
sources. 

(ii)  Methods  used  to  comply  with  the 
applicable  management  practices  and 
equipment  standards. 

(iii)  Description  of  the  capture  and 
emission  control  systems  used  to 
comply  with  the  applicable  equipment 
standards. 

(iv)  Statement  by  the  owner  or 
operator  of  the  affected  source  as  to 
whether  the  source  has  complied  with 
the  applicable  standards  or  other 
requirements. 


(c)  If  you  own  or  operate  an  affected 
source,  you  must  submit  an  annual 
certification  of  compliance  according  to 
...paragraphs  (c)(1)  through  (5)  of  this 
section. 

(1)  If  you  own  or  operate  an  affected 
electroplating,  electroforming,  or 
electropolishing  tank  that  is  subject  to 
the  requirements  in  §  63.11490(a), 
“Standards  and  Management  Practices,” 
you  must  state  in  your  annual 
compliance  certification  that  you  have 
added  wetting  agent/fume  suppressant 
to  the  bath  according  to  the 
manufacturer’s  specifications  and 
instructions. 

(2)  If  you  own  or  operate  any  one  of 
the  following  three  affected  sources: 

(i)  An  electroplating,  electroforming, 
or  electropolishing  tank  that  is  subject 
to  the  requirements  in  §  63.11490(a), 
“Standards  and  Management  Practices,” 
and  you  use  a  control  system  to  comply 
with  this  subpart; 

(ii)  A  dry  mechanical  polishing 
operation  that  is  subject  to 

§  63.11490(c);  or 

(iii)  A  thermal  spraying  operation  that 
is  subject  to  §  63.11490(d)  or  (e),  then 
you  must  state  in  your  annual 
certification  that  you  have  operated  and 
maintained  the  control  system 
according  to  the  manufacturer’s 
specifications  and  instructions. 

(3)  If  you  own  or  operate  an  affected 
flash  or  short-term  electroplating  tank 
that  is  subject  to  the  requirements  in 

§  63.11490(b),  “Standards  and 
Management  Practices,”  and  you 
comply  with  this  subpart  by  limiting  the 
plating  time  for  the  affected  tank,  you 
must  state  in  your  annual  compliance 
certification  that  you  have  limited  short¬ 
term  or  flash  electroplating  to  no  more 
than  1  hour  per  day  or  3  minutes  per 
hour  of  plating  time. 

(4)  If  you  own  or  operate  an  affected 
flash  or  short-term  electroplating  tank 
that  is  subject  to  the  requirements  in 

§  63.11490(b),  “Standards  and 
Management  Practices,”  and  you 
comply  by  operating  the  affected  tank 
with  a  cover,  you  must  state  in  your 
annual  certification  that  you  have 
operated  the  tank  with  the  cover  in 
place  at  least  95  percent  of  the  plating 
time. 

(5)  If  you  own  or  operate  an  affected 
tank  that  is  subject  to  the  management 
practices  specified  in  §  63.11490(f), 
“Standards  and  Management  Practices,” 
you  must  state  in  your  annual 
compliance  certification  that  you  have 
implemented  the  management  practices. 

(6)  If  you  own  or  operated  an  affected 
tank  that  uses  cyanide  in  the  bath  and 
is  subject  to  the  requirements  in 

§  63.11490  (a)  through  (f),  “Standards 
and  Management  Practices,”  you  must 
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state  the  pH  of  the  tank  in  your  annual 
compliance  certification.  '• 

(d)  If  you  own  or  operate  an  affected 
source,  and  any  deviations  from  the 
compliance  requirements  specified  in 
this  subpart  occurred  during  the  year, 
you  must  report  the  deviations,  along 
with  the  corrective  action  taken,  in  your 
annual  compliance  certification. 

(e)  You  must  keep  the  records 
specified  in  paragraphs  (e)(1)  through 
(4)  of  this  section. 

(1)  A  copy  of  any  Initial  Notification 
and  Notification  of  Compliance  Status 
that  you  submitted  and  all 
documentation  supporting  those 
notifications,  according  to  the 
requirements  in  §  63. 1 0(b)(2)(xiv)  of  the 
General  Provisions  of  this  part. 

(2)  The  records  in  §63.6(e)(3)(iii) 
through  (v)  of  the  General  Provisions  of 
this  part,  related  to  startup,  shutdown, 
and  malfunction. 

(3)  The  records  specified  in 

§  63.10(b)(2)  and  (c)(1)  through  (13),  of 
the  General  Provisions  of  this  part. 

(4)  The  records  required  to  show 
continuous  compliance  with  each 
management  practice  and  equipment 
standard  that  applies  to  you,  as 
specified  in  §  63.11495(d),  “What  are 
my  compliance  requirements?” 

(f)  As  specified  in  §  63. 10(b)(1),, of  the 
General  Provisions  of  this  part,  you 
must  keep  each  record  for  a  minimum 
of  5  years  following  the  date  of  each 
occurrence,  measurement,  maintenance, 
corrective  action,  report,  or  record.  You 
must  keep  each  record  onsite  for  at  least 
2  years  after  the  date  of  each  occurrence, 
measurement,  maintenance,  corrective 
action,  report,  or  record,  according  to 

§  63.10(b)(1).  You  may  keep  the  records 
offsite  for  the  remaining  3  years. 

Other  Requirements  and  Information 

§  63.1 1 505  What  General  Provisions  apply 
to  this  subpart? 

If  you  own  or  operate  a  pew  or 
existing  affected  source,  you  must 
comply  with  the  requirements  of  the 
General  Provisions  (40  CFR  part  63, 
subpart  A)  according  to  Table  1  of  this 
subpart. 

§  63.1 1510  What  definitions  apply  to  this 
subpart? 

Terms  used  in  this  subpart  are 
defined  in  this  section. 

Add-on  control  device  means 
equipment  installed  on  a  capture  or 
exhaust  system  that  reduces  the 
quantity  of  a  pollutant  that  is  emitted  to 
the  air. 

Bath  means  the  liquid  contents  of  a 
tank  that  is  used  for  electroplating, 
electroforming,  electropolishing,  or 
other  metal  coating  processes  at  a 
plating  and  polishing  facility. 


Capture  system  means  the  collection 
of  components  used  to  Capture  gases 
and  fumes  released  from  one  or  more 
emissions  points  and  then  convey  the 
captured  gas  stream  to  an  add-on 
control  device,  as  part  of  a  complete 
control  system.  A  capture  system  may 
include,  but  is  not  limited  to,  the 
following  components  as  applicable  to  a 
given  capture  system  design:  Duct 
intake  devices,  hoods,  enclosures, 
ductwork,  dampers,  manifolds, 
plenums,  and  fans. 

Cartridge  filter  means  a  type  of  add¬ 
on  control  device  that  uses  perforated 
metal  cartridges  containing  a  pleated 
paper  or  non-woven  fibrous  filter  media 
to  remove  PM,  which  is  a  surrogate  for 
plating  and  polishing  metal  HAP 
emissions,  from  a  gas  stream  by  sieving 
and  other  mechanisms.  Cartridge  filters 
can  be  designed  with  single  use 
cartridges,  which  are  removed  and 
disposed  after  reaching  capacity,  or 
continuous  use  cartridges,  which 
typically  are  cleaned  by  means  of  a 
pulse-jet  mechanism. 

Composite  mesh  pad  means  a  type  of 
add-on  control  device  similar  to  a  mesh 
pad  mist  eliminator  except  that  the 
device  is  designed  with  multiple  pads 
in  series  that  are  woven  with  layers  of 
material  with  varying  fiber  diameters, 
which  produce  a  coalescing  effect  on 
the  droplets  or  PM,  which  is  a  surrogate 
for  plating  and  polishing  metal  HAP, 
that  impinge  upon  the  pads. 

Control  device  means  equipment  that 
is  part  of  a  control  system  that  collects 
and/or  reduces  the  quantity  of  a 
pollutant  that  is  emitted  to  the  air.  The 
control  device  receives  emissions  that 
are  transported  from  the  process  by  the 
capture  system. 

Control  system  means  the 
combination  of  a  capture  system  and  an 
add-on  control  device.  The  capture 
system  is  designed  to  collect  and 
transport  air  emissions  from  the  affected 
source  to  the  control  device.  The  overall 
control  efficiency  of  any  control  system 
is  a  combination  of  the  ability  of  the 
system  to  capture  the  air  emissions  (i.e., 
the  capture  efficiency)  and  the  control 
device  efficiency.  Consequently,  it  is 
important  to  achieve  good  capture  to 
ensure  good  overall  control  efficiency. 
Capture  devices  that  are  known  to 
provide  high  capture  efficiencies 
include  hoods,  enclosures,  or  any  other 
duct  intake  devices  with  ductwork, 
dampers,  manifolds,  plenums,  or  fans. 

Cyanide  plating  means  plating 
processes  performed  in  tanks  that  use 
cyanide  as  a  major  bath  ingredient. 
Electroplating  and  electroforming  are 
performed  with  or  without  cyanide.  The 
cyanide  in  the  bath  works  to  dissolve 
the  HAP  metal  added  as  a  cyanide 


compound  (e.g.,  cadmium  cyanide)  and 
creates  free  cyanide  in  solution,  which 
helps  to  corrode  the  anode.  These  tanks 
are  self-regulating  to  a  pH  of  12  due  to 
the  caustic  nature  of  the  cyanide  bath 
chemistry.  The  cyanide  in  the  bath  is  a 
major  bath  constituent  and  not  an 
additive;  however,  the  self-regulating 
chemistry  of  the  bath  causes  the  bath  to 
act  as  if  wetting  agents/fume 
suppressants  (WAFS)  are  being  used 
and  to  ensure  an  optimum  plating 
process.  All  cyanide  plating  baths  at  pH 
greater  than  or  equal  to  12  have  cyanide- 
metal  complexes  in  solution.  The  metal 
HAP  to  be  plated  is  not  emitted  because 
it  is  either  bound  in  the  metal-cyanide 
complex  or  reduced  at  the  cathode  to 
elemental  metal,  and  plated  onto  the 
immersed  parts.  Cyanide  baths  are  not 
intentionally  operated  at  pH  less  1 2 
since  unfavorable  plating  conditions 
would  occur  in  the  tank,  among  other 
negative  effects. 

Deviation  means  any  instance  in 
which  an  affected  source  or  an  owner  or 
operator  of  such  an  affected  source: 

(1)  Fails  to  meet  any  requirement  or 
obligation  established  by  this  rule 
including,  but  not  limited  to,  any 
equipment  standard  (including 
emissions  and  operating  limits), 
management  practice,  or  operation  and 
maintenance  requirement; 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  rule  and 
that  is  included  in  the  operating  permit 
for  any  affected  facility  required  to 
obtain  such  a  permit;  or 

(3)  Fails  to  meet  any  equipment 
standard  (including  emission  and 
operating  limits),  management  standard, 
or  operation  and  maintenance 
requirement  in  this  rule  during  startup, 
shutdown,  or  malfunction,  regardless  of 
whether  or  not  such  failure  is  permitted 
by  this  part. 

Dry  mechanical  polishing  means  a 
process  used  for  removing  defects  from 
and  smoothing  a  metal  surface  using 
hard-faced  wheels  or  belts  to  which 
abrasives  have  been  applied,  and  where 
no  liquids  or  fluids  are  used  to  trap  the 
removed  metal  particles. 

Electroforming  means  an  electrolytic 
process  used  for  fabricating  metal  parts 
that  is  essentially  the  same  as 
electroplating  except  that  the  plated 
substrate  (mandrel)  is  removed,  leaving 
only  the  metal  plate.  In  electroforming, 
the  metal  plate  is  self-supporting  and 
generally  thicker  than  in  electroplating. 

Electroless  plating  means  a  non- 
electrolytic  process  in  which  metallic 
ions  in  a  plating  bath  or  solution  are 
reduced  to  form  a  metal  coating  at  the 
surface  of  a  catalytic  substrate  without 
the  use  of  external  electrical  energy. 
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Electroless  plating  is  also  called  non- 
electrolytic  plating. 

Electrolytic  plating  and  polishing 
processes  means  electroplating, 
electroforming,  and  electropolishing,  as 
described  in  this  section,  which  are  the 
processes  in  the  plating  and  polishing 
area  source  category  in  which  metallic 
ions  in  a  plating  bath  or  solution  are 
reduced  to  form  a  metal  coating  on  the 
surface  of  parts  and  products  using 
electrical  energy. 

Electroplating  means  an  electrolytic 
process  in  which  metal  ions  in  solution 
are  reduced  onto  the  surface  of  the  work 
piece  (the  cathode)  via  an  electrical 
current.  The  metal  ions-in  the  solution 
are  usually  replenished  by  the 
dissolution  of  metal  from  solid  metal 
anodes  fabricated  of  the  same  metal 
being  plated,  or  by  direct  replenishment 
of  the  solution  with  metal  salts  or 
oxides;  electroplating  is  also  called 
electrolytic  plating. 

Electropolishing  means  an  electrolytic 
process,  in  which  a  work  piece  is 
attached  to  an  anode  immersed  in  a 
bath,  and  the  metal  substrate  is 
dissolved  electrolytically,  thereby 
removing  the  surface  contaminant; 
electropolishing  is  also  called 
electrolytic  polishing. 

Fabric  filter  means  a  type  of  add-on 
air  control  device  used  for  collecting 
PM,  which  is  a  surrogate  for  plating  and 
polishing  metal  HAP,  by  filtering  a 
process  exhaust  stream  through  a  filter 
or  filter  media.  A  fabric  filter  is  also 
known  as  a  baghouse. 

Flash  electroplating  means  an 
electrolytic  process  that  is  used  no  more 
than  3  continuous  minutes  per  hour  in 
duration. 

General  Provisions  of  this  part  (40 
CFR  part  63,  subpart  A)  means  the 
section  of  the  Code  of  Federal 
Regulations  (CFR)  that  addresses  air 
pollution  rules  that  apply  to  all  HAP 
sources  addressed  in  part  63,  which 
includes  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP). 

HAP  means  hazardous  air  pollutant  as 
defined  from  the  list  of  188  chemicals 
and  compounds  specified  in  the  Clean 
air  Act  Amendments  of  1990;  HAP  are 
also  called  “air  toxics.” 

High  efficiency  particulate  air  (HEPA) 
filter  means  a  type  of  add-on  control 
device  that  uses  an  air  filter  composed 
of  a  mat  of  randomly  arranged  fibers  and 
is  designed  to  remove  at  least  99.97 
percent  of  airborne  particles  that  are  0.3 
micrometers  or  larger  in  diameter. 

Mesh  pad  mist  eliminator  means  a 
type  of  add-on  control  device, 
consisting  of  layers  of  interlocked 
filaments  densely  packed  between  two 
supporting  grids  that  remove  liquid 


droplets  and  PM,  which  is  a  surrogate 
for  plating  and  polishing  metal  HAP, 
from  the  gas  stream  through  inertial 
impaction  and  direct  interception. 

Metal  coating  operation  means  any 
process  performed  in  a  tank  containing 
liquids  that  applies  one  or  more  plating 
and  polishing  HAP  metals  to  parts  and 
products  used  in  manufacturing;  these 
processes  include  but  are  not  limited  to: 
Non-chromium  electroplating; 
electroforming;  electropolishing;  and 
other  non-electrolytic  metal  coating 
processes,  such  as  chromate  conversion 
coating,  phosphate  coating;  and  thermal 
spraying. 

New  source  means  any  affected  source 
where  you  commenced  construction  or 
reconstruction  on  or  after  the 
publication  of  this  rule. 

Non-cyanide  electrolytic  plating  and 
electropolishing  processes  means 
electroplating,  electroforming,  and 
electropolishing,  as  described  in  this 
section,  performed  without  cyanide  in 
the  tank.  These  processes  that  do  not 
use  cyanide  in  the  tank  operate  at  pH 
values  less  than  12.  These  processes  use 
electricity  and  add  or  remove  metals 
such  as  metal  HAP  from  parts  and 
products  used  in  manufacturing.  Both 
electroplating  and  electroforming  can  be 
performed  with  cyanide  as  well. 

Non-electrolytic  plating  means  a 
process  in  which  metallic  ions  in  a 
plating  bath  or  solution  are  reduced  to 
form  a  metal  coating  at  the  surface  of  a 
catalytic  substrate  without  the  use  of 
external  electrical  energy.  Non- 
electrolytic  plating  is  also  called 
electroless  plating. 

Packed-bed  scrubber  means  a  type  of 
add-on  control  device  that  includes  a 
single  or  double  packed  bed  that 
contains  packing  media  on  which  PM, 
which  is  a  surrogate  for  plating  and 
polishing  metal  HAP,  and  droplets 
impinge  and  are  removed  from  the  gas 
stream.  The  packed-bed  section  of  the 
scrubber  is  followed  by  a  mist 
eliminator  to  remove  any  water 
entrained  from  the  packed-bed  section. 

Plating  and  polishing  facility  means  a 
facility  engaged  in  one  or  more  of  the 
following  processes:  Electroplating 
processes  other  than  chromium 
electroplating  (i.e.,  non-chromium 
electroplating);  electroless  plating;  other 
non-electrolytic  metal  coating  processes, 
such  as  chromate  conversion  coating 
and  thermal  spraying;  and  the  polishing 
of  finished  metals  and  formed  products 
after  plating. 

Plating  and  polishing  metal  HAP 
means  any  compound  of  any  of  the 
following  metals:  cadmium,  chromium, 
lead,  manganese,  and  nickel.  Plating 
and  Polishing  was  listed  as  an  area 
source  category  based  on  emissions  of 


these  HAP  metals,  which  are  included 
in  the  list  of  urban  HAP  in  EPA’s 
Integrated  Urban  Air  Toxics  Strategy. 

Plating  and  polishing  process  tanks 
means  any  tank  in  which  a  process  is 
performed  at  affected  plating  and 
polishing  facility  that  uses  or  has  the 
potential  to  emit  plating  and  polishing 
metal  HAP.  The  processes  performed  in 
plating  and  polishing  tanks  include  the 
following:  Electroplating  processes 
other  than  chromium  electroplating  (j.e., 
non-chromium  electroplating) 
performed  in  a  tank;  electroless  plating; 
and  non-electrolytic  metal  coating 
processes,  such  as  chromate  conversion 
coating;  and  electropolishing.  This  term 
does  not  include  thermal  spraying  or 
dry  polishing  with  machines. 

PM  means  solid  or  particulate  matter 
that  is  emitted  into  the  air.  For  the 
purposes  of  this  rule,  PM  emissions  are 
a  surrogate  pollutant  for  control  of 
plating  and  polishing  metal  HAP 
emissions. 

Research  and  development  process 
unit  means  any  process  unit  that  is  used 
for  conducting  research  and 
development  for  new  processes  and 
products  and  is  not  used  to  manufacture 
products  for  commercial  sale,  except  in 
a  de  minimis  manner. 

Short-term  or  “flash”  electroplating 
means  an  electroplating  process  that  is 
used  no  more  than  3  minutes  per  hour 
in  duration. 

Tank  cover  means  a  solid  structure 
made  of  an  impervious  material  that  is 
designed  to  cover  the  entire  open 
surface  of  a  tank  used  for  plating  or 
Other  metal  coating  process. 

Thermal  spraying  (also  referred  to  as 
metal  spraying  or  flame  spraying)  is  a 
process  in  which  a  metallic  coating  is 
applied  by  projecting  molten  or  semi- 
molten  metal  particles  onto  a  substrate. 
Commonly-used  thermal  spraying 
methods  include  high  velocity  oxy-fuel 
(HVOF)  spraying,  flame  spraying, 
electric  arc  spraying,  and  plasma  arc 
spraying. 

Water  curtain  means  an  air  pollution 
control  device  that  draws  the  exhaust 
stream  through  a  continuous  curtain  of 
moving  water  to  scrub  out  suspended 
PM. 

Wetting  agent/fume  suppressant 
means  any  chemical  agent  that  reduces 
or  suppresses  fumes  or  mists  from  a 
non-cyanide  plating  and  polishing  tank 
by  reducing  the  surface  tension  of  the 
tank  bath.  This  term  is  abbreviated 
WAFS  in  this  section. 

§  63.1 1 51 2  Who  implements  and  enforces 
this  subpart? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  EPA  or  a  delegated 
authority  such  as  your  State,  local,  or 
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tribal  agency.  If  the  EPA  Administrator 
has  delegated  authority  to  your  State, 
local,  or  tribal  agency,  then  that  agency, 
in  addition  to  EPA,  has  the  authority  to 
implement  and  enforce  this  subpart. 
You  should  contact  your  EPA  Regional 
Office  to  find  out  if  implementation  and 
enforcement  of  this  subpart  is  delegated 
to  your  State,  local,  or  tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under  40 
CFR  part  63,  subpart  E,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the  EPA 
Administrator  and  are  not  transferred  to 
the  State,  local,  or  tribal  agency. 


(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  an  alternative  non¬ 
opacity  emissions  standard  under  40 
CFR  63.6(g),  of  the  General  Provisions  of 
this  part. 

(2)  Approval  of  an  alternative  opacity 
emissions  standard  under  §  63.6(h)(9), 
of  the  General  Provisions  of  this  part. 

(3)  Approval  of  a  major  change  to  test 
methods  under  §63.7(e)(2)(ii)  and  (f),  of 
the  General  Provisions  of  this  part.  A 
“major  change  to  test  method”  is 
defined  in  §  63.90. 


(4)  Approval  of  a  major  change  to 
monitoring  under  §  63.8(f),  of  the 
General  Provisions  of  this  part.  A 
“major  change  to  monitoring”  under  is 
defined  in  §63.90. 

(5)  Approval  of  a  major  change  to 
recordkeeping  and  reporting  under 

§  63.10(f),  of  the  General  Provisions  of 
this  part.  A  “major  change  to 
recordkeeping/reporting”  is  defined  in 
§63.90. 

§63.11513  [Reserved] 

Tables  to  Subpart  WWWWWW  of  Part 
63 
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25  CFR 

224 . 12808 

26  CFR 
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301... . -. . 13440 

Proposed  Rules: 
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27  CFR 
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2 . 12635 

29  CFR 
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4044 . 13754 

Proposed  Rules: 
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31  CFR 
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32  CFR 
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Proposed  Rules: 

100 . 12669 

110  . 12925 

117 . 12315,  13160 

165 . -.12318 

36  CFR 

242 . 13761 

37  CFR 

2 . 13780 

Proposed  Rules: 

1 . 12679 

39  CFR 

20 . 12274 

956 . 12893,  13131 

Proposed  Rules: 

111  . 11564,  12321,  13812 

40  CFR 

52 . 11553,  11554,  11557, 

11560,  12011,  12639,  12893, 

12895,  13440 
12275 


80  . 13132 

81  . 11557,  11560,  12013 

86 . 13441 

180 . 11816,  11820,  11826, 

11831,  13136 

268 . 12017 

271 . 12277,  13141 

Proposed  Rules: 

51  . 11375 

52  . 11564,  11565,  11845, 

11846,  12041,  13813 
55 . 13822 

63  . 14126 

80 . 13163 

86 . 13518 

93 . 11375 

122 . 12321 

158 . 11848 

161 . 11848 

268 . 12043 

271 . 12340,  13167 

372 . 12045 

761 . 12053 

41  CFR 

301-10 . 13784 

Proposed  Rules: 

301-10 . 11576 

42  CFR 

447 . 13785 

44  CFR 

65 . 12640,  12644 

67 . 12647 

Proposed  Rules: 

67 . 12684,  12691,  12695, 

12697 

45  CFR 

Proposed  Rules: 

95 . 12341 

1160 . 11577 

47  CFR 

0 . 11561 

54 . 11837 

64  . 13144 

73 . 11353,  13452 


76 . 12279 

Proposed  Rules: 

32 . 11580,  11587 

36 . 11580,  11587 

54 . 11580,  11587,  11591 

63 . 11587,  11591 

73 . 12061,  12928 

48  CFR 

225  . 11354 

232 . 11356 

252 . 11354,  11356 

Proposed  Rules: 

13 . 12699 

19 . 12699 

1537 . 11602 

1552 . 11602 

49  CFR 

541 . 13150 

622 . 13368 

1572 . 13155 

Proposed  Rules: 

Ch.  X . 13523 

192 . 13167 

571 . 12354,  13825 

50  CFR 

92 . 13788 

100 . 13761 

224 . 12024 

229 . 11837 

300 . : . 12280 

648 . 13463 

679 . 11562,  11840/12031, 

12297,  12663,  12897,  12898, 
13156,  13464 

697 . 11563 

Proposed  Rules: 

17 . 12065,  12067,  12929 

223  . 11849,  12941,  13185 

224  . 11849,  12941,  13185 

226  . 12068 

648 . 11376,  11606,  12941 

679 . , . 11851,  12357 


12870,  12875,  12878 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  MARCH  14,  2008 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fisheries  of  the  Caribbean, 
Gulf  of  Mexico,  and  South 
Atlantic;  Shrimp  Fisheries  of 
the  Gulf  of  Mexico: 
Revisions  to  Bycatch 
Reduction  Devices  and 
Testing  Protocols; 
published  2-13-08 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Approval  and  Promulgation  of 
Air  Quality  Implementation 
Plans; 

Virginia;  published  1-14-08 
Approval  and  Promulgation  of 
Air  Quality  Implementation 
Plans: 

West  Virginia;  published  1- 
14-08 

Approval  and  Promulgation  of 
Implementation  Plans;  New 
Jersey: 

Zero-Emission  Vehicle 
Component  of  the  Low 
Emission  Vehicle 
Program;  published  2-13- 
08 

FEDERAL  TRADE 
COMMISSION 

Regulatory  Review  of  the 
Trade  Regulation  Rule  on 
Funeral  Industry  Practices; 
published  3-14-08 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  Threatened 
Wildlife  and  Plants: 
Designation  of  Critical 
Habitat— 

Nevin’s  barberry; 
published  2-13-08 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Event  Data  Recorders; 
published  1-14-08 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Marketing  Order  Regulating 
the  Handling  of  Spearmint 


Oil  Produced  in  the  Far 
West: 

Salable  Quantities  and 
Allotment  Percentages  for 
the  2008-2009  Marketing 
Year;  comments  due  by 
3-17-08;  published  2-15- 
08  [FR  E8-02922] 

Onions  Grown  in  South 
Texas; 

Increased  Assessment  Rate; 
comments  due  by  3-17- 
08;  published  2-29-08  [FR 
08-00898] 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Common  Crop  Insurance 
Regulations: 

Dry  Pea  Crop  Provisions; 
comments  due  by  3-18- 
08;  published  1-18-08  [FR 
E8-00321 ] 

COMMERCE  DEPARTMENT 
Foreign-Trade  Zones  Board 

Foreign-Trade  Zone  22 — 
Chicago,  Illinois: 

Application  for  Subzone 
Euromarket  Designs,  Inc. 
d/b/a/  Crate  &  Barrel 
(Home  Furnishings); 
comments  due  by  3-17- 
08;  published  1-15-08  [FR 
E8-00552] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fisheries  of  the  Exclusive 
Economic  Zone  Off  Alaska: 
Bering  Sea  and  Aleutian 
Islands  Crab 
Rationalization  Program; 
comments  due  by  3-17- 
08;  published  2-15-08  [FR 
E8-02895] 

Fishery  conservation  and 
management: 
Magnuson-Stevens  Act 
provisions — 

Experimental  permitting 
process,  exempted 
fishing  permits,  and 
scientific  research 
activity;  comments  due 
by  3-20-08;  published 
12-21-07  [FR  E7-24866] 
Magnuson-Stevens  Act 
Provisions;  Fisheries  of  the 
Northeastern  United  States; 
Northeast  Multispecies 
Fishery: 

2008  Georges  Bank  Cod 
Hook  Sector  Operations 
Plan  and  Agreement  and 
Allocation  of  Georges 
Bank  Cod  Total  Allowable 
Catch;  comments  due  by 
3-18-08;  published  3-3-08 
[FR  E8-04039] 

ENERGY  DEPARTMENT 
Acquisition  Regulation; 

Security  Clause;  comments 


due  by  3-20-08;  published 
2-19-08  [FR  E8-03012] 

ENVIRONMENTAL 

PROTECTION  AGENCY 

Air  programs: 

Aircraft  and  aircraft 
engines — 

General  aviation  aircraft; 
lead  emissions 
limitation;  comments 
due  by  3-17-08; 
published  11-16-07  [FR 
E7-22456] 

Approval  and  Promulgation  of 
Air  Quality  Implementation 
Plans; 

Maine;  Conformity  of 
General  Federal  Actions; 
comments  due  by  3-21- 
08;  published  2-20-08  [FR 
E8-02884] 

Approval  and  Promulgation  of 
Air  Quality  Implementation: 
Massachusetts;  Certification 
of  Tunnel  Ventilation 
Systems  in  the 
Metropolitan  Boston  Air 
Pollution  Control  District; 
comments  due  by  3-17- 
08;  published  2-15-08  [FR 
E8-02745] 

Approval  and  Promulgation  of 
Air  Quality  Implementation 
Plans: 

Massachusetts;  Certification 
of  Tunnel  Ventilation 
Systems  in  the 
Metropolitan  Boston  Air 
Pollution  Control  District; 
comments  due  by  3-17- 
08;  published  2-15-08  [FR 
E8-02746] 

Approval  and  Promulgation  of 
Implementation  Plans  for  Air 
Quality  Planning  Purposes: 
Georgia:  Early  Progress 
Plan  for  the  Atlanta  8- 
Hour  Ozone 
Nonattainment  Area; 
comments  due  by  3-21- 
08;  published  2-20-08  [FR 
E8-02706] 

Clarification  for  Chemical 
Identification  Describing 
Activated  Phosphors;  TSCA 
Inventory  Purposes; 
comments  due  by  3-17-08; 
published  1-16-08  [FR  E8- 
00681] 

Determinations  of  Attainment 
of  the  Eight-Hour  Ozone 
Standard  for  Various  Ozone 
Nonattainment  Areas  in 
Upstate  New  York  State; 
comments  due  by  3-17-08; 
published  2-14-08  [FR  E8- 
02781] 

Environmental  Statements; 
Notice  of  Intent: 

Coastal  Nonpoint  Pollution 
Control  Programs;  States 
and  Territories— 

Florida  and  South 
Carolina;  Open  for 


comments  until  further 
notice;  published  2-11- 
08  [FR  08-00596] 
Pesticide  Tolerance; 
Acetamiprid;  comments  due 
by  3-17-08;  published  1-16- 
08  [FR  E8-00683] 

Proposed  Approval  of 
Transuranic  Waste 
Characterization  Program; 
Hanford  Site;  comments  due 
by  3-17-08;  published  1 -30- 
OS  [FR  E8-01658] 

Revisions  to  California  State 
Implementation  Plan: 

San  Joaquin  Valley  Unified 
Air  Pollution  Control 
District;  comments  due  by 
3-21-08;  published  2-20- 
08  [FR  E8-03113] 

State  Hazardous  Waste 
Management  Program 
Revisions  and  Approved 
Hazardous  Waste  Program 
Incorporation  by  Reference: 
North  Dakota;  comments 
due  by  3-17-08;  published 
2-14-08  [FR  E8-02160] 
State  Hazardous  Waste 
Management  Program 
Revisions  and  Approved 
Hazardous  Waste  Program 
Incorporation  by  Reference: 
North  Dakota;  comments 
due  by  3-17-08;  published 
2-14-08  [FR  E8-02158] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Telecommunications  Relay 
Services  and  Speech-to- 
Speech  Services  for 
Individuals  with  Hearing  and 
Speech  Disabilities; 
comments  due  by  3-17-08; 
published  1-17-08  [FR  E8- 
00759] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Supplemental  Applications 
Proposing  Labeling  Changes 
for  Approved  Drugs, 
Biologies,  and  Medical 
Devices;  comments  due  by 
3-17-08;  published  1-16-08 
[FR  E8-00702] 

HOMELAND  SECURITY 

DEPARTMENT 

U.S.  Customs  and  Border 

Protection 

Importer  Security  Filing  and 
Additional  Carrier 
Requirements;  comments 
due  by  3-18-08;  published 
2-1-08  [FR  E8-01864] 
HOMELAND  SECURITY 
DEPARTMENT 
Class  9  Bonded  Warehouse 
Procedures;  comments  due 
by  3-17-08;  published  1-16- 
08  [FR  E8-00522] 
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INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Chatham  petrel,  etc.  (six 
foreign  bird  species); 
comments  due  by  3-17- 
08;  published  12-17-07 
„  [FR  E7-24347] 

Endangered  and  Threatened 
Wildlife  and  Plants: 

Quino  Checkerspot  Butterfly; 
Critical  Habitat 
Designation;  comments 
due  by  3-17-08;  published 
1-17-08  [FR  08-00105] 
INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Oil  and  Gas  and  Sulphur 
Operations  in  the  Outer 
Continental  Shelf-Pipelines 
and  Pipeline  Rights-of-Way, 
etc.;  comments  due  by  3- 
17-08;  published  2-21-08 
[FR  E8-03201] 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Registration  Requirements  for 
Importer  and  Manufacturers: 
Prescription  Drug  Products 
Containing  Ephedrine, 
Pseudoephedrine,  or 
Phenylpropanolamine; 
comments  due  by  3-18- 
08;  published  1-18-08  [FR 
E8-00774] 

LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 

Agency  Information  Collection 
Activities;  Proposals, 
Submissions,  and  Approvals; 
comments  due  by  3-17-08; 
published  1-15-08  [FR  E8- 
00534] 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Shipyard  employment  safety 
and  health  standards: 
General  working  conditions; 
comments  due  by  3-19- 
08;  published  12-20-07 
[FR  E7-24073] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Locations  and  Hours;  Changes 
in  NARA  Research  Room 
Hours;  comments  due  by  3- 
17-08;  published  2-1-08  [FR 
E8-01947] 

OFFICE  OF  UNITED  STATES 
TRADE  REPRESENTATIVE 
Trade  Representative,  Office 
of  United  States 

Anti-Counterfeiting  Trade 
Agreement;  Request  for 


Public  Comments; 
comments  due  by  3-21-08; 
published  2-15-08  [FR  E8- 
02944] 

PERSONNEL  MANAGEMENT 
OFFICE 

Personnel  Records;  comments 
due  by  3-18-08;  published 
1-18-08  [FR  E8-00858] 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Disclosure  of  Divestment  by 
Registered  Investment 
Companies  in  Accordance 
with  Sudan  Accountability 
Divestment  Act  of  2007; 
comments  due  by  3-17-08; 
published  2-15-08  [FR  E8- 
02859] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  Directives: 

Boeing  Model  777  200  et 
al.;  comments  due  by  3- 
19-08;  published  2-28-08 
[FR  E8-03765] 

Bombardier  Model  DHC  8 
102,  et  al.  Airplanes; 
comments  due  by  3-20- 
08;  published  2-19-08  [FR 
E8-03000] 

General  Electric  Company 
CF34  1  A,  3A,  3A1,  3A2, 
3B,  and  3B1  Turbofan 
Engines;  comments  due 
by  3-18-08;  published  1- 
18-08  [FR  E8-00821] 
Lockheed  Model  L  1011 
Series  Airplanes; 
comments  due  by  3-21- 
08;  published  2-20-08  [FR 
E8-02996] 

McDonnell  Douglas  Model 
DC  8  11  et  al.;  comments 
due  by  3-21-08;  published 
2-5-08  [FR  E8-01989] 
Pacific  Aerospace  Limited 
Model  750XL  Airplanes; 
comments  due  by  3-17- 
08;  published  2-15-08  [FR 
E8-02831] 

Class  E  Airspace; 
Establishment: 

Emporium,  PA;  comments 
due  by  3-17-08;  published 
1-30-08  [FR  08-00329] 
Lewistown,  PA;  comments 
due  by  3-17-08;  published 
1-30-08  [FR  08-00331] 
Marienville,  PA;  comments 
due  by  3-17-08;  published 
1-30-08  [FR  08-00330] 
New  Albany,  MS;  comments 
due  by  3-17-08;  published 
1-30-08  [FR  08-00322] 
Class  E  Airspace;  Proposed 
Revision: 


Anvik,  AK;  comments  due 
by  3-17-08;  published  2-1- 
08  [FR  E8-01845] 

Betties,  AK;  comments  due 
by  3-17-08;  published  2-1- 
08  [FR  E8-01842] 
TRANSPORTATION 
DEPARTMENT 

Federal  Motor  Carrier  Safety 
Administration 

Hours  of  Service  of  Drivers; 
comments  due  by  3-17-08; 
published  2-20-08  [FR  E8- 
03073] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Federal  Motor  Vehicle  Safety 
Standards: 

Roof  Crush  Resistance; 
comments  due  by  3-17- 
08;  published  1-30-08  [FR 
08-00392] 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Assessment  of  Fees; 
comments  due  by  3-20-08; 
published  2-19-08  [FR  E8- 
03004] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Guidance  on  Qualified  Tuition 
Programs  Under  Section 
529;  comments  due  by  3- 
18-08;  published  1-18-08 
[FR  E8-00859] 

Income  taxes: 

Foreign  and  domestic 
losses;  treatment;  cross- 
reference;  comments  due 
by  3-20-08;  published  12- 
21-07  [FR  E7-24896] 
Foreign  tax  credit  limitation 
categories;  reduction; 
cross-reference; 
comments  due  by  3-20- 
08;  published  12-21-07 
[FR  E7-24783] 
TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 
Alcohol;  viticulatural  area 
designations: 

American  viticultural  areas 
establishment  regulations; 
revision;  comments  due 
by  3-20-08;  published  12- 
17-07  [FR  E7-24364] 
Alcohol;  viticultural  area 
designations: 

Calistoga,  Napa  County, 

CA;  comments  due  by  3- 
20-08;  published  12-17-07 
[FR  E7-24361] 


LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 


session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  “PLUS”  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.archives.gov/federal- 
register/laws.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  “slip  law”  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.gpoaccess.gov/plaws/ 
index.html.  Some  laws  may 
not  yet  be  available. 

S.  2272/P. L.  110-195 

To  designate  the  facility  of  the 
United  States  Postal  Service 
known  as  the  Southpark 
Station  in  Alexandria, 
Louisiana,  as  the  John 
“Marty”  Thiels  Southpark 
Station,  in  honor  and  memory 
of  Thiels,  a  Louisiana  postal 
worker  who  was  killed  in  the 
line  of  duty  on  October  4, 
2007.  (Mar.  12,  2008;  122 
Stat.  652) 

Last  List  March  12,  2008 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.  gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Published  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Administration 

Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents’  homepage  at 
http://www.gpoaccess.gov/nara 


Keeping  America 
Informed 


For  further  information,  contact  the  GPO  Access  User  Support  Team: 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 
Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  7/04) 


Order  Now! 


The  United  States  Government  Manual 
2007/2008 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter* 
national  organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency’s  “Sources  of  Information"’  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B.  w  hich  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish¬ 
ed.  transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records  Administration. 


$27  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


United  States  Government 

INFORMATION 

PUBLICATIONS  ♦  PERIOOCALS  *  ELECTRONIC  PRODUCTS 
Order  P'ocessmg  Code 

*7917 

I  I  YES,  please  sc 


Charge  your  order. 

It  ’s  Easy! 

To  fax  your  orders  1 202 1 5 12-2250 
Phone  vourordersi202)512-180M 


send  me 


copies  of  The  United  States  Government  Manual  2007/2008. 


S/N  069-0(X)-00166  I  at  $27  ($37.80  foreign)  each 

Total  cost  of  my  order  is  $ - .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  pnni) 


Additional  uddress/attention  line 


Street  address 


City,  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES  NO 

May  we  make  your  name/addrexs  available  to  other  maik-rs? 


Please  Choose  Method  of  Payment: 


I _ |  Check  Payable  to  the  Superintendent  of  Documents 

I  I  GPO  Deposit  Account  [  |  1  1  1  1  1  n  - 1  I 

□  VISA  □  MasterCard  Account 


i  i  ii  i  i  i  i  i  i  i  ii  i  i  rrrrr  i 

i — i — i — i — i 

Thank  you  for 

1  1  1  1  1  1  Credit  card  expiration  date) 

your  order! 

Authorizing  signature 

8/07 

Mail  To:  Superintendent  of  Documents 

PO  Box  371954.  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 

Documents 


Weekly  Compilation  of 

Presidential 

Documents 


Monday,  lanuarv  13.  1997 
Volume  33 — Number  2 
Page  7— 4U 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President’s  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate¬ 
rials  released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code 

*  5420 


Charge  your  order. 

It’s  Easy! 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


□  YES  .  please  enter _ one  year  subscriptions  for  the  Weekly 

keep  up  to  date  on  Presidential  activities. 


Compilation  of  Presidential  Documents  (PD)  so  I  can 


□  $133.00  Per  Year 

The  total  cost  of  my  order  is  $ _ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


International  customers  please  add  25%. 


Company  or  personal  name 

(Please  type  or  print  ) 

Additional  address/attention  line 

Street  address 

City,  State.  ZIP  code 

Daytime  phone  including  area  code 


Please  Choose  Method  of  Payment: 

□  Check  Payable  to  the  Superintendent  of  Documents 

□  GPO  Deposit  Account  [  |  1  1  [  |  |  1  -  Q 

□  VISA  □  MasterCard  Account 


11  1  11  II  IT  T  i  1  1  IT  T  1 

1  1  1  1  1  (Credit  card  expiration  date) 

Thank  you  for 
your  order! 

Authorizing  signature 

7/04 

YES  NO 
□  □ 


Purchase  order  number  (optional  ! 

May  we  make  vour  name/address  available  to  other  mailers? 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Printed  on  recycled  paper 


